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DEDICATION OE THE ENGLISH TRANSLATION. 

TO WAEREN HASTINGS, ESQ., 

LATE GOVBENOE-GENE HAL OP BENGAL, ETC. 


SiE,—'A fteu tlio labour of several years, 
I am at last enabled to present you "witb a 
translation of the Hedaya. 

To you, Sib, I feel it incumbent on me to 
inscribe a work originally projected by your¬ 
self, and for some time carried on under your 
immediate patronage.—However humble the 
translator’s abilities, and however imperfect 
the execution of these volumes may be, yet 
the design itself does honour to the Avisdom 
and benevolence by whiob it was suggested; 

Sir, 

Tour n 


and if I might bo allowed to express a hope 
upon the subject, it is, that its future bene¬ 
ficial effects, in facilitating the administra¬ 
tion of J ustioe throughout our Asiatic terri¬ 
tories, and uniting ua still more closely with 
our Mussulman subjects, may reffoct some 
additional lustre on your Administration.— 
I have the honour to be, with the utmost 
respect, and the most lively gratitude end 
esteem, 


; obedient, 

And most humble Servant, 

Charles Hamxltoh, 




INTRODUCTORY ADDRESS 

liT THE 

COMPOSERS OF THE PERSIAN VHRSION. 


?KAisi5i and glory unbounded is due to that 
adorable Being, in the investigation of -wbose 
Wviyft, through their several mazes, the most 
learned theologians are exhausted, and the 
most contemplative philosophers, in the wil¬ 
derness of research, find the foot of compre* 
hensioii. shackled with the fetters of amaze¬ 
ment !—^Diily to return thanks for his favours 
(which to offer is a duty indispensably in¬ 
cumbent on every existent being) is impos¬ 
sible ; and to touch the skirt of his intelli¬ 
gence (which exceeds the power of the finger 
of diliirence) by force of reason and study, 
impracticable ‘—Salutations innumerable are 
also to be presented at the tribunal of Him 
who is seated on the elect throne, to follow 
whose infallible institutes is a certain means 
of attaining the Divine favour, and whose 
world-illuminating Lamp of Law derives its 
sacred light from the morning beams of the 
Day of Judgment.—All honour and blessing 
upon him, and upon his holy family, and 
his worthy Companions 1—-Upon the tablets 
of the hearts of those who adorn the exor- 
diuffl of the book of knowledge and wisdom, 
and upon tbo minds of those who expound 
the collected mysteries of the creation, it 
is impressed,—that, from the day that the 
dehghtful region of Bengal was cheered 
by the rays of Government of the Nu.wab 
Governor-Gen ral, Mr. Wakhen JJastiinGS, 
tbo whole of his wise and prudent attention 
was occupied and directed to tbis point,— 
that the care and protection of the coun¬ 
try, and the administration of public afiliirs, 
should be placed on such a footing, that the 
community, being sheltered I’rom the scorch¬ 
ing heat of the sun of violciico and tyranny, 
might find the gates closed against injustice 
and oppression; and that the range of sedi¬ 
tion in those who deviate from the road of 
truth might be limited and shortenedand 
since this hope must be fulfilled tbrough the 
infiaexice of the holy Law of the Peopiiex, 
and the injunctions and inhibitions oi the 


chosen sect,—tbis denizen of the kingdom 
of humility and solitude, named Qholam 
yEiiEPi, was therefore instructed and em¬ 
powered, together with Molla Taj-apdeen, 
Meer MoHAAfMED HossiiiN, and Molla Shau- 
heeat Oolla, to translate from the Arabic 
language into the Persian idiom certain 
treatises upon the Law, but particularly 
that excellent work tho Hedaya (which, 
from its great subtlety, and the closeness of 
its style, is a species of miracle),—to which, 
accordingly, with their assistance, applying 
his attention, the Arabic text was, as much 
as it would admit, reduced into a Persian 
version ; which tliey have entitled tlu 
Hedata Fakske [Persian Guide],—hoping 
that manldtid may thereby find their wants 
supplied, and that profit and advantage may 
thence accrue. 

From those who travel in this Fruitful 
garden let it not bo concealed, that where, 
in the course of their investigation, the word 
Sheikhiiie [the two Elders] is mentioned, it 
signifies the two renowned Doctors, Imam 
Anoo Haneeea, and the most illustrious of 
his disciples, Imam Anoo Yoosae:— where 
the word Tirrafine [the two extremes] is 
written, it impoits tlic sublime name of 
Anoo Haneefa (on whom be the peace of 
God) and Imam M.ojiammeu, who stands 
next in rank to the two Elders ; and by the 
term Sahibine [the two disciples] are in¬ 
tended the two scholars of Haneefa, upon 
both of whom be the blessing of God ! 

A HOPE is indulged, from the benevolenco 
of those who shall peruse the following 
pages, that if, in passing over the valleys 
and the hills of this long journey, it should 
happen that the foot of meditation has any¬ 
where slipped from its place, they will nob 
treat it with severity, nor expose it to the 
finger of scorn or reprehension.—The guid¬ 
ance is with God I 







ADVERTISEMENT TO THE SECOND EDITION. 


In further pursuance of the design to which, 
I alluded in my Preface to the Third Edition i 
of Menu's Institutes, I now present to the | 
profession the Second Edition of the Hedaya, 
As this work has been made a text-book by I 
the Council of Legal Education, for the I 
examination of the students of the Inns of 
Conrt, who are qualifying themselves for 
call to the English Bar, with a view of prac^ 
thing in India; as the First Edition, by 
Mr. Hamilton, lias been some time out of 
print; its bulk (four quarto volumes) is 
not calculated to assist reference to its pages ; 
and its price had increased in proportion to 
the difficulty of obtaining it, I felt it a 
duty to publish a new Edition, in order to 
bring it somewhat more within the reach of 
the student, not only with reference to its 
size, but its cost. I have accordingly, there¬ 
fore, prepared this Edition for those enter¬ 
prising Publishers, Messrs. AV. H. Allen 
and Co. A large portion of the work having 
become obsolete, in consequence of the aboli¬ 
tion of slavery, and from other causes, I have 
expunged the Books containing tlioso por¬ 
tions from the present Edition, they being 
more interesting to the antiquarian (who 
can consult the First Edition) than useful 
to the student or practitioner, and their 
insertion would not only have increased 
the bulk of the volume, hut its expense 
also. I have, however, retained in the 
“Introductory Discourse’^ the translator’s 
epitome of those books from which the 
object and scope of tbe obsolete law may 
be learned. Where portions of the ex¬ 
punged subjects have been incidentally 
mixed up with others, I have been constrained 


to retain such portions lest the context 
might, by their omission, bo involved in ob¬ 
scurity. The second edition is now comprised 
in one volurae, printed in double columns, 
and in smaller type than the original, with a 
view of comprising it within that compass, 
but, as the typo is clear, it is conceived that 
no disadvantage will result from this. Whero- 
ever any eubjectis omitted, I have inserted a 
note, expressing my reasons for expunging it. 
A large portion of the original translation 
had been printed in Italic letters. For the 
suite of uniformity and clearness, this 
plan has not been adopted in the pre¬ 
sent Edition. I have added a very copious. 
Index, wffiich will facilitate reference to 
the context; and I should have embodied 
in foot-notes, reierences to the cases tliat 
have been decided upon the various subjects 
of which the work, treats, but that I have 
already done so in that portion of my work 
on “ the Mahommodan Law of Inheritance 
and Contract.” in which the same subjects 
are discussed, and where those cases will bo 
found collected. 

Although the present Edition has been 
published with a view of assisting the student 
to prosecute his studies, yet the hope is 
entertained that the Judge, as well as the 
Practitioner, will fold it useful, particularly 
in those provinces where the Mahommedan 
law demands a groat portion of the attention 
of the judicial, as well as that of the prac¬ 
titioner. It is hoped, also, that it may ho 
I found useful in promoting the study of the 
law in. the several Universities in India, it 
being advisable to assimilate the curnculura, 
in both countries as much as possible. 


2, Plmiidmi Buildings^ Tmjpk, 
Apnl , 1870, 


Stanpisk Gkovje Ghapy. 
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PRELIMINARY DISCOURSE, 

BY THE TRA.NSLATOH. 


The difFusioa of useful knowledge, and 
the eradication of prejudice, thougli not 
among the most brilliant consequences of 
extended empire and commerce, are certainly 
not the least important.—To open and to 
clear the road to science; to provide for its 
reception in whateyer form it may appear, 
in whatevGi' language it may be conveyed: 
--these are advantages which in part atone 
for the guilt of conquest, and in many cases 
compensate for the evils which the acquisition 
of dominion too often inflicts. 

Perhaps the history of the world does not 
furnish an example of any nation to whom 
^tlie opportunity of acquiring this knowledge, 
or communicating those advantages, has 
been afforded in so eminent a degree as 
Great Britain. —To the people of this 
Island the accession of a vast empire, in the 
bosom of Asia, inhabited, not by hordes of 
barbarians, but by men iar advanced in all 
the arts of civilized life, has opened a field 
of investigation equally curious and instruc¬ 
tive.—Such researches must ever bo pleasing 
to the speciibitive pliilosopher, W'bo, unbiassed 
by the selfish motives of interest or ambition, 
delights in perusing the great and variegated 
volume of society:— but to ns they come 
recommended by no ordinary inducements ; 
knowing, and feeling, as we ought, how 
much the preservation of what wo have 
obtained depends upon the proper use of our 
power; and upon the right application of 
those means Avhich Providence has placed 
in. our hands for continuing, and perhaps 
increasing, the happiness of a largo portion 
of the human race. 

Tt[E permanency of any foreign dominion 
(and indeed, the justification of holding such 
n dominion) requires that a strict attention 


be paid to the easo and advantage, not only 
of the governors, but of the governed ; and 
to this great end nothing can so effectually 
contribute as preserving to the latter their 
ancient established practices, civil and re¬ 
ligious, and protecting them in the exercise 
of their own institutes; for however defec¬ 
tive or absurd these may in many instances 
appear, still they must he infinitely more 
acceptable than any which we could offer; 
since they are supported by tho accumulated 
prejudice of ages, and, in tho opinion of 
theii' followers, derive their origin from tho 
Diviidty himself. 

This salutary inax.im was wisely adopted 
by tlie servants of the Kast India Company 
on the first acquisition of our Benoal 
territories ; and to a steady adherence to it 
much of the present flourishing state of 
those provinces must be attributed. 

The judicial regulations both of the 
Hindoos and the Mohammedans are, in fact, 
so intimately blended with their religion, 
that any attempts to change the former 
would be felt by them as a violation of the 
latter; and should the wisdom of tho 
British legislature ever suggest the expe¬ 
diency of introducing an uniform system of 
jurisprudence among them, it will, at the 
same time, dictate the necessity of preserving 
sacred and unaffected an infinite number of 
usages, essential to the ease and happiness 
of a people diffciiug from us as widely in 
customs, manners, and habits of thinking, 
as in climate, complexion, or language.— 
Towards tho accomplishment of such an 
important system, every effort which may 
tend to developo their Law's is undoubtedly 
a step, and therefore carries with it its own 
recommendation.—-It ’was this more remote 






PRELIMINARY BISCOURSIL 

itHd^j’ation, as well as tho immediate many instances exposed to 
to bn derived from it, -which I deoiriions, but more parti 
' dictated the compilation of the Hindoo Mussulman was concerned 
Code: and it w-as the same motive which | the law of Mo7i;Unf£D W'a.- 
gave rise to the present publication. 

Maxt oenturies have elapsed since the 
Mussulman conquerors of India established 
in it, together with their religion, and 


•SL 


I misinterpreted, and wrested 
of in justice, or' (which was a 
magnitude) the decree was i oi a 

bargain between tbe magistrate and the 
general maxims of government, tho practice | highest bidder.—Still, however, these abuses 
of their coiu'ta of justice.—Erom that period did not alter the spirit of the law, which 
the MmssuiiArAN Code has been the standard \ continued unvaried in its ostensible opera- 
of judicial determination throughout those ' tiou ; the Mussulman courts determining in 
countries of India which were subjugated all matters of a criminal nature, ‘without 
by the Mohammedan princes, and have since exception, and in every case of Mussulman, 
remained under their dominion. In one property; and admitting of appeals,to tho 


particular, indeed, the conduct of the con 
querora materially differed from what has 


Hindoo Lawyers (for there are no regular 
Hindoo courts of justice) only in cases where 


been generally considered in Europe (how [ the Mussulman law had made no x)rovision, 


unjustly will appear 'from many passages in 
this work) as an mvaricble principle of all 
Mussulman governments; namely, a rigid 
and xindeviating adherence to their own 


or in wli.ioh no Molmmmedan had any 
interest. 

Sucu was the state of jurisprudence in the 
Benoal provinces, when a wonderful revo~ 


T.A-w, not only with respect to tliemsclves, j lution threw the government of them into 
hat also with respect to all wdio were subject the hands of the English'. 


to their dominion.—In all spiritual matters, 
those -who submitted were allow’ed to folIoAV 
the dictates of their own faith, and were 
oven protected in points of which, wdth 
respect to a Mussulman, the law' would 
take no cognizance.—In other particulars, 
indeed, of a temporal nature, they were 
considered as having bound themselves to 
j>ay obedience to the. ordinances of the law, 
and were of course constrained to submit to 
its decrees.—Hence the Hindoos enjoyed, 
tinder the Mussulman govornment, a com¬ 
plete indulgence with regard to tbe ritc.s and 
ceremonies of their religion, as well as with 
respect to the various privileges and immu¬ 
nities, perso'nal and collateral, involved in 
that singular compound of allegory and 
superstition.—In matters of property, on 
the contrary, and in all other temporal 
concerns (but more especially in tho criminal 


Litdle acquainted with the forms, and 
still less with the elementary principles, of 
the native administration of justioo in their 
new'ly acquired territories, the British go¬ 
vernment determined to introduce as few 
innovations in those particulars as were con¬ 
sistent with prudence; and tho only material 
alteration which, in course of time, took 
place, was the appointinout of Company’s 
servants to superintend and decide, as Judges 
in the civil ^Mussulman courts, and as Ma¬ 
gistrates with respect to the criminal juris¬ 
diction,—An important change was indeed 
eifectod iu the administration of both justice 
and revenue, so far as affected tho dis¬ 
tinctions hitherto maincain^^d between Miuu 
sulinans and Iliadoos. Of these the latter 
had always been subject to double taxes, 
and imposts of every denomination, levied 
on principles which are fully explained in. 


Jurisdiction), tho Mussulman law gave tho i the course of the present ivork: and they 
rule of decision, excepting where both | also laboured under particular inconveniences 
parties were Hindoos, in which case the and disadvantages in every Judicial process 
point was referred to tho judgment of the ' ’ " .. .. . 

Pundits, or Hindoo Lawyers.--It is true, 
this statement rather accords with the spirit 
of the Mohammedan laws, than with the 
practice of them; for it too frequently 
liappened that little regard was paid either 
to Judicial (irdinanco or natural equity. 


(especially where tlie litigating adversary 
was a Mussulman) some of which have been 
already noticed.—By the British government 
both have been placed, in these points, upon 
an exact equality; and the Hindoo and Mus¬ 
sulman, respectively, liavo their property 
secured to them under that system -which 


Where avarice and bigotry are united with ' each is taught to believe possessed of 


despotic power, such a combination will 
occasion abuses, and corrupt the streams of 
juBtice.'—Accordingly, the Hindoos were in 


para¬ 
mount authority: but ivheru their interests 
clash in tho same cause, the matter is neoes- 
earily determined by tho principles of tho 
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law, to wide, mg usage, sup- 
• by tbe policy o£ j Mogtil goTcrn- 

ment, has given, a ' c of prescriptive 
. superiority.—Still, hoi ver, though much 
‘ was effected, much n '“lined to be done.— 
The geiitlemen who w . appointed to super¬ 
intend the proocedir" of the courts, having 
had no opportuni^^’ tudjdng the languages 

in which the ,1’e written, were con¬ 
strained, in th 4 : rminations, to be guided 

by the adv ^<5 the native otEcera—men 
sometimes .isclvcs too ill informed to be 
. aging, and generally open to 

corraption.—Hence appeared the necessity of 
procuring some certain rule whereby those 
gentlemen might be guided, without being 
exposed to the misconstructions of ignorance 
or interest, and which might enable them to 
determine for themselves, by a direct appeal 
to the Mussulman or Hindoo authority on 
the ground of which they w'ere to decide.— 
A compilation was accordingly formed, under 
the inspection of the most learned Pundits 
(Hindoo Lawyers), containing an abstract 
of the Hindoo laws, the translation of ivliiqh 
into English was committed to Mr. llALiiTiD; 
and, shortly after this was accomplished, a 
number of the principal Mohammedan pro- 
fcaors in Bengal W’^ere employed in trans¬ 
lating from the j\rabic into the Persian 
tongue a commentary upon the Mussulman 
law, called the Heiuya, or Guide, a work 
held in high estimation among the people of 
that persuasion. The English version of 
that commentary is now submitted to the 
public. 

Before the translator proceeds to give an 
account of this work, it may bo proper to 
say something concerning the I/AWS of which 
it treats. 

The Mussulman Law proceeds, in its de¬ 
terminations, upon two ground; tlio text 
of thf) IfoKATT, and the Sonna, or oral law, 
corresponding with the Mishna of the Jews, 
The Koran (or, as it is more commonly 
termed, An Koran) is considered by the 
Mussulmans as tho basis of their law; and 
is therefore, when applied to judicial matters, 
entitled, hy way of distinction, al Bharra, or 
TH E Law, in the same manner as tho Penta¬ 
teuch is distinguished by the Jeays, 

Who was the real Author of this oxtraor- 
dinary compound of declamation and pre¬ 
cept, mil fit for ever remain a matter of uncer¬ 
tainty, since on this point much difference of 
opinion obtained, even among tho earliest 
opponents of Mohammed and hia pretended 
mission.—That this extraordinary person, 



however, was himself the principal projfe 
is beyond dispute, although it be probable 
that he received much assistance from others 
in the composition of it.—By all orthodox 
Mussulmans the original is believed to have 
existed from ebunity, inscribed on the tablet 
of the divine decrees, which stands close by 
tho throne of God, and contains the pre¬ 
destined fate of Miiir and things.—Erom this 
tablet a copy of it is supposed to have been 
taken by the angel Gabribh, and conveyed 
to the Simma Asfl, or lowest heaven, where 
it was by him revealed to the Prophet in 
various portions, and at different times.—In 
fact, it was delivered by Mohammed piece¬ 
meal to his followers, according as the occa¬ 
sion dictated, or as any particular emergency 
required : nor was it arranged together, in 
its present form, until the reign of his friend 
and snceessor, the Khalif A boo Bekr, who 
ordered tho whole to be eolleetcd from the 
leaves or skins on which the passages had 
been written, and also from the mouths of 
such of the surviving oorapanions of tho Pro¬ 
phet as ha.d committed them to memory, and 
inserted in one volume, but without any re¬ 
gard to the order of their original promiilga* 
tion,—Much difference, however, was soon 
perceptible in the several copies of this work; 
wherefore Othman, the second succeeding 
Khalif, to remedy the growing evil, directed 
a number of copies to bo transcribed from 
this of A BOO Bekr, and ordered all others to 
be destroyed.—The precepts of the Koran 
ore of two descriptions, prohibitory and 
injunctive. In the application of them to 
practice they are always considered as un¬ 
questionable and irrefragable, except where 
one passage has been contradicted, and con- 
s(}quently repealod, by a subsequent passage, 
some instancs of which are cited in the course 
of this Commentary. 

SoNNiV is a word which (among a variety 
of other senses) signifios custom, regulation, 
or institute. The Bonna (or, as it is ex¬ 
pressed among tho Arabs, by way of dis¬ 
tinction, Al-Bonna) stands next to Koran 
in point of authority, being considered as a 
kind of supplement to that book. It forms 
tho body of what is termed the oral law, 
because it never was committed to writing 
by the Arabian Legislator, being deduced 
solely from his traditionary precepts or 
adjudications, preserved from hand to hand, 
by authorized persons, and which apply to 
many points of both a spiritual and tem¬ 
poral nature, not mentioned or but slightly 
touched upon in the Koran.*— These tradi- 







are divided, by the Musaulejan 
ooHfilKt^i^tators, into two olasaes: I. the sim¬ 
ple sayings of th^ Prophet from his own 
liiimspired judgment; IT. sayings from di¬ 
vine inspiration. The former are termed 
Hadees IsVibwee, or traditions of the Pno- 
rmoT; the latter Hadees .Koodaee, or divine 
traditions ; and both have the force of laws. 
—After Mohammed's death, they were at 
first quoted hy his companions merely in 
order to deoide occasional disputes, or to 
restrain men from certain actions which the 
Peodhet had prohibited : and thus, in pro¬ 
cess of time, they became a standard of 
judicial determination. The first collection 
of them wms made in the Khalifat of Aeee ; 
and, in after times, many pious men^ em¬ 
ployed themselves in making those collec¬ 
tions.—There are, besides these, a multitude 
of traditions cited by the Mussulman com¬ 
mentators, concerning the acts and sayings, 
not only of their Peophet, but also of his 
CoMPAK-ioKS and immediate successors; 
which, though not of equal authority, are 
nevertheleas admitted to have some weight 
as precedents in judicial decisions, w^hen not 
repugnant to reason, or contradicted either 
by the Kohak or the Sonjta. Upon the 
Sonna a great numbtT of volumes have been 
written, under the titles of Sonna,t Ra- 
wayatjt and Haw"adees,§ several of which 
are quoted in the course of this work, and 
will be more partlnulariy mentioned when 
we come to treat of authorities. 

Peaoticad Divimiti, also, is admitted 
to have its due w'eighfc in judicial determi¬ 
nations, even among the orthodox. As used 
by the Mussulman Lawyers, it chiefly con¬ 
sist: of casuistry, and analogous applica¬ 
tions to, or deductions from, cases already 
deterrpined upon by the more certain stan¬ 
dards of the Koean or Sonna; the nature 
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of wducli will b lore fully explaineAsjf; 
tho perusal of . agio page of the work 
than by any ili "ation that could bo 
ofi'cred. 

, HAYiEru stated tVi much with respect to 
the foundations of tL Mussulman Law, we 
; shall next endeavoui ' acoount for those 
varieties which at p t appear in tho 
superstructure;—but t we proceed to 
this it will be proper tc t into a short 
detail of the events in Wi .;'>riginated tho 
first great sohism among th, followers of 
Mohammed. v 

Had the impostor of Mecca left, at his 
decease, any male heirs, it is possible that 
the distinction to which ho rose would have- 
been transmitted without question to his 
posterity. In this however he was disap¬ 
pointed, his five sons having all died in their 
infancy.—^He had indeed four daughters by 
his first wife S ha DU a, of whom one alone 
survived him, bis favourite Fatima, the 
wife of Alee ; but a female was universally 
deemed incompetent to be the leader of tho 
EAITHFUL, 

Alee/ as the nearest relation of the pro¬ 
phet, the husband of his daughter, and the 
lineal chief of liis family, aspired to the suc¬ 
cession, with hopes founded not less on his 
personal merit than his conjugal and here¬ 
ditary claims.— When Mohammed was 
seized with Ids last illness, his son-in-law 
probably expected a nommaflDn in his 
favour.—His views however were frustrated, 
and his pretensions for the present defeated. 
—Aysha/ tho stepmother of Fatima, had 
always entertained an antipathy against 
him; and, hy exerting her influence with 
the dying Prophet, easily prevented him 
from making any declaration which might 
determine tho Mussulmans in favour of l}.ie 
descendant of Hashxm.— From this circum¬ 


* The translatoi’, speaking of the Sonna, 
uses the word traditions, in compliance wltli 
custom, w'hieb, among Europeans, has applied 
this term, to all the oral precepts, of Mo¬ 
hammed.— Hadees (pronounced, among the 
Arabs, Hadeeth) properly signifies an occur¬ 
rence or event. Some Mussulman commen¬ 
tators define it to mean “an emanation/’ 
and understand it particularly in this sense 
when applied to the sayinga or actions of 
their Prophet, 
f Institutes. 
t Reports. Traditions. 
i Ocourrences. Emanations. 


stance, on the decease of Mohammed, his 
followers became divided into several fac¬ 
tions.—The people of Medina were desirous 
of raising S.vad, ono of their countrymen, 
tn tho dignity of Imam, or chief; whilst tho 
Meccanites, considering his advancement as 
subjecting them to a foreign domination, 


* Alee Bin AbeeTalib, cousin German 
of Mohammed, and, with him, descended 
from Hashini Abdalminaf, from whom the. 
Hashimee tribe derives its title. 

F TTie daughter of Aboo Bekr, styled, by 
the MohammedI'lns, om nl mawmenekn, or 
Mother of the Faithful. 
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their intention of electing* a chief received from one Firoojs, a Persian stli 
'^moiit^hemselves,—Had such a design been whom ho had o.ffonded by a sarcastic obsor- 
carried into eifect, it nuist^ in its eorise- ' vmtion concerning a suit which the slavo 
qticnces, ha>?e destroyed altogether the I had referred to his tribunal.—When dyin.. 
newly establiahed religion ; and by crushing ' O.UAii refused to appoint any particular suc- 
the rising empire f)f Islamisiu in its infancy, | cessor, declaring the Khalifat to rest among 
would have restored the Arabs to their j six persona, who should succeed to each 
primitive harbarism and idolatry.—The pru- other agreeably to the order of their election, 
denooor policy of Omar, and some other of'or ballot; namely, Amu, Othmax, Saad, 
the principal companions, interfered; and Abdlritiman, TruiA, and IKobair. Of 
they proposed, in order to avoid the danger- these AnmjLHiUMiN agreed to forego his 
OU8 schism which this must occasion among right altogether, provided he might have the 
the Mu.ssulmans, that all parties should, ■ privilege of naming the successor to Omar *, 
without distinction, unite in the election a propo.sal to which all his colleagues 
of a successor to the Prophet, who ns such | assented, except only Aiee, who took this 
should he imiversally obeyed.—The matter ‘ opportunit 3 ^ to urge his superior and exciu- 
wasnot settled without much contention ; but , sive pretentions to the Khalifat. Abdul- 
at length Aboo Dekr, the father-in-law of! RrjiMA^r, however, notwithstanding his op- 
Mottammed, who had exerted himself as a I position, being supported by bis four other 
mediator among the disputants, was unani- j colleagues, offered the Khalifat to Oihmak, 
niously elected by the elders, and acknow- and ho was proclaimed and recognized us 
hedged by the people.—It was in vain that ' succesvsor to the Piiophet, and sovereign of 
tJieHashimmees, and other partizansof Ai.er, the Mussulmans. AiiiX!, on this second 
vehemently opposed this dofeas^ince of his 
right, and obstinately maintained that he 
alone had an indisputable and exclusive 
claim to succeed, as well on accouut of his ‘ 
near relation to MonAMWEa), as because of a 
declaration of the latter to that effect/’'— 

Their reraonatranccs were disregarded, their 
clamours drowned admidst the acclamations 
of the multitude, and they were compelled 
to remain satisfied with refusing to acknow¬ 
ledge the Khaiif. 

A LEG himself retired from the scene of 
his mortification, and sustained the disap¬ 
pointment of his ambition with silent 
disgust; nor did he pay his homage to the 
appointed ‘^Commander ort.tir Faittirul** 
until some time after, when the death of bis 


defeat, acted with a raodoratioii which, how* 
ever laudable in itself, wfia much blamed by 
some of his adherents. He paid his homage 
to OrasfAiv without murmuring, and ap¬ 
peared content to submit to the success of 
his competitor. ^ 

If Othmaxt was really desirous of the 
rank which he had thus attained, he ex- 
liibited a powerful instance of iho delusions 
of ambition! Whilst his arnucs were ex - 
teuding the empire of Islam in every direc¬ 
tion, and penetrating into Kborasan and 
Mauritania, the venerable Khaiif found his 
reign disturbed by intestine commotions, 
and his person exposed to the violence of 
faction. His declining age had unnerved 
his arm ; he was unable to hold the reinvS of 
wdfe Fatima had weakened his party, and I dominion wnth the steady hand of his pre- 


ho perceived that a persevere ace in his 
dissent might indeed create strife, but could 
not be productive of advantage, 

W little more than two years after 
his elevation, Aboo Bckr, linding himself 
attacked by a mortal distemper, nominated 
Omor to bo his encoossor, who accordingly 
assumed the title without opposition, and 
after a most successful and victorious reign 
of above ton years, died of a wound ho 


* The story cited by the partizans of 


decessors; and he, perhaps tOo late, dis¬ 
covered that he had under!nken a task to 
which he was unequal.—The governors of 
his provinces, encouraged by tho growing 
imbecility of their prince, plundered and 
opprosaed those whom it w^as their'duty to 
cherish and protect.—He had disobliged 
Ats.tia, “ the .Mother of tho Faithfur,^’ 
who excited a powerful, cabal against him 
at Mecca, whilst ALERand his discontented 
Tfas^himites connived at, pi'rhaps infinmed, 
these disorders. The malcontents at length 
being joined by tlio deputies from the op- 


A.ERE, on this occasion, is related at length, pressed subjects of Egypt and Sj’ria took to 
in^treating of the term Mawla, [Omitted in | arms, and Othmak found himself besieged 
tins edition in consequence of the abolition I in his own palace.-—Superstition and n spoct 
of slavery.—En. J I for a time withheld the assailanbL Their 
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\ V V howGYf^j W6r€> soon overcome I they i Khalif treated with, the utmost 

the g“atesi j and the unfortunate Khalif sent her back, with honoiu’ablo attendanoe, 
expiated his errors or his weakness by his to Mecca, 
blood. 

The insurgents, upon the murder of 
Otumah, mode Alee an offer of the Kha¬ 
lifat ; which, with the consent of his col¬ 
leagues Talha and Zobatb (already men¬ 
tioned), he accepted.—He was publicly pro¬ 
claimed Khalif within a short time after, ' 


After this victory, Alee remained com¬ 
plete master of Arabia. But ho still found 
liimselt opposed by a powerful party in Syria; 
for Moaviaii, having retire* t to Damascus, 
and being there joined by all the relatioriH 
of Othma:?', was publicly acknowledged by 
those as Khalif and Commander of the 


and at the distance of twenty-four years Faithful. 
from the period of his tot aspiring to that I Psrhats the more effort of a faction at 
dignity. | Damascus would not, of itself, have availed 

In obtaining, however, this long-sought , to shake the throne of Alee, confirmed as it 
object, Alee soon found himself embarked was by his recent signal success. But the 
upon a tempestuous ocean, and the storm ' preteusiouKS of his competitor w^cre supported, 
ended only with his life.—Conscious that [ on this occasion, by the celebrated AatiiOO 
the concern he was generally, and perhaps | ibn al As, the most puissant and popular of 
justly, suspected to have in the death of j all the Mussulman commanders. This chief* 
Othaian would not ftiil to alienate from liim j tain had conquered Egypt during the Kha- 
all those who were connected wdth that 1 lifat of OiiAii; had afterwards been recalled 
Khalif, or whom he had advanced, one of i by Othmas ; and, at tho period of his death, 
his first steps was, to effect n general re- and the investiture of Alee, commanded in 
moval of the governors who had been Palestine. 

appointed by his predecessor. This boldj To gratify some particular resentment 
and dangerous measure excited much dis- j against the sou-in-law of the Prophet, or, 
gust in all the provinces, but more partiou- more probably, induced by his attachment 
larly in 8yria, where Moaviah, to whom | to the house of Ommxah, he repaired from 
the care of that region had been entrusted Jerusalem to Damascus, and took the oaths 
by 0thHAN, and who was nearly related to . to Moaviah. He pledged himself to obey 
him, excited a strong party against Alee, and maintain the usurper as the only true 
and openly declared his resolution of aveng- 1 and legitimate leader of the Pa^hful. 
ing upon him the-death of his kinsman. At Such was his influence that the multitude 
the same time Talk A and Zojjaib were dis- i immediately joined their acclamations, and 
gusted wdth Alee, because of his having flocked to the standard of the Syrian Khalif, 
refused to them the governments of Koofa The civil war was thus rekindled. The 


and Basra; and understanding that Aysha, 
the widow of Mahammed, had retired from 


armies of the contending Khalifs prepared 
for battle, and Alee wms once more on tho 


tne wiaow 01 jJJ UUtimUifcJU, nau xullicu. lAtmi wauiju, uiiLt 

Medina (then the seat of the Khalifat) to point of defeating his enemies, when they 
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Mecca, followed her tiiither. At Mecca a 
powerKil faction was excited against Alee, 
particularly among the tribe of O^tarrATi; 
and these being joined by the dismiBsed 
governors of the provinces, and having 
Aysha at their head, collected a powerful 
army, determining to depose Alee by force, 
and set up Mo AVI AH as Khalif in his room. 
—Thus was excited the first civil war aroung 
the Mussulmans; and hence originated the 
dissensions which have ever eince obtained 
between the opponents of Alee and his 
adherents. 

Alee, with undaunted resolution, faced, 
and for the present repelled, the threatening 
storm. He met the ins urge ntg, and, after a 
bloody conflict, gave them a complete over¬ 
throw, in. which Talua and Zobaib were 
slain, and Aysha taken prisoner, whom the 


were saved by the stratagem of fastening 
some Kobahs to tho ends of their spears; 
for the troops of Alee, beholding the sacred 
volumes thus exposed, could not bo prevailed 
upon to advance to the encounter. Soon 
after these proceedings a truco was agreed 
upon, and the competitors engaged to retire 
to their respective capitals, Koofa and Da¬ 
mascus, leaving their claims to bo decided 
by a reference, to the award of which cacli 
party bound himself to adhere. 

A:mboo was appointed referee on the part 
of Moa.viah, and the less artful Aboo Moosa 
on that of Alee. In the course of their cou« 
ferencGs, Amroo hud the address to persuade 
his CO-arbiter that, in order to restore peace 
to tho Mussulmans, it was absolutely neces¬ 
sary to depose both their principals, and to 
elect a Khalif who should meet the approba- 





PRELIMINAIIY DISCOURSE. 



ot all parties i and for this purpose a 
triktunl was erected between the two armies. 
Aboo Moos 4 first mounted, and proclaimed 
tlio deposition of Altiib and MoAVi/in, 
Amrqo succeeded him, and announced Mo.-w* 
ViAir “as the lejsfal Khalif, who had been 
nominated by Oxhman, and stood pled^yed 
to Tuvenge his blood/' Tho friends of Alee, 
supposing this to be done with his eonni- 
vance, retired from the place astonished and 
discouraged. When recovered from their 
confusion and surprise, the compromise was 
declared void. Each party prooeeded to 
villify and excommunicate the other ; and 
the anathemas uttered on this occasion have 
continued to be solemnly repeated ever since, 
in the mosques of the respective sects, as 
one of the offices of religion. The war was 
resumed with greater fury than over. Am^ 
BOO was dispatched into Egypt with a con¬ 
siderable force, and seized the government 
of that province in the name of Moatiau, 
The Mussulmans, instead of seeking foreign 
enemies, turned their swords against each 
other’s breasts; and the power of their empire 
was likely to perish by an internal disease, 
when an event took place whioli, for the 
present, put an end to the contest, and re¬ 
stored peace, if not unity, nmojig them. 

Theee of the Kharegites (insurgents 
against Ali:e) happening to meet at the 
temple of Mecca, discoursed concerning the 
many friends and companions they had lost 
in this fruitless war, and deplored their 
deaths, as ^Yeil as the danger which threat¬ 
ened the general cause from a continuance 
of those unhappy divisions.—One of them 
at length, in an extasy of fanaticism and 
despair, proposed to end these troubles at 
once by death of Alias, Moaviati, and his 
friend Amroo.—H is two comradcB imme¬ 
diately agreed to take their share in this 
desperate enterprize —They prepared their I 
daggers, and proceeded,—one for Damascus, | 
another for Egypt, and the third for Koofa; | 
each fully resolved to sacriiloo hia allotted 
victim. “The event proved that their deter- 1 
mination was as firm as their iiiidertaicing I 
was desperate: but one only succeeded.— 
The first, having arrived in Egypt, mistook ! 
the person of Amroo, and stabbed another 
who happened to preside that day in the 
character of Imam in his stead;—and on 
being conducted to punishment, satisfied 
himself with exclaiming, “ I intended to 
strike Amroo, but Oon willed it should be 
another.”—The second repaired to Damascus, i 
there wounded Moatiaii, but not mortally, ' 


I and was sufiered to live long enough 
I cover the conspiracy.—The third accom- 
I pijshed his sanguinary purpose. “-Having 
i arrived at Koofa, and engaged two assis- 
' tants, he, on Eriday the 17th of Ramzan, 

I A.H. iO, waylaid the Khnlif as he wan going 
^ to the Mosque, and gave him a wound, of 
' which he soon after died, 
j Tuns perislied Alee, after a short and 
' turbulent reign of four years and nine 
months.—His partizans, however, ■were not 
dismayed by thiwS event.—-The murdered- 
I -Khalif left several children by nine difierent 
wives; the tw'o eldest, Hassaiv and Hoo- 
j SEiN, by I’atima the dauglitor of Moham¬ 
med, during whose lifetime he contracted 
, no other marriage. 

I Hassax was by his adheronts proclaimed 
' Khalif on the death of bis father; but 
! Mo A VIA IT, w^ho had assumed the dignity of 
Khalif in Egypt and Syria some time before, 
was in possession of those countries, and 
refused to acknowledge him on account of 
the suspicion which attached to him as 
being concerned in the death of Oxhmaii.— 
Hence a new competition arose, w^hich could 
not have failed to rekindle tho flame of wnr, 
bad not Hassan, who inherited more the 
piety than the valour of his predecessor, a ad 
was more ambitious to distinguish himself in 
I the performance of religious ceremonies tliau 
; in the support of his regal pretensions, agreed 
I to relinquish his claim in favour of his rival; 

, and thus was transferred tho dignity of the 
; Khalifat from the tribe of Hasium to that 
I of Ommiaix. 

j _ Habsan-, upon resigning the Khalifat, re- 
j tired to Medina, and there lived in privacy 
until A.K. 49, when he dio J, poisoned, as 
the Shiyaa allege, by his wife, ut the in- 
I stance of Moaviah, who dreaded the possi- 
I bility of his renewing his pretensions. 

! Hoosein possessed a larger portion of the 
martial spirit of Alee than his elder brother; 
but his fate was not more fortunate.—On the 
death of Moaviah. having refused to ac¬ 
knowledge his sou Yezebd (who succeeded 
to the Khalifat, A. H. 60), ho was constrained 
to retire for safety from Medina to Mecca, 
whither the people of Koofii, who were 
strongly attached to the family of Alee, 
sent him an invitation to join their standard,* 
after having proclaimed him the only law¬ 
ful Khalif, and declared Yezebd to bo 
an uaurper.— Yezeeb, understanding that 
Ho0f5EiN had accepted this invitation, and 
set out from Mecca for Koofa, dispatched 
OBEypooLA. ono of his comnmnders, to in- 
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and Oivetijoola, meeting him i with every species of indignity, is torkJA-i 
over the plLiin of Kerhalla, with j pieces, and its contents devoured hy the 
only seventy-three of his family and attend- | enthnsiaatie votaries of Aluii.— Phis day is 
ants, cut to pieces the grandson of the throughout these regions observed as kuo 
P rophet and the whole of his feeble party,— | anniversary of the death of iloosseiu and 
In this indiscriminate massacre also perished , his brethren, and celebrated by sons,’ and 
four other sons of Alee, namely, Abboola, , processions. The magnifioeut Mausoleums 
Abbas,O rnsiA^, and Ja FIR, together with one , erected to the memory of these illustrious 
or more of his daughters.—The wretched re- 1 martyrs are still visited by their adherents, 
mains of his family were afterwards brought who regard this token of respect as scaicely 
before Yezeed, who was advised to seize | loss meritorious than a pilgrimage to the 
the present opportunity, and to out off all| Kaba itself; and the real or fictitious - 
future causes of disturbance, by extirpating | scendants from this sacred stock have, at 
this remnant of the Prophet’s descendants. i different times, made their affinity to the 
—This flagitious proposal filled the Kh al if, Prophet a pretext for assummg the legal or 
with horror. He repented of the blood which j pontifical authority in Syria and Ahita, 
had been already shed, execrated the san- , They claim, moreover, a certain pre-emi- 
guinary obedience of Obryboola, and dis- ' nence, and exclusive privileges, to some of 
missed the captives with honour to the tomb which they are admitted, even_ m Turkey, 


of their father at Koofa. 


where the memory of Alee is least re- 


From this period the posterity of Alee speoted, and the pretensions of his line to 

^ ^ 1 ^ -n ^t-\r /IrtTninrl A tftW* KllSlllh 


.wnk into obscurity and insignificanoe, ex¬ 
cept in the eyes of their sectaries.—Their de- 
scendants, however, under the title of Seyids, 
have spread over India, Persia, Turkey, 
and the northern coast of Afiuca, are held 
in veneration by the multitude as inherit¬ 
ing the blood of the Prophet, and have fre¬ 
quently excited the jealousy of tlie reigning 
princes of Arabia and Turkey.—In Persia 
and India, particularly, the memory of Ai.eb 
and his sons is cherished, among the people, 
wdth a veneration approaching to idolatry; 
and the latter country exhibits some strik¬ 
ing instances of the force of this partiality, 
which possibly a long lapse of time, instead 
of wenkeuing, has rather contributed to 


the Khalifat utterly denied.—A few sliglit 
traces of their assumed superiority may be 
discovered in tViis commentary. 

Thus early divided on a subject which in¬ 
volved at once tho interests ot individuals, 
and the prejudices of supi rstition, it was 
not to be expected that the followers of 
Mo ri AMII Ei) sh 0 aid iong continno to observe 
an uniformity ol practice or ot doctrine.— 
The first controversies began, of course, 
between tho retainers of Allt, and tli-.ir 
opponents, When the contending parties 
proceeded openly toanathematizo each other, 
the mutual change of heterodoxy waa not 
confined merely to the appoiutfiK-nt of an 
Imam, but soon advanced to comprehend 


Mu X of the expoeitious of the L.w ia other n>ut 

sweiismui. o , „ . ters both of spiritual amUemponil oonoPTO. 


are, in gonetal, Sooiiis, as -r.. -- - • 

well as most of their ohiof men, tho heads i Each faction reproached the 

of the law, or the ministers of state, whilst 1 believing, perveiting or misu 

the great body of Mohammedans, being de- j the sacred text of the Ko.v.u . ^ Khiilif 

•cended from a Eevsian stock, or from the j standing the pious attempt of «« 

proselytes of the first Mohammedan con- ' Othmax to restore a literal umfoimi^ in 

0 ™ adhU rigidly to the principles of : the several copies of th,» woik 

the Shiyas.—'J’ho iShzam, ono of the most noticed), still, irom the nataiv ® ^ 

powerful and. independent of thoso princes, | position, as well as 

ffinnot attend public worship in the Jamal which it was preserved, the <• 

mosque of his capital (Hydrubad) because | dance of room in many places for a vunety 

If tlie Anathemas weeklv uttered there of constrnetions, independent 0 an} parli- 

ISSlW. of of.; (.1..:.. I <»««« _■» 

the first proposer of an elective Khalifat, in under two heads, lhe_ or p<r 


prejudico to the right of Aijse, is regarded | or enigma- 

?sitnf fill”?with asama?k|tioai,the latter of which each commentator 

to sLot’arrows at; and, after being used I might explain m tho way most agreeable to 
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^;SflMS«t;c/or best ooiacidingf with the tenets of , selusnis in .Islamism ; but we have (5My 
*:iS^ai’ticulai’ sect.—The whole was, more- 1 rentiirod to sketch an outline of the picture, 
over, committed to writing in the Koreish 
character, the Arabic, into which it was 
afterwards transcribed, being of later inven¬ 
tion; and as this last was destitute of vowels, 


witliout any reference to collatex-al events, 
the recital of which is more properly the 
province of the historian,—Having dis¬ 
missed this topic, we |>roceed to give some 


the sense of course depended much on the | account of those eminent persons whose dis- 
pronunciation of the Mokris, or readers, | cussions occupy a considerable portion of 
whence, upon the introduction of the vocal tins work, and whose doctrines and opinions 
points, a variation took place in the copies, | are gomerally admitted ns of binding antho- 
acoording to the manner of the reader upon ' rity at the present day. 


whose authority these w^ere inserted. 

Tuk traditions also opened a copious field 
for diaputatiou. Ko authentic collections of 
them having been compiled until all or most 
of the Prophet's companions were dead, they 
existed, for above a century, merely in the * 


In every system of religion Outhodoxy 
and Heresy arc merely relative terms. 
Mankind, however, have in general agreed 
to confine these distinctions to points of 
spiritual doctrine. 

The Mussulmans who assume to them- 


memories of the Arabians. Thousands were selves the distinction of orthodox, • arc such 
of course promulgated by their leaders as | as maintain the most obvious interpretation 
the occasion or the passion of the moment of the Kohan, and the obligatory force of 
happened to dictate: they swelled into a the traditions, in opposition to the iunova- 
number exceeding all possibility of belief: * tions ol‘ tho sectaries: whence they 


every collector assumed the right of erecting 
to himself a standard of selection: none 


are 

termed Soonis, or traditionists.—Although 
difiering considerably in their legal con- 


would or could believe in all; and some I elusions, and in the application of the 
boldly disregarded or rejected them in toto, Ivoean- and the So^rjs\\ to temporal matters, 
as afibrdiog no authentic rxiles for faith or | yet they unite in rejecting the. speculations 
conduct, of the scholastic divinesand some of 

Fjio.e: these circumstances attending j them condemn the use of scholastic divinity 


their authorities, the disputants found an 
ample field on which to exercise their po- 


altogetlier, as tending to destroy the foun¬ 
dations of religious belief.—"C'oTicerning 


Icmical talents.—This literary warfare was [ these we shall be somewhat more particular, 
indeed, for some time, confined to the origi- 1 as their discussions occupy a considerable 
nal causes of their disagreement; and, ex- part of this work, and ifc is thvir opinion 
cepting those, they touched merely on points ' ' 
of a speculative description.—This, hoxvever, 
opened the xvay to the vorious heterodoxies 
of the scholastic divines. Abstracted subtle- 


alone which is admitted to have any weight 
in the determinations of jurisprudence. 

The orthodox sects aro four in number— 
the Ilaneefites, the Maleldtes, the Shafeitea, 
ties and metaphysical distinctions were, by | and the Hanbalites—who are all Soonis, or 


degrees, substituted for the precepts of the 
Law ; and the controversial factious became 
divided and subdivided into parties in- 
numerubio. 

It is proper, however, to remark, that a 
difference of tenets did not enter into j udicial 
decisions until upwards of a century after 
the death of Aiee, when it was occasioned 
by the defection of Haneeea from the party 


traditionists. Hut although they equally 
assume the name of traditionists, they do 
not all equally adhere to the Soima; for 
there is this characteristic distinction among 
tlxein, that tho first, in determining upon 
oases where the Koran affords them no 
positive precept, are guided principally by 
thoir own judgment, examining and deoid-' 
ing, in most of these instances, according to 


ot the Shiyaa, of which more shall bo said i tho rules of practical divinity; whereas the 
when wo como to speak of that doctor. 


In stating thus much, we have endeavoured 
to give a summary view of the first great I 


Am ifioon has left a selection of 40,000 

onto! 600,000; and Ibn IIanbal gives us, .. 

in his Moseuiued, 37,000 out of 750,000 ofjeide, tho difierences among them rclatiuL** 


* The word orthodox, gs here used, is con¬ 
fined purely to a justness of thinking iti 
spiritual matters, coiicorning • which tho 
opinions of those four sects perfectly coin- 


thoao real or pretended precepts of tlie Pro- j solely to their expositions of tho temporri 
phot. 
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oulhxte#- 


.__T|e.j^era adhere more tenaciously to the | on principles repugnant to those inoul 
preoedents left them by the Prophet. On 1 by that doctor. His defection indeed is, by 


the Shiyas, attributed to motives'which, it 
true, divest him of the merit of proceeding 
in this upon internal conviction. I hoy 
relate that Aboo ,Fa fir’s eminent piety, 
learning, and ansterity of manners, having 
attached to him a considerahlo number of 
followers, tho increase of his reputation 
alarmed the reigning IChalif, who, in order 
to destroy his credit, gained over Ha^ifefa, 
by promising to support, with all tho inila- 
enco of government, his opinions and de¬ 
cisions against those of Jafie; and that 
Haneefa, allured by tho offer, quitted his 
preceptor, and instituted a school in opposi¬ 
tion to him. Whether they be correct in 
this statement or not, it is cei'tain that tho 
dissension which took place between these 
eminent lawyers is considered as the origin, 
of the different tenets of the Sliiyas and 
Soonis in. jurisprudence; and us the habits 
of mind most early acquired are seldom^ to 
he entirely subdued, the. little attention 
which (comparatively with the other Soonis} 
Haneefa pays to the precepts of the oral 
law may perhaps bo attributed to the in¬ 
structions which in his youth ho imbibed 
from Aboo Jafie.— -He is described of a 
middling stature, a comely countenance, 
and pleasant conversation j harmonious in 
his voice, of an open and ingenuous disposi¬ 
tion, and kind to excess to his relations and 
friends, admitting none to his society but 
of the best ciiaraoter. Such a disposition 
and conduct necessarily secured to iiim the 
universal esteem, 'w'hilsthis polemical abiil* 
ties gained him the reverence and admira¬ 
tion of his disciples; as may bo collected 
from an anecdote wliich is recorded by 
SiiA'FEi, in the introduction to his Osool, 
where ho relates that, inquiring of Malt.k, 
“ \Yhethei‘ he had ever seen fiANBEFAr* 
he -was answered by that doctor, “ ; and 

he is such a person that if ho w^ero to assert 
a wooden pillar was made of gold, ho woula 
prove it to you by argument.**—fc^hahi him¬ 
self, although dihbring matorially from him 
in his legal decisions, says, in another pari 
of the same work, that “ study wluifcevei 
could enable any man to rival llAirr.Ki.t in 
the knowledge of the law.**— It appeals, 

> indeed, from tho best authorities, that he 

___—----—.. Tjvas a man eminently endowed with science, 

. Vi. A^-., r,.v Matjk. of A,.- ’ both Bpeoulative 

Yooni, Iek-Wabila, wlio resiuecl iu Mecca. ' yond all others la knowlcd«o.-IliB 


this account the TTaneeHtes are by some 
'writers, for distinction sake, termed Ahl 
Keens, or the followers of reason, and the 
others Ahl Sonna, or the followers of tra¬ 
dition. 

The founder of tho first sect was Imam 
Anoo Haneepa Haoman Btjv Sabit, who 
'was born at Koofa, the ancient capital of 
Irak, A. H. 80, A. C. 702, at which time 
four of the Prophet’s companions were still 
alive,* from whom, however, it is redated, 
that he never received any instructions or 
traditional knowledge. 

IIankbfa is considered, by the Mohak- 
JiEBAifs, as the great oraclo of jurispru¬ 
dence, he being the first among them who 
attempted to argue abstractedly upon points 
of La-w, a-nd to apply the reason of men to 
the investigation of temporal concerns. 
Tliey are accordingly lavish in Ms praise. 
They even trace the origin of his eminence 
to a i)eriod antecedent to his birth, and 
suppose him to have been assisted by tlie 
peculiar favour and influence of Heaven; 
for it is related by the learned I^tayet-Ibiv 
IIaiced, that his father, 'vi^hen yet a child, 
being presented to Alee, received his bless¬ 
ing. the Conimander of the Kaithful at the 
same time deolaring, that “ from his body 
should spring a light, which should difluse 
its rays throughout all the regions of 
SLAM ISM.”—However well or ill founded 
tliis anecdote may be, his early youth is said 
to have been marked by a strong predilection 
for study, an uncommon acuteness of under- 
fitauding, and an unremitting but cheerful 
piety, e.qually removed from the gloomy 
nufiterity of the bigot, and the frigid indifte- 
reiico of the sensualist.— Haneefa was edu¬ 
cated in 'the tenets of the Shiyas. He re¬ 
ceived his first instructions in jurisprudence 
at Bagdad, from Imam AbOO .Tafer, an 
emiueut doctor of that sect, and heard tia- 
ditions chiefly from Abeoola Ibist al Mo- 
BAKiCK, both of whose authorities he fre¬ 
quently quotes.-“A£ter having linished liis 
studies, and gained considerable reputation 
at Bagdad, he returned to Koofa, and there 
distinguished himself by seceding from his 
master A boo Jafib, and teaching civil law 




1 


.u Jtitiioe is soicl to have increased Tvith the 
of Ms acquirements; and ho has 
indeed afforded au instance of insurinount- 
ahlc and sonipulcma modesty, sucii as has 
been seldom recorded, but sviiich twice ex* 
posed him to the most severe treatment from 
his superiors, and probably, in the end, 
ghortoned his life. It ie related that Hoo- 
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PROPirEo:.—His self-deniol and abstirkcjilA-i 
were remarkable, insomuch that he gene¬ 
rally fasted four days in the week, during 
which ho denied himself even the most 
ordinary indulgencies.”He enjoyed tno ad¬ 
vantages of a personal acqiiaintance and 
familiar interoonrse with Hanbem, although 
differing from Mm with respect to the abso- 


BEYSA, the governor of Koofa, importuned lute authority of the traditions.—ilis pnde, 
him to accept the office of Hazee or judge, how^ever, was at least equal to his literary 


and, upon his persisting in refusing it, 
caused him to be scourged for ten days 
suceesively, witli ten stripes a day, until at 


endowments.--“In proof of this it is related 
i»f him that when the great Khalit Hahoon 
A t. Ea SHERD came to Medina, to visit oHe 


length, being convinced of his inflexibility, tomb of the PeoPH.et, Mae^. having gone 
he redeased him: ond, some years after, the I .forth to meet him, tho Khalil addressed 
Khalif al Mais soon, haring invited him to'him, ** 0 MaEix ! I intreat, as a favour, 
Bagdad, tried to prevail on him to accept , that you will come every day to me and my 

the same office, which declining as before, two sons A^ieek and Maimook, and instruct 

he was thrown into prison, and there con - 1 us in traditional knowledge^;” to which the 


fined until he died, A. H. 160.—He wrote 
several treatises both of a civil and religious 
nature.—The principal of his speculative 
works are, I. the Masnad, meaning the 
support, prop, or pillar, in which are estab¬ 
lished all the essential points of Islamism, on 
tho authority of the IConAF nnd the tradi 


sage haughtily replied, “ 6 Khaeie I science 
is of a dignified nature, and instead ot 
going to any person, requires that all 
should come to it.*'—The story further says 
that the sovereign, with much humility, 
asked his pardon, acknowledged the truth 
of his remark, and sent both his sons to 


tions: IL the Filk-al-elra, or orbit of science, Maeik, who seated them among ms other 

« <a At A •% <1 * 1 1 _ _ _ _.A ^ « Vlji 1 T M 


a treatise on scholastic theology, in which 
he exposes the various errors and contradic¬ 
tions of the heterodox; and, HI. Moallim 


scholars without any distinction. — ^Vith 
regard to the traditions, his authority is 
generally quoted as decisive.—In fact, ho 


me of the heteroaox; ana, nx. g«iLuixiu^ *** - 

ortho teacher, a "ort of catechism, shelving I considered those ns altogether superseding 
thesuperiorexcellenceandefficaey of Faith. I the judgment of a MaiT ; and on hi'» death- 
His principal scholars were Imam Anoo bed severely condemned himself for tho 
Yoosae, and Imam Mohammed, of whom many decisions he had presumed to give on 
we shall presently have occasion to speak ' the mere suggestion of hia own reason.-- 
mOTC particularly.—The sect of Haxeeea , The Koran and the Bonn.\ excepted, the 
at first prevailed chiefly in Irak; but bis ‘ only study to which he applied himself, in 
doctrines afterwards spread into Assyria, . his latter clays, was the contemplation of 
Africa, and Transoxania ; and Ms authority ' the Deity ; and his mind was at length so 
with respect to jurispriKlcneo is at present much absorbed in the immensity of the 
gon-Tulh received throughout Turkey, Tot- divine attributes and perfections, as to lose 
tary, and Hindostan. .sight of all more insignicant Objects I-- 

The founder of tho second oithodox sect'Hence ho gi-adually withdrew himself from 
was Imam Adoo Abdoola Maeie Bin Ans, . the world, became mdiffereiit to its con- 
who was born at Medina, A, H. U, A. C. ! eerns, and after somo^ years of complete 
71G.—Living in the same place with, and ' retirement, died at Medina, A. H. 179, A. D. 
receiving his earliest impressions from Sihe'SOI.— His authority is at present ohiefiy 
Ibn Saad, the almost solo surviving Com- received in Barhary, and the other northern 
PANioN of Mohammed, an ear witness of states of Africa.—Of his works, the only one 

ypon record is the Matta, which contains a 
review of the most rcmarkahlo adjudioaiions 
of the Bfophet. — His principal scholars 
wxre Shviei (who afterwards himself gave' 
the name to a sect), Anoo Lais, and the 
learned Ibn Siiieeii. 

The founder of tho third orthodox: sect 
was Imam Mohammed Ibn Eduee3 at. 


his precepts, and a participator in his 
dangers and exploits, Malik acquired the 
utmost veneration for the traditions, to 
which be afterwards paid an implicit regard 
througb life. — He avus indeed considered 
as tlie most learned man of his timo in Ibat 
Speck'S of knowdedge, and exerted his ut¬ 
most endeavours to procure reverence and 


respect to tlioso posthumous precepts of the ' SKAi'Er, who was horn at Ashalon in 












A.H. 350 
stock with 


HiELiMtNAEY DtSCOUllSI^. 

A.C. 772.—He waa of i in force and those that weto cancellc' 


leI3-Lj 


MonAsiMBi), and is 
distinguished by tl\e appellation of Imam 
al Motlehi, or Koreish Motlebi, bocanse of 
his descent from the Prophet’s grandfather 


I His first work was (as before mentioned) the 
Osool, or fundamentals, containing all the 
principles of the Mussulman civil and canon 
law. —His next literary iwoduciions ■were 


Abi>.\i — He derived his patro- ; the Sonnan and the Mcsncd, both treatises 


nymio title, or surname, Shafei, from his 
great grandfather Shafei Ibx Sahib.—H is 
family were at first among the most inve-* 
terate of Mohammed's enemies, and his 
father, carrying the standard of the tribe 
of liASHiar, at the 
taken prisoner by 
released on ransom, and afterwards became 


on the traditional law, wdiich are held in 
high estimation among the orthodox.—His 
v'orks upon practical divinity are various; 
and those upon theology consist of fourteen 
volumes. — His tomb is still to be seen at 
battle of Beder, was j Cairo, where the famous Selah-ad-deen * 
the Mussulmans, but j afterwards (A.H. 687) founded a college for 
the preservation of bis works and the pro- 


ii convert to the faith.— Sitaeei is reported, | pagation of his doctrines.—The magnificent 


by the Mussulman writers, to be the most 
accurate of all the traditionists; and if their 


mosque and college at Herat in Khorasan 
were also founded for the same purpose, by 


accounts he well founded, nature had indeed I the Sultan Gheeas ah Deex, at the in- 
endowed him with extraordinary talents for j stance of the Shafeites, who at one time 
excelling in that species of literature,—It is 
said, that at seven, years of age ho had got 


were very numerous in the northern pro¬ 
vinces of Persia,—^The sect is at present 


the whole Koran by rote: at ten. ho had ^ chiefiy confined to Egypt and Arabia; and 


committed to memory the Matta of Malik ; 
and at fifteen he obtained from the college 
of Mecca the degree of a Mooexee, which 
gave him the privilege of passing decisions 
on the most difiicalt cases.—He passed the 
earlier part of his life at Gaza in Palestine 
(which has occasioned many to think he 
was born in that place), there completed 
his education, afterwards removed to Mecca, 
and came to Bagdad, A.H. 195, where he 
gave lectures on the’ traditions, and com¬ 
posed Ixis first work, entitled the Osool.— 
From Bagdad he went on a pilgrimage to 
Mecca, and thence afterwards passed into 
Egypt, where ho met with Malik.—It does 
not appear that ho ever returned from that 
country, but spent the remainder of his life 
there, dividing his time between the exer¬ 
cises of religion, the instruction of the igno¬ 
rant, and the composition of hia latter works. 
He died at Cairo, A.II. 204, A.C. 826. Al¬ 
though he was forty-seven years of age 
before he began to publish, and died at 
fifty-four, his works are more voluminous 
than those of any other Mussulman doctor. 
—He was a great enemy to the scholastic * 
divines, and most of hia productions (espe- 


liowever highly they may deem of his au¬ 
thority, it will appear in the course of the 
present work that his decisions in civil and 
criminal jurisprudence are seldom, quoted 
by the doctors of Persia or India hut with 
a view to he refuted or rejected.—He first 
studied jurisprudence under the learned 
Moosiim Bin" Kuaeib, head Mooftee of 
Mecca, and accomplished himself in the 
knowledge of traditions from Malik in 
Egypt. — His principal scholars were Hak- 
BAL and ZoiiAEi, the former of whom after¬ 
wards gave his name to a sect.— Shaeei is 
said to have been a person of acute discern¬ 
ment and agreeable conversation.—Hia reve¬ 
rence for God was such, that he never was 
heard to mention his name except in prayer. 
—His manners were mild and ingratiating, 
and he reprobated all unnecessary inorosc- 
ness or seventy in a teacher, it being it 
flaying of his, that “ whoever advised his 
brother tenderly, and in private, did him a 


* Yoosaf Bin Ayoob, entitled Selah-ad- 
deen (the guard of religion), a native of 
Curdistau, vvho rose to empire, and is well 
cially upon theology) were wrilten with a ' known in the history of the Crusades, by 

tlio name of Saladik. — He was a great 
admirer of Shafei, and a strict follower of 
his rigid discipline.—He is therefore repre¬ 
sented as an inveterate enemy to all specti- 
1 lations not connected with t)io Korah or tlio 
traditionH; and he is reported to have put 


view to expose their absurdities, and explode 
their doctrines.—He is said to have been the 
first who reduced the science of jutispru- 
dence into a regular system, and made a 
discriminatory collection of traditions. — 
Ahmed HAX^rBAL remarks that, “until the 


time of SHAEEi'iuen did not know hoAv to ; to death several who presumed to broach 
distinguish between the traditions that were | opinions which were not strictly orthodox. 














iwr 04 X'- ; \jut that public feproof could only 
'oporab; as n reproach/* 

Thf fovrnder of tho fourth orthodox sect 
is Imam Aboo AJ3BooijA.-AHAtEi) Ibk Han- 
BAX, surnamed Shaban al Maroozee.* He 
was born at Bag-dad A.H. 1G4 (A.€. 786), 
where ha received his educiitiou under 
Yezeeb Bin-HaB oo^f and Yetieeta Bin 
SBrin. — On ShaPEI coruing to Bagdad 
(AJL 195), Ibn Hanbal attended tho lec¬ 
tures delivered there by that doctor, and 
was instructed by him in the traditions. 
In process of time he acquired a high repu¬ 
tation from his profound knowledge of both 
the civil and spiritual law, and particularly 
for the extent of his erudition with respect 
to the precepts of the Puophet, of whioli it 
is said that he could repeat above a million. 
His fame began to spread just at the time 


PllELIMmABY DlBCOUilS¥i. 

faith.—For about a century after his 
the sect of Han da x were numerous and 
even powerful, and uniting to their zeal, a 
large proportion of fanaticism, became at 
length so turbulent and troublesome as to 
require the strong arm of goverument to 
keep them in order.— Like most other fana¬ 
tical sects, they dwindled away in process of 
time, and are now to be met -with only in a 
few parts of Arabia. Although orthodox in 
their other tenets, there wnrs ono point on 
which they differed from the rest of the 
Mussulmans; for they asserted that God 
had actually sot Mo ha n wed upon his 
throne, and constituted him his subsiituto 
in the government of the universe; an 
assertion which was regarded with horror, 
as an impious blasphemy, and which brought 
them into great disrepute.—This, however, 


when the disputes ran highest concerning ' did not happen until many years nfter Ibn 


the nature of tho Kouan, which some held 
to have existed from eternity, whilst others 
inaintained it to be created. Ui\fortunately 
for Ibn^ Hanbax, the Ivhalif MoTAsm was 
of the latter opinion, to which this doctor 
refusing to subscribe, he was imprisoned 
and severely scoiu'ged by tho Khalif’s order. 
For this hard usage, indeed, he afterwards 
received some satisfaction from Mootwak- 
Kxx, the son of MoiAsm, who, upon suc¬ 
ceeding to the Khalifat, issued u decree of 
general toleration, leaving every person at 
liberty to judge for himself upon this point. 
This tolerant Khalif set the persecuted 
doctor at liberty, receiving him at his 
court with the most honourable marks of 
distinction, and offering him a compen¬ 
satory present of 1,000 pieces of gold, 
which, however, he refused to accept.—> 
After having attained the rank of a Mook- 
tiddeef and Peishwo,i he retired from the 
world, and led a recluse lifo for several 
years. He died A.H. 241, A.C. 863, aged 
77.--He obtained so high a reputation for 
sanctity, that his funeral was attended by 
u train of 800,000 moa and G0,0Q0 women; 
and it is asserted as a kind of miracle, that 
on the day of his decease no fo\vor than 
20,000 Jews and Christians embraced the 


* Meaning probably Shepherd of the Ma- 
iiooziANS (a name by which, tho people of a 
particular region in Persia are distinguishod). 
f A particular rank among tho learned. 


Hanbal’s decease, and is in no degree attri¬ 
buted to hiim Tie published only two Avorks 
of note, one entitled the Mosaniiid, which is 
said to contain abovo 30,000 traditions, se¬ 
lected from 760,000 ; and another, a collec¬ 
tion of apothegms, or proverbs, containing 
many admirable precepts upon the govern¬ 
ment of the passions. — He had several 
eminent scholars, particularly Iiswa bl Bo- 
KUAKEE, and Moosxim Ibn Daood. Ilis 
authority is but seldom quoted by any of tho 
modern commentators on jurisp'^udenee. 

Froai the disciples and followers of these 
four great leaders have proceeded an im- 
menso number of commentaries at diOorcut 
times, some treating of the civil, some of 
the canon, law; some comprehending the 
applications both of tho Koran and the 
Bonn A, others confined solely to tlu- former, 
and others, again, treating purely of the 
truditions ; but all differing on a variety of 
points in their constructions, although coin¬ 
ciding in their general prinoixdes. 

TftK Mussulman courts of justice, when 
not actuated by any undue infiuence, in de¬ 
ciding upon causes consult, first the Koran, 
then the traditions preserved in those col*, 
lections, which are generally admitted to be 
authentic, and, next to those, tho opinions 
of Ihcir most approved civilians. Tho two 
former lay down the principles, and the 
commentators give tho application. With¬ 
out those last, indeed, tho presiding magts- 
tratos must bo often at a loss, or must de¬ 
pend solely on their own judgment; as it is 
[ impossible, in the inllaite variety of Immsu 


Literally an exemplar. 

J Tho title bestowed, in Persia, upon the I nffaivs, that the text of I ho Koran, or the 


leader of a sect. 


traditionary precepts of tho Prophet, shotild 
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_ jm io cTory particular case, or strictly I grounds and principles of Mohain^Cj 

snjfjtdl possible einergenoles. Hence the | jurisprudence, is so iiiadeq.uate to the use- 
necessity of Mooftees, whose particular office i fulness and curiosity of the subject: but, 
rj. X* -.T T— u j.- (li£[i<leut of his own abilities, and indiffe¬ 

rently supplied with the materials which 
might enable him to do it justice, he thinks 
it better (for the present at least) to waive 
entering upon n task in which to fail would 


it is to expound the law and apply it to 
cases- The uncertainty of this science, in 
its judicial operation, is unhappily prover¬ 
bial in all countries. In some, which enjoy 
the advantage of an established legislature. 


competent at all times to alter or amend, to ■ he less excusable than to be silent. Having 
make or to revoke laws, as the change of therefore endeavoured, as far as the narrow 


manners may require, or 
renees render necessary; 


incidental occur- > hounds of a prefatory essay would admit, to 
this uncertainty ^ explain, I. the foundations of the Mussul- 


arises pretty much from the unavoidable man law, II. the origin^ of those varieties 


mutability in the principles of decision. 
Of the Mussulman code, on the contrary, 
the principles arc fixed; and being inti¬ 
mately and inseparably blended with the 
religion of the people, must remain so, as 
long as they shall endure. Here, of course, 
the uncertainty is owing solely to the appli’ 


which at present appear in the exposition of 
it, and III. the use of commentaries to direct 
the practice,—it is fit that he proceed to 
give some account of the Hedaya, — an 
account, to which the preceding detail was 
a necessary introduction. 

Al Hedaya literally signifies the guide. 


Sophie al and theological subjects which bear 
this name. The present, intitled Heuaya 


cation of the principle, which will neces- 1 There are many Arabic works on ^philo- 
sarily Vary according to the different tenets 
or judgment of the expositors. In the Mus- 
suiman courts, therefore, the works of their i'tL ronoo, or the guide in particular points,’^ 
groat commentators are particularly neces- 1 was composed by Sheikh hnuHAif-An-nEEN' 
sary, both in order to give a surer stability ' Ai-ee, who was born at MaYghinan, a city 
to property, and also, that the magistrate 
may avail himself, in his decisions, of the 
collected wisdom of ages. 

The expositions of the Mussulman law . _ 
arc, in general, of three descriptions; the | produced several works upon jurisprudence, 
first termed Osool, treating of the funda- ' which are all considered as of un question- 


of Maveralne’r (the ancient Tranroxania), 
about A-H. 530 (A.C. 1152), and died A.H. 
591. As a lawyer, his reputation was be¬ 
yond that of all his contemporaries. He 


mental principles of the law in matters both 
spiritual and temporal, as derived from the 
Korax, —the second Sonnan, treating of the 
traditions, and of the rules and precepts of 
jurisprudence with z'espeet to points not 
touched upon in the KouAif,—and the third 


able authority.—According to the account 
which he himself gives us in his exordium, 
the Heuaya] is a Sharh or exposition of a 
work previously composed by him, in tith'd 
the Badayat al Moobtidda, an introduction 
to the study of the law, wTitten for the use 


Fatavee, consisting simply of a recital ofjof his scholars, in a style exceedingly close 
decisions upon cases. Tinder these, and a and obscure, and which (it would appear) 
variety of other appellation3j some thousands I required an illustrative comment to enable 
of volumes have appeared at dificrent times. * them to comprehend it.—Ot the Badayat a 


Their authority is of weight according to the 
supposed merit of the work, or the rank and 
character of the author. Each, however, 
has its peculiar clmracteristic, being (gene¬ 
rally speaking) confined to some one brancli 
uf jurisprudence, or receiving, in its conclu¬ 
sions, an unavoidable tinge from the parti¬ 
cular tenets under the influence of which it 
W'tts composed. 

To attempt a distinct analysis of the 
various interpretations contained in the 
comments of oven the orthodox writers, 
would require more time and labour than 
the translator has at present an opportunity 
of bestowing on it. He has indeed to lament 
that the short sketcli hero exhibited, of the 


Moobtidda, the translator has not been able 
to procure any copy. It is, indeed, most 
probably no longer extant, as the present 
more perspicuous paraphrase superseded tho 
necessity of the text, and rendered it use¬ 
less. 

The Hedaya is an extract from a nunr- 
ber of tho most approved works of tho early 
writers on jurispYiidcuce, digested into some¬ 
thing like the form of a regular treatise, 
although, in point of arrangement, it is 


* Foiioo literally means tho branches of a 
tree, and is here opposed to Osool, signifying 
the roots, ?.c, the fundamental principles. 
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desultory► It possesses the singular tribunal, which was established in the^mty 
advtiutage of combining, with the aiithori- of the Khalif, and to which all others wero 
ties, the different opinions and explications suhordinato. A particular dress was also 
of the principal commentors on all disputed 1 appointed for the doctors of the law, together 
points, together with tho reasons for pre- , with other insignia, calculated to add an 
ierring any one adjudication in particular; esterior dignity and importance to the 
by which means the principles of tho law | juridical profession. Though he differs, in 
are fully disclosed, and we have not only the i a variety of his decisions, from his great 


dictum, but also the most ample explanation 
of it. The author, being a Moojtahid, was 
himself qualified to pass decisions upon oases 
(whether real or supposed) which should 
operate as a precedent with others. He of 
consequence, in many instances, gives us 
merely his own opinion, without resorting 
to any other authority or precedent. In his 
comments he generally leans to the doctrine 
of Haneefa, or his principal disciples; and 
indeed his work may in a great measure be 
considered as an abstract of the Haneehte: 


master HiifimFA, yet he generally professed 
to he guided by his opinion, and brought his 
doctrines much into esteem in Ii-ak and 
Persia.—He not only acquired a high degree 
of fame by his legal knowledge, but also 
employed it most successfully in the advanoe*- 
ment of his temporal interest, amassing, in 
the space of a few years, a very considerable 
fortune.—He is reported to have been a per¬ 
son of great acuteness, ready wit, and prompt 
in expedients, of which a remarkable in¬ 
stance is recorded in the Negariatan, whore- 


opinions, modified by those of the more recent I by he obtained, in one night, fees to tho 
teachers, and adapted to the practice and . amount of 50,000 gold deenars.* He died at 
manners of other countries and of later ^ Bagdad, A.H. 182. 


times. 

The persons whose opinions are chiefly 
quoted by him, besides the four great 
Leadeus already mentioned, are Aboo 
Yoosaf, MoHAiTMEi), and Ziffek. 

Imast Anoo Yoosaf (also known by 
the appellation of YACOOB-Bi5r-I.EmAHEEM), 
was born at Bagdad, A.H. 113. He studied 
under Haneefa, and was appointed to the 
office of Eiizao of Bagdad by Hadee, the 
fourth of the Abbassian Khalifa, Ho was 
afterwards advanced, by the successor of 
Hadee, the famous IIakook ae Basheeb, 
to tho dignity of Kazee al Kozat,* or supreme 
civil magistrate, being the first who ever 
filled that important station. To him was in 
a great measure owing the introduction of 
regular forms into the administration of 
justice. Before his time the appellations of 
Kazee and Mooftee were little used, or indis¬ 
criminately bestowed upon all whose know¬ 
ledge or abilities enabled them to pronounce 
the law, or determine upon cases; all matters 
of dispute being decided among tho Arabs in 
a summary way, by appeal to tho chief of 
the tribe, or to the Imam of tho city or 
district. At his recommendation Courts of 
judicature were instituted for the sole pur¬ 
pose of hearing and determining causes, ho 
himself presiding in the principal or supreme 


Imak Aboo Abdoola Mohaisimed Bin 
Hoosatn al Sheibanee (commonly called 
Imam Mohammed) was born at Wasit, a 
city of Arabian Irak, A.H. 132. He studied 
under Haneefa, along with Aboo Yoosaf, 
and afterwards superintended an academy 
or college in Bagdad. He acquired much 
fame by his extensive and accurate know¬ 
ledge of the traditions ; and was deputed, by 
the Khalif Haroon at. Rasheed, to super¬ 
intend the administration of justice in the 
province of Khorasan. He was not more 
eager in his thirst after knowledge than 
liberal in the encouragement and support of 
it, liaving spent a large patrimonial fortune 
in the pursuit of science, and in rewards to 
its professors.—He spent throe years of hia 
youth under the tuition of Maltk ; and to 
tho tincture he received from that doctor it 
is perhaps owing that he not only frequently 
dissents from the opinions of his chief pre¬ 
ceptor Haneefa, but also, in some instances, 
from those of liis fellow pupil Aboo Yoosaf. 
—‘Bliafoi, in his Osool, mentions him with 
much respect.—He died at Hai, the capital 


^ Literally, “Judge of Judges,*' The 
office was somewhat onologous to that of a 
High Chancellor or Chief Justice, 


Sec Introduction to Richavdson'a I)io* 
t ionary, Yol, L p. xlviii. The value of the 
Heemir is so very indefinite (being esti¬ 
mated, in different countries, at various 
rates, from 7s. to 93. Gd,), that it is im¬ 
possible to state tixe sterling amount of tho 
sum here mentioned with prccisiou.—It is 
from £18,000 to £25,000, 
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(where his monument is still to upon it, in Turkey, Africa, Arabia, 


. Eo a^'en), A.Il. 179. 



I and India.—These four works aro frequently 


Anoo al IIazx Zxffke Bih ITazl was | cited, by the eompiler of the Hebaya, 
a contemporary and intimate companion ofi under tlic comprehensive term of Zahir al 
Ha>"EEFa, and. one of the most austere per- | Kawayet, or The letter of lloports;* and 
sons of that sect.—We have not been able I his book consists ohiotly of a compendious 
to collect any other particulars concerning ‘ 
the character of this doctor, farther than 
the remarkable retention of his memory, 
which particularly qualified him for excel- 


extraot from these. The Kawadir, or curio¬ 
sities, is a title bestowed upon a digest of 
four other compilations of traditions and law 
_ - I reports. These compilations are not sup- 

ling in traditional knowledge. He was ap- ^ posed to be possessed of the same authority 
pointed chief judge and govez’nor of liasra, ^ with the Zahir al Ilawayet, and are there- 
at^whieh place he died, A. H. ]r58. fore, by the commentators, distinguished 

The books principally cited in the Hcdaya, ' under tlie head of Ghair Zahir al Ra wayet.t 
ore the Mabsoot, the Jama Sagheer, the Jama I —The commentary of Jiadooree (which is 
liabeer, the Zeeadat, the .N'awadir, and the sometimes simply termed Kadooree) takes 
commentary of Kadooree. The Mabsoot or | its title from the patronymic appellation of 
Amplifiod Digest (which is also, by way of t the author, Aioied Bix Moua.mmkd Kaooo- 
pre-eminence, entitled the Asl, or root) was iiEi'). It is a commentary upon a previous 
composed by Aboo'l’ H.vsf Ali Bin" Mo- work of Aboo Yoosaf, entitled Adah al 
TiAHMED, who is entitled Fakhrahal-Islara, | Kazee, or duties of a magistrate, and is 
or the glory of the faitli, and surnamed considered as of high authority by the sect 
Bezdayee, from the place of liis birth, Bezda, I of IUneeea. — It was published aboizt 
a fort in Maveralne’r.—This great work was ' 
published about A. Ji. 4G0, and was entitled, 
by its author, a Mabsoot, or Amplified Digest, 


A. IL 420 ; the place of its pubiieation un¬ 
certain. 

A jruAiREB of other azithorities are quoted 


becau.se of its hoing written in rather a dif- iu the course of this work. Of several th 


fu.5ive style, the teim literally meaning spread 
out. It consists of eleven volumes, and com¬ 
prehends a complete course of theology and 
practical divinity, treated aimording to the 
principles of the Haneefite school, of whicli 
the autlior professed him.self a follower.— 
The Jama Kabeer, or great compilation, is a 
collection of traditions on the most approved 


translator has not been able to procure any 
authentic account^but, for the satisfaction 
of the reader, the following short abstract is 
given concerning those which appear most 
worthy of notice, 

Amokg the personal authorities cited, Ave 
find the names of the four first Khalils, and 
also several of the Sahaba, or original coiu- 


authorities (Avhence this work is also termed panions of llie Prophet. Of these last, tho 
Jama Saheeh, or the approved compilation), I most esteemed are Abdoola Ibx Abbas, 
composed by Y.eesoo Mobajcmed Bin Yesoo I and Abdoola Ibn Mabaood.—Abdoola Idn 
al Termazi, about A. H. 260 . It is related Abbas was the cousin-german of Alee, and 
that tho author, before publication, sent Ibis imineipal friend and confidant during 
copied of his w^ork to all tho xuhicipal pro- I the struggle between him and Moaviah for 
fesaors in Arabia and Persia, each of whom the Khalifat, He died A. H. Go,— Abdoola. 
expressed his approbation of it in the highest I Ibn IVIasaood, also known by the name Aboo 
terms. Many other works have bcoii written Abdtjlbihman Abbool-v. al Hazlee, joined 
on the same subject, and under the same title; I the Propliot almost at the commencement of 


hut this is considered as the most authen 
tic. The Jama Saghecr, or smaU compila¬ 
tion, is also a work upon tho saiae subject, 
on a more minute scale. ^J’he autlior uncer¬ 
tain,—Tho Zocadat, or, as it is more fully 
entitled, Zeeadat fi’l foroo al IIaneefa, 
meaning, Addenda concerning the branches 
of IlANEErA, is u copious treatise upon legal 
conolvjsionB, as taught by that doctor, said 
t4 be composed by Imam Moiiaaiaied, under 
tie inspection and with the approbation of 
Ills master. This tvoatise is highly esteemed; 
gfod many commentaries have been written 


his pretended mission ; led his discixdes, in 
their retreat to Ethiopia, upon tlie persecu¬ 
tion of tho KoiiErsii; and afterwards ic- 


* Zahir ia a term used to express tho 
external matter or text of a work (particu¬ 
larly of the Koran)» in opposition to Batin, 
by which is understood the internal mean¬ 
ing. 

f Ghair aignllies ^MifTcrent from,” ** other 
than." It is generally used in a privative 
sense. 
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at Medina. He died A. H. 44, | have been already niontiont'd, are thelL^ 
for Ms eminent lciioTvled8:e of the : lowing’: — 



dR[!<)KAW, and the precepts of the IVophot, 
Taj-al“ Shir ra, or the cl hide m of the law.- 
IIassaN, SLirnamed Bakhtarce, was an emi- 


Tbk Rawayet vSaheeh, or indubitable 
reports; a title bestowed upon two diffe¬ 
rent treatises on the Sonua; the first, by 


nent teacher of the law. He was a native j Anoo AnnooLA Moiiammk-d BiJf Ismael al 
of Khorasan, whence he takes his appella- j Joosi, on w^hich a number of comments have 
tion, Bakhter being.the name anciently be- been written at different times; and the 
stowed on that region, because of its relative | second, by Zak-ai>-ije; n al MAJfBiiKE. They 
situation, as it signifies tlie east,—whence ' are both considered as of good authority.— 


the ancients termed the same territory 
Bactriana. — iBJsr Ar. Ktiasae, snrnamed 
Aboo Bekr Ahmed, was an eminent adhe¬ 
rent to the sect of Haneeea; and wrote a 
treatise under the same title ns that of Aboo 
Yoosaf, already mentioned, and upon the 
same subject (the duties of a magistrate), 
in whicli all the doctrines of his leader are 
c.xemplified and 8upport(3d by argument.— 
Anoo Jafih Hindooanee takes his appella¬ 
tion from the place of his birth, Hindooan, 
a quarter or ward of the city of Balkh, the 
capital of Khorosan, He attained to s\ieli 
eminence in tho law, as to bo appointed to 
the dignity of supreme Mooftee throughout 
all the region of MayeralTie’r (Transoxania); 
and by his superior excellence acquired the 
title of Haneefa Sanoe, or Ha^^eefa the 
second.—He died at Bokhara, A. H. 362 ; 
and it is said that, on the day of his decease. 


The .Rawayet Mash’hoor (celebrated reports), 
Hadees Mash’hoor (celebrated traditions), 
Md Saheeh (true relations), and Moon- 
takkee (stdectioiis), are also approved w'orks 
by different uncertain authors on the same 
subject. The Amalec (miseeliaiiy)i3 a gene¬ 
ral commentary upon the law, attributed, by 
some, to Mohammed Bin Moslem al Zohari, 
who is said to have been the first compiler 
of traditions, and tho preceptor of Imam 
Malik Bin Anb, the head of the second 
orthodox sect, already mentioned.—Tho 
Fatavoe SHAFEr, Fatavee Kazee KhaN", 
Fatavee Timoor-tasiiek, and Fatavee Imam 
Si-RKUCKHSH, are all collections of the deci¬ 
sions passed by the persons whose names 
they bear, or upon their authority, and have 
been compiled with a view to serve as prece¬ 
dents in practice. Shafei has already bouii 
mentioned as tho head of the third orthodox 


a inuititude of Jewe and idolaters were con- • sect. Kazee ICbax was the dh;tingiiishing 


verted to the faith, hy beholding his piety 
and abstinence, and tlie fortitude with which 
he mot his dissolution.—Anoo Mohamm.ed 
al Kasim (commonly called Aboo Hareera) 
derives his appellation, Hareera, from the 
place of his residence, Herat, a city of Persia. 
—He was born at Basra (whence bo is also 
by some termed al Basreea), A. H. 446. He 
composed, at tho instance of Aboo Suerwah 
Kijalld, the Vizir of tho Seljucidian Sultan 
Matimood, a work entitled Makarnat (occa¬ 
sionally mentioned in this comtnentary), 
consisting of fifty discourses on various sub¬ 
jects of law and morals. He died A. 11. 515. 
—His authority has great weight in all legal 
discussions.—'The doctor mentioned under 
the title of Teliavee is Aboo Faka, Kazee of 
Taha, a town in Upper Egypt.— Abdoola 
Bih Mobarjck (comuionly vstyled Ibii al Mo- 
barick) was a person of eminent piety, who 
died at Heet, a city of Irak (Chaldea), where 
his tomb still continues to be visited by the 
devout, as the Mausoleum of a saint.— 
Tameem Bin Tikfa was one of the Sahaba, 
or companions of the Prophet, of whom 
many fabulous miracles are recorded. 

Amoxg tho books quoted, besides what 


appellation of Fakhr-ad-heen Hasan Bin 
Mansoor, a native of Arnoos (Albania), who 
for some years superintended the administra¬ 
tion of justice in Damascus, and afterwards 
at Isfahan. He died A. H. 592.—Of the 
other two nothing particular is recorded. 
They were probably magistrates in some 
V /i: of Persia. 

From a consideration of the nature of this 
work, and of the authorities principally 
quoted in it, proceed to notice certain, 
peculifiritics which will occur in tho perusal 
of it, and an explanation of which is requi¬ 
site to the elucidation of wliat might other¬ 
wise appear unintelligible or obscure. 

All laws must derive tho xiromineut fea¬ 
tures of their character from the peoaliar 
manners, customs, and language, of the 
people among w'hom they have originated,— 
In order, therefore, to enter fully into tho 
spirit of the text, it is requisite that wo keep 
in mind the state of society in Arabia at the 
time when Mohammed and his companions 
began to introduce something like a system 
of jurisprudence, among the followers and 
subjects of Islam. To enter into this par¬ 
ticularly would bo much beyond the tnuu;- 
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Qsign, and would occupy more room 
.’lliail'K rnere preface can admit of. It is suf- 
' Jiefout for our purpose to [remark, that the 
Arabians were divided into two classes or 
descriptions of men, the inhabitants of cities, 
and the Bidweens, or wanderers in the desert. 
The former pursued coinmeroe and hus¬ 
bandry ; whilst the latter (that is, the great 
body of the nation), followed the usual occu¬ 
pations of the pastoral life, occasionally made 
inroads upon their more -wealthy neighbours, 
attacked the caravan, and plundered the 
traveller*—In this general outline, time has 
produced but little alteration.-“-Subdued by 
the arms, or allured by the promises, of the 
PuoPHET, the tribes of the desert united 
their forces, and, issuing from their native 
wilds, over-run the neighbouring nations 
with an impetuosity of valour which nothing 
could resist, and with au uninterrupted uni¬ 
formity of success to which history opposes 
no parallel. This, however, was only au ex¬ 
traordinary convulsion, proceeding from the 
coincidence of accidental causes, placing 
them in a situation which subsequent events 
have evinced was by no means natural. As 
the first impressions of fanatic zeal abated, 
they recovered from their dream of universal 
conquest; and, after having altered the reli¬ 
gion of a large portion of mankind, over¬ 
turned the most powerful monarchies, and 
established various royal dynasties in the 
surrouudingeountries, succeeding revolutions 
gave back the Bidweens to their original 
independence and their original solitude. In 
the meanwhile, the exclusion of strangers or 
unbelievers from their principal cities in a 
great measure prevented the moro polished 
from mixing with the rest of mankind, from 
being contaminated with their vices, or im¬ 
proved by their example, Hence, except in 
the single article of religious belief, the Arabs 
perhaps differ little at this day from what 
they were two thousand years ago, and 
indeed present to us almost the same picture 
in point of genius, temper, and inauncrs, as 
in the time of the Jewish patriarchs. 

When Mohahmeb Assumed the prophetic 

* character, he found his countrymen, in genc- 

* ral, slaves to the most gross and Btiipid 
I idolatry. The paganism of the Sabitins had 
' over-run almost the whole nation.—From 
I Persia the eastern tribes had caught much of 
I the superstition of the Magians.—There were, 

( indeed, numbers of Jews and (Christians, 

I The former had several considerable es- 
I tablishmcnta; and muny whole tribes had 
f embraced tho Mosaic creed or the Gospel. 




But their conduct and principles littS 
served the titles they assvimed. The Jews 
paid more regard to the fabulous traditions 
of their Eabbius than to the severe and un- 
accomodating precepts of the Pentateuch; 
and the eastern churches were divided and 
convulsed by scholastic disputes, in which, 
instead of the mild and forbearing spirit of 
Christianity, nothing but mutual rancour, 
malice, and uncharitableness, prevailed ; 
whilst tho pure and simple worship mcul- 
oated by its divine Author had degenerated 
into mere outward show, expresrivo only of 
a debasing and idolatrous suporstifcion.— 
Among the pagan Arabs, the nice distinc¬ 
tions of property were impe.rfeotly under¬ 
stood, Each tribe was governed by its own 
lawj and disputed causes were either re¬ 
ferred to tho determination of the chief, or 
(more frequently) decided by an appeal to 
tho sword. Their only lasting memorials 
were the effusions of their poets, transmitted 
orally from age to age, which served to pre¬ 
serve ancient usages, or to keep alivo tho 
feuds of contending neighbours. Private 
revenge was not merely tolerated, but en¬ 
couraged, and tho justice and necessity of it 
inculcated. Hence every dissension was 
tho occasion either of single combat or of 
civil war; and tradition furnishes ns with 
accounts of above 1,500 battles fought before 
the introduction of the faith.—^The art of 
writing was little known, and the practice of 
it confined chieffy tothe Jews and Christians. 
These were distinguished by the common 
appellation of Kit a bees (scripturists), or 
Ahl al Kiiab (people of the book), because 
of each having received a written revelation 
from heaven.—-The aocomplisliment princi¬ 
pally esteemed among the Arabs was expert¬ 
ness at weapons and in horsemanship. The 
sciences mostly studied were, genealogy, 
astronomy, and rhetoric. The first of these 
was carefully employed in preserving the 
purity of their descent ; tho second was 
applied chiefly to astrological purposes ; and 
the tliird they exercised in the composition 
of love songs and elegies, or poetic fictions 
concerning the exploits cf their chiefs, tho 
relation of which cheered tho aged, and uni- 
mated the young. Their great viriues wore, 
hospitality, temperance, ond mtmificemco, 
which last was frequently carried to an un¬ 
warrantable and (perhaps) ostentatious ex¬ 
cess, to the prejudice of their children and 
kindred.—Their most odious vices wore a 
disposition to war and rapine, and an un¬ 
appeasable vindictiveness of spirit. Their 








V jgiS. 



bodies of bondtnon have in those ooniitries 
formed, from the earliest a^es, a principal 
commodity of traffic.—The Arabs, like most 
other barbavons nations, liad ever been in 
the practice of -retaining as slaves all the 
captives taken in war, whose lives were 
spared by avarioo or pvdicy. The children 


, 1' PRELIMINARY DISCOITRSE. 

u^nVfrom tto rest of mankind taught j domostio animals, _ The former genei 
consider every strange nation in a constituted their chief substance; and 
hostile light; and the term Hirhee expressed, 
at once, an alien and an enemy. 

This short and imperfect sketch will serve 
to familiarize or explain to ns a number of 
extraordinary passages in the following 
treatise. In fact, without some such refe¬ 
rence, several of the examples adduced in the ^ ^ 1 rj.. 

couTSO of it must appear unnatural or impro-' of those captives partook of the condition ot 
bable, and the arguments upon them Mvo-, their parents. The fanatic fury of tho 
lous or absurd. In too many instances they Saliaba (companions), under the prophetic 
certainly are so; the Mussulman lawyers ' banm^, in tho beginning ot their career, 

being as much addicted to verbose sophistry |^^paredneither age, sex, or condition; but, 

as any of their Christian brethren. But a S^ken the first ebullitions of zeal subsided, 
duoresardto local circumstanoes will teach their prisoners were reserved as a valuable 
us to consider, that numbers of the cases of plunder .-■Every new conquest poured 

hero cited in elucidation of partioular points | into Arabia afresh accession ot captives; and 
of law, although they may seem to a those formed, in time not on^ly a great pai-t 
European to he such as can seldom or never of tko wealth of individuals, but also a pirn- 
reallv happen, would yet appear, to a Mus- oipal proportion of the commimity. ilenco 
sulmai). to contain no more than a necessary the cons.derahle space which the laws con- 

provision with respect to cases of frequent or slaves oocnpy.-In numberless in- 

a vv _^i.1_nffiitfirK nnwrtvpr. Inft finsRft find, exaniules 


etaiicGs, however, the cases and examples 

__ cited with respect to them are not exclu- 

aud the dis- lively restrictive to slA-VES, but may be con- 


probable occurrence. Many of them, indeed, 
seem to he proposed merely as exercises for 

the exertion of mental acumen, and the dis- , , a i n i i 

play of subtle distinctions; and as such they i in tho light of so many legal para- 

are perhaps not without their, use. With ! fiigms equally applicable in their construe- 
respect to the argumentative part in particn- j articles of commerce or 

lar, although abounding in futile sophistry, , exchange 


still it possesses the advantage of leading to 
a full development of the principles. It 
moreover places subjects in every iiossibk 
light, familiarizes us to the modes of reason¬ 
ing in use among the Mussulman professors 
(a matter of some literary curiosity), and 
frequently involves material points of law, 
not to be found under the heads to which 
they properly relate. 


Tnv» far the translator deemed it requi¬ 
site to premise of tho work m general.—Be 
is now arrived at a less agreeable part ot his 
present duty, since indispensably productive 
of a degree of egotism,—it being necessary 
to add a few pages concerning the Persian 
version of the Heuao., and the Knglish 
translation nf that version. 

WuEN the attention of tho British govern¬ 
ment in Bexoal was first directed to tho 


The first singularity likely to strike tho . ^ 

European reader, on easting his eye over I necessity and rmportanoe of procuring some 


autlientio guide for aiding them in their 
superintendence over the native judicature 
(founded on the reasons we have already 
stated), they discovered, in the books recom¬ 
mended to forw^ard this end, a system copious 
, without precision, indecisive as a criterion 
I (because each author differed from or con- 
I tradicted another)* and too voluminous for 
I tho attainment of ordinary study.--From 
these a compendium might indeed have been 
— I abstracted; hut, being a mere couipilation, 
* See an instance of this in Vol L p. 3, it would have been considered rather as a 
article Zakat ; where an opinion of .Haneefa ' new code than as a revision of the old, and 
5 introduced with respect to a Ivazee’s deck- ^ would not, in the idea of those upon whom 


those laws, is the groat proportion of them 
which relates to slaves, the discussions eon- 
oerning whom occupy nearly a third of tho 
whole work.i‘ To account for this, it is pro¬ 
per to remark that, among the first votaries 
of Islam, whose ideas of luxury extended 
not beyond the plain simplicity of the pas¬ 
toral life, the articles of property were few, 
and confined, for tho most part, to slaves and 


ration of a debtor’s insolvency. 

t These have been omitted in consequence 
of the aboliticn of slavery— Ko- 


it was intended to operate, have borne tho 
I authority of an original work. Numbers of 
I Fattaw^ees were indeed at hand, and tho 










—^siAtipn of one composed in the Persian 
bj'’ tlio authority and under the 
of the Mogul Emperor ATrjixiNGi- 
2LBE (from him denominated Patta\>ee 
Allumgheeree), was actually undertaken. 
It was, however, soon discovered that this, 
cousiating: of a simple detail of oases and 
decisions, would do little or nothing towards 
deTelopiug the principles of the Mussulman 
laws, and of i-ortrse could afford but a very 
limited j)ortion of instraction ■with respect 
to them. Some learned Mohammedans, who 
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foreign employment, tho duties of 
nece&i.anly occupied the whole of hia aTteu- 
iion, the completion of it devolved entirely 
on his colleague, who, in consequence, took 
upon him tho sole ■managomont and reBi>oa- 
sibility. 

Wejsn the English translator came to 
examine lus text, aud compare it with the 
original Arabic, he found that, except a 
number of elucidatory interpolations, and 
much unavoidable amplifteation of style, it 
in general exhibited a faithful copy, deviat- 


w^ere consulted on this ocoauion, thought it, ling irom the sense in but a very few in- 
morcover, unfair that their British rulers I stances, in some of which tho difference 


should i*eeeiv0 their first impression of the 
M ussulman legislation from a bare recital of 
examples, such as composed tho Fattawee 
Allumgheeree. They therefore advised that, 
previous to any further step, a translation 
Bliould be executed of some work whiidi, by 
comprehending, in tho same the dictum 
and the principles, might serve at once as an 
exeiixpltir and an instructor; and for this 
purpose they recommended the HEl>A.yA, 
because of its being regarded (particularly 
throughout Hindostan) as of canonical autho¬ 
rity, and uniting, in an eminent degree, all 
the qualities required. But as the Arabic, 
in '^vhich this treatise was written, is known 
only among the learned, and the idiom of 
the Author is partionhirly close and obscure, 
they at the same time proposed that, under 
the inspection of some of their most intelli¬ 
gent doctors, a complete version should be 
formed, in the Persian language, which 
wmuld answer the double purpo.se of clearing 
up tlie ambiguities of the text, and (by I 
l 3 eiDg introduced into practice) of furnishing ' 
the native judges of the courts with a more | 
familiar guide, and a more instructive 
preceptor, th tn books WTitten in a lauguago I 
of Avhich few of thorn have opportunities of j 
attaining a competent knowledge.-“In con- ^ 
formity with this advice, four of the princi¬ 
pal and most learned Molovees (Mohamme¬ 
dan lawyers) were engaged to translate the 
whole from the Arabic into the Persian 
idiom,■—'The trandation of this version into 
English was at hrst committed to Mr. lAsrKS 
A^rmiitsoK^, a gentleman -whose eminent lite¬ 
rary q ualiffcations for aecompliBhing snob 
an undertaking could only be excelled by 
the solidity of his understanding, and the 
goodness of his heart. Before ho had made 
any considerable progress, the present trans¬ 
lator had the honour of being asaociated 
with liim in the W'Ork; and Mr. AxpEitsosr 
beim^ shortly after engaged In an important 


may perhaps be justly attiibuted to the in¬ 
accuracy of transcribers; * and in one par¬ 
ticular it is avowed and justified by tho 
Molovees, because of an alleged error of 
the author.f—Many of the interpolations 
are indeed superduous, aud they sometimes 
exceed, both in length and frequency, what 
could be wished. They, however, possess 
the advantage of completely exphiining the 
text, from which every reader may for tho 
most part with ease discriminate them, since 
they almost uniformly consist of illustrative 
expositions of passages, beginning -with, 
“that is," — “in other w'ords,’* — aud so 
forth; and where the composers of tho 
Persian \-ersion liave, in any considerable 
degree, deviated from their original, the 
English translator has remarked upon it, 
and has, in several such inetaneos, stihioincd 
a verbatim translation from t he Arabic, in 
order to point the difference with the greater 
precision. One deviation, indeed, in point 
of form rather than of substance, he has not 
thought it necessary to notice, as it ruovS 
regularly through all the wmrk, and he 
Ihoreforo con ceiveil that a single prefatory 
explanation of it would Buflice for the 
whole,—In tlio Objections and Erplii-is, 
which tto frequently occur, the Molovees 
hav'e observed an arraagonvent somewhat 
j varying from tho original, and which they 
probably adopted for tho sake of greater 
I perapionity. The Arabic text does not state 
the passages, thus rendered, wdtK the same 


* See, for instance, Vol. II. p. 2t3 ; whoro 
it is likely that the deviation pointed out in 
the note may bo o-wing merely to some in- 
aceavacy in the Persian copy, ns the error ia 
evident. [Omitted in this edition .-“En.] 
t Seo Vol. IV. p. 679; where tho Moloycea 
correct an error with respect to a Icgateo’s 
proportion in the undolined part of a house. 
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y6i distiiiotivo precision } but pro- 1 between the two standards of judicial 
serving, in those instances, that hrevity | niination. IE Iho Arabic is remarkably 
which is its peculiar characteristic, iutro- , close in its idiom, and, in treating of every 
duces the matter of them in a way certainly abstraoted subject, brief in its construction, 
calculated to glvo less intoiruption to the i to a degree which, iu any other language, 
general context;—the reasoner upon any i would be considered as involving the mattci 
disipiited point saying (still pursuing his j treated o t in the darkest and mostperple^i- 
argurnent), It may indeed be objected/ ! ing obscurity. This is evident in tho con- 
—“ lint to this w"C reply,” &c.—an additional' tinual ellipsis of terms, and a conse^iuont 
observation, brought forward solely with a repetition of relatives (many frequently 
view to the more complete illustration of the j oociUTing in the same period), which, are 
subject, and which the Molovees employed referable to their proper antecedents only by 
upon the Persian version have reduced to | 
the form of an abstiact Uttesiion and 
A 2 TSWE.Another unnoticed deviation is, 
that where the author speaks in his own 
person, ho is, iu the Persian version, gene¬ 
rally mentioned by the stylo of ‘^tho com¬ 
piler of the Heday.!/’— as thus, “The 
compiler of the Hedaya remarks,’’ The 
only remaining difference between the Arabic 
text and the PeTsian version of it, worthy 
of notice, is, that in the latter we have 
a particular delinitiou of terms, a point I the sense in a fuller and more e.xplioit 
in wbicli the original is totally defective, manner than the original author,—but with- 


certaiu rales of context peculiarly appro¬ 
priated to that language. Hence a literal 
translation from the Arabic would have loft 
the sense, in many places, as completely an- 
intelligible to the English reader as the 
original itself.—In following the Persian 
version, therefore (if we except the inter¬ 
polations already mentioned and accounted 
for), the trauvslator has done little move than 
what he must have done, at any rate, to 
render himself understood,—namely, given 


but which -is doubtless indispensably requi' 
site to persons not conversant in the Arabic 
tongueand they may, perhaps, be more¬ 
over considered as affording a, valuable 
addition to Oriental lexicographic know¬ 
ledge, as they give not only the meaning of 
the terra, but also its etymology, and parti¬ 
cular application in the language of the 
Daw. 

. To tile mode of execution the translator is 
perfectly awavo that one objection is likely 
to occur, which at lirst may appear of some 
weight. It may doubtless bo urged that, 
instead of having recourse to an interme- 
cliato version, the translation should have 
been made at once from the Arabic, by 
which means the work would have presented 
a more close and accurate picture of the 
originaL—Had the translator been, at liberty 
to pursue this plan, much labour would 
indeed have been saved him! Some reasons 
ar€), however, to be assigned, which, when 
duly considered, will, perhaps be found to 
give an indisputable preference to the mode 
that has been adopted. 1. As the ^Persian 
version was designed for the use and in¬ 
struction not merely of the English scholar, 
but also of the native magistrate, and wa.^ 
therefore likely to bo introduced into prac 


outiu any degree departing from or altering 
the tenor of the text. III. The persons 
employed in the composition of the Persian 
Yorsion were themselves possessed of dee^p 
legal knowledge, qualified, both by their 
academical rank and judicial stations, to 
pass decrees, and perhaps a>s well versed in 
tho Mussulman institutes as their author. 
Hence their interpolations proceed from an 
authority perfectly competent, and being (as 
ill many instancevs they certainly are) of 
essential utility, must be considered as a 
valuable addition to tho text. These inter¬ 
polations are, in fact, nothing more than 
explanatory remarks, inserted in the body 
of the work, instead of being subjoined iu 
tho form of notes.—Had the translator con¬ 
ceived hiraseli at liberty to use his own un¬ 
limited discretion in the manner of his jior- 
formanoe, ho could perhaps have adopted 
this mode, as being more agreeable to tho 
literary fashions of his own country, iu all 
except original compositions. But fhiii is a 
plan seldom adopted by Oriental writers ; 
and the translator had a x>a5‘ticuhir duty 
Xirescribed to him, which (except in somo 
very particular oases) ho considered himself 
bound implicitly to Mfil; for it was his 
business to give tho Persian version of the 


tice, it was indispensahiy ,re<iuisit 0 that the I Ueoa YA an English dress both iu ordtjr 
English translation should be taken from it and in substance, sineo otlu vwiso it would 
rather than from the Arabic, in order to have been impossible; to preserve the exact 
preserve an exact and literal uniformity * uniformity necessary to authenticate the 

iii 
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-^Bigisidli te.xt in oases of future reference or 1 wliioli e«iuarLy W'iil expresses tke 


Sl 


HAvmu hazarded thus much iu justifica¬ 
tion of the general 7 )lan, it will be proper to 
point out such particulars in the translation 
as it is essential to explain, for the informa¬ 
tion of the European reader. 

Tt !£} Tvell kiioivn that in every language 
there are certain peculiarities of idiom 
which do not admit of a very intelligible 
literal translation into any other.—In every 
science also (and more, perhaps, in legal 
disaaiHitions than in any other) there arc i 


the originjii term.—Wherever this ooctirs, a 
lieferenco is (for tho sake of uniformity) 
made, in the Index, to that term wliioh tho 
translator intends should be considered as 
the technical one. 

WiTU rospect to any remaining peculiari¬ 
ties, tedinioal or idioraatical, not noticed in 
this place, as they are all fully defined in 
one part or other of the work, an explana¬ 
tion of thorn is easily obtained by consulting 
the Index. 

It were to bo wished that, in a perform* 


certain peeuliailties of phraseology eoneov- aiice designed for tho use and information of 
dant with the ideas, moral, religious, or European readers, correBpondont English 
political, of those who use them, ancl also ; expressions could have been found for all 


certain allusions, connected ^vith those ideas, 
or referring to them* which require some 
illustration in order to their being fully 
understood by persons not familiarized to 
the same habits of thinking, or to similar 
modes of expression. 

The first of these which strikes tho reader 
(and which occurs very frequently) is “ a 
fadmirable constraction'' (of tho law, or the 
case), as opposed to “analogy.'^ The origi¬ 
nal term istihsan, w^hicli tho translator has 
rendered a favourable construction,” lito- 


tlie various’technical terms contained m it. 
It must doubtless bo irksome to meet fro* 
quently with words which a reader un« 
learned in the Arabic language finds it 
•diflieult to pronounce, and for the meaning 
of which ho is under a necessity of referring 
to the Index, and back from that to tho 
body of the work. This, however, is a 
difficulty which could not in all cases be 
remedied. "Wliero tlie customs of dificrent 
countries are at all analogous, the language 
of each will of course contain synonymous 


rally means benevolence; and the expressioii i tennsfor expressing tho same ideas. AVhere, 
referred to, as it stands in the original, | on the contva.ry, customs, laws, or modes of 


signifies “onthe ground of denevolence,” 
—that is, by a mode of arguing, in its con¬ 
clusion more favourable, either to the indi¬ 
vidual or the community at large, than 
could bo adduced by reasoning according to 
Iho stricter principles of analogy and legal 
casuistf}'. It is observabie, in the course of 
the work, that this species of reasoning is 
frequently adoptc)d by Uaneepa, or his 
disciples, in opposition to tho rigid tenets 
of the Bhafeite school. And this difference 
prooeods from tho more liberal complexion 
of that doctor’s pi;actical divinity, which 
distinguishes him from the heads of the 
other orthodox sects, as has been already 
stated. 

In a work of this nature, an exact uni¬ 


thinking, prevail in ono country totally 
difTerent from any thing to be found in tlio 
other, no modes of expression tliat could be 
adopted in the language of either would 
suffice to express, with precision, the mean¬ 
ing of technical or local terms used in tho 
other. This science, raorcover, has in every 
counti y its peculiar phrases, which will not 
bear any very intelligible translation, whenco 
the necessity of adopting and retaining them 
in their original form,—an observation tho 
truth of which may be perceived by casting 
an eye over any one page in any one of our 
own law-books. The translator, therefore, 
has found himself under an unavoidoblc 
necessity of occattionally retaiBiug the ori¬ 
ginal teniis, 'without attempting any tiuns- 


formity in the translation of technical terms lation of them,—taking care, at tho same 
and plirases is not only advisable, but, in I time, to refer, in the Index, to the defint- 
gom ral, indispensably requisite. It has, tion of them, wliioh is invariably to bo 
however, sometimes unavoidably happened found in some part of the workmaking it, 
that a tern is ilificrently rendered in clii- 1 however, a general rule to oxxmess iu English 
ferent places,*—not indeed with respect to, every term capable of a technical or intclli- 
tho sense, but with regard to the English I giblo translation.—-It is proper to remark 
term used to express it in. Thus Mazoon j that, in tho orthography of those Arabio 
(for instance), w'Mch is commonly rendered j terms, there sometimes occui’s a slight vaiia- 
'Micetiscd slave,” is also, in some places, i tion, which in a work of such extent it was 
translated “ pwileged slaye/^ a phrase | not easy always to avoid. Thus, instead of 
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name), ‘wc ha-ve, ia one place, 

; and, in five or six instances, Deeyat 
is used for Doyit (th.e fine of blood). Wher¬ 
ever this variation occurs, it is rectified by a 
reference in tlie lif nEXbut there are not 
above three or four instances in wliioh this 
is necessary. It is also to be observed that, 
in the use of the Arabic personal nouns, 
attention must be paid to the termination, 
which in a always denotes the feminine 
gender* Thus Ilirbee means an alien, Ilir- 
bee a an alien •woman; Zimmee an infidel 
siibjeot of the Mussulman government, and 
Zinimeea a female infidel subject; and so of 
the rest, except Musslima (a female Moham¬ 
medan), which is derived from Moslini (a 
coiificler, or a person in a state of salvation), 
a term, generally (jualiiled by the characte¬ 
ristic termination in an,—whence Moslinian, 
or (according to the vulgar orthography) 
Mussulman. 

As n G-lossauy, if confined within any 
tolerable limits, would very imperfectly 
express the meaning of the various law- 
terms and phrases, or, if giving the defini¬ 
tion of them, would contain merely a repeti¬ 
tion of what is already set forth in the body 
of the work, the translator has in this 
instance ha;5arded a new mode, by intro¬ 
ducing all those terms in a supplementary 
Index, with a reference to their place in the 
text. He has also, for the satisfaction of 
the Orientalist, and in order to remedy the 
defects of the European alpliabot (which, at 
best, expresses Arabic w'ords but very im¬ 
perfectly), inserted, in that Index, each 
term or proper name in its original cha:- 
racter. 

To promote, as much as possible, tlio 
beneficial ends intended by this work, the 
translator has in various places added such 
notes as appeared necessary to clear away 
ambiguities and obscurities in the text; and 
ho has also annexed a marginal abstract, 
which gives the substance of the law% unen¬ 
cumbered by the long details of reasoning 
which generally accompany it. — To the 
whole is aflixed a coxnous In^pe.v, designed 
to be useful in three respocts, by referring, 
1. to lognl cx:iitcla«toci, 11. to tlio gcoaoml 
iiEArs or SOBJECTS, and, III. to rules which 
occur (as it were) incidentally, involved in 
the reasonings upon other matter.—As each 
Yolimie has also prefixed to it a table of 
contents, the references arc so mueli broken 
and divided, that the reader can never be at 
a loss to satisfy himself upon any particular 
point which duty or curiosity may prompt 



him to investigate.—It may bo proper 
remark that the marginal abstract, the notes 
at bottom, and the Index,form no part of 
the original work, •which has only a general 
tabic of contents. 

Ijt one particular, and in one alone, has 
the translator conceived himself at liberty 
to desert his text; namely, by a total omis¬ 
sion of particular 'passages, for reasons 
which are assigned in their proper place. 
These reasons generally arc, either that tho 
passage relates solely to certain rules of 
Arabic grammar, which therefore do not 
admit of an iiitelligiblo translation into 
another language, or contains merely inge¬ 
nious sophisms, so exceedingly futile as to 
be of no use. -Of this last reason abundance 
of examples are still retained! — It will, 
however, in most of tliese be found that, 
amidst the frivolity of tho argument, some 
useful illustration is involved; nor is tho 
translator conscious of having omitted any 
thing, tho retaining of which could, either 
directly or incidentally, have be m attended 
witli advantage. 

AxoTiiYii and more oonsidcrable omission 
it is proper he should account for. 

As the Hkdaya includes a complete system 
of Mussulman jurispTtiderice, it commences 
with the Abadat or spiritual law, including 
the five great religious duties of purification, 
prayer, alms, fasting, .and pilgrimage.—Of 
these the book ot At,ms (Zakat) only is 
retained by tho trauslatoi', as the others aro 
neither very curious in their nature, nor 
could afford any manner of assistance in 
decisions concerning matters of property ; 
and would have burthened tho work with an 
additional and totally useless volume.- This 
omission has not occasioned any alteration 
in tlic conSGCUtivo arrangement of tho books; 
but it has necessarily induced a difference in 
the distribution, among tho four volumes, of 
those which aro retained.—In the original 
the subjects aro distributed as follows:— 

VoL. I. Purification ; Prayer; Alms; 
Fasting; Pilgrimage. 

Voi.. II. MAirUgiJ; Fosterage ; Pivorco; 
Manumissiutt; Vows; I’uniiihmcuts; Lar¬ 
ceny; Tho lustitutes; Foundlings; Troves; 
Fugitive Slaves; Missing Persons; Partner¬ 
ship ; Appropriations. 

Ton. in. Me; Ship Sale; Bail; Trans- 
ier of Debts; Duties of tho ILu.ee; Evi¬ 
dence ; Eetractation of Evidence; Agency; 

The Index ol this edition isno'w.—Ei>. 
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fe&S// AcknowledgmeDta ; Com positions *, 

'5!M'^Ktribat;-Deposits; Loans; Gifts Hire; 

Mokatiba; Wilia j Compulsion ; Inhibition; 

Licensed Slaves; Usui^jation. 



times in tho twenty-four hours. I. be^ 
day-break and sim-rise; II. immediately 
after noon; HI. immediately before sun¬ 
set ; IT. in the evening, before dark; and, 


Yon. lY. Sbafla; Partition; Compacts of[Y. before the first watch of the night. At 


Cultivation; Compacts of Gardening; Zab- 
bah; Sacrifices; Abominations; Cultivation! 
of \Yaste Lands; Proldbitcd Liquors ; Hunt- 1 
ing; Pawns; Ofiences against the Person ; ' 
Fines; Levying of Pines; ills; Herma- 
pbrodite.s. 

If the reader is not already tired with 


thei^e hours, therefore, the Mawzins or criers 
warn the people, from the minurets of the 
mosques, to prepare for prayer, and all 
devout persons forthwith either repair to 
the mosque, or proceed to perforin their dc- 
votionahle exercises in some other conve¬ 
nient spot, after the previous lustration,- 


this introductory detail, the translator would ' The first chapter of this book treats of tho 
request his indulgence while he adds a short I proper hours for prayer, whether prescribed 


aecoant, apparently necessary, of the books ' 
which have been omitted, as well as a few 
remarks on the others in their order as they 
occur, 

PuiiiFicA.TiON’ is considered as essential to 
devotion, and the key of prayer, which with' 
out it is of no efiect —It is of two descrip¬ 
tions, the Ghossl, or complete ablution of 
the whole body, and the Wazoo, or washing 
of the hands and feet, after a manner parti¬ 
cularly prescribed. The first chapter treats 
of the occasions for purification, the acci¬ 
dents by which it may be broken or inter¬ 
rupted, and tho manner in 'svhich it is to he 
performed. The second relates to the waters 
fit for ablution.—The third treats of the 


or voluntary, prohibiting, at tho same time, 
the repetition of any during the rising or 
setting of the sun, or at-the hour of his 
passing the meridian,—The second chapter 
concerns the duty of tlie public criers, and 
the manner in which they are to summon 
people to worship,—The third relates to the 
conditions of prayer,—that is, those points 
which are regarded as essentially requisite 
to its efficacy;—which are as follows. I. 
that the person be free from every species of 
defilement: 11, that all sumptuous apparel 
he previously laid aside, at tho same time 
that the body he so far covered as to avoid 
any oftence to decency,—unless, however, 
the person he destitute of clothing, in which 


teyummira, or substitution, in cases of , case this is dispensed with: III. that tho 
drought, of dust or fine sand for water; a; attention accompany the act, and be not 
regulation well calculated for the thirsty | suffered to wander to any other object, inso- 
deserts of Arabia!* In directi ag this, Mo- much that if tho person, whilst praying, cast 
HAMMED followed the example of the Jews, | his eyes upon a hook so as to recollect the 
who were accustomed to perform their lus- j contents, his prayer is of no efiect: IY. that 
tration after this method, in cases of neces- tho prayer bo performed with tho face to- 
sity. — Tho fourth chapter relates to the ' wards tho Kabla, or temple of Mecca, the 
anointing of hoots, or other leathern apparel relative situation of which is for that reason 


or utensils, in which certain rules are laid 
down for the observance of cleanliness.— 
The fifth regards women, the rules to be 
observed by them iu their menstruations, 
and tho modes of purification requisite after 
those, or childbed labour, to qualify thein 
for acts of devotion.—The sixth treats of tho 
purifications enjoined after porforming any 
of tho natural evacuations. 

PttATEii is declared to be tho corner-stone 
of REtroroH, and the pillar of Faith. It 


pointed out in all their mosques by the pjosi- 
tion of tho Niche for the Imam, which is 
termed the Mehrab. Where, however, the 
relative situatiou of the ICabla is uncertain 
or unknown, the person who prays is only 
required to observe this ceremony to tho 
best of his knowledge or recollection.—The 
fourth chapter relates to tho nature and 
description of the prayers, prescribing tho 
forms proper to use on each particxilar occa¬ 
sion, and the portions of tho Xoeaj^ which 


is not, by tho Mussulman doctors, considered , it is proper to read each day.—Tho passage 
as a thing of mere form, but requirOvS that j most worthy of notice iu this chapter is, that 
the heart and understanding should accom- ^ men aro allowed to repeat the prayers, or to 


pany it, without which it is pronounced to 

bo of no avail..The prescribed prayers are 

directed to be performed at five difieront 


This practice is alluded to in Yol. L 


read the allotted portions of the KokaN, iu 
every other language as well as the Arabic; 
“for" (as Ilanceia well argues) “thedilfe- 
renco of language makes no alteration in the 
sense; and it is not possible that tho heart 








• MIMfSr* 



DISCOIIRSR. 


in what the understanding does 
s^got ^^Mnprehoiid,”—The fifth chapter con- 
ta^^ns the qtialifications necessary to the office 
of a pi*’iest, and the particular duties attached 
to that st'-ition.—The persons held incapable 
of exercisiuig this function are slayes, repro¬ 
bates, the bliir'd, the Bidweeus (people of the 
desert), and bastar-ds. These last are deemed 
unfit, because of the haseness of their birth 
giving room for discontent to some who 
might suppose themselves disxhonoured by 
attending them in public.—This ftt'ad like¬ 
wise comprehends all the directions for pub¬ 
lic worship, iu which certain precautions are [ 
laid down against the women mixing with 
the men, each sex having a particular station [ 
allotted, for the sake of decency, and also to 
avoid any excitement to passion.—The sixth, 
seven til, eighth, ninth, tenth, eloventh, and 
twelfth, chapters contain merely matters of 
form, precaution, and so forth-—The thir¬ 
teenth chapter prescribes the prayer proper 
t^p the sick, and tbo various forms of lustra¬ 
tion, &c., which may bo dispensed with on 
account of their indisposition. — The four¬ 
teenth chapter relates to the prostrations: 
the fifteenth contains the rules to bo ob¬ 
served by those who travel: the sixteenth 
the prayers proper to Friday [the Mussul- 
man sabbath]: the’ seventeenth and eigh¬ 
teenth those for particular fasts and festi¬ 
vals ; the nineteenth those for rain.--The 
twentieth chapter prescribes the manner of 
performing prayer when surrounded by an 
enemy,-‘in which case the Imam is directed 
to divide his troops into two bodies, one to 
oppose the foe whilst the other prays, and 
thus to relieve ouch other successively.—The 
twenty-first chapter contains the prayers for 
the j)i5A.n, with the various forms of ablu¬ 
tion, enslivoxiding, and interment. — The 
twenty-second relates to the same, with 
respect to those who are slain in battle.— 
The twenty-third regards the prayers pro¬ 
per for pilgrims who visit the inside of the 
temple of Mecca. 

^.\s'^^i^a•is an essential part of piety, and 
termed, by the ortJiodox, the gate of reli¬ 
gion. It is of two kinds, voluntary and 
Hiciimbcnt; aad is distinguished, by the 
Mussulman divines, into three degrees; I. 
the r(fraining from every kind of nourish¬ 
ment or carnal indulgence: II. the restrain¬ 
ing of the various members from any thing 
•which might excite sinful or corrupt desires; 
III, the abstracting the mind wholly from 
worldly cares, and fixing it exclusively upon 
Oon,—which, as it is the most difficult of 



observance, is also accounted the most ik 
torious.—The great prescribed fast is that 
enjoined from the first new moon, in the 
month of Ramzan, until the appearance of 
next, — during which it is required, from 
day “break until after sun-set of each day, 
to abstain from every sort of nourishment, 
insomuch that the fast is broken by suffering 
any thing whatever to enter any part of the 
body. From this observance none ai*e ex¬ 
cused except the sick, aged, or children; 
and the first of these, if they recover, are 
required to make up for what they have 
Jost, by fasting an equal number of days 
after’ their health is perfectly restored.*— 
Any breacdi of this duty must moreover bo 
expiated by a ilouation of alms to the poor, 
—The Nisi, or voluintary fasts, are those not 
enjoined by the La>v, but which a man 
imposes on himself on some p-iarticular occa¬ 
sions, such as iu expiation of a broken vow, 
that species oi abuse to a wife termed Ziibar, 
I the breach of the fast during the moon of 
I llninzan, or any other irregularity.— T'he 
first chapter of this book contains regula¬ 
tions with respect to^the commencomeiit and 
observance of the fast of Ramzan.—The 
second relates to the occasions of expiatory 
fasts,—The third treats of the Ittikaf, or 
continual residence in the mosque during the 
time of a fast, 

Tjie PiLGiiiMAGE to Mccca is considered 
as such an essential point of religious duty, 
that no person is accounted a good Mussul * 
man who, possessing the ability, neglects 
the performance of it, at least once in his 
lifetime.—The antiquity of the Kaba, or 
holy temple of Mecca, extends far beyond 
the records of history, it having been used 
by the Arabs as a place of idolatrous wor¬ 
ship for centuries before Mohammed^s 
pretended mission,—He, w'ho in an eminent 
degree possessed the capacity of converting 
the superstitions of others to his own ends, 
finding it necessary to give his religion some 
stationary habitation, at first fixed upon the 
site of the temple of Solomon at Jerusalem; 
and he, for a time, made that hia Kabla, or 
point towards which he directed Ids prayers. 
Motives of prudence or policy, however, in 
a few months dictated the necessity or 
convenience of prefering a place held in 
habitual rcver<jjice among his own country¬ 
men; and reasons were easily found or 
invented to justify the change.—The tradi¬ 
tions of the Arabs represent the Kaba as a 
place of worship almost coevfll. with the 
w'orld. Some accounts mention that it was 
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5 by Adam, Boon after his expulsion 1 matians, A. H. 27S (who at tlie time _ 

aradise,—Ofclier aeeoiints say, that the temple of its golden spout, and other 



Ihcr mlier of mankind, being by his fall 
depnv«<i of the light of the Divine presence, 
knew nut which way to direct his prayers, 
until an. exact representation o.f the para¬ 
disiacal tabernacle was, by the favour of the 
AiAriOiiTY, exhibited, encompassed by a 
glory, on the spot where tlio temple now 
stands, directly under the statio.n of the 
original Xaba in and which spot 


precious ornamorits), but was restored 'in 
twenty-two years after.—Another r cdic is 
tlie Iligr Ibraheeinc, or atono of .A^oraham, 
which, it is said, was used as Ov scalfold by 
the patriarch when constmctiuig the t;eniple 
ill company with his sron IshmaeL—The 
third object of note the fountain or well 
Ziuizim, situated, to the east of the Kaba, 
and the wait.ers of which are reported to 


Adam from that period made his Kaba.—Ilis j possess tJuc same virtues as are attributed to 
son Seth, after his death, erected upon the | all uousccrated wells in every country. It 
idace a building of stone and clay (or, said that the water gushed out miracn. 

some say, of sim-hurnt bricks), the sarme in • lously on this spot as Hagar was wandering 


shape as the celestial one. being de¬ 

stroyed by the deluge, wa5^ afterwerds, at 
the Divine command, T^dbuilt by AfiiiAiiAsi 


tlirough the desert with h.er son, oppressed 
with thirst.—Of the present state of the 
Kaba, which still bears its ancient name, 


and his son lsriMA«ic,the great progenitor of Oolla (the .IIods.e of God), or Masjidal- 


the Arabians.. The Koreisli (most probably 
by dint ol superior power) obtained posses¬ 
sion of it, and kept it in repair for several 
generations.—At length, in the infancy of 
Moitasimed, the old temple having fallen, 
or being pulled down, a new one was erected 
on the same foundation^ and after the same 
model.—Agaiu< in the twenty-fourth year of 
tho Higera, having sustained some damage 
from the zeal of the Mussulman reformers, 
in clearing it of idols, it was once more 
pulled down and rebuilt by Aboo Yoosap 
I BN aTj -Htjaj, then >Shareof of Mecca, as it 
now stands.—Tho tabais certainly a place 
of very great antiquity. It was, most 
probably, from its first foundation, the 
temple of an idol, lloth Arabians and 
Egyptians regarded it with profound vene- 
tition, and every sect filled it with the 
images of their fantastic worship.—Amongst 
its pretentions to antiquity, and its iictitioua 
excellencies, we must not pass over in 
silence the famous Hijraswad, or black 
stono, a small block of marble or granite, 
which IB reported to have fallen to the earth 
with Adam when he was hurled from para, 
disc. It is at present fixed in a case of 
silver, in tho south-east corner of the 
temxile, and ig exceedingly respected, and 
piously kissed by all devout pilgrims. This 
sacred stone was canied away by the Car- 


* From this fable, porbap^, originated the 
idea, entertained by some, of the station of 


hiram (the [nviolable Temple), wg can 
only obtain a knowledge through tho 
niodiuin of tho Turks, or other Mohamme¬ 
dans, as no infidel is ever admitted within 
the precincts of the holy territory. In its 
original construction it is said to have been 
a perfect cube, the simplest of all figures, 
and therefore the best oalculated to typify 
the unity of God.—Idn al Htjaj, in re¬ 
building it, caused a small alteration from 
the original figure, the temple, as it noAv 
stands, being twenty-four cubits long, 
1 w» uty-Uii’Go broad, and twenty-seven high. 
Still, hoAvever, it does not in any other 
1 ‘espect deviate from tho simplicity of its 
primitive form, it being entirely destitute of 
pilasters, cornice, or any ornament, except 
a veil or outer cover of black damask or 
velvet, a golden (or more probably gilt) 
band which encompasses it near tho top, 
and a gold spout projecting from tho roof 
to convoy off tlio rain water.—The veil 
was formerly of Egyptian linen, and in 
the “days of tcnoiiakob * was supplied 
by different chiefs of tho Sabeans, or 
other idolatrous tribes. The piety of tlio 
Khalifs substituted a more costly stuff, 
which, since the accession of tho 0thma¬ 
rtian dynasty, has been annually renewed 
'by the Turkish emperors. Several inferior 
buildings have been erected round it, 
particularly four open pavilions, which 
serve as oratories to the four orthodox sects 
of ilANEEFA, Malik, Bhai-'li, and Hanbal. 
—Tho whole stands in tho midst of a 


the heavenly Jiun HALLM, which many of I spacious area, enclosed by a magnificent 
the primitive Christians supposed to bo portico, having twelve gates and a range of 
placed directly hi the zenith of tlio capital^ twelve steps all xonnd, from tho level of the 
of Judea. portico into the area.—The ei)itbet haratn 
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\ is not confiiied to this Ksacred 

^ '#pot,' 'tnt extends for many miles roimd 
""iS’KcCA, small towers being placed at proper 
distances in eveiy direction, to mark the 
precincts of tho holy territory, within which 
it is not lawful to hunt, shoot, attack an 
enemy, or, in short, to commit any act of 
violence, except in self-defence, or for tho 
destruction of noxious ci’catures, such as ser¬ 
pents, or animals of prey. In 1 1)0 neighbour¬ 
hood of the city are two hills, Salfa and 
Marwa, the valley of Minna, and a sort of 
chapel namsd Moo^jdalifa, on tho way thence 
to Mo^int Arafat, wliieh lies at a somewhat 
greater distanco. —The Arabian writers say 
that tho city of Mecca, in the centi'o of 
which the Kaba stands, is nearly as ancient; 
and indeed if we consider how long this has | 


stay in the holy territory, that the d\ _ 
bear the title of Mohrlm. Whilst engaged 
in this pious work, a 3Xoliriin is required to 
keep the strictest guard upon all his actions, 
and to refrain from contention, anger, and 
every indulgence of his carnal appetites. 
He is also inhibited from hunting or fowling 
even beyond the prescribed limits, not being 
allowed to destroy any thing for subsistence 
except hsh. He is moreover under a variety 
of other inliibitions, which may be traced in 
the course of this work. For many centimes 
the greatest potentates wore proud to submit 
themselves to tlieso restrictions, and to sink, 
for a time, to a level with their fellow- 
ci'eatures.—It may not, however, be im¬ 
proper to observe, that for some time past, 

^ and particularly within tho present century, 
been a spot for tho resort of superstition or ; tho Kaba has sustained a failing off both in 
devotion, it ia probably one of the oldest 
cities in the world.—Buch is the spot to 


the rank and number of its votaries. 
Whether this defection arises from tho 


which, in the month i^ee-al-Hidjee * of | advancement of knowledge, or (as is most 


every year, multitudes of Mussulmans re¬ 
pair, to prostate themselves before tho 
House oe God/' and to perform the 
variouB ceremonies ])rescribed by their liXw, 
or sanctioned by antiquity, in most of which 


probable) from tlio rapid decay which the 
great Mussulman empires have experienced 
within that period, it certainly denotes a 
revolution in the minds or habits of fcho 
Mohammedans, which ia perhaps only 


they vary little or nothing from their Pagan f prelude to tho extinction of Islaraism.—Tim 
anoestors. We shall not dwell upon the'best chapter of tho book of Pilguttaage 
particulars of these ceremonies. SufTice itifi’oats of those upon whom it is indiapen- 


lo say, that they are in general higlily 
absurd, and not defensible, even by tho 


sably inoumbent that they once in their 
lives visit tho Kaba; namely, upon every 


Mussulman doctors themselves, except on ' Mussulman who is sane, adnlr, free, iu pee- 
tliG ground of ordinance or custom. One feet health, and possessed of the means for 
particular it h nevertheless proper to re- • performing a journey, such as a camel, a 
mark upon, as it is frequently adverted fo; horse, a servant, and a maintenance suiE- 
in the course of this work; namely, the 1 ciciit for those and himself during tho pil- 
state of n Mohrim. The caravans of pil- 1 grimage, and for the support of bis himily 
grims have each a particular pJaeo assigned, i his returxi, hlo person is, however, 

according to tho parts whence they pro- j required to cross the sea for this purpose, 
ccedod, which marks to them the boundary . “-"This duty is as much Gnjoined upon 
of the holy territoiy. Hero they generally t women as upon men ; but thej' aro directed 
arrive towards the end of Zee-ahKada, and to perform it under tho protection of some 
on the first morning of tho succeeding month | male relation within the prohibited degrees. 


(Zee-al-Hidjce) the preacrihed ceremoniGs 
commenoG. The pilgrims now lay aside all 
othi'r dress or ornaments, and assume the 


•Tlio second chapter relates to the various 
ceremonies of the Ihrain, and the restric¬ 
tions to which a Mohrim is subjected, as 


Immblo habit of Ihram, which consists only | already mentioned,—Iho third chapter, ro 
of two colourless woollen cloths, and a kind 1 latcs to the diflcrcnt names and descriptions 


of sandals, defending tho soles of tho foet, ' 
but leaving all tbu rest bare. It is from this 
time, and during tho remainder of their 


^ Hidj signiticB pilgrimage}—and the 
month takes this name, ak being peculiarly 
appropriated to tho performance of that 
solomnifcy. 


of pilgTimage, according as tho ceremonies 
of it arc per formed alone, or in company 
with others 5 and also, tho visitations per¬ 
formed within any other than tho sacred 
months. ~^The fourth chapter treats of tho 
reatriotions to which a pilgrim is subject 
during his residonco within the ‘‘noicr 
TEURitonv,” and the ofTonces which, from 
disregard of these, he is liable to commit; 







u 
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tliQ itoneineiit required for each offence. , 
tEj^/cliapter are also get forth, tlie reatric- 


(as may naturally be supposed) is in prgp^_ 

tion to the tank, piety, or vanity of the por- 



fdttS'imtJosed upon pilgrims, and the induD | sou who makes it; and instances have been 


genoes allow^ed to them with respect to their 
wives or slaves, as well as the penalties im¬ 
posed in case of infringement. A number 
of mere potty offences are likewise men¬ 
tioned, for which atonements of a trifling 
nature are required, such as bestowing a 
day's subsistence upon one pauper, or (in 
cases of omission) repeating any particular 
part of the ceremonies. The remainder of 
this chapter relates to the inhibitions inth 
respect to killing game, or feeding cattle 
within the holy territory^ in either of which 
cases satisfaction must be made to the Chief 
of Mecca. —The fifth and sixth chapters 
relate to points of mere form.—Tho seventh 
concerns those who may be impeded in their 
pilgrimage by either sickness or an enemy; 
—^in which case, it is requisite that the per¬ 
son BO prevented send a goat or other viotim 


known of one hundred camels, or more, 
being immolated in one sacrifice before the 
“House of Goi)."—Borne other matters are 
added, of too trifling a nature to deserve 
notice. 

This short sketch will sufllce at once to 
show the useless nature of these four books, 
and, we trust, to justify the omission of 
them in the English trau.slation.—We shall 
now proceed to make a few brief remarks 
upon the other books, in the order in which 
they stand, and which, for the convenience 
of the reader, are numbered according to 
their succession. 

YOL. I. 

Book 1. Of ^^akat. 

Zakat means the alms imposed by tho 


(by the hands of some trusty deputy) to be Law, in opposition to Sadka [charity] 


sacrificed at the temple; or else, that he 
send the value in money, with which the 
deputy may purchase an animal at Mecca 
for that purposeand until this ceremony 
be performed he is not released from the re¬ 
strictions of a pilgrim,—The sixth chapter 
treats of the time at which the season of 
pilgrimage expires,—namely, on the Yd 
Kirban, or festival of sacriflee, when, if the 
pilgrim have not gone through the whole of 
the ceremonies, all that he has done is of no 
account, and the pilgramage must be per¬ 
formed again on some ensuing year.—The 
seventh chapter relates to the performance 
of pilgrimage on behalf of another person, 
which is lawTul and valid for three different 
defloripiions of people, namely, the dead 
(w'bo have bequeathed a sum for this pur¬ 
pose), persons prevented by di.stance, sick¬ 
ness, or an enemy, or persona who, having 
already performed the ordained pilgrimage, 
procure another to perform it again on their 
account, either from motives of piety, to 
expiate an offence, or to fulfil a vow. This 
kind of substitutiyo pilgrimage became in¬ 
dispensably neceSvHary when Islamism sprea d 
over regions at a considerable distance from 
Arabia, as it was utterly impossible for all 
the VAlxirvun in remote countries, however 
otherwise capable, to fulfil this duty in per¬ 
son.—The eighth chapter describes the Hin- 
HER, or gift-offering sent by deputy to be 
sacrificed at the temple, as before men- 
tiotuid. The smallest acceptable oflering is 
one gout, In fact, tho value of tho offering 


which signifies the voluntary contributioivs 
of individuals, and which is treated of at 
large under the head of gifts.—As Anns, in 
our application of that word, is always used 
to denote something purely gratuitous, the 
translator, in treating of those imposed by 
the Mussulman law, has retained tho origi¬ 
nal term, to which the English language 
does not afford any expression strictly 
analogous. Some writers have confounded 
Zakat and Sadka under one common mean- 
izig. Tho Arabian commentators, however, 
make an essential difference between them ; 
for the former is merely an indispensable 
compliance with a legal obligation, claiming 
no merit in futurity; whereas the latter is 
as much an impulse of the mind as an act 
of the hand, and is of course entitled to its 
reward,—Tho impost of Zakat originated 
with MoHAjrnEi) himself, who at first em¬ 
ployed the revenue arising from it according 
to his discretion, in the support of his needy 
adherents; hut the objects of it were after¬ 
wards ascertained by various xiassages in tho 
Kouan' ; and it is somewhat remarkable that 
the Prophet particularly excluded the mem¬ 
bers of his own family from any participa¬ 
tion in it, and this in terms which sufficiently 
denotes tho arrogant superiority assumed by 
tho tribe of Has him.* To compensate, how- 


* Boo his declaration upon thia subject 
(vol. I.), where tho grossness of the rueta- 
pliors used by him is worthy of remark. 
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Yol; thifl exclusion, he admitted theia to ^ stated'in terms remarkahly simple, 
a tf.flK in that proportion of the spoil, vision is made ifn: the execution of any 
wfatch was allotted to the public treasury. | written enj?agemehtj no .particular form of 
For some generations after Mohammei) this ooremony is prescribed; Wt the efficiency of 
impost was rcgulaiiy collected, and faithfully I the whole is made to depend merely upon 


applied to its appointed purposes.—in most 
Mussulman territories it continues to be 
levied at the present day; hut the original 
objects of its diBbursement have been long 
since disregarded, and what was intended as 
a relief to the poor is now, even in the best 
regulated governments, carried to the ex¬ 
chequer of the prince, who endeavours to 
satisfy his conscience by a sort of commuta¬ 
tion, in the erection of mosques, or the sup¬ 
port of a few indigent and idle Falceers about 
his palace. That which commenced in the 
indigence or raj^acity of the sovereign, has 
now acquired a sort of prescriptive authority; 
and the revenue derived from Zakat is uni¬ 
versally considered as the right of the state. 
It has indeed, tor several centuries past, 
ceased to be collected upon stationary pro¬ 
perty, the only tax which at present hears 
the name of Znkat being that imposed on 
goods imported in the way of trade, from one 
country or district into another, and levied 
in the name of a toll.—Many of its rules will 
be found to apply peculiarly to Ababia and 
Sy'rta, tlio countries in which these laws 
originated, and where flocks and herds have 
ever formed a chief part of the wealth of 
the inhabitants. Although the laws of Zakat 
have in a great measure been superseded, or 
become obsolete with respect to their original 
design, yet they are worthy of attention, ns 
incidentally involving many of the laws of 
property in points not iniediately connected 
with this subject.—Under this head is com¬ 
prehended the Sadka Fittii', or alms given 
to the poor on the festival of breaking Lent; 
because the payment of those is considered 
as a divine ordinance, and the amount (con¬ 
trary to other descriptions of Badka) is par' 
ticularly prescribed by the t.aW'. 

Zakat is the only ono of the five books 
upon the Abadat, or spiritual law, retained 
by tho English translator. It is there;foi'o 
immediately followed by the Maamilat, or i 
temporal law,-'-commencing with MAimiAOE, 
and ending (properly) with IIkquest, the last 
temporal act of Man though a sbort sup¬ 
plementary book upon Hermaphrodites is 
added. 


the oral declarations of fhe^ parties, before 
sufficient witnesses. In fact, writteu'^engage* 
ments were not in commoir itae until.some 
time after the establishment of' Tslamism.-v- 
A section of this chapter is occupied through¬ 
out with the matrimonial prohihjtiontf.and/’'- 
restrictions, wnth respect to which tho Mo- ’ 
hainmedan and Levitioal law have a close 
affinity. The principal of these restrictions 
are, that a man 'shall not marry his relation 
within the prohibited degrees ; that he shall 
not have more than four wives at a time; 
and that he shall not marry, together, two 
women related to each other within the pro¬ 
hibited deg-rces.—To the political and specu¬ 
lative inquirer the iiiost curious features in 
this book are, the passages w’liioh partion- 
larly eoncem Women, as contained in Chap. 

II. and III. from which it nppoarH, tlmt the 
female sex ore, among tlie Mussulmans, 
invested with many personal rights and 
independent privileges, such as certainly, in 
some measure, corapensato for the various 
hard conditions to which law or custom has 
subjected the daughters of Islam.—These, as 
they arc fully discussed in the body of the 
work, ii is needless to recapitulate. The 
most striking of them which occurs under 
this article is, the liberty allowed to a 
woman to dispose of herself in marriage 
indepeiidont of her guardians, and the right 
of option which still remains to one contracted 
during infancy, after she shall have attained 
to maturity, which tho law fixes at a very 
early age. A woman is also entitled to pos¬ 
sess her dower, or marriage settlement, as 
her own exclusive property, which she may 
dispose of by gift, will, or other deed, alto¬ 
gether independent of her husband, or of 
any claims which may lie against his estate. 
—Chapter VI. exhibits a still more extra¬ 
ordinary regard, in tho Mussulman legislator, 
for the feelings of the sex, upon a point of a 
very delicate nature, and in which he doubt¬ 
less consnlted the peace of tlie llaram as 
much as the dictates of abstract equity.— 
Concerning this, however, w'c shall leave the 
text to speak for itself. 


Book IT. Or MAiimoE. 

The prtdiminarics to this most important 
of all contracts, as set forth in Chap. T. are 


See Voh in. 
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mK III. Ol’ FoSTBItAGE. 


Ilf a state of society -wliore fastidious re- 
fineiueut has 310 ^ destroyed the genaine feel¬ 
ings of the heart, the tie of fosterage is, next 
to that of blood, of the strongest anti most 
lasting nature,—Even in the more remote 




period must have elapsed as uflgrds 
room for reflection and repentance, in eases 
of anger or disgust; and a reversal is, at any 
time before the expiration of that term, 
established by either word or deed, denoting 
a reconciliation. The li usband, moroo\ er, 
unless ho can prove gross misbehaviour, must 


parts of our own country the Kuhse is still ; give up the dower.—But the most powerful 

obstacle to unjust'or capricious repudiation 
^ is that part of the law which provides, that 
people of Asia this idea is carried still ; if a wife be once completely divorced, the 


considered rather in the light of an humble 
relative than a menial dependent. By the | 


liirtber; and the nursling is supposed to par¬ 
take of the very nature of her from whose 
blood lio receives his earliest nourishment. 
An uflinity is therefore created by this cir¬ 
cumstance, which operates to render marriage 
illegal in the same maimer as actual eonsaa- 


hiishand cannot take her again, until she be 
previoiisly married to, bedded with, and 
divorced by, another man,—To this salutary 
regulation chiefly is owing the dislike wEicli 
obtains against divorce in all Mussulman 
cotiniTies, and the dislionour attached to it, 


guinity, Ilencc the prohibitions occasioned ; —insomuch that tbo instances of it are very 
by fosterage arc unalogous to those set forth ; rare, notwithstanding the liberty which is 


in the second seetion of the preceding book, 
—^to which this is a kind of supplement. 

Book IV. Op Divorce. 

Tub great varioty of matter wliioh this book 
embraces, and the many deviations which it 
admits from its main subject, the translator 
shall not undertake either to account for or 
to defend-—From the conteiU'j ;d first 


permitted by the Law. The place and titio 
of Chap. XY. would naturally lead us to 
conclude, that it treats in particular of the 
alimony payable to a divorced wife during 
the term of probation. This, however, is by 
no means the case; for it is made to compre¬ 
hend those rights of every person which 
come under the denomination of Mai^pbk- 
HANCE,—not of the' wife alone, but also of 
parents, children, poor or disabled relatives, 
six chapters the reader will perceive that the ! and slaves. — With respect to domestic 


Mohammedan law of divorce bears a strong 1 
affinity throughout to that of Moses. In this, 
as in mairiage, no written instrument is re¬ 
quired, the repudiation being effected merely 
by the verbal declaration of the party,—Cus¬ 
tom, indeed, and the’munieipal regulations of 
most Mussulman countries, following tho 
example of the Jews,* have made a writing 
of divorce, if not an essential, at least a cir¬ 
cumstance wdiich it would be highly inde¬ 
corous .to omit. What most forcibly strikes 
us on tho perusal of this subject is the 
extreme facility with which a husband may 
rid himself of his female partner,—a facility 
which, when we consider the too frequent 
levity and fickleness of Man, seems at first 
sight calculated to expose the weaker sex to 
the most degrading insult which malice could 
dictate, or caprice put in practice.—The 
Arabian legislator has, however, established 
so many bars, and pride itself opposes such 
obstacles as, if they do not completely 
remedy, at least tend greatly to counteract 
this apparent defect.—Before a divorce be¬ 
comes irrcvcrsiblo it must have been pro¬ 
nounced throe times, allowing (according to 
the orthodox form) an interval of a month to 
pass between each sentence,—or such a 


arrangements, this is, perhaps, the most use- 
fal section of the wholo work. It evinces, in 
many places, a considerable spirit of hu¬ 
manity, and very properly introduces— 

Book Y. Ob M ivcitfi-s.’ON. 

Tenueuxess towards Slaves is certainly 
a prevalact principal in the Mussulman laAV, 
notwithstanding some passages which occur 
in (his treatise concerning them are directly 
repugnant to common feeling, and to tho 
natural rights of Man.— In tho XXIYth 
chapter of tho ."Koran this tenderness is 
strongly enforced with respect to certain 
points in the domestic treatment of tliemU 


* The passage rofered to treats of match¬ 
ing slaves who arc single:—^‘C ontract (in 
marriage) those of tueh who Abb single, 
SUCH AR ARB WORTHS’, OP VOKll MALE AND 
FEMALE (slaves); IF TIIEV BE FOOR, OoD 
WILL BNRTOn 1‘ItEM OP HIS llOUNTT.’^- 

“Unto srch as DEsriiE a written cov.v> 
NANT (of Kitabat), giunt it, if ye see 

GOOP TN THEM , AND GIVE THEM OP THE 

RICHES OP God, wnicii he hath given 
YOU,” & 0 . 
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IJn.it. iony also.Be tnieod in varioxt'g ,paHs 
'•of.jtbih Com■raeILt^^l 7 ,—It ’ is, in cl ee*!, in 
practice pretty lunch confined to the slay^s 
professing the Mussulman faith, as it is 
natural to suppose that the iV.dlowers of tlia 
Prophet do not entertain the same regard 
towards their bond-servants of other re¬ 
ligions. Still, however, ^ve shall be guilty 
of great injustice, if we form out ideas of 
Mussulman slavery from the treatment 
experienced by Christian captives among 
the barbarians of Tunis and Algiers. The 
precepts concerning manumission are in¬ 
junctive with resx>GCt to believers only ; but 
those which recommend kindness and good 
usage apply to all alike. The law in many 
instances atfords them protection against 
injustice, and declares them to bo claim¬ 
ants of right.** It in some “particulars, 
moreover, provides an alleviation to this 
otherwise most hopeless and degraded state 
of Max, unknown to the more polished in¬ 
habitants of Europe as may be perceived 
in perusing the laws with respect to Atn- 
Walids, Molcatibs, M’odahbirs, and Mazoons, 
—To tlio free-born denizen of BxaTAix, the 
very name of Slave carries with it some¬ 
thing odious and disgustful: hut the Mo¬ 
hammedan bond-man, generally speakhig, 
experiences in a very slight degree, if at all, 
the miseries which necessarily attend that 
state in some of the dependencies of Echo pe; 
where the riches of the commuMty grow out 
of the incessant labour of wretches, whose 
siiortened date of life is balanced against 
their earnings, by rules of Algebra and 
calculations of Arithmetic ! If the slaves 
of Mussulmans appear, by their conduct, to 
he deserving of encouragement, they are 
frequently treated rather as humhlo friends 
andconfidents than as servile dependants; 
and though inhibited from rising in the 
state, often, in the capacity of Mazoons, 
amass a degree of wealtli which enables 
them to purchase their Ireedom.—The sub¬ 
ject of manumission is discussed at large in 
the first five chapters of this book,—Chap. 

VI. treats of a praotice which was common 
in Araeta before the time of Mottammed, 
and was confirmed by his precepts. It 
affords a strong incentive to emancipation, 
by enabling a master to perform an act of 
piety wliioli, being posthumous in its effbot, 
cannot injure his circumstances.—Chap, 

VII. exhibits u branch of that; most impor¬ 
tant artiolc, the establishment of parent¬ 
age.*^ It shows, that the children horn to 
'a man by Ins fenuile slaves are as legitimate 


■as those begotten in mariiage; and ' 
that the Mussulman 3 aw,.like tha, Romtui, 
does riot acknowledge any^afilnity between a 
bastard and his father, bufc throws him 
wholly upon the mother. 

KoTE.—On turning to Book V, it will bo 
seen.that tho subject treated of ha$ been 
omitted, on the ground that slavery having 
been abolished by Aet Y. of 1843, there is 
no use in preserving the law itpon tho sub¬ 
ject, which will be interesting to tho anti¬ 
quarian only, and he can find the learning 
upon the subjeot in the earlier editions. 

Book" VI. Of Yows- 

Oktub aro one of the bonds of society, 
aod ill many instances ^he chief security 
for public integrity and private property, 
JL^erjury, therefore, has in all communities 
3»een jusuy reprobated as a most llagrant 
crime.^ JLt is remarkable, however, that the 
Mussuiman luw has institxitod no specific 
punishment for this species of offence, 
except in the case of slander, the legislator 

lining to think tho apprehension of 
punishment in a futii.ro state of itself snfia- 
cienb to restrain men from the commission of 
it, ^Tliiais evidently the case with respect 
to the oxpiirgatory oaths required of accused 
or sugpeo1-*cl persons. In matters of pro¬ 
perty, indeed, the magistrate is at liberty to 
punish it by a slight discretionary correc¬ 
tion ; but in those most enormous instunces 
of it which implicate the life of Max, the 
only ill consequence it induces, on dis¬ 
covery, is a fine adequate to the blood thus 
unjnsUy shed:—a very trifling atonement 
cer.ainly ! In this defect, however (if it bo 
such), of their law, the Massulmaiis do not 
ulouc. 


by 


Thelaw of perjury is now regulated 
r liio Bcnal Code. 


VOL. IL 

Book VII. Oi Ptrxisjoti.iKTs. 

Tuts book teats only of the punishmcnfc, 
incurred by crimes of a spiritual mihu'. 
those instituted for offences against pvrnm 
or property being discussed under their re. 
apective heads. Tho punisIiTncnt for adtii- 
tcry is certainly severe. Yet wo will 
perhaps, he forward to ooudomii this seve¬ 
rity, if we compare it for a moment with 
what is recorded in tho twenfieth chapter 
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. ^Lf^^icus upon tlio Batne point.—Jn fact, 

-froi^^Ke nature of the evidence required, it 
was next te impossible that the offence 
should ever be fully proved, even amongr the 
tents of the Ahabs; so that the institiition 
of the prescribed punishment was in a great 
xiieasure nugatory, except in cases of con¬ 
fession by the parties, lliat those confes¬ 
sions were sometimes made in the early days 
of Islaniism;' is a fact; and made, as they 
were, at the certain expense of life, they 
afford a wonderful instance of devoted zeal 
among the first followers of Mohammed, 

Still, however, even in those instances, every 
means that precaution could suggest is 
enjoined to avoid the necessity of mlllcting 
the sentence.—The three first chapters of 
this book relate entirely to whoredom, and 
the penalties incured by each species of 
illegal connexion.—Chap. III. involves some 
curious matter concerning the retrospective 
limitations of testimony, which in practice 
extend to all eases of criminal accusation. 

Much hero occurs, likewise, concerning the 
general laws of evidence, that may not br3 
deemed unworthy of notice. Chap. IV. con*- 
taining the penalties of drunkenness, ex¬ 
hibits a degi'ee of lenient indulgence ivith 
respect to that vice which we should scarcely 
expect to meet in a Mussulman law-book, as 
it hence appears that a man may offend in 
this way, even to ^ a considerable degree, 
without any danger of legal cognizance.-— 

Slander, as treated of in Chap, V. compre¬ 
hends all expressions which 'may either 
affect the reputation of a man or woman 
pjrevioasly possessed of a fair character, or 
the legitimacy of their issue; and the 
punishment has, added to it, an effect 
equally just and politic, namely, incapa¬ 
citating the slanderer from appearing as an 
evidence on any future occasion.—Discre¬ 
tionary correction, which forms the subject 
of Chap. VI, extends to all petty descrip¬ 
tions of personal insult, even to abxisive 
language. In fact, two thirds of the pun¬ 
ishment incurred under the Mussulman 
jurisdiction at the present day, whether in 
Turkey, Persia, or India, are indicted under 
the name of Tazeer.—Wo must not pass 
this book without noticing the extraordinary 
indulgence shown to slaves, in subjecting 
them, for all spiritual offences, to only lialf 
the punishment of freemen. The reasons 
alleged for this lenity manifest an uncom- 
moa degree of consideration and feeling for 
the state of bondage. 


Sl 


Book VIIL Op LARCEjry. 

The Translator has adopted the term 
Larceny, as the title of this book, because 
that work expresses every species of TnErr, 
from the most petty to the most atrocious. 
The uniform punishment annexed to Lar¬ 
ceny is the amputation of a limb, unless 
where die act has been accompanied by 
murder, in which case the offender forfeits 
his life by the law of IlETALlATrOK.—-Many 
arguments might be adduced against the 
law of mutilation in t:-ases of Larceny, 
founded as well on the inhumanity as the 
inefficiency and inconvenience of that mode 
of correction. It is, however, the only 
method expressly authorized by the text of 
the KoEAiy ;— and if we consider the force 
of religious prejudice, and the effect of long 
habit, it may, perhaps, appear very unad- 
visable to introduce any hasty alteration in 
the penal jurisdiction in this particular,— 
especially as we have nothing better to offer 
by way of substitute (for surely our penal 
laws are still more sanguinary!), and also, 
as the Qentoo laws, with respect to theft, 
are strictly analogous to the Mussulman, in 
awarding mutilation under certain circuiu- 
stances.^Chax\ V 11. of this book is pafticii- 
iariy worthy of attention, as it respects the 
most daring and outrageous breach which 
can be made against the peace and security 
ot society, ffo enter fully into the spirit of 
the text, in this and many other parts under 
the head of larceny, it is requisite that wo 
keep in mind the i)eculiar manners of the 
people in those parts of the world where the 
Mussulman law operates. It is observable 
that, at the end of this book, a remarkable 
instance is incidentally introduced of the 
forbearance of the law in a case of homicide 
upon provocation. 

Non?.— Itock VIIJ. has been omitted, as 
the question of larceny, as now applicable 
to India, is regulated by the Penal Code, Act 
XLV. of 1860. 


Book IX. The Ihstixittes, 

This hook contains a cldef part of what 
may he properly termed the political ordi¬ 
nances of Mon:AMmD, and is useful both in 
a historical and a legal view,—in the former, 
as it serves to explain the principles upon 
which the Arabians proceeded in their first 
conquests (and in wLich they have been 
imitated by all successive generations of 
Mussulmans), and in tho latter, as many of 
the rules here laid down, 'svith respect to 
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coiuitries, coutjniie to prevail in ' subsisted in Mohammedan countries 
•\ii description at , the present day. respect to those particulars. 

The nature and end of those regulations is " 
so fully explained in the textj that they do 
not require any illustration or'comment in 
this place. * Wo shall therefor© pass on to 



Book X. Oip FouirPLiNGs. 


among his eoimtrymen, particulai'ly with 
respect to infant children, whoixi it was 
common for the parents to expose or put to 
death, wherei they apprehended any incon¬ 
venience from the nuuntenauce of them. 
The present hook is to be considered merely 
as a comment upon his precepts in this x>ar¬ 
ticular, 

Book XI. Op Troves. 

Book- XII. Abscondiko or Seaves. 

Note. —This has been omitted for the .same 
reason as Book Y. 

Book XIII. Oe MissiNa Persons. 

The rules laid down in these books will 
be found, in general, strictly consonant to 
natural justice, and such as prevail (or 
ought to prevail) in all well-regulated 
communities. 


J)OOK \V. 

Of (hots ok CnAKITABEE) APPEOtRfATrONS. 

In all Mohammedan countries (and in 
none more than in Hindostan) it has been 
, .. . 1 a common practice to dedicate lands, houses, 

Obe of the earliest and most oiher movable property 

attempts of in tlio prosecution ; the poor, or tlie suppert of 

01 lus pretended mission, was, to correct j founding’ of a mcsqiie, tho 

certain barbarous practices tlien_ prevalent construction of a reservoir, and even the 

digging a welh for the public use, come all 
under the same head; and many noble 
monuments of these kinds are still to bo 
seen in different parts of India, the useful 
effects of benevolonoo or superstition, in 
the more iiourishing periods of the Mogul 
empire. That empire has, indeed, long 
since been hastening to decay; and the 
monuments of Mussulman piety or magni¬ 
ficence have suffered, with it, a sympathetic 
dilapidation. Numberless grants of Land, 
however, to pious or charitable uses, have 
been executed at different times, of which 
many are still in full force, under the 
general title of Aima;—and these must 
give some interest to the subject of the 
present book, in which the various inodes 
of alienation are discussed with oonsiderabk 
accuracy. 

Book XVI. Op Sale. 


Book XIV. Op ?ARTNEiisniP. 

This book contains a number of subtle 
distinctions with respect to property, in 
many of which acute discriminatioii seems 
to .be studied more than practical utility. 
Several of them the reader may indeed he 
tempted to consider rather as the scholastic 
Tirveries of an abstracted divine, than as 
fiowing from an active intercourse with the 
world, or dictated by the liberal spirit of 
commerce.'—Still, however, it will perhaps 
be found, that in the mass of speculation 
much matter is interwoven of a more sub¬ 
stantial kind. The Mussulman laws of 
property (to ascertain which is one great 
end of the present work) aro in some in¬ 
stances defined with considerable precision j 
and the various subdivisions it exhibits to 
ua of representative wealth, aa opposed to 
real, gives us an interesting idea of the 
refinement which, so many centuries ago, 


Book XVII. Of Sire Sale. 

To enter fully irto the subjects of these 
books, would occupy more time and space 
than is consistent with the brevity of pre¬ 
fatory remark. The observations wc have 
made concerning Book XIY. will equally 
apply to tlieso throughout. The book of 
Salf ia swelled by a vast accession of inci¬ 
dental matter. Of these, tho most striking 
is U sTTRy, the .subject of Chap. Vlll. Tho 
Mohammedans, in this particular, closely 
copy the Jewish law, by which the children 
ot T.^kael were also strictly forbidden to 
exercise usury among each other.— To this 
chapter the book of Sire Sale may in sorao 
measure be considered a supplement, since 
it: seems chiefly calculated to guard and 
provide against tho practice of Usrar in the 
exchange of tho precious metals. 

Book XVIII. Oi Bai. 


* This book has been omitted, as it has 
hardly any practical effect; and, if requisite, 
the former edition can bo consulted. 


Under tins head are comprehended nil 
sorts of security, whether for person or pro¬ 
perty.'—This hook contains a good deal of 
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matter (particularly in the laws agents being in general analogous iJ 
coMoerning guarantees), and is therefore I which obtain in our own courts, —Booh 
worthy of an attentive perusal XXIV, otiieily relates to the conduct of 



Book XTX. Tju>7“FnB or Di'Jixu. 

Is in some measure supplementary to the 
former, as the transaction of whioii it treats 
is performed by way of giving security to a 
creditor. 

Book XX. Duties oe the Kazee. 

Tjie subject of this book is of the utmost 
importance in all countries, as upon the 
conduct of the magistrates the welfare and 
happiness of every society must chieiiy de¬ 
pend ; and indeed the Mohammedans esteem 
it of so much importance, that several large 
works have been written, by their principal 
law commentators, under this title.—In 
Chap. I, and 11, the proper conduct of a 
Judge, and the behaviour required in him, I 
are briefly defined.—In these, however, as | 
Avell as in the succeeding chapters, the text 
Avanders strangely from its professed subject, 
and goes into a variety of matter which 
would appear to fall more properly under 
other heads. 

Book XXI. Op Evibeitob. 

Book XXII. Of Ebtuactattox op Evi- 
nE3S€B. 

These are two ns -useful books as any in 
the whole work,—and develope some of the 
most important principles in judicial pi-o- 
ccedings. — Tho hist section o:^ Book XXI. | 
shows, that the punishments incurred by 
pezjury are (as has been already noticed) of 
a very slight nature, and calculated to 
operate more upon men's feelings than their 
fears. Xlio reason,? for this lenity are of the 
same description Avith those urged by our 
lawyers. Perhaps, indeed, the infamy and 
perpetual disqualifications to which the 
Avitnoss is subjected by it may operate as 
effectually as thoso penalties which the Laav 
prescribes but it is certain that false tes- 
timonj" is regarded with loss abhorrence by 
Mohammedans in general than among 
Christians. 


suits at law, and tho rules to bo observed 
in administering oaths, &c. It nlao com¬ 
prehends much extraneous matter Avith 
rospeefc to the v’arious subjects of suits.— 
Chap. V. treats of a point already men¬ 
tioned, namely, the establishment of parent¬ 
age, In all societies where polygamy and 
concubinage are allowed, this subje’cfc must 
necessarily aiford frequent ground for liti¬ 
gation. 

Book XXV. Acknowledumekts. 

Ix is only necessary to remark of this 
book, that Acknowledgment, in the Mussul¬ 
man Law, has the game effect, in the estab¬ 
lishment or transfer of property, aa a for¬ 
mal deed. ^ 

Book XXYI. Of Gohpositioks. 

Book XXYIT. Of MozAnrnAT. 

IIIESE boolis contain a quantity of techiii- 
oalniaUcr. Mozaribat seems to have been a 
device adopted in order to avoid the imputa¬ 
tion of usury, by which the monied man 
was enabled to obtain a profit from his 
capital without tho odium, of receiving any 
interest upon it.-This species of contract is 
in common used in ifindostan. 


Book aXVIIL 
Book XXIX. 
Booji XXX. 


Of D.ei'Osixs. 
Dr Loaxs. 

Of Gifts. 


VOL. IIL 

Book XXIII. Of Aamerx:. 
Book XXIV. Op Ccaivis. 


Book XXXIIL Of VVxlea. 

It is prohabie that many of the laws in 
ih^o book* lure hoav fallen into disuse, or 
: Arabia, Bersia-, and Tui’key. 

l:^r the former of these books nothing very i Ihe privileges and immunities of Win t 
remarkable occurs, the laws Avifch respect to » however, still obtain in alj Mussulman 


These books chiefly consist of plain rules, 
applied to ordinaiy ortses.—It is to be re¬ 
marked, however, that the Mussulman laAv, 
with respect to gifts, differs considerably 
Irom tho I^-onian, in leaving to tho donor an 
unrestricted rigid of resumption. 


Boox XXXI. Ot^ Hike. 

Is a book of considerable iiractieal utility, 
as it comprehends every description of valu¬ 
able usufruct, from the hire of land to tkat 
of a workman or an animal 

Book XXXII. Of MoKAXii^g. 
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>aiid are of oonsiderablo conse- 
as inTolving many lig-hts liable to 
become subjects of litigation. The privilege 
allowed to a slave, of covenanting for and 
purchasing liia freedom, place the Mussid- 
mau laws of bondage in a striking*, but not 
a disagreeable light. 

Kote.—T his book has also been omitted 
for tho same reason as Eook Y. 


DISCOURSE, 

liuQic XXXVH. 0.H UsiruPAi.iox. 
Rook XXXYIII. Bhapea. 



Book XXXIV. Of CoHPtrxsiOJr. 

It is in general agreed, by most juridical 
writers, that a defect of the wni, arising 
from compulsion, is an excuse for any onme 
committed, and an nnnulinent of any deed 
executed under it. In the Mussulman code 
this rule, however, does not invariably hold, 
as from wliat occurs under this head it 
appears, that compelled con tracts or other 
acts are nevertheless valid in their eliect; 
and that offences comraittod under the inllu- 
onco of fear have still a degree of criminality 
attached to them. 


Tiij'r points of discussion which occupy 
ih'.-se bCHjks are of some importance in overy 
vicw\ The regulations in the former are, 
for tho most part, sanctified by natural 
jtistioo, and those in the latter, by many 
considerations of oonvenioncy and expu-^ 
dience. Several particulars which occur 
in treating of Usurpation must indeed be 
referred to certain customs prevalent in 
Arabia. The right of pre-emption enjoyed 
in virtue of community or contiguity of 
property, is perhaps peculiar to the JIiis- 
sulmau law. Howe\’er accommodafcinfr to 
the interests and partialities of individuals, 
this privilege may nevertheless bo consi¬ 
dered as liable to some objection, on thn 
score of affording room for endless litiga¬ 
tion. Under certain restrictions, it is both 
a just and a humane institution. 


Book XXXY. Of Ikhibitioj^. 

The subject of this book comprehends 
every species of incai)acity, whether natural 
or aocidental. Tho second chapter exhibits 
one of the most striking features in the iu- 
sti lutes of Mohammedanism.—How far legtil 
restrictions upon adult prodigals are calcu¬ 
lated for the advantage of the community at 
large, is not our business to in(ixiirc. It is, 
however, certain, that tho imposition of 
wholesome limitations upon thoughtless ex- 
* travaganco, and every other species of folly, 
if more generally introduced, 'would operate 
powerfully to preserve the property and 
peace of families, and (perhaps) ilie virtue 
of indiv iduals.—The inhibition upon debtors, 
as contained in Chap. III. is well worthy of 
attention- 

Book XXXYL Of Lioenskd Slates. 

That regulation of the Mussulman law by 
Avhieh a master is empowered to endow bis 
slavenvith almost all the privileges and re- 
spansibilities of a freeman, preserving, at 
the same time, hi^i properly in him inviolate, 
affords a strong proof of its tenderness with 
, respect to bondage. It in fact places the 
slave who obtains this advantage rather in 
the light of an attached dependant than of 
a mere servile inatnnnent, deprived of privi¬ 
lege, and destitute of volition. 

bloTE.—Xliis book has been omitted for 
the same reason as Book Y. 


VOL. IV. 

Book XXXIX. Of Partition-. 

This book relates chiefly to the division 
of inheritable property. By the Mussul¬ 
man law, a.3 by the Roman, parceners in an 
estate may be constrained to make a parti¬ 
tion of their joint inheritance, for ■which 
purposo proper officers are appointed by 
public authority.—Tho same rule also ex¬ 
tends to other descriptions of partnership 
property. Tho principal tendency of tho 
disquisitions under this head is, to show 
what are proper objects of partition, nnd in 
Avhat instances tlie magistrate is at liberty 
to compel the parties to aooedo to the sepa¬ 
ration of their joint possessions.—The laws 
of usufructuary partition, as contained in 
Chap. Y., possess much curious originality. 

Book XL. Contacts of Ooltivaxiok, 

dOOK XLI, CoifTAC'TS OK GABT)B?TIJS^Cf, 

These books are of use chiefly on acconni 
of the regulations with respect to landed 
property which incidentally occur in them. 
Ihoy exhibit the farming of lands in a very 
imjperfoot state, and at a time when monev 
had as yet come little into current use. 
They, however, explain a number of prin¬ 
ciples upon this subject equally applicablo 
to all ages. 
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. *^oo,x XLII. 03? Zabbah. 

• jljf-f^ Mohammedan aa in the Jewish 
Law, the eating of blood is strictly for¬ 
bidden, and hence the various rales and 
precautions sot forth under this head* It 
appears, from some passages, that the 
Arabian Prophet was desirous of incul¬ 
cating not only a scrupulous regard to the 
purity of food, but also a humane and 
tender attention to the feelings of the aui- 
nia't destroyed for the purpose of supplying 
it.'T—This last is indeed a sentiment discover¬ 
able in mans'" parts of his precepts. 

Book XLIII. Op Sacetfick. 

SACRiricn, whether as a momorial or an 
ojtpiation, is one of tlio most ancient reli¬ 
gions observances which occur in the history 
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appom in thii. and several other p 
the Iledaya. ’JSi either is it a custom u‘ 
sally prevalent in Mahommedan countries. 



Book XLY. CtrLTiVATioi!? oi Wastb Lands. 

Jn most Mussulman governmenis, par¬ 
ticular encouragement has been held forth 
to the reclaiming of barren or deserted 
grounds, by the powerful incentive of gi’ant- 
ing to the cultivator a property in the soil.— 
A considerable portion of this book is occu¬ 
pied wdth discussions upon the right to 
water, that element being justly regarded 
as a most valuable commodity in countries 
where, from the heat of the climate, tho 
ground is liable, for the greatest part of the 
year, to excessive drought; and where, of 
course, the succesB ot tillage must chieliy 


of mankind. The particnlaT ceremony which I depend upon an artificial supply of it. 
is the subject of this hook, w'as in»stituted in 


oomraoxnoratiori of Abeakam’s obedience to 
the Divine command by the intended sacri- 
lice of his son. This son the Arabian oom- 
montators make to be their great {>rogenitor 
IsHMAEL, and not IsAAC, whom they assert 
to have been promised subsequent to that 
event. This conclusion they draw from, the 
manner in which the whole circumstance is 
worded in the thirty-seventh chapter of the 
Kohan, though the passage is certainly very 
equivocal. The anniversary of this rito fall¬ 
ing on the tenth of Zee-al-H id jee [the month 
of pilgrimage], it is performed by pilgrims in 
the valley of Minna, and oonstitutesouG of tho 
prescribed ceremonies of pilgrimage.—-It is, 
however, equally enjoined on all others pos¬ 
sessed of the ability; and may be performed 
by any man at his own habitation. Xhe 
rules respecting it are few and simplu ; and 
arc, in fact, of little consequence in a civil 
light, farther than as they tend to affect 
property. The same observation in a great 
degree applies to 

Book XLIV. Of Abomin^tionb. 

A srBJEGX which involves a vast variety, 
of frivolous matter, and must be considered 
Chiefly ’in the light of a treatise upon pro¬ 
priety and decorum. In it is particularly 
exhibited the scrupulous attention paid to 
female modesty, and the avoidance of every 
act which may tend to violate it, even in 
thought.—It is rcmaiVahle, however, that 
this does not amount to that absolute secdu- 
sion of women supposed by somo writers. 
In fact, this seclusion is a result of jealousy 
or pride, and not of any legal injunction, a.s 


Book XLYI. PnoHiniTED Iiquous. 

In prohibiting the use of wine (under 
which term are included all descriptions of 
inebriating liquors), the Prophet meant 
merely to Tostrain his followers from unbe¬ 
coming behaviour, and other evil e.frects of 
intoxication. A.t first the precept was issued 
in the Koban simply against drunkenness, 
which amounted only to a prohibition of 
excess in the use of strong liquors; but this 
not proving sufficient for the purposes of 
complete determent, the negative injunction 
was produced, by which inebriating ffiiida 
were altogether proscribed, and declared 
unlawful. The tendency of this book is, 
chiefijr, to exhibit the opinioua of theii' 
divines concerning what kind of liquors 
those are which fall under the denomina¬ 
tion of prohibited; in which wo may trace 
rhe rigid scrupulosity of the more early 
Mussulmans upon this point. At present, 
however, they are not, in general, very 
strict observerB of the Law in this particu¬ 
lar, their modern doctors allowing that 
various .fluids may bo drank,, either medi¬ 
cinally or for pleasure, provided it be done 
with moderation, and so as to avoid Bcandal. 

Book XLYI I. Of Uuntiko. 

This book is, properly, a supplement to 
Zahbah; and any reflections upon it may 
therefore be referred to the observations 
under that head. 

Book XLYOI. Of Pawns. 
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Offences against tub 
Person*. 

In determining the measure of punish¬ 
ment for offences committed upon the per- I 
sons of men, the lex talionis seorns at first | 
sight to have been dictated by natural 
reason, and to be consistent with justice, 
as affording the boat means of a strict and 
equal retribution. Accordingly, we find it 
among the earliest institutes of every 
society approaching to a state of perfect 
civilization. Before the time of MoHAHt- 
me:d, the administration of public justice 
being* little known in Arabia, personal 
injuries were a fruitful source of private 
revenge and civil war, and preserved, 
among the descendants of Ishmael, a san¬ 
guinary ferocity of spirit, which was con¬ 
sidered as a virtue rather than a blemish in 
their character. The Prophet soon per¬ 
ceived it necessary to the completion of his 
project, to introduce n reform in this parti¬ 
cular ; and therefore, with a view at once 
to indulge his countrymen^s propensity to 
revenge, and to preserve the peace of the 
community, shortly after his flight to 
Medina (as it is said), revealed that passage 
of the Koran allowing of retaliation, in 
which he has nearly copied the law of 
Moses. As equality is the professed ground 
of this institution, the Mussulman doctors, 
in their comments upon it, seem to have 
followed the literal acceptation of the text, 
in all cases where the observance of this 
I equality is possible. In pra,ctice, however, 
j retuliation is seldom or never inflicted upon 
I a limb or member ; but a mulct ia imposed 
i in proportion to the injury, and according to 
; the t iroumstances by which it is excited or 
* attended.—In fact, however equitable this 
i mode of requital may appear in some in- 
! stances of personal injury, yet, when 
applied to all without limitation, it cer¬ 
tainly involves much gross absurdity and 
injustice, a charge from which it does not 
stand acquitted by all the distinctions which 
the commentatora have established concern¬ 
ing it in this book. Hence it is that the 
Muasulman courts, following the example 
of the Jews, understand the words of the 
Koran, in all cases short of life, in the 
Eamo manner as those do the Pentateuch; 
Itliat is, not as awarding an actual retalia- 
jtion, according to the strict literal meaning, 
'but an atonement in exact proportion to the 
i injury,—Thus much with respect to wilful 
■offences. That Jaw by which a man is made 


responsible in hia property for offences \m- 
intentional or merely accidental, is cer¬ 
tainly, in some instances, rather rigorous. 

It was, however, well calculated, in an 
irregular society, and a defective state of 
civilization, to guard men from acting care¬ 
lessly, and has a strong tendency to support 
and inculcate the sacredness of the person 
of Man,W e shall speak more fully upon 
this £ oject, in treating of 

Book Ij, Of Fines. 

ALTnonoir the manner in which this 
subject is treated involves a considerable 
portion of frivolous absurdity, yet we also 
find, in the course of its discussions, many 
wise and salutary regulations, both for pre¬ 
serving the security of the person, and the 
peace and good order of society. We may 
perceive, from the perusal of it, that a man 
is made responsible not only for his overt 
acts, but likewise for any injury which may 
be more remotely occasioned by his careless¬ 
ness, obstinacy, or wilful neglect. The 
degree oMhe fine was originally lixed at a ! 
certain amount, that for the life of a man I 
being determined at one huodred camels, i 
and all others at a”proportionablo rate, j 
according to the injury. In later times, j 
however, the changes in manners, and in I 
the value of property, introduced other j 
modes of ascertaining amercement, and fines ^ 
came to he levied not only in proportion to 
the injury sustained, hut also according to ; 
the circumstances of the case.—Chap. VI. i 
exhibits the only species of inquest ad- ! 
mitted by tlie Mussulman law in cases of i 
uncertain homicide, consisting solely of ex- \ 
purgatory oaths. However well calculated \ 
this may have bean for the meridian of 1 
Arabia or Irak, and for the state of society * 
in those countries at the time these laws 
were first systematized into a code, it is 
certainly but a poor device for the detection 
of guilt or the ascertainment of fact in a 
well-regulated community.—It is reniarka- 
ablo that a law strictly corivspondent to 
what is mentioned in this chapter formerly 
prevailed among the Saxons and other 
northern nations of FIurope, where the re¬ 
sponsibility for unascerlainable bloodshed 
lay with the master of tho family, or with 
the people of tho tything in wliioh tho body 
was found.t 


^ This subject has been omitted, as it is 
now dealt with by the Indian Oriminal Law. 
t See the note above, 

iy 
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The \jEvyiifci- of Tikes. 
itlir STibjeqt of this book is purely 


of & 


locxil nature, relating entirely to the levying 
of fines upon the-Arabian tribes for offences 
uninlentioiially committed by any individual 
of them.—These regulations serve to give us 
a pretty clear idea of the state of society in 
the native laud of Islamism. However use¬ 
less, and perhaps impracticable, in a more 
advanced state of refinement, these,, as welK 
as many regulations in the two preceding 
books, were well calculated to reduce a fierce 
peoide under the restraints of law and civil 
government. 

' Kotf.—B ee note to Book XIJX. 

Book LII. Of W ilxs. 

Wi'tn respect to the forma of wills, the 
same observations occur as have been already- 
made in ti’eating of Mahriagis.- In fact, as 
writing was formerly very little in use 
among the Arabs, all deeds arc, 
conainontarica upon their laws, rega 
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elude an essay, for the length of wlluJljLiJ 
other apology can be offered, than an anxious 
wish to forward the chief end of this publi¬ 
cation, by thro-wing some light upon a sub- 
jebt dry in. itsolf, and^ woi without its diSl- 
culties, and aecommod^ing'it to the percep*- 
tiona of those whom duty or curiosity may- 
lead to make it an object of their study. 

Of the importance off a work in which the 
translator has borne so largo a share, it 
may not become him to say much; but ua 
the objects of it are of a public nature, and 
as it has been brought forward in some mea¬ 
sure at the public expense, he feels himself 
called upon to hazard a few words in vindi¬ 
cation of its probable utility. 

With respect to the immediate end pro¬ 
posed by those who originally projected this 
translation, all that is necessary to be stated 
maybe resolved into one Biimniary argument. 
While trie Mohammedan Law is allowed to 
in the 1 standard of criminal,and in 

‘arded*^ great measure of civil jurisprudence 


and mentioned as merely oraL Ilunce our dominions in India (and 


Wills, as discussed in this hook, are solely 
of the nuncupative description. The 
remarkable features in this book are, the 
restrictions imposed upon testators with 
respect to the disposal of their property. 


Book LIIL Of OfiiiMAFnHODiTES. 

This book, and the succeeding chapter, 
which, because of its being detached from 
any particular subject, is termed Chaptku 
THE LAST, nro a kind of supplement to tlie 
rest of the work- Hermaphrodites are pro¬ 
bably a class of beings which exist in imagi¬ 
nation rather than in reality. We shall 
therefor 0 leave this book to speak for itself. 
—The last chapter is worthy of particular 
notice, as (if we except bills of sale and 


I It would peehapR be neither prudent nor 
possible hastily to introduce any other 
' system), it appears indispensably necessary 
that those who are to protect the rights of 
the people, and who are responsible for tbo 
proper adrmuistradon. oi public justice,, 
should possess the rheans of consulting the 
principles oa which the decisions of the 
Mussulmi.n courts arc founded. This re¬ 
duction acquires still greater weight, when, 
wc eonsidt-r how -very large a portion of 
subjects under the British, government in 
India are Mohammedans, upon whose at- 
tacluiiunt to their rulers much of the pros- 
IK>rity of our Asiatic empire must necessarily 
depend. 

The advantages to be derived from a 


judicial letters) it is the only pai*t of the the institutes of Moixammfd 

work in which anything is mentioned con- i however, not confined to the admini 


cerjiing forms of Weitin{?. 


stratum of justice in our Asiatic territories. 

- I The coirimeroe of Great Britain' ex- 

In conolacling this short review, tho tends to almost every region where his 
translator esteems it his duty to add, that I religion is professed; and aa this work is a 


it is a very imperfect summary indeed of 
the work which is now presented to the 
Public. The, suhjectB of it would admit of 
a much more ample discussion.—But to 
enter into a comparative and analytical 
survey of topics bo numerous and important 
would of itself require a large volume ; and 
the patience of the reader is perhaps ex¬ 
hausted. The more particular investigation 
of them we shall therefore leave to his own 
reflections or icquiries; and hasten to con- 


communtury upon the juridical code of the 
Ori'OMAK as well as of the Mogul empire, 
and is aiiplicablo to the eustums and judicial 
reguiulions of Cairo, Aleppo, or Conetanti- 
nople, as ^vell as of Delhi or Moorsheda- 
bad,—it can scarcely fail to open a source of 
desirable knowledge to the merchant and 


* See tho Penal Code, and Code of Criminal 
Procedure. 
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aKrTTOvelle:?. In a political view, likewise, 
it isrhumbly presumed that this work will 
not ho found altogether uninteresting. At 
the present eventful period, when wo have 
seen new empires springing into birth, and 
the old indignantly throwing off the long- 
vivetted chains of despotism, the grandest 
remaining fabric of Mamism seems hastening 
to its Ml. - In expecting this mighty ruin, 
Tv'e are naturally led to inquire upon what 
principles tho fabric was founded, and to 
what causes we arc to attribute its decay.— 
Some parts of the following tioatise are par¬ 
ticularly calculated to assist us in such an 
investigation. We may there observe that, 
however sagaciously it might be formed for 
the sudden extension of dominion, during an 
age when mankind were involved in tho 
darkest gloonx of superstition and ignorance, 
the Mussulman system, civil and religious, 
is but wretchedly adapted to tho purposes 
of public security or private virtue. We 
may observe, with some degree of laudable 
exultation, its obvious inferiority/in every 
useful view, to that excellent system which 
we profess, and which is so admirably cal¬ 
culated to promote the temporal good of 
mankind, as well as their eternal happiness ! 

But it is time to close this address. The 
translator cannot, however, conclude with¬ 
out paying that tribute which justice and 
gratitude demand.—Concerning the public 
zeal, the penetrating and comprehensive 
mind of tho Gentleman to whom the work is 
dedicated, it is unnecessary to enlarge in 
this place. I’rom him the present transla¬ 
tion derives its existence; and the merit of 
liis design received its best confirmation in 
the continuance of support it experienced 
from his immediate superiors, as well as 
from his successors in office.—To the liberal 
attention and honourable confidence of Sin 
John MA.crnBESON and his Colleagues in 
the Bengal government it is owing, that 
the translator was at all enabled to look 
forward to the completion of his labours. 
Yet this attention and confidence, ilattering 
as they were, would not have sufficed to bear 
him through an arduous and expensive 
undertaking, had it not been aided by the 
generous and munificent support of the 
Court oe Directors, whoso regard to every 
effort whioli may tend to promote the 



interests of our Oriental dominions has been 
repeatedly experienced both by himself and 
others. Conscious of his own deficiencies, he 
has only to hope it may appear, that what 
they have liberally granted has been faith** 
fully and diligently employed. He enter¬ 
tains too humble an opinion of his abilities 
not to be sensible that, with all his assiduity, 
aided by the many happy suggestions of tho 
worthy and excellent friend who had for 
some time been his Colleague in tho per¬ 
formance, it will still be found far short of 
perfection.—The chief business of a trans¬ 
lator, when engaged in an undertaking of 
this kind, is scrupulous accuracy, and the 
only merit he can claim laborious applica¬ 
tion. The former of these the present trans¬ 
lator has endeavoured to preservo, and tho 
latter he presumes to affirm has not been 
wanting. Kovertheless, there is undoub tedly 
much room for correction and amendment. 
The very nature of the work rendered the 
translation of it a business attended with no 
common degree of difficulty. Treating of an 
abstruse science, the technical term.s of which 
are but nakedly explained, and frequently 
not to be met with in any of his guides, all 
the light tho translator could obtain to a 
knowledge of his subject necessarily sprung 
out of tho text; and consequently, as ho 
advanced, he saw continual occasion for 
retrospective alterations, which amounted to 
little less than a repetition of his labour. 
He found himself therefore frequently at a 
loss; and repeatedly experienced the truth 
of an observation mado by our immortal 
Lexicograpber,*—that “ a writer may often 
in vain trace his memory, at tho moment of 
need, for that which yesterday he knew with 
intuitive readiness, and which will come un¬ 
called into his thoughts to-morrow.” 

In confirmation of his wish to render this 
publication, as much as in his power, worthy 
of tho patronage under which it has been 
conducted, the translator hopes he may bo 
indulged in the egotism of the remark,—that 
he has dedicated his throe last years un- 
rcmittedly to revisal or rc-translatiou.—He 
now dismisses it with an anxious wish that 
that patronage may not appear to have been 
bestowed, or hia own efforts applied, in 
vain I 
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BOOK I. 


0 E Z A K A T. 


Definition of the •—Zakat, in its, 

primitive sense, means purilication, wlion(3e 
it is also used to express a contribution of a 
poition of property assigned to the use of! 
the poor, as a sanctification of the remainder , 
to the proprietor. Jt is by some oommenta- I 
tors termed the indispensable alms. 

Chap. I, — Introductory. ! 

Chap. II. - Of Ziihat from Sowayeem ' 

tlmt. is, Tierdasand Flocks. 

Chap. III.—Of Zakat from personal 
e.fFects. 

Chap. fV.—Of the laws reipcotmjr those i 
who como before the Colleolor. 

Chap- V.—Of Mines, and buried Trea- 1 
sure)*. I 

Chap. VI.—Of Zakat from the Fruits I 
of the Farth. ' 

Chop. Vfl.—fif the Disbursement of 

Cliap'Vra.—Of Sadka-fitt.ir. j 


I strated. The reason why the Mussulman 

I faith is made a condition is, that the render- 
I ing of Zakat is an act of piety, and such can- 
I not proceed from an inliael. The reason for 
I the possession of a Nisab being a condition is, 
' that the Ih’ophet has determined the obliga¬ 
tion of Zakat upon that amount. The reasons 
for Flawlan-IIawl being 'made a requisite 
condition^ are^ twofold ; Fik.st, because some 
space of time is necessary to increase* of pro¬ 
perty, and the law determines this at ono 
VfMr, because the Prophet has dcclnnd, 
Zaka'i ^is not due upon property until the 
same shall have hem possessed one year by 
the propriotor j’'— S econdly, the propietor 
of a isisab is able, within auoh a period, to 
obtttin ou tnciTOAo from it, Jiitior. iti n yit<ar 
thrrv wro four in »>aoh of whudi it 

mciAl commonly happenA that nuch prin’orty 
btnr^ II ditb rent prico ; w'h« rcloru th» nili* i« 
determined accordingly. It is to be observed, 
that some maintain Zakat to be due imme¬ 
diately upon the completion of ITawlan-liawl, 
and others that it is so through life.t 
Zakat is not due from infants nor froyn 
manutes. — ZaKat is not incumbent upon in¬ 
fants or mnniacs.—Shafei declares Zakat to 


CHAPTER I. 

Oh libation of Zakat ^ and the coyiditions upon 
which it is incimihent,- Zakat is an ordinance 
of Cod, incumbent upon every person who is 
free, aane, aiiull. and a Muwuiman, provided 
he be possessKh in foil propriety, of such 
oblate or ctbintAaR orr t4.Tined in thclangiiaKu 
of the law a >'i*ab, and that he ha> boon in 
possession of the same for the space of one 
complete year, which is denominated Hawlan- 
Hawl, The reason of this obligation is found 
in the word of God, who has ordained it in 
the Koran, saying, Bestow Zakat.'* The 
pmeinjimotion occurs in the traditions; and 
it is moreover universally admitted. The 
reason for freedom being| a requisite condi¬ 
tion is, that this is essential to the complete 
possession of property. The reason w)iy 
sanity of intellect and maturity of age are 
requisite eondiiions shall be hereafter demon- 


be an obligation connected with property, and 
therefore that it is incumbent upon those, as 
j well HB upon other propi icton*, in the biiiii© 
I manner nubsiat^neo U» t\ wlfo, and Tytho 
! and Tribub'; but to this our doctors r?‘ply 
. that Zek.at i^ «n net nf ph^ty, niid, ttji Jiuch. ia 
' fulfilled only by being paid with the option 
I of those who arc »ubWt to it; and inUnta 
and iutiniu<» aro not add in law to pon- 
I sessed of option, this hdag necessarily con* 
neoted with reason, which they are not 
end .twin! with ; but thia does not apply to 
Tribute, as that is a provision ansiTio^ from 


* By increase is here understood that ob¬ 
tained by breeding, where the Kisab consists 
of cattle, or by profit, where it consists of 
merchandise. 

t That is to say, annually, upon the same 
property, m long as it remains with the pro¬ 
prietor. 
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ZAKAT. 


for <he expenses of the state; nor to 
that is also in some shape of the 
same nature. ^ 

With certmnexce'jotions,'—!.!^ a lunatic have 
lucid intervals within the year, it is the same 
as if they happened within the month of 
zan ; that is to say, if he recovep his reason 
within the year, he is subject to Zakat, in the 
same manner as if he were to recover it withi n 
the month of Kamzan, in wliioh case he would 
have to make up for the days of Lent he had 
omitted in consequence of his insanity.— 
Ahoo Yoosaf has observed, that regard is to 
bo paid to the length or continiianee of the 
lucid intervals; tliat is to say, if they eon- 
tinuothe greater pari of the year, the lunatio 
is subject fcoZakat; but if he bo insane for 
the greater part, it is not incumbent upon 
him. It is to he observed, that ori^yinal and 
supervenient insanity are here considered as 
the same; by original is understood that 
which appears in a person in infancy, and 
continues upon him as he grows up to pu¬ 
berty; and by superv enient, that which occurs 
after a person has attained the years of ma¬ 
turity. It is related as an opinion of Aboo 
Yoosaf, that if a person attain maturity in a 
state of insanity, gnd then becomes sane, the 
year * is considered to commence from the 
instant of his recovery, the same as a boy 
attaining puberty, with whom it is regarded 
as commencing on the day of his majority. 

Nor from MokaUhts. — Zakat is not incum¬ 
bent upon a Mokatih, he not being completely 
and independently possessed of property, 
since he is still a slave ; wlienee it is that he 
is not at liberty to emancipate any of his own 
slaves. ■ 

Nor from insolvent debtor s.—7iXKXT is not 
incumbent upon a man against whom there 
are debts equal to, or exceeding, the amount 
of his whole property. Imam fthaibi alleges 
that it is incumbent, because the cause of the 
obligation, to wit, possession, of an increa.siiig 
Nisab, is eBtablisned. To this our doctors 
reply, that such a Niaab is not itossessed by 
him clear of incuiribrance, and is therefore 
held to be non-existent, the same as water, 
which, when provided for the sole purpose of 
drink,t is held to be non-existent with re¬ 
spect to performanco of the Tammeein, and 
cloth provided for the purpose of apparel, 
which is held non-existent with respect to 
the obligation of Zakat. But if his property 
exceed his debts, Zakat is duo upon the ex¬ 
cess, provided the same amount to what is 
sujfficienfc to constitute a Islsab, and that it 
be free from incTiiribrance. By tlie debts here 
mentioned are understood those due to indi¬ 
viduals; such, therefore, as arc duo in consc- 


♦ For the establishment of Hawlan-Hawl 
in his possessions. 

t As in the ca.ravans, where water is pro¬ 
vided and carried upon camela for drink, but 
not for the nurp9se of purification, which in 
that or similar situations is permitted to be 
performed with sand. 



t ouence of vows, or on account of ox pin 
' (io not forbid the obligation to pay Zakat: 
hut a debt of Z:Lkat forbids the obligation to 
pay Zakat in the continuance of the Nisab, 
as that would be thereby rendered defective: 
and, in like manner, a debt of Zakat forbids 
Zakat after the dissolution of thehfisab. The 
case of the continuance of a, Yisab is, whero 
the proprietor keeps it for two years without 
rendering any Zakat upon it, in which case 
no Zakat is due from him on account of the 
second year ; because a Zakat, in the‘propor¬ 
tion of one in forty, is already due on account 
of the precedingyear, whence the full amount 
necessary to constitute a iNiaab does not re¬ 
main in the second year : and the case of 
dissolution of the Nisab is, where the pro- 
; prietor keeps the same for the full space of 
I one year without paying Zakat, and then dis- 
, poses of the Nisab, and afterwards becomes 
I possessed of another Nisab, and this also con¬ 
tinue in his possession for the complete space 
; of one year; in which case, no Zakat is due 
i upon this second Nisab, because a proportion 
I of one in forty is already occupied by the 
I Zakat due on the former Nisab which has 
, been disposed of. Ziffer controverts the rule 
I in both these cases: and it is also said that 
I Aboo Yoosaf controverts it with respect to 
I the second case.^ The reason why a debt of 
‘ Zakat thus_ forbids any further obligation to 
pay Zakat is, that <<he claimant of a debt of 
Zakat is, in fact, an individual,* as the 
claimant thereof, in pastures, is the Imam, 
rind, in articles of merchandise, the deputy of 
the Imam ;t and the proprietor of tne pro¬ 
perty, in all other articles, is the Imam’s 
substitute,}: 

Nor upon the necessaries of life> —^Zaxat is 
not dpe upon dwelling-houses or articles of 
clothing ^ or household furniture, or cattle 
kept for immediate use, or slaves employed 
as actual servants, or armour, or weapons 
designed for present use; all these falling 
under the description of necessaries ; neither 
are such considered as increasing property; 
and the same of books of science, with respeeb 
to scholars, and likewise of took, with re¬ 
spect to handicrafts ; these being to them as 
necessaries. 

Nor upon uncertain property, —If a man 
have a claim upon another for a debt, and the 
other dispute the same, and some years thus 
pass away, and the cluimant bo destitute of 
proof, ana the debtor afterwards make a de- 

• In opposition to God; ^for, if Zakat were 
claimed purely as a right of God, the payment 
of it would bo absoluttdy and unconditionally 
incumbent. 

t Because the Imam is always supposed to 
collect tbo Zakat upon pastures^ in person, 
and that upon merchandise by^his deputies, 
z. e. by collectors placed at particular stations 
for that purpose. 

X A.s the payment of Zakat, upon all other 
articles, is committed to the proprietor him¬ 
self. 









ZAKAT. 


Q 


" ^aratiAii or ackno-wledgroent publicly, inso 
niuoli that there are witnesses of the same, 


Aboo Yoosaf agrees with MoharamedkiiA.-i 
specting the validity of a Kazee's decree of 


IkjJJL. 


there is no obligation upon the claimant to insolvency; but he, at the same time, co- 
render any Zakat*^ for so many years as have | incidea with Haneeta, that the property of 
thus passed. This uncertain sort of property ■ which the debt consists is not, in this case, 
- ^ :i •_ 1-. * suhiect to Zakat. 


is termed, in the language of the law, Zimar :j ^ ^ ^ 

and trove property, and fugitive slaves, and. Intention oj tfnffick tu pvopeYty sv.ojtcts 
usurped property, respecting which there is it to a person purchase a female 

no proof, and property sunk in the sea, or . slave for the purpose of tramek, and atter- 
buried in the desert and its place forgotten, , wards retain her for his own use, declaring 
and property tyrannically seized by the Sul* ! his intention, no Zakat is due upon her, 
tun, are all of the description of Ziniar : and because the intention is hero connected with 


ail these articles are equally exempted from 
Hadka-ftttir.t Zifter and Shafei maintain, 
that all these articles are subject both to 
Zakat, and also to Sadka-iittir, as the cause 
of the obligation to pay Zakat (to wit nos- 
sesyicn of a N isab) is established in eacli of 
them, although it was not in the immediate 
seisin of the proprietor whihst it fell under 
the description of Zimar, which does not for¬ 
bid the obligation to Zakat; like the property 
of a traveller, which if it remain in his house, 
is nevertheless subject to Zakut, although it 
be not at the time in his liands. 'l.'he argu¬ 
ments of our doctors herein are twofold : 
TTrst, Alee declared that no Zakat is due 
upon Ziraar property; Secondly, the cause 
of the obligation to pay Zakat is the posses¬ 
sion of property in a state of iiioreaae, which 
cannot be the case but where the proprietor 
has an immediate power of management over 
it; but this does not apply to a traveller who 
has property at home, as he may manage it 
by agents. 

Propeiitt buried in the house of the pro¬ 
prietor is not Zimar, because it is easily 
recovered; but, with respect to property 
buried in any other ground than that on 
which the house actually stands (such as the 
garden, for instance), there is a difference 
among our modern doctors. 

It is due upon unqucstumdhle jiroperty ,— 
Property which, is acknowleclged by n 
debtor to be owing to his creditor is subject 
to Zakat, whether such debtor bo rich or 
poor, because the recovery of it is possible : 
or if the debtor dispute the demand, yet 
hero also the property in question is subject 
to Zakat, provided there be proof sufficit ut 
to substantiate the creditor’s claim, or that 
the Kazee himself be satistied of the justice 
of it; because here also recovery is possible. 
And if the acknowledging debtor be poor,— 
that is to say^ if the Xiizee declare him 
insolvent,—yet here also the property in 
question is subject to Zakat, according to 
Haneefa,—he holding that a Kazee’s decla¬ 
ration of the insolvency of a debtor is not 
approved r but Imam Mohammed maintriiiis 
that the property in this^case is not subject 
to Zakat,—he holding a. Kazeo’s declaration 
of a debti^r’fl insolvency to be approved.— 


* Upon the property which is the subject 
of the claim. 

t For an explanation of Sadka-fittir, see 
Chap.VlIL 


the act, namely, the relinquishment of traff ok 
in her ; and an intention thus declared, when 
connected with an act, is to be credited 
and if he should afterwards declare u design 
of trafhoking in her ; yet no Zakat will be 
due upon, her in virtue of such duclaration, 
until he actually dispose of her by sale, 
because here the intention is not conuected 
with the act, and consequently she is not held 
to be a subject of trathek from his deelara- 
tiou, unless he actually sell her, when Zakat 
is duo upon her price. 

Jf a person purchase a thing with, an in¬ 
tention of tialti«;k. it ia to be considered as 
an article of tralHok, on account of the con¬ 
nection of an intention of traffiok with the 
act, to wit, purchase: contrary to a case 
where a person obtains possession of property 
by inheritance, and intends to traflick in the 
same, such nor being considered an article 
of tralfick merely from the intention, since 
that, in this case, bears no relation to the 
act.* 

If a man become possessed of property by 
gift, or bequest, or marriage, or Khoola, or 
composition for blood, and intend tiaffickin^ 
in the same, it becomes (and is, in. virtue of 
his intentioQ, considered as) an article of 
merchandise,—according to Aboo Tooeuf,— 
he holding the intention here to be connected 
with the act. It is related as an opinion of 
Imam Mohammed, that this property does 
not become as merchandise, because the in¬ 
tention is not here connected with the act of 
traffick, which is understood only by pur¬ 
chase and .sale: some, hoW'cver, have related 
this difference of opinion the reverse of what 
ia here mentioTu d, 

Intention of Zahat^ in the payment, neces¬ 
sary to its validity .— The payment of Zakat 
is not lawful, except under an intention 
existing at the period of such payment, or at 
the period of setting apart the proportion of 
Zakat from the INisab-property, because the 
rendering of Zakat is an act oi piety, to 
which the intention is essential; and a 
radical principle of the intentiou is that it bo 
connected with the payment: but yet, inas¬ 
much as the giving of Zakat to the poor is 
necessarily an act of frequent repetition and 
occurrence, it euffioes that the intention 
exist at the period of setting apart the pro¬ 
portion of Zakat (us aforesaid), for the sake 
of convenience. 

* That is, to the means by which such pro¬ 
perty was acquired. 










ZAKAT. 


tinder certain circumHances^'- 
C man bestow bis whole property in 
'^-cMrity, without intention of Zafeat, the 
obligation of Zakat, with respect to him, 
drops, upon a piinciple of benevolence, 
because such obligation extends to a certain 
part of his property only; and where the 
whole is thus bestowed, that part is neces¬ 
sarily included ; whence it is that there is 
no necessity for his specifying the same by 
intention. 

rp a man give to the poor a portion of his 
Kisab property, without intention of Zalcnt, 
his obligation to Zakat drops with respect to 
such portion (according to Mohammea), be¬ 
cause the part of his property due (ou 
account of Zakat) affects the wbolo of his 
Nisab e(iiia]iy,—wherefore, when a part of 
the Nisab is thus bestowed, the proportion duo 
upon such part goes along with it. Aboo 
Yoosaf maintains that the obligation to the 
Zakat of that portion does not drop, because 
DO part thereof is particularly specilied as 
Zakat, the remainder of the Nisab being the 
subject from which the obligation is to be 
discharged: contrary to where the whole Nisab 
lus been bestowed, since there the proportion 
due on account of Zakat goes, a certiori, as 
being involved in the whole. 



CHAPTER IT. 

OP ZATCA.T TROM: SAWATEIIM ; THAT IB, 
HERDS A^TD ELOCKS. 

Definition of /S'aWfl^em.—SAWATEEH is 
the plural of Sayeeraa ; and Sayeema is, by 
the learned, understood to imply camels, 
oxen, goats, and other animalB which sub¬ 
sist for the greater part of the year upon 
pasture ; wherefore, if they live but half 
the year in pasturos, and are fed for the 
other half upon forage, they do not fall 
under the description of Sawayeem.*—And 
this chapter is divided into several heads. 

Sect. l.—Of the Zakat of Cameh, 

One poat due upon five camels, No 
Zakat is due on fewer than live camels; and 
upon five camels the Zakat ia one goat, pro¬ 
vided they subsist upon pasture throughout 
the year; because Zakat is due only upon 
such camels as live on pasture, and not 
upon those which are fed in the house with 
forage. 

One goat is due upon any number of 
carailsirora five to nine; and two goats is 
the Zakat on any number from ten to four¬ 
teen ; and three on any number from four¬ 
teen to nineteen and four upon any number 


* This term is in our dictionaries trans¬ 
lated pastures, but the above is the precise 
definition of ih j 


from twenty to twenty-four; and upA* 
number of camels from twent3^-h ve to thirty- 
live the Zakat ia a Binnit-Makhass, that is 
a yearling camel's colt; and upon any 
number from thirty-six to forty-five, a 
Binnit-liboon, or camel’s colt of two years; 
and upon nuy ■number from forty-six to 
sixty, a Hikka, or four-year old female 
camel; and upon any number, from sixty- 
' one to seventy-five, a Fazeeyat, or five-year 
old female camel; and for any number from 
seventy-six to ninety, the Zakat is two 
earne ?8 colts of two years; and on any 
number from ninety-one to one hundred and 
twenty, two Hikkas. These proportions of 
Zakat upon camels are what were written by 
the prophet in hia letters and instructions to 
his publio oificera and Aiimeels. And when 
the number of camels exceeds one hundred 
and twemty, the Zakat is calculated by the 
aforesaid rule; ^ that ia to say, where the 
whole number is one hundred and twenty- 
live (for iuatance), the Zakat is one goat for 
the odd five, and two Hikkas for the one 
hundred and twenty; and if the excess 
number he ten, two ^oats; and if it be fifteen, 
three goats; and if it be twenty, four goats ; 
and if it ho twenty-five, a yearling carad’s 
colt: and if the whole number of camels be 
one hundred and fifty, the Zakat ia three 
Hikkas; and if the number exceed one 
hundred and fifty by live, it is then one goat 
and three Hikkas, that is to say, Inree 
Hikkas upon the hundred and fifty, and a 

f oat upon the odd five ; and upon one h un- 
red and sixty camels, the Zakat is three 
Hikkas and two goats; and upon one 
hundred and seventy, three .Hikkas and four 
goats; and upon one hundred and seventy- 
five, three Hilckas and one yearling colt; and 
upon any number from one hundred and 
eighty-SIX to one hundred and ninety-five, 
the Zakat is three Hikkas and a two-year 
old colt; and upon any number from one 
hundred and ninety-six to two hundred, the 
Zakat is four Hikkas; and in this manner is 
the Zakat to he calculated upon every fifty 
camels exceeding one hundred and fifty.— 
This arrangement is according to our doctors. 
Shafei alleges that when the number ex¬ 
ceeds the hundred and twenty by one only, 
the Zakat is three two-year old colts; and if 
it amount to one hundred and thirty, it is 
one Hikka and two two-year old colts; after 
wliieh the Zakat is calciilatod at a two-year 
old colt upon every^ forty caniGls, and a 
Hikka upon every fifty; the prophet, upon 
a particular occasion, having written to one 
of his Aumeels to thiseflPoct, without making 
any mention of a goat upon the odd five, and 
80 forth. But our doctors, in support of 
their opiniou, as above, cite the lettervS of the 
prophet to Omar, where he says, “upon 
every five camels the Zakat is one goat.*’ 
Female camels onlp lawful in the pay¬ 
ment ^ of Zakat. —Ani) it is to be observed 
that, in the payment of the Zakat of camels, 
females alone are lawful, becairse males are 
held to bo lawful only in regard to their 













Chap. IL] 


ZAKAT. 


laf).* suoL being recorded both in the 
safertjS: writings and in the traditions. 

Camoh of all descriptions included .— 
0am KLs of every description, whether Bac- 
trian, Arabian^ or others, are all included in 
these rules of Zakat, as the term 
[Shutr] is common to all. 


s», m- 


Sect. IL—Of the Zahat of Horned Cattle. 

One yearling due upon thirty kme^ 6 cc .— 
Ko Zakat is due upon fewer than thirty 
kine; and upon thirty kine, which feed on pas¬ 
ture for the greater part of the year, there is 
due at the end of the year a Zakat of one 
Tubbee, that is, a follower, or yearling calf, 
male or female; and upon forty kine there is 
due one Misna, or calf of two yf?ars, male 
or female, on the authority of the prophet; 
and where the number exceeds forty, the 
Zakat (according to llAJS’EEje'A) is tobe oalcu-' 
lated agreeably to this rule, so far as sixty ; 
that is to say, if there be one animal more 
than the forty, there is an additional Zakat 
of tho fortieth part of a Misna ; and if two, 
of the twentieth part of a Misna ; mid so on 
to the number sixty.—What is hero ad¬ 
vanced accords with the Mabsoot: and the 
ground upon which it proceeds is that, in the 
sacred writings, the Zakat is particularly 
specified for any number between thirty and 
forty, and also for those of sixty and above, 
but none for the numbers between forty and 
Sixty. ^ Hasan states the doctrine of Ilaueeia 
to bo in this case, that, ou the numbers from 
forty to forty-nine, no excess Zakat whatever 
is due ; and that upon fifty kine the Zakat 
is one Misna, and the fourth of a Misna, or 
the third of a Tubbee; because upon every 
Akid, or drove of even number, in a Msab 
of cattle, such as thirty, forty, or fifty head 
Zakat is due, but not upon any intermediate 
number.—rThe two disciples say tliat no 
Zakat whatever is due upon any odd number 
between forty and fifty; and there ia also one 
tradition of the opinion of Hanecfa to this 
effect: and the reason they allege is, that the 
prophet said to Maaz, “Take not any thing 
from an Owkas of kine;” and be explained 
an Owkas to mean any number between 
forty and fifty. And upon sixty kine, the 
Zakat ia two yearling calves, male or female: 
and upon seventy, one Misna and one Tubbee: 
and upon eighty, two Misnas: and upon 
ninety, three Tubbeevs; and upon one hun¬ 
dred, two Tub bees and one Misna : and thus ' 
on every ten head, a Misna and a Tuiibee 
alternately, the prophet having ordained 
that the Zakat upon thirty kine should be a 
Tubbee; and that upon forty a Misna :— 
thus, upon one hundred and ten kine, the 
Zakat ia two Mianas and one Tubbee; and 
upon one hundred and twenty, four Tubbeea, 
lUE usual method, however, of calculating 
the Zakat upon large herds of cattle, is by 


dividing them into thirties or forties,_ 

posing upon eveSry thirty one Tubbee; or upon 
every forty one Misna. 

are included with other horned 
— ... cattle, —li is to be observed that buffaloes are 
camel included^ with kine in the laws of Zakat, 
those being also oonsidi red as a species of 
black cattle; but yet, in our country,* the 
buffalo is not regarded as of the black cattle 
species ; whotice it ia that if a person were 
to make a vow, saying, “ Twill not eat of the 
flesh of black cattle/’ and were afterwards 
to eat buffalo beef, he would not be forsworn. 


* That is to say, the price of a male is 
hdd to be lawful in Zakat, but not the 
animal. 


^ect. Ill,—Of the Zahai of Goats. 

One poat due upon forty goats^ ^e .—No 
Zakat ia due upon few'er than forty goats; 
and upon forty goats, which feed for the 
greater part of tho year upon pasture, there 
is due, at the expi radon of the year, a Zakat 
of one goat; and this Zakat suffices for any 
number from_ ^ forty to one hundred and 
tv^enty ; and if the number exceed one hun¬ 
dred and twenty, a Zakat of two goats is duo 
i-Tom one hundred and twenty-nne to two 
hundred ; and if it exceed two hundred, a 
Zakat of three goats is due from two hundred 
and one to three hundred and ninety-nine ; 
and if it amount to four hundred, the Zakat 
is four goats : and beyond four hundred the 
Zakat 18 one goat for every hundred : the 
prof)het haying thus ordained, and all the 
doctors uniting in this opinion. It is also to 
be observed, that the same rules of Zakat 
are applicable to sheep as to goats, the term 
uhannem, in the tradition equally implying, 
boih_ species. 

li-ids or lamhs are not acceptable payment 
unless they be above a year old.—\% I be 
Zakat of goats or sheep, Sinnees are accept¬ 
able payment, but not Juzzas. This is the 
Zahir-Riiwnyet. Sinnees are kids •which 
have entered on the second year; and Juzzas 
are such as have not^ yet completed their 
first year.—The two diaoiplea have said that 
tho Zakat may be paid with the Juzzas of 
sheep ; and there is one opinion of Haueefa 
recorded to this effect; and tho reasons are 
twofold ; Fiust, the prophet has said. “ The 
Zakat upon them consists of Juzzos and 
Sinnees ;'‘—Seco]vi)ly, sacriffee is fulfilled 
by the immolation of a Juzza, and therefore 
Zakat may be also discharged by it. The 
ground upon which the Zahir Bawavet pro¬ 
ceeds is also twofold ; First, a saving of 
Alee, “ In Zakat nothing is acceptable short 
ot a Sinnee ; SecondsV, in tho Zakat of 

goats it incumbent to give those of a 
I middling size, and the Jiizzas of'sheep are 
not of that standard, being small; whence it 
is that the Tuzzaa of goats also are not ac¬ 
ceptable in Zakat. With respect to the first 
reason urged by the tw'o disciples, it may bo 
replied,^ that by the term 'Juy:za, as men¬ 
tioned in the ti'jidition, hi to be understood 
the JuzziaB of camels, that is,yearling colts: 


Meaning Persia or Hindosfcan, 
















ZAKAT. 


they say of saorifioe is no rule, as 
"* i^iit of a Juzza is approved (aot by analogy, 
the express words of the sacred 

text. 

I^uf males and feynaUs are equally ac^ ^ 
ceptahle. —In paying the Zakat of goats or i 




apd one complete year should pass froanj iJL J 
period of possession, still no Zakat is due; 
nor does any become due until the expira¬ 
tion of the term, of a year after they shall 
have been grown up. 

One camel's volt due on 25, 4'^,—A'BOO 


sheep, males and females are equally accept- Yoosaf holds that Zakat is not duo upon 


ableV the term Bhat, in the traditions ap¬ 
plying indiscriminately to both genders. 

ISect. IV.—OJ the Zakat of Horses, 

One Heenar per head due upon horses, or 
Uve Deenan per cent, on the total vaiuv,-^ 
VVmiiN horses and mares ore kept indisorirai- 
nate'y together, feeding l9r the greater part 
of ihe year on pasture, jt is at the option 


fewer than forty kids, or thirty calves,, or 
twenty-live camels’ colts ; and upon twenty- 
five camels' colts the Zakat is one colt: and 
there is no further Zakat due till the number 
amounts to sevt .ity-six, when the Zakat is 
two colts; because upon seventy-six Misnas 
a Zakat is due of two Binnit-liboons; and 
there is no further Zakat till the number 
amounts to one hundred and forty-five, whvn 
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of the proprietor either to give a Za^it 1, throe colts; because upon one hundred 
one Deenar per he^id tor the ^hole, or o ^ forty-five Misiias the Zakat is two 
appreciate the whole, and give I Hikkas and one Jlinnit-makbass. There are 

percent, upon the totaWalue; and this Ipt other traditions of the opinion of Aboo 
themode adopted by Zilfor. ihe two disciples heroin : hnt f.hfi * 


the mode adopted by Zitf« 
maintain that no Zakat whatever is due upon 
horses, the prophet having ordained that 
Mussulmans sliouhl not be .subject to Zakat 
for their horses or slaves. Haneefa in sup¬ 
port of his doctrine, aa above, states an ordi-' 
nance issued by the prophet, in which he i 
directed that the Zakat upon ordinary horses 
should be one Deenar, or ten Dirms, per 
head. And \^ith respect to the ordinance 
above quoted by the two. disciples, that ap¬ 
plies solely to war-horses, and not to ordi¬ 
nary cattle, 

Zakat not due upon consutinq en¬ 

tirely either of males oi of feinules. 

Zakat whatever is due upon a iSisah of 
horses consisting entirely of males, because 
in that there can be no increase by breeding; 
and, in like manner, there is no Zakat upon 
a Nisab con.sisting entirely of mares, tor the 
same reason.— L'his is one tradition from 
I lane eta. There U another tradir ion from 
luio, however, which says that a Zakat is 
due upon mares although there be no horwes 
among them, as horses can be occasionally 
borrowed by the proprietor for the purpose 
of producing, whence increase may be had : 
but tills is impossible with respect to droves 
consisting entirely of horses. 

No Zakat due upon asses or tNuf. <, unless 
0 * articles of commerce .—TnKiiEis no Zakat 
due upon asses or mules, the prophet having 
said, ** Willi respect to Zakat upon assrs 
and mult^ I have received no revjdation.** 
But yet, if'these oninials be as articles of 
merchandise, a Zakat is due upon them, be¬ 
cause, in the present times, Zakat is im¬ 
posed upon the property involved m them 
thi* Kiime as upon any other articles of 
tramck, 

^ect, V.—Of the Zakat of Kids^ and Calves, 
and Camels Colts. 

No Zakat due upon the young of herds or 
flocks until a year o/d.—ISo Zakat whatever 
is due ijacoording to Haneefa) upon the 
young of goats, kine, or camels, which are 
under one year; that is to say, if a man 
were to purchase twenty-five oamols’ colts 
(for inetance) or forty kids, or thirty calves, 


Yoosaf heroin; but the above, as being a 
posterior record, supersedes them. 

Case of the payment of Ziukat by suhstifu- 
Ii' a person owe, as Zakat, ol Misna, 
and it should happen that he is not possessed 
of one, having no cattle in his fiocks but 
what are either under or over that descrip¬ 
tion, the officer who collects the Zakat is nt 
liberty either, in the fonner case to take an 
animal of the under rate, and the difiei'cnoe 
in money,-"'Or, in the latter, to take one of a 
superior sort, paying the diffei’enoe of value 
between that and a Misna to the proprietor. 
It is to he observed that, in the latter case, 
no constraint is to be put upon the collector, 
who is at liberty to insist upon either the 
actual thing .due (to wit, a Misna), or the 
Vdlao of one in money, because the accep- 
tanct‘ of an animal of the superior sort, on 
the terms above stated, wears the aspect of 
traffick ; his acceptance of it, therefore, can¬ 
not be compelled, insotnueh that if the pro¬ 
prietor Weis' to give him no obstruction in 
taking it, yet he is not considered as being 
seised of it; but the collector may be com¬ 
pelled to accept of an ayimal of an inferior 
sort, and the difference in money, insomuch 
that if the proprietor merely give no ohstruc- 
I tiou to the officer, in thus taking the animal 
and the difference, he (the officer) is eon- 
( sidered as being eeiaed of the same ; because 
here the transaction does not bear the aspect 
of purchase and sale, ns the proprietor pays 
the infcrioi animal in part of the Misna, and 
consequently the difference along with it. 

Substitution of the value latvful .—Ip a 
proprietor, in Zakat, sliould, in^ lieu of the 
actual thing due, pay the value in money, it 
is approved, according to our doctors; and 
the same holds good in expiation, or in the 
payment of Sadka-fittir, or Tythc, or the 
fulfilment of a vow. Shafei maintains chat 
this is nnlawful, because it is not lawful to 
exchange, for a substitute, anything specified 
in the sacred writings ; as in aacrifiee (for in¬ 
stance) where a substitution of value for the 
victim is illegal. The argument of our doc¬ 
tors is, that God has himself ordained Zakat, 
and has directed the same to be dis tributed 
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r ahiis to the poor, which plainly indicates 
the intent of the institution is merely 
the poor should derive a subsistence 
from it, BO as that their wants may be there¬ 
by relieved; and to effect this the Vblue will 



respect to Zakat likewise : contrary i i .. 
sition by breed or profit obtained within the 
year, that being’ a dependant only of the ori¬ 
ginal property, and, as such, not to be con¬ 
founded with It. To this our doctors reply, that 


answer eQuallyweii with the specific animal, : the reason Jbr supervenient aeouisitioii, by 
wherefore the suKstitution of the value in brood or profit, being added to the iNfsab, is 
payment of Zakat.is legal, the same as in | homogeneity in the subject of it; since, where 
payment of Jazzeeyat, or capitation-tax : i the original and supervenient property are of 
but tni.s reasoning does not apply to sacrifice, ■ the same species, it is not easy to cliseiMmiiiate 
as that IS an act of piety, to the fulflliuent of I precisely between them, and consequently 
which the shedding of the blood of the victim difficult to ascertain the Ilawlan-Hawl with 
IS essential, wherefore no conclusion can be respect to any species of profitable acquisi- 
drawii from this instance, as there is no tion arising from original property; and, as 
analogy between the two cases. the TIawlan-Hawl is regarded only for the 

Ma joiirm^ caiile eprempt from Za%at ,— sake of convetiience, it therefore appears that 
tAMKis and oxen kept for the purpose of. homogeneity in the subject is a sufficient 
labour, nuch as carrying burthens, drawing | reason for the supervenient acquisition being 
the plough, and ^80 forth, are not subject to added to the original property; and this 
/^aicat; neither is any Zakat due upon them reason exists in the present case, 
where they arc fed one half of the year or I Hides 7'espectiyi0 the Afoo. — Tirn two 
more upon forage. Malik controverts this Sheikhs hole! Zakat to be due upon the Nisab 
doctrine: but the arguraeiita of our doctors only, and not upon the Afbo: but Mo- 
iierem arc threefold ; 1 jest, the prophet has I hammed and Ziffer maintain it to be duo 
exprossty ordained that these two species of, upou both the Nisab and the Afbo, that is, 
cattle should: be exempted from Zakat under I upon the whole; tiio result of which diffe- 
such eireumstances; yECONDLT, the cause of I rence in opinion is that, if the Afoo w^ere to 
UK oDli^^ation of Zakat consists in the posses-' perish, and the Nisab to remain then 
sion ot iQcreasiug property, and the increase , according to the two Sheikha, the whole 
or cattle can he conceived only under two i Zakat that had been before obligatory still 

kept reraam^^ but, according to Mohammed, 


„ , ' , - - - --- -..'gue that Zakat la 

Where the cattle are fed unon forage, the ! due as an acknoAvledgmout for tfte blessings 
Keeping of them is attended with great ' of ITovidmice, and the Afoo is a blessing the 
expense, a circumstance which more than | same as the Nisab that is to say, th('v are 
oountcrbaianoea auyadvantagetobedenved j both equally hlessings, wherefore Zakat is 
irom their breefling in such a situation, and ' equally due upon both. The argument upon 
therefore virtually prevents increase, al- . which the Sheikhs support their opinion is 
tmrngh It may not actually do so, twofold: First, the prophet has expressly 


be paid in animah of a mcdiuyn 
Paine. The offi(?cr, iu collecting Zakat, is 
not at liberty either to insist upon the best 
or to KiHiept of tin- worst sort of the projierfcy 
oohocfced upon, but must take what is of a 
medium standard, because the prophet has so 


said, “ The Zakat upon five care els is one 
goat, and ZvIKat is not due upon any fur¬ 
ther number till it amount to ten and in 
like manner the prophet has ordained the 
Zakat upon every Nisab, and forbidden it 
upon the Afoo ; kSiscoNDLY, the Afoo is a do- 


orc/iiiiifd it ami also, beeauso, in conlining ^ pendant of the Nisab, whence, Tf"a piirt of 
Ztukat to property of a medium viilue, | the whole Nisab and Afoo were to perish, the 



and obtains an H aueofa accounts the loss upon the Afoo to 
addition ol tho same sort or species within tho extent thereof, and beyond that upon 
the Nisab, apd pay , the Nisab property of the first (or highest) 
upon .ho whole. ^hafei objects to ; denomination, unci beyond that upon the 


Ufion tho whole. 

ttaintuiinfig that, the supervenient 
acquisition should not be added to the first 
Nisab, becauao thr property of whh^h that 
conauts IS original ami independent with re- 
fipeet to propriety, and is therefore so with 


'* Meaning, that where the cattle are 
sutferecl to go at large, as in pastures, the 
males nave free access to the females, which 
produces breed. 


Nixsab of the next lower denomination, and 
so on to the last (or lowest) denomination of 
Nisab; becauso the Nisab of the highest de¬ 
nomination is the principal, to w'hich all the 


*Afoo^ literally means exempt. Tli the 
Zakat of cattle it is used to express any in¬ 
termediate or odd number between one Nisab 
and another, as between twenty-five 
thirty-six camels, fox instance. 


and 
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^ ^ ^ iaabs are dependants; and, accord^ 
\%,^^Sg^t^&/Aboo Yoosaf, tlie lass la calciilatod 
first apon' the Afoo, and beyond that upon 
all the degrees or descriptions of Nisab col- 
lectivoly. 

Case of Zdkat heina levied hy the Uehehi or 
Scliismuticks,—*!^ tlie rebels or schismaticks 
overcome any particular tribe of MubsuI- 
mans, and take from them the Zakat of tlieir 
cattle, when these rebels are driven away, 
the rightful Imam must not impose another 
Zakat upon that tribe, because it ntmears 
from the ahovo circumstance that the Imam 
has not protected them, and the right of im¬ 
posing Zakat appertains to tho imam, in 
virtue of the protection he affords; the 
learned however have decreed, upon this case, 
that tlie tribe in question should repeat their 
Zakat, and pay it a second time, but not 
their Tribute, because the latter is declared, 
in the sacred wiitings, to he applicable to the 
use of the warriors who fight their enemies ; 
and hence rebels may be considered as an 
objt‘ot of its application, they also answering 
this description; whereas the only object of 
the application of Zakat is the poor, and 
rebels do not bestow what they may levy 
upon the tribe, under that denomination, to 
the use of the poor; wherefore it is neces¬ 
sary that the tribe should again pay Zakat, 
so as that it may be applied to its proper 
object; but not their Tribute. Some of our 
doctors say, that if tho aforesaid tribe, at 
the peiuod of paying Zakat to the rebels, 
intend in so doing to give them alms, in this 
case Zakat drops with respect to that tribe, 
and there is no niicessity for their afterwards 
repeating it; and the giving of Zakat to any 
tyrant or plunderer whatever is capable of 
this construction, "because persona of this 
description, whatever wealth they may be 
apparently possessed of, are yet actually 
poor, on account of the retribution, which 
lies against them hereafter ; but the former 
doctrine (that the tribe should repeat their 
Zakat) is preferable to this, because hero the 
Zakat is rendered and applied, a certiori. 

How far the Toglih tribe are subject to 
ZaJeaL —Tjijk Zakat of cattle is not incum¬ 
bent upon an infant of the tribe of Togiib .t 
and whatever is incumbent upon the men of 
that race is so upon the women,also, because 



• This and the next following case are 
merdy local in their application, and allude 
to the stole of Arabia, shortly gfter the estab- 
liflhrncnt of Islamism. The Schiamatieka 
were those who refused to submit to the law 
of the nrophet; wliilst others (like the tribe 
of Toghb, mentioned in the next oaso) sub¬ 
mitted and. paid tribute, 
t One of the Arabian tribes, who refused 
to embrace the faith, but agreed to pay tri¬ 
bute to the prophet- The tribe itsiclf is sup¬ 
posed lo be long since extincti but the laws 
to which the people of it were subject are 
applicable, in general, to all intidei tribu¬ 
taries. 


peace was made with them upon those w'nM i 
‘‘that they should pay, of all publiclJHit!!^^' 
posts, double what aft paid by Mussul¬ 
mans;" now the Mussulman women are 
subject to Zakat, and it iollows that the 
women of the Togb.b race are so in a double 
proportion; but no Zakat wdiatever is re¬ 
quired of infant Muasulinano, wherefore the 
infants of the aforesaid tribe are not subject 
to it. 

^•in acckhntal destruction of the property 
induces an exemption from Zakat, — If tho 
property be destroyed, without being con¬ 
sumed by the pioprietor after Zakat has 
become due (that is to say, after tho comple¬ 
tion of IFawlan-ilawl), the Zakat upon it 
drops. >Shafei has said that if the property 
be destroyed after the proprietor has been 
enabled to pay the Zakat upon it, either by 
the elaiiriant making his demand of Zakat, 
or by the proprietor finding a claimant, 
although such claimant should not liaye 
demanded it, in this case the proprietor is 
responsible for the Zakat, because it was 
due from him, and he did not pay it, although 
it was in his power to have done so ; more¬ 
over, if he should not pay the Zakat upon 
the requisition of the claimant, this ciroum- 
stance stands as a destruotion of it on his 
part. The argument of our doctors is, that 
the Zakat due is a portion or part of the 
Nisah ; and, as its destruction is involved in 
that of the Nisah, it drops of course, the 
same aa wh:.‘re a slave commits a Jonayat 
[oifence against the person], in which case 
It is incumhent upon the proprietor to make 
over that slave to tho VVIilee-Janayat, or 
person inti tied to the composition \ but, if 
the slave should die or be lost in the interim, 
the proprietor ;s no longer responsible for the 
transl'er of him, and that con>seq|itently drops; 
and, with respect to the second argument of 
Shafei, it may be replied, that no person can 
be considered* MS the claimant of Zakat except 
a pauper whom the proprietor may have spe¬ 
cified as the object of its application, and the 
case does not suppose the requisition to be 
made by such an one. Ilut if the colleotor 
demand the Zakat, and the proprietor 
neglect payment, and the Nisah afterwards 
perish, there are various opinions among the 
Hanetihte doctors, some alleging that the 
proprietor of the destroyed Nisab, in that 
case, still remains responsible for the Zakat 
due upon it; whilst oihers maintain that, 
in this instance also, he is not respoiivsible, 
because the jN'isab does not hero appear to 
have been destroyed by him. 

A partial destruction includes a proper 
tionahle exemption,—Is^ after Hawlan-Hawl, 
a portion of a Nisab (such as a third for in¬ 
stance) should be destroyed, the ohiim of 
Zakat is pro portion ably destroyed, ^in the 
same manner as where the whole Nisab is 
destroyed; in which case the whole Zakat 
drops. _ . 

Zakat may he paid in advance .— if the pro¬ 
prietor of a Nisab should pay the Zakat upon 
it, before Hawlau-Hawl> it is lawful, because 
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fee paid it durinia: tie existence of • may tKenee appear to 
mye principle of oLligation to Zakat^ I ptancos ; but where, 
understood iu his possession of a' ’ " ’ ’ * 


& 


winch 

■Nisab ; this pa>;'meut, therefore, is approved, 
the same as a discharge of a debt, under the 
existence of its cause; as where a Mohrim, 
for instance, pays expiation for wounding 
game whilst the animal is yet: alive. This 
doctrine is controverted by Malik. 

If the proprietor of a single INfisab should, 
before Hawian-Hawi, *make payment ofj 
Zakat upon the same for n certain number of 
years in advance, or should^ pay a Zakat 
j.ipon a certain number of additional Nisabs, 
it IS approved, because the lirst Nisab is the 
un^inai with respect to the cause of the obli¬ 
gation of Zakat, and anything beyond that 
is as a dependant. 


niTAPTPrR TTT. 

OF ZAKAT FllOM PUHSONAX. EFFECTS. 

Sect. L -Of the Zahat of Silver, 

No Zakatdue on lesa than 200 dirms .—'No 
Zakat is due on less than two hundred 
Dirnis,* because the prophet has ordained 
that there sin 11 bo no Zakat upon fewer than 
five Awkiyat,t and an Awkiyat is valued at 
forty Dirnis, 

And upon 200 at the rate of two and an 
half per cent.—XwF, Zakat Nisab of silver is 
two hundred Dirms ; and if a man becomes 
possessed of two hundred Dirms, and the 
Hawlan-Hawl be completed, the Zakat due 
upon it ia tive Dirms, because the prophet 
wrote to Maaz, saying, “ Upon two hundred 
Dtkms take a Zakat of five Difms; and 
upon twenty Miskals of- gold, half a Mis- 
KAL.’" 

A7id at the same rate xipon every forty 
ahorottoo hundred ,—No Zakat is due upon 
any excess above the two hundred Dirms, 
till such excess amount to forty, upon which 
the Zakat is one Dirm: and upon every 
succeeding forty the same Zakat is due, but 
not on fewer than forty. This is according 
to Haneefa. The two disciples have said 
that a -proportionate Zakat is due on what¬ 
ever exoejss may occur over and above two 
hundred Dirms; and Bhtifei coincides in 
tiiis opinion, because in the traditions of 
Alee^ it is related that the prophet has so 
ordained it; and also, because Zakat is 
Tendered as a return of gratitude for the 
blessings of Providence; and the reason 
why it is expreped as a condition, in the 
pegiunitig of this book, that the property, 
in order to oauae an obligation of Zakat, 
amount to a Nisab, is that the proprietor 


pence 


* A silver coin, value about two 
sterling. 

r Aii ounce of silver ; or n silver coin of 
thni M-cufht, value between six and seven 
shillings. 


be in easy on'<> 

, from hia being pos¬ 
sessed of a Nisab, this appears to be already 
the case, it is not requisite that any excess 
amount to a Nisab; and hence 5^akat is 
due upon such excess proportionably, what¬ 
ever its amount may be. 

Objeciiox. -This would lead to-a eon- 
elusion that, in the Zakat of cattle, the 
same is due upon any exce.ss under a Nisab ; 
whereas the rule ia otherwise, no Zakat 
whatever being duo upon sucii excess, since 
that is considered as Afoo, or exempt. 

Reply, —Such is the conclusion from 
analogy; but the excess in. cattle is made 
Afoo, because, if a proportionate Zakat 
were to be levied upon, it, this would neces¬ 
sarily induce a copartnership in the subject, 
by the proprietor admitting the claimant of 
Zakat to a share in it:—for instance, the 
Zakat upon twenty-five camels is one year¬ 
ling colt; now, if Zakat were due upon 
excess camels, and the drove consist of 
twenty-six there would be a Zakat upon 
this one excess camel of the twenty-fifth 
part of a yearling colt, which ia not payahio 
in sny way than by admitting the claimant 
to a partnership in such colt; and this ' 
partnership, being compulsive, is illegal 5 
but plate or cash not being liable to the 
same objection, a Zakat is duo, propor- 
tionahly, upon any excess whatever over 
two hundred DirniH. 

Rules respecting the calculation Of a Nhah 
of silver.—I t is to be observed, fcliat the 
Nisab of silver of iwo hundred Dirms is 
calculated by the Wazn-sebbayat, or sep- 
timal weight (which is in the proportion of 
ton Dirms to seven Miskals), as this waa 
the weight used in the tribunal of Omar, 
and that of the Dirm is thence established. 

Those Dirms in which silver predomi¬ 
nates are to be accounted as silver; and 
the laws respecting silver apply to them, 

I although they should contain some alloy; 
and the same rule holds with all articles 
whatever falling under the denomination of 
plate, such as cups, goblets, and so forth; 
but Dirms, in which the alloy predominates, 
are not to be accounted as silver, bat only 
as trading property, estimable by Us real 
value, to which alone regard is to be had; 
and accordingly, if the value of them 
amount to a JNisab, they are subject to 
Zakat, provided there be an intention of 
traflicking in them ; as is the condition with 
respect to all other chattels. In all plate, 
therefore, in which the alloy prevails, re¬ 
spect is to be had to the intention of traihek- 
ing in it, excepting wheme the silver eon- 
tamed in it amounts to a Nisab, in which 
case the intention of trade is not a condition, 
nor is any regard paid to the estimated 
value, because in actual silver no respect is 
had to either of Uicse, Tlio above case is 
thus stated; because money always con¬ 
tains a small portion of alloy, as pure silver 
w unfit for coinage, since, witlumt being 
hardened by an addition of some baser 
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if/cannot retain the mint impression; j is no Zakat upon the gold or silver 
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l^t liv<» alloy is generally in the smaller 
proportion ; regard therefore is had to ex¬ 
cess ; that is to saj^, if the proportion of 
silver be the greater it is accounted as silver, 
hat not if the alloy he iti greater proportion 
(that is, in a proportion above a moiety of 
the whole weight). 

Srci» II. of thi' 7.<^kal of Oohl. 

Ko Zahat due upon less than 20 31iskiilH ; 
and upon 20 at the rate of two and an half 
ptr cent, —Theke is no Zakiit on fewer 
than twenty Miskals of gold, this sum being 
the smallest that constitutes a JNisab in tliut 



ments of women, nor upon rings 
men, the use of which is allowable, and 
whicli are therefore the same in this respect 
as clothing or articles of apparel. —The 
argviment of our doctors is, that the cause 
of the obligation to Zukat still coi.itimios in 
the present case: "moreover, articles of 
gold and silver do, in their own nature, 
afford an argument of increase in the sub¬ 
ject, since these metals are brought into use 
principally for tho purpose of facilitating 
exchanges by trafhek, which affords an 
argument of increase; and it is the virtual 

--- , , „ , . ^ X . I i awl not the actual increase in any subject 

metal j and tho upon twenty Mislcals creates the obligation to Zakat upon it; 


of gold is onfi half Miskal, when the Hawlan- 
Bawl therein becomes established, on ^the 
authority of the tradition before quotocL-*- 
By the Miskal =•*' here mentioned, is to be 
understood that which weighs in the pro¬ 
portion of seven Mikals to ten Dirms; 
and the Miskal consists of twenty Kerat,t 
and the Kerat of five grains. 

And at the same rate upon evenj four 
above twenty.- ^ HEN the quantity of ^>]il 
exceeds twenty Miskal*^, on every four MiskaU 
of suoh excess a Zakat of two Kerats is due, 
because the Zakat due is a fortieth of the 
whole, and two Kvnita 8r»> tho fortieth of 
four Mislcals and upon any excess »borl of 
four Miskals no Zakat is due, acciirding 
Haneefa. Ihe two disciples hold ^th*t on 
every excess there is a proportionable Zakat, 
the same as mentioned in the nreceding 
section; and the foundation of theii dilTn- 
pence in opinion is also the same here as was 
there recited, to wit, Jlan^'rfa hold- that 
broken numbers arc ftce ot^ impost, wherew 
the two disciples maintain the coutrn^ 
opinion. The ground upon which Haneefa 
proceeds, in the rule here cite*!, is thi.i: 
the legal value of a Deenar is ton Dirms, 
and a J3eenar and Miskal are of Uie lam* 
weight; the value of lour Miskals in gold 
is therefore forty Dirma ; and consi-queiiMy 
no Zakat is due upon fewer thun Cmr 
Miskals, since these stand the same ari loiiy 
l)irma ; and it Las been already shown that 
nothing short of forty Dirms is subject to 
Zakat, on account of the tradition ot Anirr )0 
Bin Khurrm, as before icriU.d. 

General rw/c.—Z akat is due upon gedd 
and silver bnU.ion, which is termed Tobbur : 
and in like manner upon ornaments or 

utensils of gold or silver, whether the use 1 * original, personal chattels are 

thereof be allowable (such as rings* anH so j expressed by the terms Kakht and Mata, of 
forth) or other wise.J-->Shafei maintains there , it is not easy to give any literal trans- 

-------1 lation ; they express, in general, all articles 

♦ A dram and a half; also a coin of that whioli appertain to personal estate or effects 

[Mai]: articles of gold and silver, it is 


Contrary to the caso of articles of apparel, 
which afford no argument or probability of 
increase. 

Sect. in. of the Zahat of personal 
Chattel Property. * 

Zakat due upon all merchandize.-~7jATi.A.T 
is due upon articles of merchandize, of 
whatever description, where the value 
amounts to a Hisab either of gold or silver, 
because the prophet ordained that articles 
of merchandize should be appraised, and 
that a Zakat be paid on the same, in the 
proportion of five Dirms upon every two 
hundred,1* as the proprietor has prepared 
and keeps them with a view to increase, so 
that they resemble gold and silver, whioh 
the law holds to be kept for the same 
purpose; and, as Zakat is due upon tho 
latter, it is in like manner due upon the 
former : but the intention of^ trade in these 
articles is made a condition, in order that it 
may bo ascertained that they are kept with 
a vic-tr to increase. 

Mode oj ascertaining the Nisah of mer- 
cAflwd/8<?.--MonAKMEi) says that, in estimat¬ 
ing the value of articles of merchandize 
with a view to the imposition of Zakat upon 

•m. they should be resolved into such 
Nisabs as maybe most advantageous to the 
poor; thus if, in valuing an article by Dirms, 
It would amount to a JS'isab of silver, and in 
valuixig the saute by Deenars, it would not 
amount to a Nisab of gold, it must be esci- 
mated by Dirms ; and, vice versa, if its value 
should appear to amount to a Nisab of gold, 
it is to be estimated by Deenars.—The coin- 


weight. 

t A Carat; tho twenty-fourth part ot an 
ounce, , . . . ^ 

1 This alludes to prohibitions against t he 
use of the precious metals in certain urbicdca 
of personal ornament and household furni¬ 
ture, which have been at ^ various times 
issued by the prophet and his followers as 
checks upon luxury. (See Abominations.) 


true, do also fall under this general desorip- 
tiau of liakht and Mata ; but they arc intro¬ 
duced under a different head, as the laws of 
Zakat, with respect to them, are of a pecu¬ 
liar nature, and such as do not affect or 
apply to other articles of personal property. 

t do wit, at the rate of two and an half 
per cent. 
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Hedaya observes that there is 
•ojju oj^Jdioti reoordecl from HaDeefa to the 
'caunj etTit^ct. Mohanaiaed again, in the Mab- 
800 1, has said that the proprietor of the ani- 
ole has it in his uptioji to eytirnute it at what¬ 
ever species of Niyab he pirase^i, because 
gold aud silver are standards, and in esti- 
inating the value of elteets are both equally 
proptr.—It is recorded as an opinion of A boo 
Yoosaf, that an article should be estimated 
by that with which it was purchased : thus, 
if it has been purchused with Dirms, it is to ^ 
he appraised in Dirms ; and if with Deenars . 
it is to be appraised in Deenara : and if it 
should have been purchased with any other 
than either of these, it is to be estimated in 
money of the general currency.--It ia 
on the other hand recorded, as an opinion of i 
Mohammed, that whatever the purchase may 
have been made with, the estimate is to be 
in current money, as above, in the same,! 
manner as that of propm'ty forcibly seized, I 
which is thus estimated in all oases. ( 

2*roperti/ not exempted hp an intervening ( 
defect in ti. i¥ a Nisab be complete in the 
beginning of the year, and also at the end, 
i^akat does not drop on account of its having 
been defective at any time within that period; 
because it is diftLcult to ascertain its oom- 
pleteness through the intermediate space ; • 
moreover, in the coramencemont of the year I 
it^ completeness is requisite, in order to the ! 
oetablisnraent of the cause of obligation, and 
80 also at the close of the year, m order to 
Zakat becoming due ; but it is not so within 
the interval. 

Other chattel property may he united with 
money or bullion to form a Nisab.—Xii^s, 
vtdue of personal effects, or other articles, 
may be united with gold or silver ; that is to 
say, if (for instance! the proprietor should 
have effects estimated at the value of one I 
hundred Dirms, and also one hundred Dirms 
in money, the value of the effeeta, as above, 
must be added to the one hundred Dirms, so ^ 
as that the whole may make one Nisnb ; and ' 
Zakat is due thereon, because the obligation 
to Zakat* in such ju’operty, is occasioned by 
the circumstance of its being kept with a ! 
view to traffick, although the shape in which j 
it is so kept be different with respect to each \ 
of the two descriptions of it, trafhek in chat¬ 
tels being established by the act of the indi¬ 
vidual, bat that in money by tlie eonstruotiun 
of the law. 

And ahn silver with Gold and silver 

may in the same niamer be united, both 
being in effect of one nature, as standards of 
estiumtioii, and the possesaion of each equally 
cansiag the obligation to Zakat, 

Gold and silver may bo united, according 
to Haneefa, in respect to their value hut, 
according to the two disciples, in respect to 
their pax'ts: and the consequence of this dif- 


(& 


feronce of opinion is, that if a man _ 

possessed (for instance}, of one hundred Dirms 
in silver, and five Miskals of gold (the value 
of which would amount to one hundred 
Dirms), this person would, be subject to Zakat 
according to Haneefa, but not so according 
to the disciples ; fur these latter say that, in 
ascertaining the Zakat of gold and silver, 
regard is to be had to the quantity only, and 
not to the value; whence it^ is that Zakat is 
not due upon a vessel of silver, where the 
weight is short of two hundred Dinns, al¬ 
though the value should be to that amount, 
or beyond it ; Aboo JIaneefa, on th^ other 
hand, contends that gold and silver are 
united with each other on account of their 
homogeneity, which h established betweerl 
them in respect to. their value, but not in re¬ 
spect to their siibstairce. 


CBAFitm IV. 

OF Till: LAVrS THOS-K WUO COME 

EKFOItE THE COIXECTOU. 

Declarations respecting pro party ^ whe^i 
made upon oath^ to be credited .— If a person 
come with his property'* before the colhetor 
and say, “ It is so many months since this 
property has come into my possession, and a 
year has not yet t lapsed, ' or, “I am in¬ 
debted so and so,” and make oath of the 
same, the collector is to credit him, and 
must not exact anything, because this person 
stands as a defendant denying his obligation 
to Zakat; and the declaration of a defendant, 
when supported by his oath, must be oire- 
dited. So also, if a person were to declare 
that he had already paid the Zakat upon such 
property to a former collcotoi’, his declara¬ 
tion must be credited, because the collector, 
in taking Zakat, acts merely as a Trustee, 
and the Zakat comes to and remains with 
him as udeposit; and the declaration of the 
above person amounts only to hia having depo¬ 
sited the trust in its proper place, and this 
is to be credited, provided there should have 
been another collector there within that year; 
but if, on the contrary, there should have 
been no other collector on that station within 
the current year, the affirmation and oath are 
not to be credited, since, in this case, the- 
falsehood is ruauifest. And, in like manner, 
i f the proprietor were to declare that he had 
already paid the Zakat upon such property 
in his own city, by having there bestowed 
the same upon the poor, his declaration must 
be credited, because a proprietor, whilst iu 
liis own city', is entrusted with the payment 
and distribution of the Zakat upon his pro - 
party, and be continues to be so until he 
comes forth and brings liis property before 
the collector, when the authority for levying 


* That is to say, maybe both resolved into 
one Jiisab, not by the respective weight of 
each, but by a general valuation of both. 


* Meaning merchandize, but not cattle; 
and the word bears the same sense throughout 
this chapter. 
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* \ Tf its with the latter, as the property 

> dThlcbn proprietor do both then come within 
In short, iu all these toar 
instances, the declaration of the proprietor 
is to be credited. And in tho saoie manuer 
the declaration of a proprietor, lespeoiing 
Zakat upon cattle, is to be credited in the 
three drst instances, but it is not so in the 
fourth, although he should confirm his at¬ 
testation by an oath. Shafei maintains that 
it is to be credited here also,_ as .the pro¬ 
prietor appears, by the tenor oflus declara¬ 
tion, to liave rendered the right duly to the 
claimant.—In opposition to tliis, our doctors 
argue that the right of exacting the 2akat 
upon cattle appertains solely to the Sultan, 
and the proprietor is not at liberty to pre¬ 
clude the Suitaiis right: contrary to the 
case of property of other nature, such as is 
termed, in the language of the law, Batena 
[internal, or domestic], the rendering of the 
iiakat upon which is committed to the pro¬ 
prietor,—It is to be observed that some have 
said, respecting cattle, that the/akat which 
was paid by the proprietor hitnsolf in the 
hrst instance is the true obligatory ijakat, 
and that whatever may be afterwards ex¬ 
acted of him under that denomination, is 
consequently an oppression; whilst others 
maintain that this latter is to be considered 
as the obligatory Zakat, and the^ former to 
be held as an act NiH, or gratuitous; and 
this last doctrine is approved.—^iNhw a ques¬ 
tion here arises, as the assertiou of the pro¬ 
prietor is to be credited, whether he ought to 
produce his writing of discharge [voucher] 
or not?—Mohammed, in the Jama Sagheer, 
has not uired this as a necessary coiidi- 
tion ; hut lu the Mabsoot he has made it a 
condition ; and this latter opinion (according 
to a tradition of Hoosn) is that of Aboo 
Haneefa. The principle of this doctrine is, 
that as the proprietor pleads a discharge, 
and as he possesses a voucher of such dis¬ 
chargee, he ought consequently to x>roduce it; 
whilst the principle of the doctrine main¬ 
tained in the Zahir-ltawayet is that as one 
writing resembles another writing, they are 
not admitted as proofs. 

Declarations of Zinunees to he credited.— 
Ix whatever instance the declaration of a 
Mussulman, with respect to Zakat, is to be 
credited, that of a Zimmeef mUvSt be so like¬ 
wise, because a Zimmee is subject to double 
thej impost of a Mussulman: and hence all 
the conditions which are to he regarded, with, 
respect to the property of the latter, must be 
equally so with respect to that of the former. 

Hut not those of Aliens, —If an alien ap¬ 
pear before the collector of the Sultan with 
articles of merchandize, it behoves that officer 


to exact from him what is usually ciMwi 
of aliens, without paying any regard 
declarations in those points in which the 
declarations of a Mussulman or Zimmee are 
to be credited, although he should swear to 
tho same, excepting where he declares, con¬ 
cerning his female slaves, that those slaves 
are his Am- Walids ;* * for, in all oilier species 
of property, his affirmation is not worthy of 
attention, because the impost which is thus 
levied upon him is not in fact Zakat,f but 
rather a contribution exacted as a return lor 
the protection he receives, and which is re¬ 
quisite for the safeguard of wliatever he may 
possess; it is therefore jiroper to take from 
him the impost usually levied upon aliens, 
except where he declares, as above, with 
respect to his female slaves, that they are his 
Am-Walids, which declaration must be at¬ 
tended to and credited; because, if an alien 
were to declare, concerning any other per¬ 
sons who accompany him, that “ they are his 
children," his declaration is approved; and 
so, in like manner, with respect to his female 
slaves, as the rights of the Am-Walid are 
derived from the establishment of the child’s 
descent, and conaequently the female slaves 
do not appear to bo traush rable property ; 
and nothing but transferable property is an 
object of taxaiion. 

Proportion levied upon merchandize .— 
Fkom a Mussulman is taken the fourth of 
tho tithe of his property ; and from a Zimmee 
the half of the tithe ; and from an alien the 
tithe ; Omar having instructed his collectors 
to this L^ifect. 

Zakat to he levied on the property of aliens^ 
to the value of fifty Dirms^ or upwards .—Ip 
an alien should come before the collector with 
property to the amount only of fifty Dinus, 
nothing whatsoever is to be exacted of him, 
except where aliens exact contribution upon 
an equally smali propei’ty of Mussulmans ; 
in which case a similar impost must be laid 
upon this amount, the property of an alien, 
because whut is taken from aliens is merely 
in the way of reciprocity ; contrary to the 
ease of Mussulrnaas or Zimmeos, as what is 
levied upon them is in fact Zakat, either 
single or twofold, wdience it is indispensable 
that the pr<jperty with them amount to a. 
Niaab.—Tliis is the doctrine of the Jama 
Hagheer, _ In the Mabsoot, under the title 
Zakat, it is w'ritten that if the property of 
an alien should be small (that is, short of a 
JS^isab), nothing whatever is to he exacted of 
him, let the custom of aliens, in this respect, 
he what it may, because a proportion of pro¬ 
perty not amounting to iNr^^ao is invariably 
to be considered as Afoo, or exempt; and 
also, because a trifle of this fort is not sup- 


* This comment upon the law (as in. many 
other instances) has reference to some local 
customs or circumstances which cannot now 
be ascertained. 

• t An infidel subject of the Mussulman go¬ 
vernment. 


* Slaves who have bom children to him. 
f Because, as being an act of piety, _an 
infidel is held to^ be incapable of paying 
Zakat; wherefore it cannot be considered in 
that sense, although it be exacted under that 
denomination. 
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. .raS9.. to ‘stand in need of tho State's pToteo-1 
tIoTi. !» travellers laust necessarily carry 1 
small sums for the ptiiposo of 
expenses, and rohhers do not pay any alien- I 
tion to such trides, not considering' them ob¬ 
jects of their pursuit. 

Proxm^tion to he lemed upon the property ; 
of aliens.- -Ii' an alien, come before the col¬ 
lector with two hundred Dirras, and it bo 
nncertain what tax foreig'ners levy upon a 
similar property of Mussulmans, in this case 
tithe is to be taken; and if it be known that 
foreign states exact only a twentieth or a; 
fortietli, a similar proportion is to be taken ; | 
but if it be known that they take the whole, j 
yet the Mussulman collector must not act 
nccorclingly, because this is an act of rapine. I 
And if it be known that they take nothing: of ' 
the Mus'-iahnans, it is then proper that nO'' 
thing be taken from them, in order that the * 
Mussulman Taerchants, travelling into foreign 
countries, may reraaiii free of impost \ and j 
jilso, because where foreign states observe | 
kindness towards Mussulmans, and exact i 
nothing of them, it is requisite that nothing . 
be exacted of them in return, as it behoves . 
the Mussulmans to preserve a chai'acter of i 
benevolence towards all men. : 

3Iust not he eitneted repeatedly.--^ an I 
alien come before the collector, and the 
latter exact the tithe of him, and he sliould 
again pa-ss near the station of the collector, 
yet nothing more is to be exacted till tho 
completion of the Hawlan-Hawl, because, if 
the tithe were to be repeatedly levied within 
the year, the property Avould be annihilated, 
and the impost is laid for the purpose of 
protecting the property ; moreover, the pro¬ 
tection which is first granted oontinues until 
the beginning of a new year, when the Aman, 
or protection, commeuces de novo, because it 
is not permitted to a.n. alien to remain in a 
Mussulman territory beyond the apace of a 
year, but the tax may bo again demanded 
of him at the expiration of the second year, 
as this docs not tend to annihilate his pro¬ 
perty.—What is here advanced proceeds upon 
a supposition that the alien has not returned 
into bis own country within the period of 
the year, after his payment of the titho, as 
aforesaid: but if he should return thither, it is 
to be again exacted of him upon his re-enter¬ 
ing the Mussulman territory, even though lie 
were to go there on the very day of payment, 
and to come again into the Mussulman terri¬ 
tory on tho same day, because every time he 
thus returns into the Mussulman territory, 
he returns under the virtue of a new protoc- 
tion ; moreover, the repetition of exaction 
upon liis return cannot be considered as tend¬ 
ing to annihilato hia property, since on every 
yetiirri he is supposed to acquire a profit. 

Zamit-iiihe to be lecied on wino.—lS a 
Zimmee. or infidel subject, pass the station 
of n coikotor with wine and pork, the col¬ 
lector IS to levy a tithe upon the former arti¬ 
cle, but not upon tho latter. By levying a 
tithe upon the wine,Js to be understood (not 
upon the actual article* but) upon the esii • 


mated value of the article. Tho distin<kiFJ 
here made between wine and pork, h taken 
from the Zahir-Rawayet.—Shafei says, that 
nothing whatever should be levied on either 
pork or wine, neither being legally subjects of 
estimation, Ziffer, on the other hand, argues 
that it should he levied equally upon both, 
as both do equally constitute property anmng 
Zimmees. Aboo Yoosaf also says that the 
tax should be levied upon both, provided that 
they be found together upon tho Zimmee; 
but. possibly he is here to De understood as 
making tlie pork an appendage to the wine, 
whence it is that he adds “ if the Zimmee 
were to come before the collector with either 
wine or pork, singly, the tenth would be 
leviedon the fornicr but not upon the 
latter,"—The reasons upon which the Zabir 
Rawayet proceeds, in this (sase, are twofold ; 
First, the estimated value of a thing which 
fulls under the description of Zooiital-lfeem 
stands us the identical thing itself, and pork 
is of this class ; whereas the value of an 
article belonging to the class of Zooatal-lmfal 
does not stand in place of^ the identical 
articles, and wine is of this description ; 
Secondly, the right of exacting the tenth is 
vested in the collector in consequence of the 
protection afforded by the state ; and a Mus¬ 
sulman has a right to take measures for tho 
preservation of his wine, for the purpose of 
making vinegar of the same, whence it is 
also lawful for him to protect the wino of a 
Zimmee; whereas he is not permitted to take 
any of his pork, insomuch that if a Zimmee, 
being possessed of pork, were to be converted 
to the faith, it would be incumbent on Mm 
to destroy it o.r throw it away ; and a Mus¬ 
sulman not being allowed to take care of his 
own pork, it follows that he is not competent 
to the protection of the pork of others ; and 
hence the state not being oonsidcred aa 
affording protection to the pork of a Zimmee. 
no tax can be levied upon it. 

Ie a boy or a woman of the Toghlcb tribe 
pass the station of a collector, with property, 
nothing is to be taken from, the former, but 
he must exact from the lat.te.r the usual pro¬ 
portion of persons of that tribe, according to 
what is said concerning tho Zakat of cattle. 

1e a person come to the collector with 
one hundred Dirms, declaring that he has 
another hundred at home, and that the; flaw- 
lan-Hawl has elapsed, yet tho collector is not 
at liberty to take Zakat cither upon those 
hundred or upon the other ; because the one 
does not come under hia protection, and the 
other is short of a Nisab. 

iVo Zahut to he levied on Bamt or Mozari’» 
hat property, —Iv a person come to the col¬ 
lector with two hundred Dirms, which are 
with him aa a Bazat, the collector must not 
impose any Zakat upon it,—because this per¬ 
son is not empowered by the actual proprietor 
to pay Zakat: and so also, if that property 
were in his hands in the way of Momdbat.— 
This is the doctrine of the^ two disciples ; 
and Haneefa hag also subscribed to it; and 
the reason upon which it is founded is that 
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collector of tlio Ortliodox, the latter|^T _ ^ 
again exact Zalcat of him, because, in 
before a collector of the Schismaticks, and 
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is neither the actual T^roprietor, 

^or^^ thb^iepresentative of the proprietor, Tvith 

respect h) the payment of Zakat: wherefore - . , , , • . 

Zakat is not to be required, except where the there paying Zukat, he was m fault. 

Mozarib, by the nature ef^the contract, de¬ 
rives such a proportion of profit from the ——— 

capital stock entrusted to him as amounts 
to a Msah ; in which case a proportionable 
Zakat must be levied, as he is the actual pro¬ 
prietor of such proportion. 

Mazoon skives subject to it. Ip a jVIazoon Distinctions, —Tiitiue are three legal terras 

slave, not indebted to any person, be- particularly belong to these subjects, 

fore the collector with two minclreel f>iPin , -whicli are employed for the use of dis- 
the Zakat must be levied. --Aboo i oosai says, tiuction; Madin, Kan z, and Riknz ; by Madin 
that it is not known wnether Ilaneefa ever muhirstood the place in which the ore or 
retracted this opinion, and deliverer another ;[g| naturally in'odiiced ; by Kanz, trea- 

(that the collector should not ley j Zakat upon qj. property, buried iti the ground;* 

a Mazoon) or not; but irom his subscribes Rika^ applies equally to either, to Aladin 
to the opinion of the two discipien in the and .to Kaiiz metaphorically, 

•preceding case (to wit, that no /akat is to be Mines subject to a Zakat of onc-^fifth. 

levied upon a Mozarib), it prcsumeci discovered, in Kherajee or Ashooreo 

that he has also agreed tdiat none is to be (that is, lands subject to tithe or 

levied upon a Mazoon, as he is not trm pro- a mine of gold, silver, iron, lead, or 

priet-or, but his master, the tormer having QQppQj.^ it is subject to a Zakat of oiie-fiith, 
only a power of transaction, with respect to doctors ; and this Zakat is 

the property in question, so that he stands m termed Kahins.* — 8hafei, has asserted that 
the same predicament with a Mozario. nothing whatever is due upon amine, because 
Some have said, that between a Mazoon and finder indifferently, and 

a Mozarib there is this ditrerence, that the therefore the same as game ; but yet, if 

former transacts with the property on ins metal be produced from the mine, it is 
own account, and hence 18 subject to Its obli- to Zakat independent of JIawlan- 

gations ; for, as he cannot have recourse to that having boon constituted as a con- 

his master, bat may be sold, in order to the Zakat merely to afford time for in- 

fulfilment of such ^f its obligations as he is whereas here the identical subject 

legally liable to, it follows that he does stand itnelf (the metal) is increase of property ; 
in need of protection ior it upon his own ^^^erefore the lapse of Hawlau-Hawl isnotiu 
account t contrary to a Mozarib, tor he man- instance required. The arguments of 

ages the Mo/anbat stock m the niannor ol doctors, on this subject, aro twofold; ■ 
an agent, and hence whatever may attach to ordinance ot the prophet, who 

him in the obligatio'ns'thereoi he takes again directed that upon Rikaz there should be 
from the proprietor, whereiore the owner oi jjj^pogQd a filth 5 and the term Rikaz a]>pliea 
the property is the person who requires pio- ( mines, as was already demonstrated ; y-* 
tectioTi for it: and there thus appearing an the mine, us being discovered in 

essential ditferenoe between a Mazoon and have 


a Mozarib, no inference can bo drawn of 
Haneefa's opinion respecting the former, from 
what he has conceded coneeriiing the latter, 


been the property of the infidels, and aftcr- 
wa rds have fallen into possession of the A1 us- 
sulmans by conquest, wherefore the whole 


Unless accompanied by their owners.—^T i description of Cfhaneemat, or 

is to be obscTved that it the master oi the ^ pj^^dcr ; and one-fifth is due upon plunder : 


Mazoon accompany him, the collector must 
take the Zakat {not from the Aiazoon, but) 
from the master, he being the actual pro¬ 
prietor ; the Zakat, therefore, is to be taken 
from him, except where it appears that the 
slave is indebted to such an amount as com- 
prehonds the property in queation ; in which 
case no Zakat whatever can be required ot 
the master, since (according to Haneeta) the 
Tuaster, in this oircnmstance lias, in fact, no 
actual property in the Mazoon*s hands' — 


■contrary to.the case of game, the property 
in which cannot be traced, to any antecedent 
proprietor. 

OiiJECTiON.—If the mine be thus resolved 
into plunder, it should follow that, as such, 
the product of it is the common property of 
all the warriors. 

IlErLY,—The property of the warriors is 


• This is a common practice in all parts of 


and (according to the two disciples) the right Asia. Treasures are hidden m the ground 
of another is connected with the property, I on the commencement of a war, or other 
namely,the debt- -and ennsequcntly no Zakat | troubles; and. it^frequently happens that, the 


is due'upon it, they holding that debt upon 
a property forbids the exaction of Zakat. 

If a merchant, being in acountry where the 
Schismaticks prevail, go to a collector of the 
Schisraatieks, and there pay the Zakat upon 
his property, and afterwards come before a 


depositors perishing, the treasure rernains 
concealed, perhaps, for many years, till it bo 
discovered by accident, and at a time when 
no legal claimant can bo found. 

t Literally, a fifth. It is elsewhere trans¬ 
lated double tithe. 
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in the ^ mine constructively', in 
yirttuj of the establishment of their property 
in the surface of the territory: but the dis¬ 
coverer of the mine is the actual acquirer of 
it; wherefore the property of the warriors is 
established in one-n fth, their riq’ht being only 
constructive ; and that of the discoverer is 
established in the reraainin^ four-fifths, as 
his right is actual; whence it is that those 
four-fifths are refjerved to him, 

^ Case of a mine iinthm ahoitse, — If a person 
discover a mine within the precincts of his 
own habitation, nothing is due upon it, ac¬ 
cording to Haueefa, The two disciples hold 
that a fifth is due upon that also, in con¬ 
formity to the traditionary ordinance already 
quoted, because that applies equally to the 
present case. Haneefa argues upon this, that 
a mine is a constituent part of the land in 
which it lies, as being supposed to have been 
originally created with it, and nothing being 
due upon the ground generally, it follows 
that nothing is due upon any particular por¬ 
tion of it (such as the mine, for instance), 
because a part does not differ from the whole : I 
contrary to the case of a Xanz, which is no I 
eonstitutent part of the soil, as not having 




a Lookta, or trove-property, the law^ 
coming which are explained elsewhere:— 
yet, if it bear tho impression of infidel coin¬ 
age (su(3h as the image of a saint or idol), 

I a fifth is due upon it in all oases,—that is 
I to say, whether a person may have found 
the same in liis own grounds, or in those 
of another, or in common binds which are 
not the property of any person; end tho 
filth IS thus due upon the authority of tho 
traditionary ordinance to which we have just 
referred.—It is here proper to remark, that 
it the treasure bo found in common lancU 
fbur-fifths of it appertain to tho finder, as 
having recovered it, because the other war¬ 
riors had no information concerning it, and 
of course no share in the discovery ; and con¬ 
sequently he has an exclusive right to it • 
and the same rule obtains if it be found in 
appropriated land, yXether such be his own 
property, or belongingto another (according 
to Aboo Yqosaf), because the claim is oslab- 
lished ill virtue of salvage, or recovery, and 
the treasure has been recovered bv the finder. 
‘—Mohammed and Kaneefa maintain, on the 
contrary, that the treasure is the property of 
him upon whom the Imam had bestowed the 


been onginally created with it, but deposited i lands, originally, at the period of subjuga- 


there by some person. 

Or in lands lohich are private ‘property 


tion, who is termed the Mokhnttut-ie- 
hoo, or first grantee,^ 'upon the principle that 


i.p the said mine he discovered, not actually whoever^ has the first exclasive 


in the house of the finder, but in lands, sub 
jeet either to the tribute or tithe, which are 
Ills own especial and exclusive property, in 
this case there are two opinions recorded of 
l.laneeta’s doctrine: one, that no Zakat what¬ 
ever is due, any more than if the mine had 

been discovered within the house of the | he has not actually laid hi7 ^1*8 upon it 
fmder; another, that a fifth is due upon it: nor knows of its being in the fish’s belly * 


- - --... property 

in a soli 18 tho true proprietor of wliutsoever 
may be contained in it, although he should 
not have obtained visible possession thereof, 
the same as where a person catches a fish 
with a pearl in its maw, in which case he 
becomes tho proprietor of the pearl, although 


the former of these opinions is mentioned in 
the Mabsoot, and the latter in the Jama Sag- 
heer: and the principle upon which the latter 
opinion proceeds is, that between a house and 
lands tbere is a manifest distinction, because 
the ground on which a house stands is not 
supposed to be any way productive of the 
fruits ol the earth, (whence it is that no tax 
of any kind is levied upon it, insomuch that, 
if a date-tree were by aciident to grow witliin 
a d.welling, and to produce fruit, yet nothing 
IS due upon the fruit), whereas lands, on the 


And it 18 further to be observed, that if the 
first grantee should have sold his lands, yet 
he does not forfeit his right to any Kanz/ or 
buried treasure, wliioh may be afterwards dis¬ 
covered there, as that does not form a part 
of the soil, like mines, which, as being a con- 
stitutent portion of it, upon a transfer by 
sale become the property of the purchaser. 
And if the first grantee be unknown, in this 
according to the opinion of the learned, 
the lour-fifth8 go to him who was the first 
known proprietor from the period of the 


contrary, as being productive, are not thus establishment of the Mussulman faith, that 
exempted from tithe and tribute, and con- is to aay, him beyond whom no antecedent 

sequently afi-fth is due upon all mines which proprietor can be discovered._And if the 

are round m thmn. treasure should consist of coin, the imprea- 

Ana of buried treasures .—a person find sion of which is so far effaced as to render it 
depr^it, of buried troasuro, a doubtful whether it be infidel or Mussulman 
fifth is due upon it, according to the opinions 
Ol ail the doctors, in conformity to the tradi¬ 
tionary ordinance already quoted, the expres¬ 
sion there used [EikazJ applying to Kanz. 

It is to be observed, however, that if the 
treasure in question be com, bearing the ira- 
prcnsioii m Munriulmuu money (such as the 
words of the Creod*), the Kanz stands us 


' This ig a ease of some curiosity, and 
affords an in stance (among a multitude of 
I others) of points of law adduced in elueida- 
i tion of passages to w,hieh they do not appear 
• to have an immediate reference. -From the 

__ above it appears, that if a man were to catch 

vr^' . .1 rr 1 --^ ^ jewel in its belly, and were to 

f( 1 Ik ^^^^^sujmaa Con- i sell the fish (not knowing what it contained), 

n S3X011 ol fmt^fi, rhero is no (3od, hut one | he would have a right to recover the jewel of 
God, and Mohammed is the prophet of God/^ 1 the purchaser. 













■ a'' 


ZAKAT. 


this case (according to the Zaliir- 
ift) it iia t6 be considered as of the former 
dais:.some, however, have observed that, 
in^ modern titnoH, it is held as Massulinaa 
coinage. 

Of mines or buried treamire found in a 
foreign country. —Ii? a Mussulman go under 
protection into' a foreign country^,' and thercs 
ihid k llikaz within the house of an inti del, 
whether it be a Madin or a Kanz, let him 
deliver ' the same ap to the proprietor, in 
order that .treachci'y and breach of faith may 
not be induced; because whatsoever is in that 



ing the articles of wood,^ bamboos, and ^ 
which lire not subject to tithe—This is ac 
ing to Hanoefa. Ihe two discipfes say that 
tithe is not due except ipon such things as 
are permanently product? ve,* which are sub¬ 
ject thereto, provided the product amount to 
hve Wuslvs, or sixty 8aas ; and they further 
hold that herbs are not subject to tithe, l^rom 
this it appears that the difference of opinion 
between Haneefa and the two disciples exists 
with respect to two points in particular 

tlio specification of the quantity as a 
condition ; Secondly, that of permanency in 


countrv belongs of right to the people of it: | the subject. The argument of the two disci- 
but if bo were to find the llikaz in the open pies, with respect to the former or these, is 
-X-.1-i. -twrtfAifl •--First, the prophet has ordained 


country or desert, it belongs to him. no per¬ 
son having any exclusive right in it so - _ . 

as to make his appropriation of it an act of five Wusks t SECOifULT, tithe bein^ as nlras. 


I twofold i---!.'WX-D » 

that there should be no Zakat on less than 


treachery : and here the fifth would not be | to render it obbgatoij^ it is requisite that 
due; as treasure, thus fomid,.does not boar • some Nisab be ascertained and established, 
the construction of plunder, the person who so as to confine the contrifaiition to the rich. — 


finds it standing as a thief, and not as a 
warrior* 

Precious stones not subject to impost.- 
fifth is due upon turquoises, such as 


The argument of Haneefa is that the pro- 
, phet oraaiaed that an Asdak should be held 
No i due upon every thing produced from the 
ground, which, ordinance is general in its 


found in mountainous places ; because a tiir- j application, and without any specitioatioii of 
Quise is a stone i and the prophet has said, quantity ; and, with respect to the ordmanno 
“ Upon stonea there shall be no Khams.** I quoted by the two disciples, it i- to be taken 


Upon-- -- 

Quiohsilver subject to impost of a ftjtn, 
but not pearls or amber.-—Upon quicksilver 


as applying solely to articles ot commoroe | 
that is to say, that “ thero is a Zakat upon 


there is dueu fifth, according to Haneefa, inhis I those articles, as at.erch axdisio, where the 
last opinion recorded upon this subject: con- 1 quantity araonnta to five WPSKS ; because, 

^ .1 ^ • /i‘ 4 1 "T7" _ _ I* TT-^ ' 4 pI,. ^ jxF +1*1 rv fw/wiinriT* Tniiirc 


trary to the opinion of .Aboo YooRah—-Upon 
pearls and amber there is no fifth due, ac 


in the time of the prophet, fruits were sold 
by the Wusk, and tho value of a Wusk was 


cordiatr to Haneefa and Mohammed.— Alioo , estimated at forty Ifirms, so that the value 
Yoosaf maintains that upon those, as well of five Wusks was two hundred Dirras, the 


as upon all gems procured from the sea, there 
is a fifth; because Omar used to levy a 
fif^h upon amber.—Haneefa and Mohammed 
argue, that the depths of tho sea do not 
come under the description of parts suhju- 

gntfld by conquest; and hence any thing , —--- - v - _ 

prooureu thence cannot be defined plunder, i TV okf-lands), ho\v, therefore, should any re- 
t.-i , rx _T_1 _:..x ..L' _ _wcirH hni tn *-.h« nr rhfi nro- 


, amount of a ^^Isab in estimated property i- 
I and, with respect to their second argument, 
tho obligation to tithe upon the fruits of the 
earth is connected witli what it yields only, 
I without respect to the proprietor (whence 
it is that a tithe is due upon the nroduct of 


although it should consist of gold or silver ; 
and the case of Omar levying a fifth upon 
amber existed only whore that article was 
cast np by the sea upon the shores ; and 
here also they coincide that the fifth may be 
levied. 

If a person find, in common ground, a 


gard be had to the description of the pro¬ 
prietor as being noh? And hence also it is that 
Hawhiii-Hawl is not requisite in the present 
case, that, having been established lor the 
purpose of aBcertainmg increase ; and the 
fruit of the earth docs itself come under this 
description.—The argument of the two disci- 


deposit of chattel property, such as vessels ' pies, with respect to the second point is, that 


or cloths, the same is the property of the 
finder ; and there is a fifth due upon it, be¬ 
cause this comes under tho description of 
plunder, the same as gold or silver. 


CHAPTER VI, 

OE ZAKAT tfrOX THE PRUITS OE T HE EAETH* 

A tithe dm upon the product of lands 
watered bt/ natural means.—PivoH every 
tiling produced from the ground there is due 
a tenth, or tithe, which is termed Ashar; 
whether the soil be watered by the annual 
overfiow of great rivers (such as the Oxns 
and Shy boon), or by periodical rains; except¬ 


the prophet has ordained that, " upon vege¬ 
tables (that is, herbs) no alms are due; 
and by alms is here to be understood tithes; 
as Zakat is not forbidden here, since it is due 
provided the property amount to a Nisab.— 
Jn reply to these observations, the arguments 
of Haneefa are twofold First, the tradi¬ 
tion before q uokd ;—and, witli respect to the 
ordinanofi adduced by the two disciples, it is 
to be observed, that by the term Sadka 
[alms] there mentioned, is to be underatood. 
such alms as are tiikeii by the collector, but 
not that contribution which falls undei the 
denomination of Asbar; and in thi^ Huuoofa 
also agrees, that the collector is not to take 


Bueh as fruit-trees. 
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those articles ;—S.ecokbxt, articles | ia grain, &o. only on account of its 


'«f. .product are often cultivated which are 
not of a permanent nature, such as melons 
and oucunjbers; and these are the increase 
of the earth ; and the cause of obligation to 
the payment of Za,kat upon land is increase ; 


the largest standard by which their quan¬ 
tities cun be ascertained; and the same 
principle operates with respect to all other 
articles. 

A tithe due upon hone^ is due 


whence it is that the land is subject to tri- jupon honey where it^ is collected in tithe- 


hiite, and therefore tithe is also due: but, 
with respect to the articles of wood, bam¬ 
boos, and grass, the ground is not tilled or 
prepared for the bultivation of them; nay, 
it is usual to clear them away;—vet, if a 
person were to till the ground with a view 
to the culture of such articles, his land 
wmiild be subject to tithe. 


Lands. Shafei maintains that nothing is due 
upon honey, because that is an animal T)ro- 
daction, the same as silk, which being tithe- 
free, honey is so likewise .--“The arguments 
of our doctors are twofold: Fiiist, the pro¬ 
phet ordained that honey should be subject 
to tithe; Secondly, bees collect their honey 
from blosaoraa and fruits, which articles 


And an Jialf tithe upon the o/| being subject to tithe, it follows that honey, 

lands watered hy artificial I which is extracted from those, nimfc be so 


likewise : contrary to the case of silkworms, 
because those feed upon, leaves of trees, 
which are not subject to tithe. Ifaneefa 
holds tithe to be due upon honey, whether 
the quantity be gi’eat or small t he not re¬ 
garding Nisab as esseiitiol in this article.— 
Aboo Yooaaf has reported it as an opinion 
of Haneefa, that the Wisab of honey is to 
be ascertained by estimate, according to bis 
general tenet upon the subject, of Zakat*; 

_ _^ ^ andbe further says, that nothing is due upon. 

lauds watered by°rains, or"by the periodical , honey, unless the quantity amount to ten 


watered by means of buckets, or machinery, or 
wate ring-camels, are subject to half tithe/— 
according to Haneefa and the two disciples : 
—the latter, however, coincide in this, under 
the restriction, conditional, that the product 
be of a permanent nature, and that the 
quantity of product amount to five Wueks ; 
whereas Haneefa does not spooify any such 
condition.“-The reason why such lands are 
made subject to half tithe only is. that the 
expense of tillage greatly exceeds that of 


ovorilow of great rivers. 


Kirbs (a Kirb being fifty “Mans), because 


Jhile respecting lands which partahe of ^ this was the rule by which the tribe of Syara 
hath descriptions. — With respect to lands paid tithe on their honey to the prophet, 
watered a part of the year by riyens and a i Again, it is related as an opinion of Aboo 


part by labour, in regulating their propor¬ 
tion of impost, regard is to be had to the 
greater portion of the year ; that is to say, 
if the land be such as is watered by rivers 
for the greater part of the year, the impost 
is a tithe ; but, if it be w^atered for the 
greater part of the year by labour, it is only 
half tithe, or a twentieth. 

Aboo Y'oosak has said that, upon every 
article the amount of which is not estimated 
by Wusks (such as saftron and cotton), tithe 


Yoosaf, thet a Msab of honey consists of 
five Mans. According to Mohammed the 
?aaab in honey is five Sirks (a Sirk coii- 
tainiug thirty-six Hulls), because the Birk 
is the largest standard of quantity in honey, 
as the Wuskia in grain. And the same of 
sugar-cane; that is to say, according to Mo¬ 
hammed, tithe is due upon sugar-cane where 
the quantity of sugar produced from it 
amounts to five Sirks. 

And upon icild honey and fruits :— Honey 


is due, provided its value be equal to that of | and^ fruits, collected in^ the wilderness. 


five Wuaks of an article of the lowest va.lue 
so estimable (such as millet in the present 
times); because articles, the quantity of 
which the law does not hold to be estimable 
by Wusks, can have their Nisab ascertained 


are 


subjects of tithe. This is the doctrine of tho 
Zahir-Rawayet.—It ia related as an opinion 
of Aboo Yoosaf, that nothing whatever is 
due upon such articles, because the occasiou 
of obhgatiou to Zakat is the land being of a 


only by estimation of the value; as is the [ productive nature, which ia not tho case in 


case with articles of merchandize.—Moham.- 
med, on the other hand, alleges that tithe 
ia due upon those articles, provided their 
quantity amount to the numoer five of the 
highest standard of ascertaiumeut of quan¬ 
tity with respect to each; for instance, cot¬ 
ton ia w^eighed by Mans and Hamls, each 
Haml containing three Maim; a Nisab of 
cotton therefore consists of five Hamls: 
saffron, on tho other hand, is weighed by 
Dirins, Astars, lliitk, and Mans; and the 
latter being the greatest of those, a Kisab of 
saffron, consequently, consists of live Mans 
weight.- -The reason upon w’hich Mohammed 
proceeds herein is, that the Wusk is con¬ 
stituted the standard of estimation of Nisab 


To wit, a twentieth of the whole product. 


this instance.—The principle upon which the 
Zahir-Kawayet proceeds herein is, that all 
thatia required to constitute land being pro¬ 
ductive, is the oiroumatance of its affording 
produce of any sort; and produce does ap¬ 
pear in the articles above mentioned. 

And u,pon all the pjoduci of tithe lands^ 
indiscriminatehj —Tithe is due upon all the 
produce of tithe-lands indiscriminately; nor 
IS any deduction to be made on aocount of 
the expense of men or cattle employed in 
tilling those lands, because the prophet has- 
ordained that dues should be different in 
proportion to the difference of expense, and 
also that lands watered hy rain sliall be sul)- 
ject to tithe, and those watered by labour to 
half-tithe ; wherefore the deduction of ex- 
ponse is needless. 
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jtd mmhie tithe upon those lands ^vlxon 
hj^ Toglehees,—'yjvo^ tithe lauds, pos¬ 
sessed by pej'soiifl of the Togleb tribe, a two¬ 
fold Ashar, or fifth, uuist be levied ; and in 
this all the doctors ajfree. “It is recorded, 
however, as an opinion of Mohainiiied, that 
upon tithe lands whieh may have been pur¬ 
chased by a Tog'libee of a Mussulman, a 
sinjj-le tithe only should be levied ; he hold¬ 
ing: that the imposition upon lands docs not 
suffer any alteration in eonseoLuenco of a 
transition of the property. 

Cases of transition of property m land 
subject to double tither-A.^ a i^intmee, or in¬ 
fidel subject, ^ Togliboe, 

from which double tithe had used to be eel- 
leotod, the must also pay double 

tithe upon it.^ In this all our doctors coin¬ 
cide, because it is lawful to require twice as 
much of a Zimmee as of a Mussulman,- 
whenoo it is that, if such an one were to 
come before the collector with merchandize, 
twice as much ^woiild be exacted of him as 
of a Mussulman. And the same rule obtains 
(that is to say, the same proportion of tithe 
oontiiiaes to be imposed upon those lauds) 
where a Mussulman purchases them of a 
Toglibee; or where a Toglibee, being the 
roprietor, becomes a Mussulman. Harieefa 
_olds this opinion in all eases, whether the 
lands had originally belonged to a Toglibee, 
or the Toglibee had purchased them of 
Mussalman,—for in either ease the rule of 
double imx)ost continiies, with respect to 
them, where they are purchased by a Mussui- 
man, “-because he holds double impost upon 
those lands to have been already irroversi bly 
established,* and. consequently, that this 
incumbrance on the- lands devolves to the 
Mussulman purchaser along with the pro¬ 
perty, in the same manner as obtains in the 
c?isG of a sale of tribute-landa. Aboo Y oosaf 
maintains that, in the case here recited, a 
single tithe ottly is to be collected fi'om the 
Mussulman proprietor; nor will the lands, 
whilst in liis posBession, be subject to any 
further impost, since the only principle upon 
which double tithe had been exacted of the 
Togliboe was the infidelity of the proprietor; 
and this, upon the devolving of the property 
to a Mussulman, ia don e away. A boo Y oosa f, 
in the Kadooree, has further said that (ac¬ 
cording to the Rawayet-Saheeh) the opinion 
of Mohammed is the same as that here re¬ 
cited. Our author, however, remarks that 
it is most eertaia that Mohammed coincides 
entirely with Haneefa in hie general princi¬ 
ple, that the impost upon the land continues 
as before; but he [Mohammed] cames this 
still farther ; for, as where a Mussulman pur¬ 
chases lands, Ruhjeet to double impost, of a 
Toglibee, the same continues upon him, so, 
if a Toglibee were to purchaHe lands of a 
Mussulman, subject only to single impost, 




* By oiiginal compacts between the Mus 
BTilnians and TogLibees. This is expressed at 
largo under the head of Seyir. 


he will not havo to pay any more thatj_ 

said single impost, since a change in the 
property makes no alteration with respect to 
those rules to which tlie lands are subject. 

Land devolving Jrom a Mussulman to a 
Zimmee becomes subject to tribide^ — Ip a 
Mussulman sell his lands tea (Christian, who 
is a Ziminee and not a Toglibee, and the 
Christian aforesaid have seizin of those lands, 
fJ.anetda holds that tiibuje is to be collected 
from the same, the payment of tribute being 
a consequence of infidelity. Aceording to 
Ahoo Y oosaf, the double tithe collected there¬ 
from is to be expejidtid upon the objects of 
the expenditure of tribute, which is a mode 
of adjustment easier than that of thus ex¬ 
changing tithe for tribute. Mohammed holds 
that the lands remain subject, to tithe as 
before; and he moreover main tains that the 
titiie, collected from those lauds, is to^ 5e ap¬ 
plied to the purposes of Zalcat.—It is to be 
observed that, if a Mussulman, were to take 
those lands of a Christian in right of tlhaffa,"* 
or if the propeity in them were to revert to. 
the seller, being a MueBulman, on account of 
the sale having been invalid, in either case 
the lands remain subject to titlu. as before; 
in the first instance, because the Mussulman, 
as Shafce,+ must effect his purpose (of ob¬ 
taining the lands in right ^ of Shaffa) by 
moans of a contract of sale with the proprie¬ 
tor, wherefore the transaction here, in fact, 
amounts to his purchasing the lands ; and, 
in the second instauco, because, by the pro¬ 
perty in the land reverting to the Mussul¬ 
man proprietor, on account of an invalidity 
in the sale, the case remains the same as if 
no transfer by sale had ever been made; 
moreover the Mussulman's right is in no re¬ 
spect affected by such invalidity, since it is 
proper that that transaction be altogether 
disregarded; whence the case remains the 
same as if no sale had ever taken place; and 
for all these reasons the land will continue 
suMect to tithe as before. 

Vase of a 3Iussulm(m, — If a Mussiffman 
convert the ground of his habitation into a 
garden, the same having been Ms original 
property (that is to say, ho being the first 
grantee), he owes tithe upon it where he 
waters it with tithe-water, or tribute where 
he waters it with tribute-water, because this 
land is not, in its original description, either 
tithe-land or tribute-land, and in euoh ground 
the mode of watering ia the standard of the 
expense of cultivation. 

Case of a Majoos. — A Mirroost does not 
owe either tithe or ti'ibute for his habitation, 
because Omar exempted dwellings from all 
impost. But, if the:.Majoos were to convert 
the ground of his habitation into a garden, 


* Neighbonrhood, br conjunction of pro¬ 
perty, which gives a right of pre-emption. 

f The person in whom the right of pre»- 
emption lies, 

t Meaning a worshipper of firea Magus 
or Majian. 
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tribute upon the same, al6lioug:h he 
^rotild mter it with tithe-water, as ho eannot 
under any obligation to pay tithe, because 
that hears the sense of an oolation und act of 
piety, of which an infidel ia held to be incap¬ 
able; he is appointed, therefore, to pay tri¬ 
bute, which is conformable to his situation, 
as being- a sort of infliction. Our author re- 


CriAPTER YIL 

OF* THK PrRUTTKHrjIBSl OP ZAKAT, AKD OF 
THP; :PEItSOWS TO WHOSE USE IT IS TO EE 
A.ir*UT.7i, ^ 

Persons to whose use Zahat is to he apjoUed, 
The objects of the disbursement ot Zakat 

—-o ^ ic- of eight different descriptions : Eiest, 

marks that analogy (from the opinion of the ^’akeers;--SECONDLX, Miskeens j^-Thirdly, 
two disciples), would suggest that the Miijoos | the collector of Zakat, (pi'ovided he be not a 
owes tithe where the land is cultivated with Hashirneef)!—EoDRTnr.r. MoWj^tiha. 


(ST 

kjlj 


vwo uismpies;, wouia suggest to at me iviiijoos ouuecmr 
owes tithe where the land is cultivated with Hashirneef); 
tithe-water; single tithe, according to Mo- 
hammed; and double, according to Ahoo 
Yoosaf:—the reasons for this have been re¬ 
lated before. 


, doDnxHr.r, Mokatibs, (upon 

whom Zakat is bestowed, in order feo enable 
them, by fulfiliing their contract of Kitabat, 
to procure their freedom);— Fifthly, debtors 
.tcu uuiuitj. not possessed of property amounting to a 

Definition of tithe-uater and o/IN laab Sixthly, Feo Sabeel Oola [in the 


j.^vjun>i,ion vj vii-ne-u'aeer ana oj J-unttu *~oj.ATiinY, j?eo oaDeei Uola [m the 

lUiN-W'ATER, and the water of wells I service of God f] ;~Slveisihly, Ibnus Sa- 
and fountains, and of lakes which are not I ^eel, or travellers and Eighthly, Mowle- 
under the particular authority of any indivi- j fotal-kalloob.f iS.nd those eight descriptions 

dual, is w)iMt termpd tifLii-tFafpr •. nnri fLci I arc the 0ril>-innl nKionf^i nf fLo 


dual, is what is termed tithe-water ; and the 
water of the artificial canals and aqueducts, 
constructed by the kings of Ajim (such as 
the river of x ezdejird), is tribute-water. 
The river of Kharzim, called the Jyhoon 


are the original objects of the exjjcndituro of 
/^kat, being particularly specified as such in 
the Koran ; and there are, therefore, no other 
proper or legal objects of its application, 
VV ith respect to the last, liow^ever [Mowle- 


liver ui j\nar/f/jim, caiieu Fue ayiiooni ^ nespect xo uie last, lioW'eyer {Mowle' 
[Oxus] is tithe-water, according to Moham- t futal-kaloob], the law has ceased to operate, 
ined ; and so likewise is the Shyboon, and since the time of the prophet, because he 
also the Dijlet [Tigris] and the Firat [Euph- used to bestow Zakat upon them as a bribe 
rates], because those rivers are not under the gratuity to prevent them from molesting 
authority of any person whatever, nor is an V fbe MussiJmans, and also to secure their 


Mu-LuvA j pciouii wiiuotJvt;! , uui iH any 

one entitled to an exclusive privilege with 
respect to them, wherefore they are the same 
as the open sea. Aboo Yoosaf considers the 
waters of all those rivers, as tribute-Tvater, 
because bridges of boats are occasionally 
thrown over them, which is an act of seizin, 
evincing that those who do so are guar¬ 
dians of the stream ; and hence the water of 
those rivers must necessarily he deemed 
tribute-water. 

Dnpost upon land the properti/ o f Toglih 
women or --The lands oi' infants or 

women of the Toglib tribe are subject to the 
same laws as those of the men of that tribe ; 
that is to say, upon their tithe-lands is im¬ 
posed double tithe, and upon their tribute- 
lands single tribute; because peace was made 
lAuth them on the terms of double contribu¬ 
tion to purposes of charity, bub not to the 
service of the state: moreover, the lands of 
Mtissulman infants or women oro subject to 
a single tithe, and therefore the same is to 
be levied twofold upon the lands of Toglib 
women and children. 

Upon fountains of pitch or bitumen, or 
wells of sul^phxtr, nothing ia due where they 
are louncl in tithe-lande, because those pro- 
duodons do not come under the description of 
growing out of the earth [vegetables], but 
are rather the same as the water of fountains, 
which sprung out of its bosom, and are not 
BUDicot to any impost. The proprietor of 
such pliccR, lurwever, is subject to tribute 
where they exist in tribute-lands; but this 
IS xo De understood only provided the con¬ 
tiguous soil be capable of cultivation, because 
thw impoflitioii ot tribute depends upon the 
proprietor ot the land being able to cultivate 
the Bttmo, 


occasional assistance; but when God gavo 
strength to xhe faith, and to its followers, 
and rendered the Mussulmans independant 
of such assistance, the occasion of bestowing 
this gratuity upon them no longer remained; 
all the doctors unite in this opinion. 

Defimttoii of the terms P'alcecr and 3Pis- 
Acew.— By the term Fakeers is to be under- 
stood persons possessed of property, the whole 
of which, however, amounts to somewhat less 
than a Msab. By Miskeens is understood 
persons who have no property whatever. This 
comment upon the terms Fakeer and Miskeen 
is recorded from Aboo Uaneefa. Some, how¬ 
ever, hold the reverse description to be true. 

Allowance to the collector ,— The Imam is 
H employed in the collection 

of Zakat as much out of it as ia in propor¬ 
tion to his labour: as much, therefore, is to 
he allowed ag may suffice for himself and his 
aasistanfca; and his allowance is not fixed to 
an eighth. Shafei argues that Zakat, being 
appropriated to eight diflereut objects, he- 


* Fakeer and Miskeen both apply to jier- 
80 IIS in wunt; the distinction between these 
two terms is fully explained in the definition 
of them a little lower down. 

f A descendant from the tribe of the pro¬ 
phet. 

J The meaning of thin phrase is more par¬ 
ticularly described in another part of thus 
chapter* 

'^Ihe translator is not able to find any 
precise meamiig for this term in the lexicons. 
By Kim Lib is understood an Asil Arbee, or 
original Arabian of the desert, and it ia pro¬ 
bable .that some tribe of these ia alluded to 
in thia place. 


2 












it follows thill pTop-Ttion pttM him must 
be whatever may autSoe f >r that purpose i 
and hi-iioo it isllist the oollector is entitled 
to nay himself out of the colleetwns of /akat, 
ullKoUtfV* sVirtnld b6 I’icb* 

IJeJimtion of orA' f By the phrase 

Fecar-Kiknh, m»*ruumf(i iu the Korax 
(where it treats of the objects of expenditure 

of Zakat), is to be understood Mokatiba ; this 

ilffliiition ift lakoii Seyid Ben Jeeroo. 


of these also, as well as of" Zakat: bat our 
doctors ground, their opiiuon on this point 
upon a precept of the prophet, who has or¬ 
dained that alms should be bestowed upon 
personi3 of every religion indiscrminately ; 
and our doctors also allege, that if i,t,were 
not on account of the directions to Maaz^ be¬ 
fore quoted, they should deem the bestowing 
of 2akat upon Zirameea to be legal. 

Cases lohioh do not constUiite apaf/ment of 


_ iVfOiufV i4fU flUv pu/iot' tAr 9\-^ 

A.dT.!“ 

KEt'S™." t'h”; ' r« El h lb. d..d, ,.t hi. z.h.i i. JO. 

Belvps ?n composing the differences of others, oonsulered as being thereViy discharged be- 
Uv-S a Sttbe^d Hril;., in the same ( cause, m the payment of Zakat, it is eetab- 

passage ^L tfl be understood {acoording to ' hshed as a principle that it shall be miide 
^hoo Ycloaif: « nerson who, by poverty of I over to the person or persons entitled to it, 
e'st^e. is incapacitated and cut off Irom | and siieh delivery does not appear m this 

takiugapartmtho wars of ^ ^akat hocrnployvd in discharging the 

in the •’,*^^"th^phrase here men- debts of a defunct, this is not considered as a 

^ Lv _ V-, natrmtiTtt Ilf /oVaf. hpcaiiHC flfeliverv dOB8 no 


IS, 

cortrai'y, art.iat-ar —- x --— 

tio'ied apidica to a person who, by poreir-y 
U incaromtdteii from performing p UTimngr* 
the latter description, howci^r. ij 
implitni nnd tinderstood in the lornier; 


aecis 01 a aeiuuoi, ia »» 

payment of Zakai, because delivery does not 

appear in thin instunco. 

fra per!M)u etn ploy the Zakat upon nu* pfo« 

perty. in. the purcliase of a slave, for the pur- 


tLt'a discharge of^Zukat. Imam Malik mam- 


to aimlv to both. It is to be observed that 
(according to our dooners) no porticn ot /iai<at 
13 to bo paid to Huch warriors as aro ifi a stc.te 
of nfilueiK^. none Uiing olgcoteof lU uppli- 
cathm Uii ihojJt: who ati; poor. 

By the term Ibntis Sabeel [travellers] is to 
bo understowi penjons, in a Btrange place, 
having left their property at homo, and wlio 
are consequently destitute of means ol sup- 

Boven descTiptiom* nf persons here 
fpfcided, are tiu* proper o»>Jec1j^ of the ip- 
plicttli -n of /.fikat: and a proprietor (who 
chooses to disburse his Zakat himseif, and 
not to pay il to th*? o^dlrctor) is at liborty 
either to distrihute it, in <fltml »hare8^ among 
seven yieiKoiiB of thc^ difliJcnt dcicnption^, 
or to pay the wbolo to one of them. -1 hi* ij 
thft opinion of ^ir doctors.-;-Shaim him nuid 
that a proprietor is not at liberty hi no sc u to 

-..1 Uic /.(rr-n “ni-nnfirt'V 1T1 


a discharge of Zakat. Imam Malik main- 
Uiiis liuit ihin iici urijnuut* to a due dischargo 
oi /v&kat; bi-.^ttUfio hr alleg—• thutthvphraw 
h'jcMr-Itikah, which oceans iti thi* KomaN. nr>- 
piicB to n ftUfo thus bought and librretea : 

I but our doctors argue that tho emancipation 
of a slave amoimts simply to a dereliction of 
property, and does not in any respect bear 
I the oonstinotion of delivery or transfer of 
IpOMoMion. 

* Iversons who are not the proper ohjects of 
I its application ,—lx is not lawful to bestow 
any part of Zakat upon the rick, the prophet 
having «l» clare<l that alms are nolluwiTll 
' to the wi altby.*’- Shafei extends the u^. of 
Zakat to warriors, although thev should be 
rich; but the precept here quoted is in proof 
agamat him. 

If is not lawful for an own er of property to 
pay the Zakat upon it to his father, grand- 

fT /i - _ ^ i. _ r.- xk V> la 


that a proprietor is not at liberty himsell to | pay lue .ottaui i.pun ^ „x= - 

dtburrtfo Zakat upon his own property in , father, or great-grandfather ; nor to hm 
ftnv other way than bestowing apart upon; son, grandson, ^ ,'lo „ 

thJee individuals of each silveral description. I tho use of property i^tweeii f f 


f/iiue I'm luuin'-."' -- r, « 

Out ductOTf tJike tbcar opinion from Amroo 

Bin Abbu><. . . , 

Zakat not to Im: Usfoicccl u|*oyi Ztmmea. 
—It il not U'wIqI U» k Zakat upon a 

Zitamec, o*.’ infidd Bubjerf, k 
phot directed Maez, 

* An objection and reply are here omitted, 
as they turn solely upon points of verbal 
criticisin. and oonsequently do not admit of 
an intelligible translation. 


otlu*r'i propertv ; and traiisrvr ot nro- 
pcTiy, in iu lull ■eesu, doivi not exist m Iheso 

It It net lawful for a proprietor to pay the 
me pto. I ZftVat urfon hi* propi-rty to hi* 

Take Zakat ' tb*' pniplrty lu common boiwecn tne 

husband ard wik, aocordiuir to general ou»- 

tom i nor is it lawful for a wife to pay th| 
Zakat upon her property to her hufoaua 
(according to Haneefa), fty .the reason. 

The two aisciplee have wild that it m 
to give Zakat to tho husband, because the 








ZAKAT. 



'Chap. YTI.] 

_ 3 of Abd'-Oola-bin-Masaood asked tile pro- 
tiler she should give Sadka to her 
husband ?—to which he replied,—“ You have 
here two duties, one, that of Sadka, the 
other, that of RElATiONsnip/*—But to this 
our doctors reply, from Haneefa, that by the 
term Sadka, mentioaed in this tradition, 
is to be understood the >Sadka MB, or volun¬ 
tary alms.* 

It is not lawful for a proprietor to bestow 



Abbas, and Jafir, and Akleel, and 
Ibnal-Mootlib; all tliese deriving; their de¬ 
scent from Hashiin the son of Miaaf. But 
by the nairie Hashim, in the words of the 
prophet before quoted, is to be particularly 
underatood Hashim the great-grandfather 
of the prophet, who also gives a name to a 
tribe/'’ 

Zakat is discharged In/ the erroneous applu 
cation of it to an improper --If 

the Zakat of his property upon his own Mo- | a person were to bestow Zakat upon another, 
katib, or Am walid, or Modabbir, because • erroneously supposing him to bo a proper 


in none of those cases is there a transfer of 
property, since that which falls to a slave 
becomes the property of his masher ;—and a 
master has, in like manner, n superior right 
in the property of his Mokatib, whence the 
master’s transfer of property to him cannot 
be established. 

It is not lawful for a proprietor to bestow 
the Zakat of his jv^’operty upon his slave, 
whom he may have partially emancipated, 
(ttocording to fianeefa) because such a slave 
is held by him to stand as a Mokatib : but the 
two disciples Tnaintain that the bestowing of 
Zakat upon eueh a slave ia legal, because 
they hold this slave to he a debtor to his 
maater.t 

It is not lawful to bestow Zakat upon the 
slave of a rich man, because, if it be made 
oyer to the slave, it becomes the property of 
his^ master, and the master being rich, the 
delivery of Zakat to him is illegal. And, in 
like manner, it is illegal to bestow Zakat 
upon the child of a rich person, being an in¬ 
fant, since the child is supposed to be rich in 
the property of the lather : contrary to the 
case of the child of a rich person, being an 
adult, who is poor, he not being accounted 
rich in the property of his father, although 
his subsistence be a debt upon his parents: 
and also contrary to the case of the wife of a 
rich person, because she, if she he poor, is ‘ 
not accounted rich in the property of the 
husband, or in proportion to, or on account 
of, the snbslstenoe she enjoys from him. 

It is not lawful to bestow any part of 
Zakat upon persons of the tribe of Hashim; 
the prophet having said, 0, descendants of 
Hashim ! of a truth God hath rendered un¬ 
lawful to you the G hoosala [water flirted by 
ablution of men, andalso their Chj jitc [fifth,] 
and in lieu thereof he hath ordained to you 
a lifth of the fifth of all plunderand by 
the terra Ghoosaia is here to be understood 
the Zakat upon property, which is not lawful 
to Ilashiniees: contrary to Sadka JJiii; and 
by the term Chirk ia to be understood the 
same. By the tribe of Hashim are here to 
be understood the families of Alee, and 


• In opposition to Zakat, 
der the description of Sadkt; 


object of its application, and should after¬ 
wards discover him to be rich, or a Hasliiniee, 
or an infidel,—or, if he should give Zakat to 
a person in the dark, and afterwards discover 
that person to be hia father, or his son,—in 
these cases Zakat is considered to he fully 
discharged, and no longer to remain due.— 
This is according to Haneefa and Moham¬ 
med.—A boo Yoosaf ha s said that, in the 
cases here recited, Zakat is still held to re¬ 
main due, because it was in the power of 
that person to inquire into, and discover the 
particulars concerning him upon wliom he 
bestowed Zakut, previous to making it over 
to him; and such being the case, where he is 
guilty of an evident neglect, his act is null, 
and consequently the Zakat is still a debt 
upon him ; the same as where there are seve¬ 
ral ve8.sGls of water, some clean and others 
unclean,—or several garments, some pure 
and others defiled,- in which case, if a per¬ 
son, after due deliberation, select ope of the 
pots of water, and perform his ablution with 
it, or pat on one of the garments, and say 
his prayers, and he should afterwards appear 
to have committed an error, a repetition of 
the prayer or ablution is held to be incum¬ 
bent upon him. Haneefa and Mohammed 
support their opinion, in this case, upon a 
decision recorded of the prophet in a similar 
instance ; and they moreover argue, that a 
knowledge of the situation and circum¬ 
stances of men is only to be formed from con¬ 
jecture, and cannot be easily obtained to a 
degree of decisive certainty, wherefore the 
matter is to be taken according to the donor's 
conception of it : the same as in a ense of 
prayer, where if a miui, intending to turn 
his face towards the Kaba, w^cre to look an 
another direction, and proy, and his mistake 
afterwards appear, a repetition of tho prayer 
is not ineumVmt upon him. It ia recorded 
as an opinion of Haneefa. that Zoknt is to 
be held aiaoharged if thus bestowed, by mis¬ 
take, upon a rich person, but not if bestowed 
upon a Hashimee, a parent, or a child; but 
the Zahir Rawayet accords with what was 
before advanced.—What is here mentioned 
proceeds upon a supposition that the Zakat 
has been bestowed aiter due deliberation, in 
consequence of the donor conceiving that 
tho receiver is a propt-r object*of ita applica- 


j which comes uii- 
ription of Sadka Farz, or obliga¬ 
tory alms; and consequently what is quoted 
above by the two disciples does not in anyj“* 

respect apply to the present case. ' ^ What follows of this passage relabs 

t That is for the reinainder of his bondage, | merely to tho Arabian tribes, and is there-n 
I*or a full explanation of this, see Ittak. ' fore quite useless. 














5:akat. 


he should Bot have deliberated, 
deliberation, a doubt still remain, 
"^€r^aka,t is not discharged, unless it after¬ 
wards ap^)ear that the receiver was a proper 
object of its application. 

Unlc-ss that person bo the slave or Moicutio 
of ifis do 7 ior.-~l^ a person bestow /akat 
upon another, and afterwards discover that 
this other is his own slave or Mokiitib, this 
ia not held to be a discharge of his i^akat, 
because, in this case, there is no transfer oi, 
property (according to whiit has been already ‘ 
remarked), and the discharge of Zakat rests 
upon a complete transfer of it, as wub for¬ 
mer Iv explained. r, ^ i. 

It'is not thought proper to bestow ^akat 
upon a person possessed of a complete Nisab 
in any property whatever, such an one being 
considered as coming under the description 
of GJianiioe I rich], because this is the law 
term for any one possessed of a Nisitb ; but 
the condition on which any person is 
accounted a Qhannee is, that the rfisab 
which constitutes his property be exchmve 
of ail demands or incumbrances (such as 
debts, and so forth) ; and on this precise 
f 4 uantity of absolute property no Zakat is 
legally due from the proprietor, the increase 
thereof (understood in the lapse of Hawlan- 
Hawl) being a condition of the obligation to 
Zukit 



A coo Haneefa has said, “ I regard i( 
most laudable to bestow upon a Fake]*..., 
Zkkax to such un amount as may preclude 
him from the necessity of begging for that 

of om cit^ not tramfomblo to 
another except in certain eases, — Thk trauster 
of Zakat front one city to another is abomin¬ 
able, it being rather indispensable that the 
Zakat of every city be bestowed upon the 
claimants of that city; and also, because in 
this a regard is had to the rights of Jowar 
[noighbourhood] i— and hence it is abomin¬ 
able in. men to transfer the Zakat upon their 
property from their own city to another, 
except either for the use of their relations, 
or tor the purpose of assisting those^whp 
may be in greater necessity than the inhaDi- 
tanta of their own city ; because in the one 
ease exists the peculiar duty ot consangui¬ 
nity, and in the other the application ot 
relief where it is most refiuired. — r>uc 
although the transfer oi Zakat from one 
city to another, excepting for the purposes 
here mentioned, be accounted abominable, 
yet it amounts to a valid discharge ot ZaKat, 
because the terra Fakeer, mentioned in the 
sacred writings as one of the iiroper oojects 
of the application of Zakat, is not local, but 
general. 


Other persofis upon whom Zakat mai/ le 
lawfully bestowed, —It is lawful to bestow 
Zakat upon a person possessed of loss than a 
iSfiaah, although ho be sound in body and 
capable of labour, bccauso such an one 
comes under the description of a lakeer, 
who is one of the specified objects of its 
annlication. and also, because actual neces¬ 
sity in the situation or circumstances of the 
object is difficult to^ be ascertained, amd 
therefore the rule is restricted to that 
description which affords argument of such 
iieceosity : and a deficiency in wondly 
property, to the amount of a Nisab, affords 
such arguinent of necessity with respect to 
the proprietor. 

If a person were to bestow to the amount 
of twu hundrod IHrniu, or upwards, of the | 
Zakat of Ids property, upon one individual, 
such a procedure is abominable, but yet is, 
legal—Zifler has said that this is illegal ; i 
because in the act of bestowing that Quantity | 
of Zakat, the person who receives it becomea 
n (rhsTinne,''' which would induce the idea 
of Zakat being bestowed upon a Ghanaee j 
hut to this our doctors reply, that the 
opulence of the person in question is an 
effect of the gift of Zakat to him, and there¬ 
fore he does not come within the description 
of a Ghannee until after it has been bestowed, 
—yet, wln re discharge of Zakat^ tends to 
bring any one within the description of 
Ghannee, it is abominable, the same us 
Ijrayer when performed near any filth. 

* literally, a rich person, in opposition to 
Fakeer, a poor person, ' 


CHAPTER Y 111. 

OF SAPKA-lTTTItt. 

Definition of the ierm,—^Y Sadka-fitter is 
understood the alms bestowed upon the poor 
on the Yd-al Fittir, or festival of breaking 

Ohligation ‘ 0 / Badhu'-fittir . —Sadka-titter 
is incumbent upon all free Mussulmans 
possessed of property to the amount ot a 
Nisab clear of incumbrance. Fhe obligation 
to Siidka-littir is founded on a precept of the* 
prophet, who, iu a discourse upon the 
festival of breaking Lent, said, Let every 
person, whether i?<r4NT or AiiULT bestow 
[upon the poor] half a. Baa of wheat, or 
one Saa ot millet or of barley. lias 
saying is recorded by Salba-Adwce, but 
being of the class ot Hidees Ahad, ^ it 
eatabhahes only a moral but not a religious 
obligation. ^ . 

Conditions of the ohUgnUon.’^JiliiwxiOyi la 
made a condition, in order that the assign¬ 
ment [of the Sadka] may be complete : and 
Islam, or protession ot the faith,_ is also 
made a condition, in order that this dona¬ 
tion may hear the construction ot an oblation 
and act of piety, of which infidels are hoi cl 
incapable: and the posaession of a JNisah la 


* The singular traditions that is, those 
which are not included among the approv^ 
traditions, and thcreforo are not supposed to 
be possessed of the same authority. 
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ZAKAT. 


. condition, tlio prophet having 

_Alms are not expected to be 

Bslotvedbiit from the ability of tho^Eicit/' 
Shafei has said that the iSadka-fittir is 
incambent upon every person who possesses 
property to the amount or value of one 
day’s subsistence for Mmaelf and family ; 
but the above precept of the prophet is in 
proof ag’ainst him.—It is to be observed that 
wealth is determined at the rate of a Nisab, 
because that is the standard by which the 
law measures it; but this, with the reserve 
of its being exclusive of all incumbrances, 
as whatever may be ao occupied is accounted 
non-existent; but increase in it is not a 
condition.—There are three things connected 
with the possession of a Nisab, such as here 
described ; EinsT, prohibition against the 
acceptance of alms ; Secondly, obligation 
to perform sacrifice; and Thirdly, obliga¬ 
tion to bestow Sadka-fittlr, 

Persons upon whom^ or in whose hehalf^ it 
is incumbent.— Sadka-iittir is incum¬ 
bent upon every individual respectively, Ebn 
Amir having recorded that the prophet has 
constituted Sadko.-fittir an absolute injunc¬ 
tion [Farz] upon all mankind, and both sexes, 
indiscriminately. 

It is incumbent upon a man to discharge 
tho Sadka-fittir in behalf of his children, 
being infants, because he is their guardian, 
and their provision is a debt upon him; 
wherefore the accomplishment of their duties 
of Saclka must also rest upon him, this being 
considered as a part of their provision. And, 
in the same manner, a man must discharge 
the Sadka-httir in behalf of his male and 
female slaves, he being their guardian, and 
their aiibsistence depen ding upon him. What 
is here advanced proceeds entirely upon a 
supposition that the slaves are not held by 
the proprietor merely in the way of traffick ; 
and also that his children are not possessed 
of any independent property; for, if the 
children be possessed of property, their Sad- 
ka-fittir is to be discharged out of that, ac¬ 
cord ing to the two Sheicks. Mohammed 
contradicts tlioir opinion in this instance. 
Tlie argument of the two Sheicks is^ that 
the lawgiver has considered Sadka-iittir tho 
same as Niika,* and therefore it is to be held 
as such. 

Versons upon -whom^ or in whose behalf^ it 
is not incumhent. ■ -TllE Sadka-iittir is not 
incumbent upon a man in behalf of his wife, 
because his power of guardianahip and pro¬ 
vision, with respect to her, is incomplete, 
since a husband is not guardian over his wife 
any farther than respects the rights of mar¬ 
riage, nor does tho provision for her rest 
upon liiin any farther than with respect to 
food, clothing, and lodging, which are termed 
llayvatib [neceBsaries], any thing beyond 
which he is not accountable for.—Arid, in 
the same manner, it ia not incumbent upon 



* The subsistence due 

child, and other relations. 


to a wife, parent, 


a man to disburse the Sadka-httir foil 
children, being adults, although these \ 
a part of his family, because he is not in¬ 
vested with any authority of guardianship 
over them.—But yet if a imin wore to <lis- 
biirse the Sadka-iittir on behalf of his wife, 
or adult children, without their desire, it is 
lawful, on a principle of benevolence, their 
consent being by custom understood. 

It is not incumbent upon men to pay the 
Sadka-httir for their Mokatibs neither is it 
incumbent on a Mokatib to pay it on his own 
account, such an one coming under the de¬ 
scription of a Fakeer.^ 

Exception. —It is incumbent on men to 
pay Sadka-fittir on behalf of their Modabbirs 
and Am-Wall ds, as being invested with 
complete authority oyer them. 

Not meumhent on behaLJ[ of slaves kept as 
articles of traffick. — It is not incumbent 
upon men to pay Sadka-tittir on behalf of 
their male and female slaves designed lor 
sale as merchandize. Shafei alleges that the 
Sadka-iittir ia obligatory upon such slaves, 
and that the proprietor is to pay it for 
them ; and that the Zakat upon thorn is duo 
from the proprietor. In short, Shafei holds 
that Sadka-tittir is due from the slave, and 
Zakat from their proprietor, on two distinct 
and separate account.'!; and consequently, 
that this does not induce the idea of a repe- 
xition of Sadka upon one and the same pro¬ 
perty ; but with our doctors the obligation 
to Sadka-fittir, on behalf of slaves, is held 
to rest upon their owner, the same as Zakat; 
and consequently, if the payment of the 
former were incumbent, it would admit the 
idea of two Sadkas upon one property within 
the year, which is illegal. 

Nor on behalf of a partnership slave .— 
1^0 Sadka-fittir is incumbent upon any of 
the proprietors on account of a partnership 
slave, because none of them, individually, is 
invested with complete authority over him, 
nor obliged to furnish his entire provision. 
And, in the same manner, no Badka-littir ia 
incumbent upon any of the proprietors, on 
account of two or more partnership slaves, 
according to Harieefa.—The two disciples 
have said that, in this case, Sadka-tittir ia 
incumbent upon the proprietors; but in such 
a degree only, with respect to their .shares, 
as may amount to a complete slave or slaves, 
and not to any fractional part or portion of 
them : for instance, if there were five slaves 
held in nartnership by two men, each part¬ 
ner wo idd have to pay Sadka-fittir for two 
slaves, and not for two and a half.—Some, 
however, have said that the two disciples 
agree with Haneefa in their doetriue upon 
this point, because the share of each partner, 
individuEilly, cannot be collected into any 
particular slave or slaves, until a iiartition 
take place of the partnership stock, andooti- 
sequently none^ of them appertains to either 
partner in particular. 

I Incumhent on behalf of infidel slaves .— 
It is incumbent upon Mussulmans to pay the 

I Hadka-fittir for their inddcl slaves, on the 










ZAKAT. 

fripy of the tradition of Salba-Adwee, ) Section.--Of the measure of Sadka 


tdready (luoted, because there the term slaves | 
js -tt<iea generally, and is not restrictively ‘ 
applied to Mussulman slaves: moreover,, in 
the tradition 
prophet said 
half ot ev 
slave, be 

or a Pagan : ” and fiirther, it la incum¬ 
bent, because the occasion of the obligation 
is her© established, and the proprietor l,ot' 
the slave] is capable of taking upon him the 
responsibility for such obligation, bhafei 
maintains that, in this instauce, no Sadka- 
tittir is due, because the obligation to Badka- 
littir rests upon a slave himselj, and nob 



and of the Time of its Ohligation aniT tw 
Dischanje, 

Proportion of Sadkaftiir^ and the ariioies 


dates or barley it is one Saa, The two dis¬ 
ciples say that dried fruits are the same as 
barle}' in this respect; and there is also one 
tradition of the opinion of Haneefa to the 
same ‘^fi^ct.—The former is the dootrkie re¬ 
corded in the Jama Sagheer.^ Shafei says 
that the measure of a Siidka-littir, in all the 
articles here specified, is one Saa; because 
Aboo Soyid Kadooroe remarks that this was 


upon his owner ; and the former fin the case customary Sadka-fittir in all articles in 
here supposed) is incapable of such obliga- - ■ . . - . 

tion, as being an infidel. 

But not on behalf of a slave the property 


the time of the prophet.—Our doctors sup¬ 
port what was before advanced on the 
authority of the tradition of Salba Adwoe, 


of an infidel .—Tv the slave he a Mussulman, I already repeatedly quoted; and the doctrine 


and his master an infidel, in this case no 
Sadka-fittir whatever is due for such slave, 
according to all the doctors; according to 
our doctors, evidently, because they hold the 
obligation of Sadka-fittir, with respect to 
the slave, to rest upon the master, and here 
the master is an inlidel; and, according to 
Shafei, becavns© ho holds the obligation to 
rest upon the slave himself, to be discharged 
by his master; and the master, in the pro- 
Bent case,^ is incapable of discharging it, as 
being an infidel. 

Case of a slave sold with a reserve of op-^ 
tion.-'I f a slave be sold with a reserve of 
option to one of the parties, the seller or tlie 


of the whole of tho companions (such as the 
Kholfa Ilashidine * and others), is consommt 
to that of our doctors: the tradition, also, 
of Aboo Seyid, cited by Shafei, implies no 
more than that, in the time of the prophet, 
people were accustomed to give something 
over what was obligatory. “The two disciples 
allege (in support of their opinion, that 
dried fruits are the same as barley) that 
Khurma [dried dates] is one^ species of dried 
fruitik; and they being considered the same 
as barley, it follows that all dried fruits, as 
being of one general description, shoidd be 
subject to the same rule. The argument of 
Haneefa is, that dried fruits and barley are 


purchaser, determinable on the ensuing tes- ^ correspondent nature, because as the 
tival of Fittir, in this case the Sadka-littir, ©at the flour of wheat with its bran, so 
on behalf of that 'slave, is incumbent upon | its core or stone; 

the party to whom he may ultimately belong. I dates, which are tho same as 

—^ifier alleges tlmt the discharge of the inasmuch as the stones of the one 

Sadka-fittir rests with the party in whose Und the bran of the other are thrown away. 


behalf reserve of option .was made a con 
dition, because the authority oyer that slave 
is in fact vested in him. Bhafei maintains 
that it rests with him who has possi ssion in 
the interim, whom he holds to be tlie pur- 


Barley-meal is the same as barley; but it 
is best that, in discharging the Sadka-littir 
in the flour or bran ol either barh)y or wheat, 
attention be paid to the value i that is to say, 
if, for instance, the value of half a Saa of 


chaser, on this ground, that the furnishing equal to that of the same quantity 


Siidka-fittir is one of the rules of possession, 
the same as furnishing subsistence 
doctors argue that the possession 
slave, in the present ease, is a matter which 
remains in suspense, since, if he to whom 
the option was reserved choose to dissolve the 
sale, the property in the slave reverts to the 
seller; but, on the other.hand, if he confirm 
the sale, and render it valid, the slave be¬ 
comes the property of the purchaser from 
the period of tne original engagement; and 
the possession thus remaining in suspense, 
that which depends upon such possession 
must remain Huspended a Jso; contrary to the 
case of Nifka, \vhich is requisite from day 
to day, to supply the wants of nature, and 
is consequently incapable of such snspen- 
fiion. And if this^ slave bo an article of, 
trafliek, the same difference of opinion holds 
with respect to the Kakat upon him. 


of wheat, it will suffice to give half a Baa of 
V ^ flour, bnt otherwise not; and the same with 
u * respect to barley-meal. —This is not: noticed 
‘in the Jama Saghecr, because the value of 
meal or flemr does not commonly fall short 
of tliat of tho grain, but rather generally 
exceeds it. ^ 

In discharging the Sadka-fittir with bread 
regard is to be hud to the value only ; this is 
approved doctrine. 

The half Saa now mentioned is to be ascer¬ 
tained by weight, according to Haneefa; 
but the two disciples hold that it is to bo 
ascertained by measure. 

In discharging tho Sadka-fittir, Hour is 
preferable to wh.oat, and money is preferable 
to flour, according to what is recorded from 
Aboo Yoosaf ; because money satisfies the 


• The immediate successors of the xiroph^h 









It|)CTtAP.Li MAREIAGE. 

most amply, and flour most readily 1 1 tion to the performance of Sadka-fittil^ 
to wheat, wMcli, after it is be- 1 connected with the mormng- oi the festr 
stowed, requires to be made dour before it is of Fittir, and not with the e to thereof. 

fit for use.--It is rooorded, as an opinion of i 'r-*- 

A boo IHkr Ayamush, that wiioat is pre fer- ‘ 
able either to dour or money, because this is 
uiiiTOrsally admitted to be a proper article 

+11 j-11 Cl/ill', o'hiva 



It is most laudable that men discharge their 
Sadka-httir on the day of tho festival of 
Fittir, .before they proceed to the mosque to 
perform the prayers of that festival, beoaiiso 




which to discharg-e the Sadka-dttir, ' the prophet did thus ; and also, 


because the 


whereas concerning money and flour there 
Me various opinions. 

The Saa, according to Aboo Hanoefa and 
Mohammed, consists of eight Ratls of the 
llatls of Irak.—-Aboo Yoosaf has said that it 
is only five llatls and one third; and this 
is also the doctrine of Shafei; the prophet 
having said “ Our Saa is smaller than that 
of others.’’—The, argument of the Tirratinet, 
in this case, ia, tliat it is recorded by tho 
prophet, that he performetl the Woozo by 
tho Mid (which is two Katls), aud the Qhosl 
by the Saa (which is eight Batls); and the 
Saa of Omar was the same : moreover, this 
liaa is small compared wilB that of B.ashi- 
inee, which was the Saa in common use, 
wherefore it is lawful to regard that men¬ 
tioned in the tradition above quoted aa the 
standard in Sadka-fittir. . 

Tnne of the comincncement of the ohliga^ 
tion ,— The obligation to the performance of 
the Sadka-fittir commences with the dawn of 
the morning of the festival of Fittir ; that 
is to say, tho arrival of that specified period 
is a condition, of its obligation. Shafei 
the obligation commences with 


precept regarding Sadka-fittir was issued 
witli a. view that this donation might re.Ufeve 
the wants of tho poor, and thereby enahle 
them to enjoy the festival, and to unite in 
the duties of it with a cheerful mind ; and 
the design, is beat answered by tho donation 
being made before prayer. 

Ie the Sadka-fittir be discharged previous 
to the day of the festival of Fittir, it is 
lawTul; because the discharge of an obliga¬ 
tion, at any time after the establishment of 
the cause of the obligation, is legal,_ in the 
same manner as that of i?akat previous to 
I the lapse of Hawlan-Hawi. 

I If a person were not to discharge the 
^ Sadka-fittir within tho day of the festival 
I of Fittir, yet tho obligation still continues, 
and it is proper that [t be made good after¬ 
wards, because the obligation of it ia imposed 
with a view to the relief of the poor, which 
object still remains: contrary to sacrifice, 
the obligation to which, if it be uegiocted on 
the Yawm-ai Xihr [the day of saorifice, b< ing *’ 
the tenth of the month Zee-ul Hidjee], drops 
altogether :• --this being merely an _ act of 
piety, in which the wants or rights of others 


alleges that ___ - ^ . 

the sunset of the last day of llamzan t—and i are no way concerned, 
the result of this difference of opinion is, 
tiiat if (for instance) an infidel were to be 
converted, and to becotne a Mussulman,—or, 
if a child were to born,'—on the eve of the 

festival of Fittir, theSadkadittir would be due 
on account of the convertor the child, accord¬ 
ing to our doctor.^; but, according to Shafei, it 
would not be due : and, on the other hand, 
if a man’s child, or male or female slave, 
were to die on the last night of Bumzan, 

Sadka-tittir is incumbent upon him on their Definition of the term ,— A5 ikicah, in its 
account, according to Shafei; but it would primitive sense, means carnal conjunction. 
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not be so, according to our doctors.—The 
argument of Shafei, in this ease, is that the 
Sadka-fittir is essentially connected with, 
and hears relation to Fittir [the act of break¬ 
ing of fast], as the connection of the terms 
evinces; and the sunset of the last day of 
Ramzan is the time of Fittir, beoauae the 
fast may be then broken. — To this our 
doctors reply, by admitting that the JSadka- 
fittir is certainly connected wdth the act of 
fittir, but the Fittir has reference to the 
day, and not to the night, whence it is that 
this period is expressed by the Avords Yawin- 
al-tittir [day of breaking fast], and not by 
the words hail-al-fittir [night of breaking 
fast]; and hence it follows that tho obliga- 


• A Rati is about fourteen ounces, 
t Literally, tho two extremes, as being the 
oldest and youngest of the three orthodox 
doqlors; namely, Hant'e.fa and Mohammed. 


borne have said that it signifies oonjunction, 
generally- In the language of tho law it 
implies a particular contract used for the 
purpose of legalizing genoratiou. 

Chap. I.—Introductory. 

Chap. II.—Of Guaidianship andFqua- 

lily. 

Chap. III.—Of the Mifir, or Dower. 

Chap. IY.—Of tho Marriage of Slaves. 

Chap. V.—Of the Marriage of Infidels. 

Chap. VI.—Of liissin, or Partition. 

ClTAPTFIi T. 

Forms under which marriage may he eon^ 
MAUiilAOE is contracted,—that is 
to say, is effected and legally-Continned,—by 
means of deolaruttoii and consent, both ex¬ 
pressed in the preterite, because although the 
use of tho preterite be to relate^ that which is 
ptist, yet it has been ndopfed, in the law, in 
a creative sense, to answer the neecssity of 

Q 1 
















•—Declaration, in tlio law, signilies 
s,l^eecli which hr at proceeds from one of 
! t^^^contraoting parties, and consent the 
speech which, proceeds from the other in re- 
plv to the declaration. 

MAERlACiE may ahso be contracted by the 
parties expressing themselves, one in the 
imperative, and the other in. the preterite; 
as if a man were to say to another “ Contract 
your daughter in marriage to me,''—and he 
were to reply “I have contracted'’ [my 
daughter to you]—because his words * ‘ Con¬ 
tract your daughter to me are eximossive 
of a commission of agency, empowering to 
contract in marriage; and one person may 
be authorized to act on both sides in mar¬ 
riage (as shall be hereafter explained); where¬ 
fore tne reply of the father, “ I have con¬ 
tracted," stands in the place both of de¬ 
claration and consent,—as if he had said ** I 
have contracted, and I have consented.'^ 
MAKRiAaE may also be contracted by the 
use of the word IflKKAH, or marriage,—as i f 
a woman were to say to a man " I have mar¬ 
ried myself to you for such a sum of money, 
and the man were^ to reply “ I have con¬ 
sented:" and, in b*ke manner, by the word 
Tazweej, or contracting in marriage, as if a 
woman were to say to a man “ I have con¬ 
tracted myself in marriage unto you," and 
so forthand so also, by the word Hibha, 
or gift,!]: as if she were to say “ I have be¬ 
stowed myself upon you: " and likewise, b^v 
the word Tamleek, or consignment,—as if 


MA.RE.IAaE, 

appear to ho both principles operating Jomls / 
same end, the latter may be metaphoncat^ 
taken for the former. 

Mariiiage may be contracted by the use of 
the term Beeya, or sale ; as if a woman were 
to say to a man “ I have sold myself into 
your hands," and this is approved, because 
sale operates as the principle of a right in 
the person, and a right in the person is the 
principle of a right to carnal eonjimction, 
whence the propiiety of the metaphorical ap¬ 
plication of sale to matrimony. 

^ According to the Kawayet Saheeh, mar- 
.riage cannot he contracted by the use of the 
term ljura, or hire—(as if a woman were to 
say "I have hired myself to you for so 
much; ")—nor by Ibahit, or permission ; 
nor by Ihlah, or rendering lawful; nor by 
Areet,^ or loan; none of these operating as 
the principle of a right to a carnal conjunc¬ 
tion.—Neither can marriage be contracted by 
the use of the term Waseeyat, or bequest; 
because bequest does not convey any right 
of possession until after the testator's death; 

—and as a contract of marriage in express 
terms, referring the execution of it to a period 
subsequent to the decease of either of the par¬ 
ties, would be null, so also, in, tho present 
case, a fortiori. 

Must he contracted in the presence of 
witnesses, — Mariuage, where both the par¬ 
ties are Mussulmans, cannot be contracted 
but in the presence of two male witnesses, 
or of one man and two women, who are sane, 


she were to say *‘1 have consigned myself I adult, and MussulmanB, whether they be of 
over to you: and so also, by the word I established integrity of character or other- 


Sadka, or alms-gift, as if she were to say “I 
have given myself as an alms unto you." 


wise, or may ever have suffered punishment 
as slanderers.—The compiler of this work ob- 


Shafei is of opinion that marriage cannot be • serves that evidence is an essential condition 


contracted except by the words Nikkab and 
Tazwcej, because the term Tamleek (for in¬ 
stance) does not bear the construction of ma¬ 
trimony either in a literal or metaphorical 
sense ; —evidently not in a literal sense, this 
term never being used to express marriage; 
nor in a metaphorical sense, because a me- 
taplior is to be understood in a particular 
sense only from the propriety of its applica- 


of marriage, the prophet having declared 
‘‘no marriago is good without evidence;" 
and this precept is a jn'oof against Malik, 
who maintains that in marriage notoriety 
only is a condition, and not positive evidence. 

QuaUficatlo7i of a witness, —ly is necessary 
that the witnesses he free, the evidence of 
slaves being in no case valid, because such 
are not competent to act in any respect 


tiori... which is not the case here, the terms | sni juris: and it is also requisite that they 


Nikkali or Tazweej imi>lying conjunction 
(as was before observed), and between the 
possessor and the possession no conjunction 
whatever exists. The argument of our doc¬ 
tors, in this case, is that consignment ope¬ 
rate a as the principle of a right to a carnal 
conjunction in the subject of it, in virtue 
of a right in the person (as in the case of 
female slaves); and the right to carnal con¬ 
junction is also established by matrimony; 
wherefore, as marriage and consignment thus 


* Because^ the present and future being 
•expressed, in the Arabic language, under 
one form, a contract expressed in the present 
would be equivocal, 
t Meaning her dower • 
t This, and the two following terms, are 
fiuoh as are used where the woman does not 
stipulate any dower. 


be of sound mind and mature age, beoauso 
minora or idiots are incapable of acting for 
themselves; and it is likewise necessary 
that they be Mussulmans; tho evidence of 
infidels not being legal with respect to Mus¬ 
sulmans. 

Persons may witness a marriagey whose 
testimony would not he received in other 
cases, —The sex of the witnesses is not an 
essential condition of their competency, in¬ 
somuch that mari’iagc may be lawfully con¬ 
tracted iu the presence of one man and two 
women:—neither is the integrity of the wit¬ 
nesses an essential condition, insomuch tliat 
(according to our doctors) a marriage is valid 
if contracted in the presence of two i'asiks, 
or unjust persons.*—Shnfoi inaintains that 


* The word Fasik, which throughout this 

work is used in contradistinction to Adii, has 
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of the witnesses Is an essential I 
«on3ifeiCHi, heeause evidence is entitled to re- | 
'>eren6e and respect, the prophet havin^j: said 
‘‘pay reverence to witnesses;'' and iasiks 
are not proper objects of such reverence, but 
ratber the reverse.—-To this our doctors re¬ 
ply that Faaiks are competent to act for them- 
seives, and of course competency in evidence 
must also appertain to thorn, since they are 
not incapacitated from actinjj with respect 
to others; a Fasik, moreover, is capable of 
holding tlie oiFice of a Sultan or an Imam, 
wiieneo it follows that he is also capable of 
becoming a Kazee, or a witness.—A person 
w^ho has sulfered punishment for slander, as 
being still possessed of general competency, 
is also capable of bearing witness, so far as 
merely respects declaration and consent in 
matrimony/ but no further, there being a 
poaitivo 5 prohibition to the rci*eption of such 
a person^fl ■videnoe, which, however, admit* 
ol exception in the present case, like that of 
blind persons, or of the children of the parties, 
whose evidence, although not admissible in 
any other case, is yet allowed in marriage. 

Iniideh may witness the marriage of an 
infidel woman, —li’ a Mussulman marry a 
female infidel subject in the presence of two 
male infidel siihjectsit is lawful, according to 
Aboo Yoosaf and Haneefa. Mohammed and 
Zifler maintain that it is not lawful, because 
their testimony, with respect to declaration 
and consent in marriage, amounts to evidence, 
and the evidence of infidels regarding Mus- 
s^dmans is illegal; whence it ia the same^ in 
fact as if they had not heard the declaration 
and consent of the parties. The argument 
of the two elders, in reply to this objection, 
is, that evidence is required in matrimony, 
not with any view to the ascertainment of a 
point of property (such ^ as dower), but 
merely in order to establish the huspaud’a 
right of cohabitation, which is in this case 
the object. 

The negotiator of the contract may also, m 
certain cases, he a witness to it ,—Ii' a man 
desire another to contract his daughter 
(being an infaut) in marriage to a third 
person, and the other should accordingly 
contract his daughter, upon the spot, to the 
third jpej’son, in the presence of the person 
so desiring, and the act he witnessed by only 
one person besides these two, the marriage is 
lawful; because, in this case, the father, as 
being upon the spot, is considered as the 
actual contractor of the marriage [on behalf 
of his daughter]; wherefore the second 
person stands merely as the negotiator of the 
contract, and of course, not appearing as a 
party in it, is a competent witness with the 



therefore been rendered, in the translation, 
unjust, which is indeed the most common 
acceptation of the word ; it muvst, however, 
be understood to relate to a person who neg¬ 
lects decorum in his behaviour and dress, and 
such other inferior points, rather than to one 
who is actually known to be dishonest. 


other. But, if the father of the infant _ 
said should go away, and be not actuaTTy 
present at the execution of the contract, the 
marriage would be null; because the father, 
as not being present, cannot be considered 
as the contractor, that appellation properly 
applying to the other~who appears to act, 
in his absence, as his matrimonial a»enfc 
on his daughter’s behalf; consequently hero 
would be only one competent witness present, 
and one evidence is not sufficient ; whence 
the marriage would be illogal.—And the rule 
is the same where a father matches his 
daughter (being an adult), at her desire, in 
the presence of one other witness; that is to 
say, if the daughter be herself present at 
the execution of the contract it is legal, 
otherwise not. 

Section.-—Of the prohibited degrees ; that 
is to say, of Women whom it is lawful to 
marry, ana of those with whom Marriage 
is nniawf ul. 

It is unlawful to marry a mother, or a 
grandmother. —A maw may not marry his 
mother, nor his paternal or maternal grand¬ 
mother ; because the word of (jOD in the 
Koran says, Your Ams (that is, your 
mothers) and tour .pAUGHxnas are for- 
hidden TO YOU and the primitive sense 
of the term Am [mother] being origin or 
root, the grandmothers ai*e comprehended in 
this prohibition. I he illegality of such a 
connexion is, moreover, supported upon the 
united opinion of all our doctors. 

A daughter or a grmuUdaughter,— A. MAN 
may not marry his daughter, on tho autho¬ 
rity of the text above quoted, nor his grand¬ 
daughter, nor any of his direct descendants. 

A sister, a niece^ or an 'NEITHIrni, 

may a man marry his sister, nor hia sister s 
daughter, nor his brother’s daughter, nor 
his iiaternal aunt, nor his maternal aunt; 
the prohibition of such in marriage being 
included in the text already quoted.^ 

All the degrees of aunts are also included 
in this prohibition ; to wit, maternal and 
pateriiiil annts, as well as the aunts of the 
fathtvr, and the aunts of the mother, both 
paternal and maternal; BO also the daugh¬ 
ters of all the brothers; that is to say, of 
the full brother, and of the paternal* brother^ 
and of the maternal brother ; and, m like 
manner, the daughters of ail sisters, to wit, 
of the full sisters, and of the paternal sisters, 
and of the maternal sisters; because the terms 
Amma, Khala, Okli, and Okht, which occur 
in the passage of the Koran already cited, 
apply to all those degrees oi kindred. 

Or a motherAnAaw ,—It is not lawful for 
a man to marry his wife’s mother, whether 
he may have consummated his marriage 
with her daughter or not, the Almighty 


* By the terms maternal or paternal, 
applied to brothers and sisters, is bo be 
understood half-brothers or halt-sisters by 
tho fathers or mother's side. 
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J&imi prohiMted such a connexion in gene- 
rj^l without any regard to that cir- 

oatnscance. 

Or a step-daughter, —NEiTriEu is it lawiiil 
for a man to nuirry the daughter of liis wife; 
but this only, provided ho have already 
consummated his marriage with the lattp, 
because the sacred text restricts the illegality 
of this union to that circumstance, where¬ 
fore; inarriaire with the daughter of the wife 
is illegal, where carnal connexion has taken 
place with the latter, whether the daughter 
be iiTi inmate of the husband’s Haram, or 
not. It is here to be observed, that the text 
in the sacred writings which says “Youii 
‘WOMEN’ WHO EESIDE IN TOUK Harams, 
BRINO THE BAITGflXEKS OF YOITB WIVES 
WITH WHOK YOU HAVE HELD COHABI¬ 
TATION, ARE UNLAWFUL TO TOU/’ has 
merely reference to custom, and does not 
imply that the residence of the daughter 
in the man's Haram along with her mother 
is unlawful; for it is usual, when a man 
marries a woman who has a daughter by a 
former husband, that the latter accompanies 
her mother to his house, and is thence con¬ 
sidered as one of his Haram.* 

Or a step-motheri or step-grandmother,^ 
It i.s unlawful for a man to marry the wife 
of his father, or of his grandfather, God 
having so commanded, saying “ Marut not 

THE WIVES OF YOUK PROGENITORS.” 

Ora daughter-in-luio^ or grand-daughter- 
in-law .—NErriiER is it lawful for a man to 
marry the wife of his son, or of his grandson, 
the Almighty having said “ Wed not the 

WIVES OF YOUR SONS,. Oil YOUR DAUGHTERS 
WHO PHOCEKT) FROM YOUR LOINS.^' 

Or a nurse or It foster-sister. —It is not 
lawful for a man to marry his foster-mother, 
or his foster-sister, the Almighty having 
oommanded, saying “ Marry NOT your 
MOTH Etta WHO HATE SUCKLED YOU, OH 
TOUR SISTERS BY FOSTERAGE and the 
prophet has also declared, ** Every thing is 
prohibited by reason of fosterage which is ao 
by reason of kindred.” 

Or two sisters. —It is not lawful to marry 
and cohabit with two women being sisters, 
neither is it lawful for a man to cohabit with 
two sisters in virtue of a right of possession 
[as being his slaves], because the Almightv 
has declared that such cohabitation with 
sisters is unlawful. 

Case of two sisters.’—!^ a man marry the 
sister of his female slave with wliom he has 
not cohabited, such marriage is approved, 
the contract being, in this case, entered into 
by parties oompeteiit in every respect.—And 
this inarriago being legal and valid, the man 
must not afterwards hold any carnal con¬ 
nexion with his female slave, even though 
he should never oonsmruriate his marriage 
carnally with her sister, because a wife 


* This observation is introduced merely 
with a view to explain an ambiguity in the 
text referred to. 


1 stands in law, as a Fcemixia J 

I neither should the husband indidgo in the 
connubial enjoyment with this wife until he 
' shall previously liave rendered her sister [the 
slave] unlawful to him,, and relinquished his 
right of cohabitation with her, by some 
I means or other, such as emancipating her, 
j or marrying her to another man, in order to 
avoid the construction of cohiibitatiou with 
' sisters; but having so done, he may after- 
I wards cohabit with his wife; be-oause then 
i no breach of the law would ensue, since a 
female slave is not held in the law, merely 
as such, to be a Fojmiua Fututa. 

Another case of two sisters* —If a isafU 
should happen to marry two sisters by two 
contracts,* and it bo not known with respect 
to which marriage iirst took place, a sepa¬ 
ration from both the sisters must ensue; 
because it is evident that his marriage with 
one of the two is illegal, but it is impossi¬ 
ble to ascertain with wliich, by reasqn of 
ignorance of priority; nor is it coTJoeiivahle 
tiiat a judgment should be pronauneed lega¬ 
lizing the marriage of either, unspeciliedy 
since the marriage of both remaining un¬ 
ascertained, a rule to make the same valid 
would be illegal, as not leading to any good 
or advantage; for the advantage proposed 
in mairiinony is procreation, which is unak- 
tainablo without carnal connexion of the 
parlies; and this connexion with a woman 
utispecided is inadmissible: moreover, allo" - 
ing the marriage to be valid, it would be 
injurious to botn, as laying them under the 
matrimonial restraints without the ad van¬ 
tage of the connubial enjoyment,, which 
neither could legally possess ; for all which, 
reasons their separation is indispensable. 
And in this case each sister is entitled to 
receive an half dower, because, if either 
could have been proved to be first inamed, 
she would have had a claim to her full dower^ 
but the priority of marriage of either remain¬ 
ing unascertained, the dowor is thus divided 
between them.—Some have said that this is 
only where each of the sisters respectively 
maintains the priority of her marriage with¬ 
out either being able to adduce any proofs; 
but that where they both declare their 
ignorance of such priority, nothing what¬ 
ever is to be paid to either, until such time 
as both agree to receive an half dower, 
as above, because tliat is due to them in 
virtue of a priority unascertained, where¬ 
fore it is necessary either that each should 
respectively maintain her priority,_ or that 
both should agree, as above, before any 
decree for payment of an half dower to ea<di 
shpuld be passed.—'But if each sister main¬ 
tain htr priority, and both produce equal 


*This doubtless supposes a ca.so whore a 

roan is contracted in marriage through the 
agency of others empowered by him Ibr that 
purpose (as shall be shown in an ensuing 
chapter), and who may engage in the contract 
without his immediate Imowiodge. 
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support of it, an half dower is ] and a mutual participation of blood _ 
^eff^tof each, ii(‘cording‘to alUhedoctors. * thus established between the man and the 
man fvny not marry an aunt and niece, 1 woman, it follows that the mother or the 
—It is unlawful for a man to marry two daus^hter of the latter stands as the actual 
womori, of whom one is the aunt or niece , mother or daug-hter of the man, because the 
of the other, the prophet having declared a , former would be the grandmother of the child 
precept, us recorded in the Zahir-Ilawayet, produced by such act of whoredom j ehe ia 
to this efPeot. ^ , 

Or iivi) wafnen related within the prohihiied 
dagrees. —hr is not lawful for a man to marry 
vt-wo women within Buch decree of affinity as 
tvoiild render a marriage lietween 
illegal, if one of them were a man,—and 
for the same reason,^ because this would 
occasion a oonfusiou of kindred, 

A man may marry a woman and her step¬ 
daughter. - But a man may marry two 
one of them being a widow, and 
the other the daughter of that widow’s 
former husband by another wife, because 
here exists no affinity, either by blood or 
fosterage.—Ziffier objects to this, and main¬ 
tains mat the marriage would bo illegal; 
because, if the daughter were supposed 


there tore the root of the root of such otf~ 
spring, and the offspring is the branch of x 
branch from her ; and it is inooneeivahlc that 
the child should be a branch of a branch 
them I from h<.T, uniesB the fornicator were con- 
sidvreeb-as a branch from her, and the grand- 
moblier the root of the fornicator: and the 
aamo reasoning applies with reapeot to the 
daughter. 

Ip a woman touch a man in lust \i,e. manu 
penem fricans, stuprum excitat], the mother 
and daughter of that Avoituiri arc thereby 
prohibited to him.—Sliafei says that they are 
not prohibited. And the same didVrenoe of 
opinion obtains in eases where a man -toucheB 
u woman in lust, or sees the pudendum of a 
woman ; or where a woman sees the yard of 


man, a marriage between her and the widow ' a man in lust; in all which instances our 
would be illegal, and these two cousequontly j doctors hold that the mother or daughter of 
stand in the same prc^dicament, with respect', such woman are rendered unlawful to the 
to each other, as those in the preceding case, man : but 8hafei niaintains a contrary senti* 
To this our doctors reply that the illegality ! inent, arguing that seeing or touching do not 


there stated is supposed to exist only in cases 
where this supposition, if applied to either 
of the women, would render their marriage 
illegal; hut that does not hold in the pre¬ 
sent instance, for if the widow were sup¬ 
posed to be a man, she could lawfully marry 
the daughter.—And it is moreover related, 
in the Jlakl Saheeh, that Abdoola the son of 
Jafir married a wife and a daughter of Alee 


amount to the absolute fl.ct, insomuch that 
the usual ceremonies reqvuredby the law, after 
the carnal act,* are not here necessary.—To 
this our doctors I'eply, that such acta as 
those, being a cauae of copulation, stand aa 
that constractively.—It is to be observed, 
that by touching in lust, with respect to a 
man, is meant producing a priapism with 
the hand, or increasing the turgidity of the 


Cases which induce illegalihj,—\v a man i virile member, by the same means, where 
commit whoredom * with n woman, her | the priapisni already exists.—This is an up- 
luother and daughter are prohibited to hira. ! proved dehuition of that phrase, as to the 
—Shafei inaintnms that they are not prohi- I term lust, with respect to young men in full 
bited, because whoredom does not induce i vigour and equel to the performance of 
Hoormat -Moosahirat, or prohibition irom i coition ; but with respect to old men, and 
af&nity, as this law of prohibition is a peou- | Inn ecus (or persons naturally impotent), the 
liar distinction bestowed upon the servants I exciting of lust amounts only to causing the 
of Ooi) through the divine favour, and | heart to beat more quickly than usual, or 
whoredom, being a crime, cannot possibly , increasing that palpitation whero it already 
induce that which is a favour of God. —To exists.—By the exciting of lust in womea or 
this our doctors reply, that the carnal act eunuchs is understood simply causing a 


operates as a principle or cause of a niutinil 
participation of blood between the parties 
concerned in it, in virtue of the child which 
is, or may he, the fruit thereof, that par¬ 
taking of the father and the mother respec¬ 
tively, in toto, for it is usually said “ This 
child is ' 

such a woman;'* and this participation 
being tVms established bot\veen the child 
and each of the parents respectively, it is 
virtually so between the parents themselves, 


desire of coition, or increasing that desire 
where it already exists.—T’heso definitions 
are recited at large in the Fatavee Alum- 
gueeree.^ By scemg the pudendum of a 
woman is understood, seeing the entrance 

_______ „ of the vagina, which is not supposed prac- 

thc offspring of such a man and of' ticablc unless she be in a reclining posture. 

.. 1 .1 T_ ^ indulge in lewdness with a 

woman until he produce an emission, some 
have said that this occasions Hoormat-Moo- 
aahirat, or prohibition from affinity, [with 


because although a portion of the child be a > respect to the kindred of that women;] but 
part of the mother, yet it is attributed, in it is certain that' this does not occasion pro- 
toto, to the father, whence a part of the . hihition, because the man, by producing on 
mother is attributed to him; and vice vers^ ; ex-vulval^ eniisaion, manifests that coition 
__. was not his intention; wherefore it does not 


*Arab. Zinna, meaning either fornication 
or adultery.—( Vide Sales’s Koran.) 


* Such as ablution, and bo forth. 
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filijad a9 such, And, in like manner, if a 
imm enter a woman in ano, some ha^e said 
that this occasions prohibition from afliaity, 
as such an act amounts to touching in last; 
but it is certain that this does not occasion 
prohibition, because the carnal conjunction 
of the sexes does not stand as procreation 
on any other principle than as it may be the 
occasion of ofl'spring, which it cannot possibly 
bo from the performance of the act as above 
described. . 

A man cannot marnj the sister oj his re- 
piuiiated wife dtiriny her JEdit, —If a man 
repudiate his wife, either by a complete or a 
reversible divorce, it is not lawful lor him to 
marry her sister until the expiration of iier 
-Stiafei maintains that it is lawful, 
because by either of those forms of divorce 
the former marriage was completely dis¬ 
solved, insomuch, that if a man were to have 
carnal knowledge of his repudiated wife 
duriruT'her Edit, knowing the illegahty* of 
the same, he would be liable to the punish¬ 
ment for whoredom.—To this our doctors 
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merely a woman of chaste repntatioik!!^A^-^ 
Free Kitabee women, and those who are 
slaves, are equal in point of matrimonial 
legality, as shnll be demonstrated hereafter. 

Alia with 2\Iajoosees.‘-^lx is uniawfat to 
marry a Majoosee woman, God having said 
*‘Vf: mV HOIiD CORRESPONDENCE WITH. 

THE .Majooseos the same as with the 
Kitabees, but ye must not marry their 
daughters, nor partake of their sacri¬ 
fices/' 

And tvith Pagans. —It is tmlawfivT to 
marry a Pagan woman, according to the 
words of the Koran, “ Marry not a 
WOMAN OF the Polytheists until she 

EMBRACE THE FAITH.’* 

And with mheam*--i\. Mussulman may 
marry a woman of the Babeans, she bediev- 
ing the scriptures, and professing faith in 
the prophets; but if she worship the stars, 
and believe not in any of the divine senp- 
tural revelations, it is unlawful to marry her. 

—such being idolaters.—The diversity of 
opinion which is recorded between Hanecfa 


replv, that whatever the nature of the di- | and the two disciples, originates in their 
vorce may have been, whether reversible or different ideas with respect to the oabeans; 
complete, the marriage with the first sister each arguing according to his own premises, 
does still in fact, continue during her Edit, for llaueefa accounts the Sabeans to be 
in virtue’of the continuance of several of its | Kitabees; whereas the two disciples con- 
effects, such as maintenance, and custody, sider them as worshippers of the stars. ^ 
and inability to marry another man ; neither Marnuge during pilgrimage .is lawful 
does it appear, in the book of divorce, that either for a man or a woman to marry during 
any punishment for whoredom is specified in the Ihramf of pilgrimage.—Khafei alleges 

the case of the husband having carnal con- that it is unlawfuL And the same aiffe- 
nexiou with his repudiated wife within the rence of opinion obtains in the case of a 


term of her Edit; although, according to the 
book of punishments, he would incur it, 
because by the act of divorce, the husband’s 
right of cohabitation is dissolved, and oonso- 
■quently any subsequent cohabitation with 
her would bear the construction of whore¬ 
dom; but yet his other rights are not dis- 
aolved (as was above observed), wherefore, if 
he were to marry the second sister before the 
expiration of tho former’s Edit, it would 
amount to a marriage with two sisters at 
on<^ time, which is forbidden. 

Marriage with slaves .—A master may not 
marry his female slave, nor a mistress her 
bondsman, because marriage was instituted 
with a view that the fruit might belong 
equally to the father and the mother, ami 
mastership and servitude are contradictory 
to each other, wherefore it is not admissible 
that offspring should thus be divided be¬ 
tween the master and the slave. 

And with Marriage with a 

Kitabee woman is legal, according to the 
word of Goi), ** * * * § * IA^omen are lawful to 
YOU, SUCH AS ARE Mahsanas of the scrip- 
-TiTPi^T. SECTS ; (the term Mahsana does 
not, in this passage, imply a Mushimite, but 


* The time of probation which a divorced 
woman is to wait before can engage in 
^ second marriage, in order to determine 

whether or not she be pregnant by the for« 
mer. See Book IV. Chap. XIK 


Mohrimt contracting in marriage a woman 
to whom he is guardian.—Bhafei supports 
his opinion upon a precept of the prophet^ 
“ Mohrims marry not, nor cause to marry.* 
—In opposition to this, however our doctors 
produce the instance of the prophet himsolf, 
who married Meyemoona whilst he was a 
Mohrim ; and with respect to the traditionary 
precept cited by Shafei, as above, it is to be 
regarded as solely applying to the act of 
carnal conjunction, that is to aay, the word 
Mkkah^ in that sentence is to be construed 
into Wuttee,!! as if he had said, ** Let not 
Mohktms hold cainal connexion, nor 
Mohrim AS admit men to such connexion.**— 
This indeed is rather a weak comment, since 
the word Nlkkah has never been construed 
into the admitting of man to the commission 
of the carnal act: but the better principlo 
upon which to answer it is that from the 
grammatical construction of tho sentence, the 


* This comment upon the text is meant as 
an exception to the general definition of the 
term Mahsana, as explained m the laws con¬ 
cerning slander, Book, V il. Chap. V ^ 

t The period of the pilgrims remaining at 
Mecca. 

i A pilgrim, whilst he remains at M.€Coa. 

§ Meaning conjunction in its primitive 
sense, and marriage in its occasional sense. 

II Literally couj unction, but generally ap* 
plied to the carnal act. 
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prophet may be rendered into ' 
a negative remark^ rather than a I 
poStive prohibition. 

Mitfssulmans may marry female slaves .— 
It is lawful for a Mussulman, who is free, to 
marry a female slave, whether she bo ^ a 
Miidiraa, or Kitabeea, although he be in 
circumstances to marry a free woman—that 
is to say, able to pay a dower, and afford an 
adequate maintenance to such a woman.— 
Sbafei says that a man cannot lawfully 
marry a Kitabeo slave, he holding that it is 
not lawful for a freeniai; to marry any slave 
except of necessity, because by such an act 
he incurs the consequence of subjecting a 
portion of his body to bondage; that is to 
say, his seed (which is a portion of his body) 
by entering me womb of a slave, is born J.n 
bondage ; necessity, therefore, he holds can 
alone legalize such a marriage, and conse¬ 
quently, that ability to pay the dower and 
maintenance of a free woman prohibits a 
freeman from marrying a slave; but from 
this rule he excepts Muslima slaves.—With 
our doctors, on the other hand, marriage 
with female slaves of every description is 
legal, because the text of tha Koran, on 
which the legality of marriage is founded, 
extends to all descriptions of women, to 
slaves as well as to those who are free: -and, 
with respect to what Shafei objects, that 
“by such an act a man inoura the conse¬ 
quence of subjecting a portion of his body 
to bondage,"’ it may be replied that, by 
marrying a slave, a man is only withhold 
from producing free children; but it is not 
thence to be concluded thsbt he, de facto, sub¬ 
jects a portion of his body to slavery, as this 
portion (to wit, his seed) is neither free nor 
otherwise ; and as a man is at liberty to ab¬ 
stain from producing the child itselt (either 
by not marrying, or by marrying a w'oman 
who is barren), it follows that he i.s certainly 
at liberty to abstain from producing it in a 
state of freedom. 

A man already iccdded to a free woinan 
cannot marry a slave.—I t' is unlawful for a 
man already married to a free woman to 
marry a slave, the prophet having issued a 
precept to this effect, Do not marry a slave 
upon [along with] a free woman/’-“Shafei 
says that the marriage of a slave upon a 
free woman is lawful to a mm who is a 
slave; and Malik likewise maintains that 
it is lawful, provided it be with the free 
woman's consent.—The above precept, how¬ 
ever, is an answer to both, as it is general 
and unconditionalmoreover, the legality 
of marriage is a blessing to males and fe¬ 
males equally, but the enjoyment of it is by 
bondage restricted to one half, insomuch 
that slaves can have only two wives, where¬ 
as freemen may leplly have four (as will 
be explained hereafter), and slavery operat¬ 
ing thus restiictively upon males does so 
equally upon females »— upon the former it 
operates by a restriction in point of number, 
as above ; but since, with respect to females, 
this is impossible^ it has its effect by a re¬ 



striction in point of circimisttmces; 
stance, by restricting the leg^ility of the 
marriage of female slaves to certain par¬ 
ticular circumstances, as in the present case, 
where it is admitted only under the circum- 
stanoe of the man not having any free wives* 

But a man wedded to a stave may marry 
a free woman. —A man may lawfully marry 
a free woman upon a slave, the prophet hav¬ 
ing so declared :—moreover, a woman who is 
free is lawful under all circumstances, tlio 
principle of restriction before mentioned not 
operating with respect to such a woman. 

Ii' a. man marry a slave during the Kdit of 
complete divorce of another wife who is free, 
it is null, according to Haneefa..—The two 
disciples allege that it is valid, as under the 
circumstances now recited it does not amount 
to marrying a slave upon a free woman; 
whence it is that if a man were to make a 
vow that he would not marry another woman 
upon his present wife, and he were afterwards 
to divorce his wife, and to marry another 
wuman during her Edit, he would not be 
forsworn. The argument of Haneefa, in this 
case, is that the marriage with the free wife 
does still in some shape romain, on account 
of the continuance of several of its effects ; 
wherefore that with a slave during the term 
of the free woman’s Edit is not admissible, 
on a principle of caution : contrary to the 
case 01 a vow, as recited above, because there 
the intention of the vower goes only to ex¬ 
press that he would not introduce anoflier 
with to the prejudice of her right of Kissm.: 
but her right of Kissm* is annihilated by 
divorce. 

Four wives allowed to freemen. —It is 
lawful for a freeman to marry four wives, 
whether free or slaves: but it is not lawful 
for him to marry more thau four, because 
God has commanded in the Kohan, saying, 
“ Y.ff. MAY MARRY WHATSOEVER WOMEN ARTS 
AGREEABLE TO YOU, TWO, TII REE, OR FOUR,"' 
and the numbers being thus expressly men¬ 
tioned, any beyond what is there specified 
would he unlawful.—Shafei alleges a man. 
cannot lawfully marry more than one woman 
of the description of slaves, from his tenet 
as above recited, that the marriago of free¬ 
men with slaves is allowable only from ne¬ 
cessity the text already quoted, ie, how¬ 
ever, in proof against him, sinpe the term 
biiasa [woman] applies equally to free women 
and to slaves. 

And two to slaves.—!^ is unlawful for a 
man who is a slave to marry more than two 
women; Malik maintains that it is lawdul 
for n slave to marry as many women as a 
freeman, he holding it as a principle, that a 
slave, with respect to marriage, is in every 
particular the same as a free person, inso¬ 
much that (according to him) a slave is au¬ 
thorized to marry without his proprietor*.'' 
consent.—The argument of our doctors, in 


* Impartiality in cohabitation with his 
wives. See Chap, VI, 
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that slavery operates to the pti-. ^ mm cannot contract Ms Am - 

‘'vntioii of one half of_the natv^ai privileges j aj^Aer.—lP a man eon' 



^niT enioyments, and the le^^ality of lour 
wives in marriaofe being of this description, 
it follows that the privilege of a slave ex¬ 
tends to the possession of two wives only, in 
order that the dignity of freedom may be 
dulv supported. . 

A man having the full number ofmves 
allowed, cannot ?narrij during the Edit of 
one of tliem,—lv a man, having four wives, 
repudiate one of there, it is uTilawful for 
him to marry any other woman during the 
term of that wife's Edit, whether the divorce, 
under which she stands repudiated, be re¬ 
versible or complete. iShafei's doctrine dif¬ 
fers from this. His reasoning, and the re¬ 
ply to it, are the same as in the case of a man 
marrying a sister of his wife during the term 
of the latter's Edit. 

A man mat/ marry a woman pregnant by 
fchoredom.’—k maw may lawfully marry a 


tract ms Am-Walid, who is pregnaniby him, 
to another man, it is null, because the Am- 
Walid is accounted as the Eirash of her 
master, or partner of his bed, insomuch that 
the parentage of her child is established by 
the law in him, independent of any formal 
claim or acknowledgment thereof on h is x)art; 
wherefore, if the marna^ge were valid, it would 
induce the existence of a right to cohabitation 
in two individuals with one and the ^me 
woman, a right which is auil, as it would 
occasion a doubtful parentage.^ 

OmEoriON.— Ihe Am-VValid being de*- 
dared the Firash of her master, it would 
appear that his maiTiage of her to another 
would not be legal, although she wore not 
pregnant. 

UK.rLt.—The Firash right of a master in 
his Am-Walid is of hut weak consideration; 
whence it is, that if he were to deny her 


woman preffnant by whoredom, but he mast ! child’s descent from him. it would bocorae 
not cohabit with her until after lier delivery, bastardized on, the .instant, without any as- 


-This is the doctrine of Hanecfa and Mo 
hammed.—Ab00 Yoosaf says that a marriap 
made under such a circumstance is invalid : 
if. however, thedescontof tlie .Foetus be known 
and established, the marriage is null, accord¬ 
ing to all the doctors.—The argument upon 


severation. His Firash right in her, there¬ 
fore, not being of any account, independent 
of prf^gnancy, is not prohibitory to her mar¬ 
riage, unless as connected with tliat circum¬ 
stance. 

he may so contract his enjoyed female 


wffich Aboo Foosaf supports his opinion as ' If a man have carnal connexion with 

above, is, that the illegality of the marriage, i his female slave, and afterwards contract her 
incas^^s where the parentage of the Foetus | in marriage to another man, it is lawful: he- 


is established, originates purely in a prin- 
ciplc of tenderness towards the Foetus, and 
a Foetus ia an object of this tenderness, al - 1 
though it be begotin adultery, since it is iti- 
nocent of any oltenGC { whence procuring the 


cause an absolute slave is not accounted as a 
Firash, or partner of her master's bed, since, 
if she were to produce a child, the parentage 
would not be established in him unless he were 
to claim it.—But yet it is advisable that the 


abortion of it is illegal; m.arriage, therefore, , master, previous to contracting her to another 
withn woman pregnant by adultery is invalid, person, suffer one term of her courses to 
equally with one where the parentage of the elapse, bo as to guard against the possibility 
Foetus is ascertained, and for the same reason, of his seed mixing with that of the other. 
Our doctors, upon tliis point, argue that the It is to be remarked, in this place, that the 
woman is law,fal in matrimony, on the au- marriage of the slave, under the^circum 


thority of the sacred writings, the Koran stance now mentioned, being valid, it is law- 
Ann WOM13N aiie lawful to you, I ful for her husband to have carnal connex- 


sayms 

EXCEPTIXa TUOSi: WITHCN THJ-l PROniBlTEn 
i)E«RJ3,i3S and the prohibition of cohabita¬ 
tion until after delivery, is merely on account 
of the impropriety of sowing seed in a soil 
already impregnated by another, a prohibi¬ 
tion which occurs in the traditions. With 
respect to what Aboo Yoosaf alleges, that 
“ the illegality of the marriage in cases where 
the parentage of the Foetus is established, 

* * -A. __ . . ^ U.IU I ^ ^ ^ n lr« CvCA ^*1 


ion with her immediately, and before her 
purification from her first succeeding courses,' 
according to Haneefa and Aboo Yoosaf.— 
Mohammed alleges, however, that it will be 
laudable in the husband to abstain from car¬ 
nal connexion with her until one complete 
term of her cour ses shall have elapsed, be¬ 
cause it is possible that there may remain in 

^ w. V.... ___ _^ , her'woinh seed of her master,—wherefore it 

originates purely in a priuciple of tenderness ■ is requisite that it be purified of that seed, 
towards the Foetus,”—it is altogether tin- I the same as in accuse of the purchase of a 


founded, because the nullity of the marriage 
in that case originates in a regard for the 
right, not of the Fcettis, but of the father. 

JSut not a captive taken in that ntato ,—It 
is unlawful to marry a woman taken iu war, 
being pregnant at the time of her capture, 
because the parentage of hor Foetus is ascer¬ 
tained.* 


* As necessarily proceeding from some one 
of the enemy. 


female slave.—The pgumenf of the two 
Elders, in this ease, is that the iiistitxite of 
the law, legalizing her marnage, U in itself 
a proof that her womb is unoccupied, a» tho 
law does not admit any marriage to bo legal 
but under that supposition; whe^fore puri¬ 
fication, in the present instance, is not made 
a rule, either laudable or injunctive: con¬ 
trary to a case of purchase, that of a femalo 
slave being held lawful although she be 
pregnant. 

If a man marry a woman, knowing her to 
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gritilty of wlioredoin, }ie may 
haTO carnal counexion with her 



I With the two disciples, on the eontraiy,l 
dower is divided into tho proper dower to 


immediatrdv, before her p^iideation from each*, and therefore she with respect to 
her courses, accordinf^ to the two Elders: . ‘whom the raariiage is legal receives tho 
blit Mohainmecl deems it la.n,dahle that he j amount of her proper dower, and the re- 
have no such connexion with her until after | tnaindef drops in layoar^ot ™ h^banct; and 


her onrihoatioxi.—The reasoning of each 
uDon’thia point is to the same effect aa in 
the precedin-fT ease. ^ . .7 * 

A71 umj^riicUmTi/ ^narriatpi %s -void. A 
hfiKKAH Matat. or usufructuary marriage, 
where a man says to a woman “ 1 will take 
the use of you. for such atime for so mnehj 
is void, all the companions having* agreed in 
the illegality of it.—It is related in the 


the same is reco rded in tho Mabsoo t. 

Case of marriage hy a judicial decree.--- 
If a woman sue a man on a plea of marriage, 
declaring that such an ono had married her, 
and produce evidence in proof ot her adirina- 
tion, and the Kazee accordingly declare her 
to be the wife ot such a man, and it should 
so happen that tho man had never been 
actually marne(i to that woman, yet he may, 


iSTal?! Saheeh', that Ibii Abbas reti-aoted from , alter this, lawfully reside with her and 

’ " ' this is a sign of the authority ot a judicial 

decree (or order of the Kazee) in regard to 
appearance : and if the woman desire oaniai 
connexion, the man may lawfully hold such 
connexion with herand this is a sign of tho 
authority ol a judicial decree, in reaiity.—The 
authority of the judicial decree ex lending 
both to appearance and reality is a tenet of 
Haneefa ; and is also found in a prior opinion 
of Ahoo Yooaaf.—In a more recent opinion of 
Aboo Yoosaf, and with Mohammed and Bhafei, 
it is not lawful for the man to have carnal 
connexion with this woman, becaiise the 
Kazee has erred in his proof, as the witnesses 
bore fake testimony, and an error iu tho 
proof destroys tlie authority of the decree 


hk hist opinion anti embraced that oi the 
other companions :—‘for^ Ibn Abbas was first 
of opinion that the usufruct here mentioned 
is allowable; but Alee informed him, that 
the prophet had declared it unlawful, upon 
which no retracted from his opinion ot 
usufruct being allowable:—and Ibii Abbas 
having thus retracted, all tho ^oompanions 
appear to have agreed ooncorning its i.llc- 
gality. , . 

Ami so also a temporary marriage.—k. 
Kikkak Mowoicket, or temporary marriage, 
—where a man marnog'a woman, under an 
ontragoment of ten days (for instance) tjm 
presence of two witnesses,’-is null, /pfer 
asserts that such marriage is valid and bind¬ 


ing” the condition expressed of a specitied I in regard to reality ; wherefore it is, in some 
period for its continuance being of no effect; ! measure, the same as if the witnesses were 
because a marriage is not to be held null on 1 slaves or infidels, in which case the clocree 
account of a nulfor illegal condition therein I would have no authority either in appear- 
expressed.—The argument of our doctors is | anco or reality; and so it would appear lu 
that a temporary marriage is of the same 1 the present instance likewise; but here tho 
nature with a iisufructunry marriage; and t decree has authority in regard to appearance, 
in all contracts regard is nad to the sense | on account that the witnesses gave a true 
rather than to the letter, wherefore a tempo- , testimony in appearance ; ,yet has no 

" authority in reality, as cheir testimony k 
false in point of fact ; whereas, w'here tho 
witnesses are slaves or infidels, the doeroe is 
destitute of authority in appearance also, as 
imestablishcd 


rary marriage is null as well us a usufruc¬ 
tuary marriage, whether the period specified 
be short or long; because the principle on 
which a contract of marriage falls under the 
description of Matat, or usufructuary, is its 1 tho 

containing a specification of time ; and the , ami , '. , , . , - , 

same is found in a Nikkah Mow'okket, or 1 slaves or inlidels is practicable,, 
temporary marriage. ^ 

Case of a douhle mama go h/ one contract. 

"If a man marry tw'o women by oye con- 


ux V.. __ — - proof remniiis imestablishcd even m 

containing a specification of time ; and the , appearance, since the discovery oi their being 

^ ’ *■ —1-1.-j. —slaves or infidels is praoticablei.—The argu¬ 

ment of Haneefa is that the witnesses are 
.. held, with the Kazee, to bear true tosfciraony, 

_ _ __ ^ and this is proof, os it is impossible to ascer- 

tract, one of whom is lawful to him, and ] tain whether their testimony be actually 

the other prohibited, his marriage with the ' true ; contrary to tlie state ot bondage, oi 
oncMvho is lawful holds good, hut that with the infidelity ot witnesses, as these aro 
the other is void, beeause in that only a cause oircunistances easily icnown and ascmuaineu, 
of nullity is found : contrary to wlicre a man 1 wherefore their evidence is not proof in any 


puts together a freeman and a slave, and 
sells them by one agreement, as such sale is 
null with respect to both, because sale is 
rendered null ny an mvalid oondition, and 
tho consent to tho contract of sale is required 


■^vay.—the decree being iounded on the . 
proof, and the authority of the decree, Tii 
respect to reality, being hero possible, by. 
previously taking the marriage for granted^ 
as a matter ot necessity, it follows that the 


with respect to th- free person, in order to' decree has authority in respeot to reality, in 
the legality of it with respect to the slave'; ' order that the contradiction Imtween the two 
i.. .in. /i.-.-n/iifirkirt o« may be obviated in every shape,”*ior 11 she 


this is therefore an invalid^ condition, as 
shall bo demonstrated in treating* of slaves.— 
It is to bo observed that tho whole of tho 
stipulated "dower, in the case now rcoitcd, 
goes to her with respect to whom ^ the 
marriage is lawful, according to Haneefa.— 


*'Tbat is to say, a dower suitable or pro¬ 
portioned to the rank and circumstance ot 
i eabh ikspectively. 
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lawful to him in reality, it would 1 
ocra^ion a contradiction between the two, ^ 
^instead of obviating a contradiction.: con - 1 
trary to a case of property claimed generally 
(that is to say, without any mention of the i 
cause of propriety), such as if a man were 
to claim, a female slave generally, and bring | 
false evidence, and the .Razee decree the i 
slave to the plaintiff, and it afterwards! 
appear that the witness boro false testimony, 
—for in this case the decree has authority in 
appearance, bat not in reality, because the 
causes of propriety in the slave are several, 
such as sale, purchase, gift, and inheritance, 
and regard cannot legally be bad to any one 
of these as being prior to the others, since no 
one of them has precedence of the otliers, 
and to regard the whole of them as prior, is 
impossible ; wherefore^ the decree cannot 
possess any authority [in reality]. Observe 
that the previously taking the marriage for 
granted, as a matter ol necessity, is on 
account that a decree signifies the promul¬ 
gation of a thing which is established, and 
not the establishment of a thing which is not 
established,—for, if it were not previously 
taken for granted, it would follow that a 
decree signibes the establishment of a thing 
wliich is unestablished, wherefore the mar¬ 
riage is necessarily first taken for granted ; 
and this is possible in the case of a claim of 
marriage, but not in a ease of general 
propriety, for the causes of propriety there 
are multifarious, and no one of these has 
priority over the other;—in such a case, 
therefore, the regarding of any one ca.use of 
propriety as prior to tho others is impossible. 



CHAPTER 11. 

OP OrjLRDTAT^SHIP iJVT* EQUALITY. 

An adult female may engage in the contract 
without her guardian*s oowsew/.—A Woman 
who is an adult, and of sound mind, may be 
marrfed by virtue of her own consent, al¬ 
though the contract may not have been made 
or acceded to by her guardians; and this, 
whether she be a virgin or a Siyeeba.-—This 
is the opinion of Haneefa and Aboo Yooaaf, 
as appears in tho Zahir Ilawayet,—It is re¬ 
corded, from Aboo Y’oosaf, that her marriage 
cannot be contracted except through her 
guardian. Mohammed, holds that the mar¬ 
riage may bo contracted, but yet .its validity 
is suspended upon tho guardian’s consent; 
on the other hand, Malik and Shafei assert 
that a woman can by no means contract her¬ 
self in marriage to a man in any circum- 
stanoe, whether with or without the consent 
of lier guardians;—neither is she competent' 
to contract her daughter or her slave, nor to 
aet as a matrimonial agent for any one, so as 
to enter into a contract of marriage on be¬ 
half of her constituent; because tho end 
proposed in marriage, is the acquisition of 


those benefits whicli it produces, such i 
creation, aud so forth; and if the perfor¬ 
mance of thh contract _ were in auy respect 
committed to women, its end might be de- 
feat(^d, they being of weak reason, and open 
to flattery and deceit,—Mohammed argues 
that this apprehension is^ done away by the 
permission of the guardian being made a 
requisite condition.—The reasoning^ upon 
which tlie Zahir Rawayet proceeds in this 
case is that, in marrying, the woman has 
performed an act affecting herself only, and 
to this she is fully competent, as being sane 
aud adult, and capable^ of rlistingiushing 
good from evil, whence it is that she is by 
law capacitated to act for herself in all mat¬ 
ters of property, and likewise to choose a 
husband ; neither does a woman requii’e her 
guardian to match her for any other reason 
than as she may, by that means, avoid the 
imputation which might be thrown upon her 
modesty if she were to perform this herself; 
for all which reasons a woman contracting^ 
herself in marriage is valid, independent of 
her guardian, although it should be an un¬ 
equal match; but yet, in the latter case, the 
guardian is at liberty to dissolve the mar- 
liage. 

Unless the match he unequal.— It is re- » 
corded us an opinion of Haneefa and Aboo / 
Yoosaf, that the marriage is illegal if there ,* 
be an inequality between the parties,—It is | 
also recorded that Moha.m 7 ned afterwards | 
adopted the sentiments of the two elders j 
upon this point, and agreed with them, that / 
the marriage here treated of is lawful, and' 
that its validity is not suspended upon the 
approbation of the guardian. 

An adult virgin carmot he married against 
her will. —It is not lawful for a guardian to 
force into marriage an adult virgin against 
her consent.—This is contrary to the doc¬ 
trine of Shafei, who accounts an adult virgin 
the same as an infant, with respect to mar¬ 
riage, since the former cannot be acquainted 
with the nature of marriage any more than 
the latter, as being equally uninformed with 
respect to the matrimouiai state, whence it 
is that the father of such an one is em¬ 
powered to make seizin of her dower without 
her consent,—The argument of our doctors 
is that the womuTi, in this case, is free, and 
a Mokhatiba (that is, subject to all the obli¬ 
gatory observances of the law, such us fast¬ 
ing, prayer, and 80 forth), whereibre no per¬ 
son is endowed with any absolute authority 
of guardianship over her: contrary to the 
case of infants, over whom other.s are neces¬ 
sarily endowed with this authority, the 
understanding of such being dcloctive, 
whereas that of an adult is held complete, 
in consequenco of her h.aving attained to 
years of discretion; for, if it were otherwise, 
she would not be subject to the observances 
of the law: from all wdiich it follows that 
this woman is the same as an adult son; and 
that all her acts with respect to matrimony 
are good and valid, the same as his with re¬ 
spect to property ; neither is her father eni- 
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^wereito make seizin of her dower without 1 baud to her is^ a requisite condition, UitAlt^ 
ni>^siAnt-. Aicnresaed or virtually under- ! tho specification of the dower. It is to b© 



her c^isent expressed or virtually under¬ 
stood. as he is not at liberty to do so where 
she has forbidden him. 

Tokens of consent from a virgin,—WEm- 
EVES a jfuardian, being the person empowered 
to eng-ngo in the contract, requires the con¬ 
sent of an adult virgin, to a marriage, if she 
smile or remain silent, this is a compliance ; 
because the prophet has said, * ‘ A virgin m ust 
be consulted in every thing which regards 
herself; and if she bo silent it signifies 
assent and also, because her assent is rather 
to be supposed, as she is ashamed to testify 
her desire ; nnd laughter is a still more cer¬ 
tain token of assent than silence: contrary to 
weeping, as this manifests abhorrence, since 
tears are most comiiionly tlio effect of grief, 
and not of joy, wliieli is rarely the occasion 
of them, and therefore not to be regarded. 
—Some hare said that if her laughter be in 
the manner of jest or derision it is not a coni- 
plianoe; nor is her weeping a disapproval, if 
it be not accompanied with noise or lamen- 

But if a marriage bo proposed to an adult 
vir.Mdn by any other than lier guardians, or 
bv a Walee Bayced {or guardian of a more 
distant degree than her father, brother, or 
uncle), her silence or laughter are not suf- 
ficent, until she shall from her lips pronounce 
an explicit compliance, because hero her 
silence might bo construed to arise from 
shyness towards such a person as being a 
stranger, and not from her consent to the 
match ; and if it were^ even to be considered 
as a token of approbation, yet, under such a 
circumstance, it must be regarded as doubt¬ 
ful: but this is not the case if the person 
who proposes the marriage bo aoting merely 
as a luessengcr from her parent, or other im¬ 
mediate guardian ; because to such an one 
the same signs of assent or dissent sufhe^ as 
wore specifiod in the preceding ease.- -.It is 
here to be observed that, in requiring the 
woman’s consent as aforesaid, it is requisite 
that the husband proposed to her be particu¬ 
larly named and described, so as to enable 
her to form some idea of him, whereby to 
ascertain her liking or dislike» but it is un¬ 
necessary to name or specify the dower; and 
tliia is approved, because marriage may be 
effected independent of any dower, as that is 
not essential to it. 

If a man contract an adult virgin in mar¬ 
riage to another_ without her knowiedge, 
upon her receiving intelligence of it the 
same tokens suffice, to signify her oompli- 
nnee or approval, as were specified in the 
former case ; that is to say, if sho laugh or 
remain silent she consents, or if she weep 
.she disapproves, provided the person con- 


liere observed that, if the person who con¬ 
veys the iiitclligencG to her be a Fazoolee 
(that is, one who is neither an agent nor 
guardian), number or integrity are conditions 
essential to the effect; that is to say, the 
information must bo conveyed to her by two 
persons, or at least by one person of known 
good repute, according to hlaneofa: but if 
the informer be acting merely as a messenger 
from the guardian^ then neither number nor 
integrity are conditions, according to alt the 
doctors. There are many eases similar to 
this witli respect to tlie point at present in 
question, such as the recall of an ambassador, 
and the revocation of the privileges of a 
Mazoon. 

Tokens of consent from a ^lyeeha. —If a 
guardian propose a marriage to a ISiyeeba 
(or woman with whom a man has had carnal 
connexion), it is necessary that her compli¬ 
ance be particularly expressed by words, such 
as. “I consent to it,” because the prophet 
has said, “ Siteebas are to be consulted/* 
and also because a Siyeeba, having had con¬ 
nexion with man, has not the same pretence 
to si,lence or shyness as a virgin, and conse¬ 
quently the silent signs before intimated are 
not sufficient indications of her assent to the 
proposed alliance. 

Cases under tchwh a woman is still con¬ 
sidered as a virgin^ in respect to the tokens 
of consent.— the signs of virginity in a girl 
should happen to be effaced, cdther by leap¬ 
ing or any other exertion, or by u. wound, or 
by frequent repetitions of the niGnses, yet 
she is still to be considered as a virgin j that 
is to say, her silence is a sufficient sign of 
her acquiescence in a merriage proposed, 
because she is still in reality a virgin, the 
law accounting every ^woman such who has 
not had camel connexion with the other sex, 
—and consequently subject to the same shy¬ 
ness and reserve, from her not being accus¬ 
tomed to male society.—And if the signs of 
virginity be effaced even by fornication, yet 
sh<' here also stands as a virgin, according 
to Haneefa. Aboo Toosaf, Mohammed, and 
Shafei, are of opinion that the silence of 
such an one is not a sufficient token of con¬ 
sent to a marriage proposed, because she is 
actually a Siyeoba, since she has actually 
had connexion with man.—iianeeta in tliia 
case argues that people in general stiu sup¬ 
pose her to bo a virgin, and hence ooiisider 
her speaking as a breach of drcoruin, and 
consequently she will refrain from »p«n‘cK ; 
her silence, therefore, must beheld sufficient, 
lest her dchoaoy be violated: contrary^ to a 
case wliero a woman has lost her virginity 
either in an erroneous or an invalid niar* 


itmctiBg^oaher'behRlf’be'her gviardian, and | riago, as aucK 

as such empowered so to contract; but it virgin witb respect to the pointm question, 


tho contract be entered into by any other 
than her guardian, her consent is not under¬ 
stood until she shall have expressed tliesame 
in terms; and in this, as in the preceding 
case, the naming and describing of the lius- 


tlie law having manifested her carnal con¬ 
nexion, by instituting, in her obAor- 
vanoos which are a conHcqucueo of it (siicii 
as Edit and Dower), and by establishing the 
parentage of her child, whereas it^recom* 
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laudable, Ihe oonoealment of fomi- 
outioik' this, however, is only where the case 
is hot of a very notorious nattivc; for if a 
W'oman be known to abandon hersolf to for¬ 
nication pviblieiy, her silenoo would not be 
deemed suft'ioient. 

Oas6 of itlhgalion and demaL —Ip a man 
should say to a woman, Yqu have heard of 
your being contracted to me hy. oiir friends, 
and. remained silent and she reply, “No, 

I refused you,’' or, “ I vdissenced," her de¬ 
claration is to be credited.—Ziifer says that 
the declaration of tho husband Is to be cre¬ 
dited, on account that silences is tho original 
state of man, wherefore the person who ad¬ 
heres, to that, is the defendant.; and the re¬ 
pulsion of the marriag’O is supervenient, 
wherefore tho person who adhere s to that is, 
the plaintiff; the case is therelbre the saino 
as where a person enters into a contract of 
sale under a condition of optical, and pleads 
a rejection after the time of option has elapsed, 
and the other denies the rejection,—for in 
that case the declaration of the denier is to 
be credited, as he adheres to what is original, 
to wit, silence. Our doctors, on the other ! 
hand, say that the husband, in the present 
case, on account of his plea of silence, pleads 
the obligation of the contract of marriage, 
and consequently of his being the proprietor 
of the woman’s person; * aurl, that the wife, 
by pleading the rejection, sets aside the claim 
of her husband, and must therefore be con¬ 
sidered as the defendant* in the same manner 
ns when a depositee pleads tho restoration of 
a deposit, and the proprietor of the deposit 
declares that he had not returned it to him ; 
because, in such a case, the declaration of the 
trustee would be credited, since he is in re¬ 
ality tho defendant, although in appearaiioe 
he be the plaintiff, tor he frees himself from 
responsibility, and the original state of man 
is freedom, and an exemption from responsi- . 
bility:—it is otherwise with respect to the 
case of a condition of option in sale, because 
the obligation of a sale is manifevsted after the 
lapse of the time of option, and therefore the 
person who pleads the rejection is plaintiff' 
both in reality and in appearance. But here, 
if the husband should produce evidence in 
support of his silence, the marriage becomes 
established: if, however, be have no evidence, 
then an oath must not be imposed upon the 
wife, according to Haneefa.—This is one out 
of six oases in which an oath is incumbent 
upon the defendant, according to Haneefa, 
in opposition to the opinion of the two dis¬ 
ciples ; as will be fully treated of under the 
head of sales. 

InfmiU may be contracted hy their yuar^ 
dian$u —Th.e marriage of a boy or girl under 
age, b^jrthe authority of their paternal kin¬ 
dred, 18 lawful, whether the girl be a virgin 
or not, the prophet having declared “ Mar- 




•Arab. Boo2a, ?^<?.Genitale Mulieris. Tho 
phrase here adopted is to be thus understood, 
m marriage and divorce, throughout. 


riage is committed to the paternal kind 
Malik alleges that this is a power the exercise 
of which does not appertain to any of the 
kindred except tho father.—-Shafei maintains 
that it belongs only to her father or grand¬ 
father ; and he adds that this privilege dot?s 
not appertain to any guardian whatever with 
respect to an infant Siyeeba, although he be 
her father or her grandfather.—Malik argues 
that power, over freemen is established irom 
necessity; but in the present instance no such 
necessity e.xisfcs, as infants are not subject 
to any carnal appetite ;• yet it is vested^ in a 
father, on tho authority of the sacred writings, 
contrary to what analogy would suggest:—' 
.but he also says that a grandfather, not be¬ 
ing the same as a father, is not to he included 
with him. Our doctors, on the other hand, 
alleges^that the guardianship vested in a 
father is in no rospeot contrary, but is rather 
agreeable to analogy ; because marriage is a 
point which involves in it many considera¬ 
tions, both civil and religious; and it is nob 
perfect luilesa tho parties be equal in degree 
according to the oustomary acceptation ; and 
this equalityis not always to be found; where¬ 
fore auihonty is vested i,a the father to con¬ 
tract bis chilarcn during their minority, lest 
an opportunity of marrying them equally 
plight be lost.—Shafei argues, that entrust¬ 
ing the power of contracting marriage to any 
others than the; father or grandfather would 
be oppressive upon, the child, since it is to bo 
supposed that no others are equally interested 
in its welfare or happiness; on which prin¬ 
ciple ib'ia that kindred of a more distant de¬ 
gree are not empowered to act with I’espect 
to the projoerty of infants, > matter of infi¬ 
nitely less importance than their persons, and 
consequently the acts of such, wdth respect to 
the latter, are xmln wful a fortiori.—Our doc¬ 
tors argue, that affinity is a cause of affection 
in other relations the same as in the parents, 
and in whatever degree that may be detective, 
0, provision is made against any evil conse¬ 
quence, by vesting in the child an option of 
acquiescence in the match after puberty, 
which acquiescence is necessary to constitute 
its validity : contrary to the case of acts with 
respect to property, because these are capable 
of repetition, since they are done with a view 
(o the acquisitioxi of gain, which cannot be 
obtoined but by such repetition; and such 
being the case, if any loss should happen in 
the property, it is irretrievable; wherefore 
authority to act in respect to property ia use¬ 
less, utiloss it bo absolute; and absolute au¬ 
thority caunot bo established where there to 
any defect. The argument of Shafei, in sup¬ 
port of Ina second proposition (to wit, ‘Uhat 
this privilege does not appertain to any guar¬ 
dian whatever with respect to an infant 
Siyeeba, although he be her father or grand¬ 
father”), to, that her becoming a Siyeeba is 
to be considered as endowing tier with suffi¬ 
cient understanding and capacity to act and 
judge for hersolf, on account of her being 
thus accuatomod to male society, wherefore 
the law operates upon this consideration, 
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regard to the absolute fact of her « say, if a master marry his female slave tki_ ^ 
Kbk endowed wHh such a portion of under* | person, and afterwards emancipate her, she 
ijta.fiaixig or not, as that is a matter which ' will have o. right of option upon her emanoi 
■ mit. nanorl-.ninmpnt.. 1 nation : if sTio nlease t.iiG maTriafirc Continues 



does not readily admit of ascertainment. To 
this our doctors reply, that tho infant re¬ 
quires a guardian whose tenderness and af- 
leotion must be necessarily admitted; neither 
can her acquaintance with the other sex be 
considei'cd as endowing her with any addi - 
tionnl portion of imderatanding- in regard to 
mankind, without co.noupiscence, which, in 
a child, does not exist.—It may also be fur¬ 
ther observed that the precept of the prophet 
already quoted is general and indiscriminate, 
and therefore includes all relations equally; 
which makes it a sufficient answer to Malik 
and Shafoi, 

Kklations stand in the same order in point 
of authority to contract minora ia marriage 
as they do in point of inheritance; but this 
authority, in tho more distant relatives,^ is 
superseded by the existence of those of a 
nearer degree. 


pation; if she please the marriage continues, 
but if she disapprove it is dissolved; and the 
decree of the Ilazee is not essential to such 
dissolution: but it is otherwise in the case of 
option after matmity; because that op^oii 
is reserved with a view to guard against 
injury to the other lights of the parties, 
whicli might occur in a variety of instances, 
and which, if admitted (as, if the marriage 
were absolute, they must be), would be cal¬ 
culated to introduce many evils into the 
married state^ since the guardian might, for 
instance, in executing the contract, agree to 
an inadequate dower, or to an unequal 
match; and as the dissolution of tho mar¬ 
riage thus tends to affect other rights, a 
decree of the Kaiiee is essential thereto : but, 

1 in the case of the female slave, the right of 
I option after emancipation is intended as a 
I security against an evident injury to herself, 

• ^ U .Mr K rN ^1 ^ ^ Vh *ci "V f n ri 


Case in ivhicli the mavriaqe of. infants con- ; as the husband’s power over her is extended, 
tzniics hindiny after puharti/. —li' the mar- . and his authority, as w^ell as her obligations, 
riage of infants be contractedL by the fathers or I in many respects enlarged, by her emanoipa- 
grandfathers, no option after puberty re mains I tion If om slavery; vvhence it is that this 
to them; because the determination of parents right of option is restricted to female slaveti 


in this matter cannot be suspected to_ origi¬ 
nate in sinister motives, as their affection for 
, their offspring is undoubted; wherefore the 
marriage is binding upon the parties, the 
same as if they had themselves entered into 
it after maturity. 

Case which admits an option of acquic-^ 


only, and does not extend to males, to whom 
the above prinoiplo would not apply ; and 
such ^ being tho case, the dissolution of her 
marriage is to he regarded merely as the re¬ 
moval of ft hardsliip from herself, in which 
the decree of the Kazee is no W'ay necessary, 
since all persons are entitled to relieve them- 


scence after puherti /,—Birx if tho contract selves tfom evil, 
should have been executed by the authority | Tokens of acquiescence after pnherti/. —Ip 
of others than their parents, each is respec- i the female, thus contracted during^ infancy, 


lively at liberty, after they become of age, to 
choose w'hether the marriage shall be con- 
jirmed or annulled,—This is according to 
llaneefft and Mohammed. Aboo Yoosaf 
maintains that, in this caso also, no option 


be of age when the maniago is first men¬ 
tioned to her, and she upon that occasion 
remain silent, her silence (according to 
tlaneefa and Mohammed), is to be con- 
stnied into consent; brit if she continue 


remains to them, since ho considers all guar- 1 ignorant of the contract, her right of option 
dians to be the same as parents. To this I is still reserved to her, until such time as she 
llaiieefa and Mohammed reply, that the ' is informed of it, and remain silent as above, 
more distant the guardians stand in their I —Moliammed, in this case, makes it a condi- 
affiiiity to the parties, the less warm are | tion that the girl be duly informed of the 
their affections supposed to be; whence it is 1 marriage, because she cannot exert her right 
to bo apx)rohended that, in contracting^ the i of option wntbont a knowledge of that cir- 
marriage, self interest, or some other sinister I cumslaiice, as th^ guardian may effect the 
motive, might operate in their minds to the | marriag’e altogether unknown to her, and it 
disadvantage of the infant under their gum'- 1 may cousequontlj^ happen that she never 
dianship, an evil W'hioh is provided against | hears of it, and of course she would roinaiu 
by leaving an option to the infant alter = excused (as to her sUence) on the ground of 
maturity.—It is to be observed, however, | ignorance; but he does not make a knovv^- 
that this case, applying generally to alT ledge of her right of option a condition, be- 
except the father and grandfather, includes cause that is an institute of the law, and 


the mother of the infant, and also the Kazee; 
because the former, as being a w'oman, is de- 
jioient in judgment ; and the latter, aa a 
stranger, in affection; and consequently a 
right of option must be reserved to the iniant 
alter maturity.—It is also to be remarked 
that, in dissolving tho marriage, clecpe of 
the Kazee is a necessary condition in all 
cases of option exerted after maturity; con¬ 
trary to tho rule in. the exertion of a similar 
right of option after manumission; that is to 


ignorance is no plea with respect to an insti¬ 
tute of the lawq with Avhioh it is supposed 
that every person ought to be acquainted; 
the case ia otherwise with a female slave, 
w'ho being employed in the service of her 
master has no opportunity to obtain any 
knowledge of the law, wherefore ignorance 
of this point is a good plea in favour of the 
contmuMnee of her right of option. 

Circn7nstames xchich annul the right of 
option right of option in a virgin, 







MAmilAGE, 


nt^tturity, is done av/aj by her silence ; | 
light ot‘ option of a man is not' 
done away by the same circumstance, nor 
until he express his approbation by word or 
by deed, such as presenting her dower^ co¬ 
habiting with her, and so forth: and in like 
manner the right of option of the female 
after maturity (in a case where the husband 
has enjoyed her before sho attained to that 
state), is not annulled until she express her 
consent or disapprobation in terms (as if she 
were td say J approve,^’ or, “ I disap- 
proye)/' or until her consent be Tirtually 
shown by her conduct, in admitting the 
husband to carnal connexion; and so forth. 

Degree of the continuance of a right of 
optiofi after maturity. — Tite option of ma¬ 
turity of a yirgin is not protracted to the end 
of the assembly f but that of a Siyeoba, or a 
youth, is not annulled even by the rising^ 



her husband inherits of her: and, in: 
manner,' if a youth so contracted should 
die bel'ore ho attains maturity, hia wife 
inherits of him; — and so also, if either 
should happen to die after maturity, with¬ 
out a separation Imving taken place ;— 
because the marriage contract was regular 
and valid ab origin*, and would remain so, 
until dissolved by the dissent of one or both 
of the parties in the event of their arriving 
at maturity ; but this being precluded by 
the demise of one of them, tho marriage Con¬ 
tinues good for ever; and consequently all 
the mutual privileges established^ in tho 
parties by the marriage are irreversibly con- 
hrmed by tho decease of either of them:— 
contrary to the case of a marriage contracted 
by an unauthorized person, where, if either 
of the parties were to die before assent being 
duly expressed, the otlier would not inherit; 


from the assembly, because the option of because, in this case, the existence of the 
matiirity is established by dissent, on account i marriage is suspended upon the consent of 


of the apprehension of the ends of marriage 
being defeated ; and whatever is established 
by dissent is annulled by assent, on account 
of its o.dVantage being obtained; now the 
silence of a virgin is assent, but not that of a 
Siyeeba, or a youth; wherhfoTe the option of 
tho former is annulled, but not that of the 
two latter:—moreover, a Siyeeba’s option of 
maturityt has not been established by the 
act of her htisband, as is evident: and a 
circumstance which is not established by the 
act of the 'husband is not rptrioted to that 
assembly, since that only which is delegated f 
is so restricted, as shall be hereafter demon¬ 
strated contrary to the option of manumis¬ 
sion, as that is not annulled by silence, but 
is protracted to the end of the assembly, and 
annulled by the rising from the assembly, 
because the option of manumis-sion is estab¬ 
lished by the act of the master, namely, 
emancipation; and hence regard is had to 
the Majlis in this ease,' as well aa in that of 
a woman endowed by her husband with an 
option of divorce. 

Separation i?b conseqxience of option is not 
divorce. —A SEPAUATioif between a husband 
and wife in consequence of option after ma¬ 
turity is not divorce, from whatever side it 
proceed, because it may witly propriety 


the parties, and. is consequently rendered 
null by the demise of either previous to the 
declaration of their will in it; w’hereas, in 
the other case, the decease of either party, 
previous to maturity or separation, as afore¬ 
said, does not annul, but rather confirms 
their marriage. 

Persons incapnhle of acting as guarditins 
Authority to contract others 
in marriage is not vested In a slave, an 
infant, or a lunatic, because such persons,^ 
being considej'cd in law as incapable of 
acting for themselves, are incompetent to 
exercise any riuthority over others, a fortiori: 
moreover, this authority is established in 
guardians and others out of tenderness to 
persons who, from their situation, require 
attention and care (such as infants and 
lunatics); but this would not be manifested 
by committing the execution of marriage, 
on their behalf, to persons of the above 
descriptions. 

An infidel cannot be vested w ith this au¬ 
thority with respect to a Mussulman, male 
or female, because the word- of Goi) says 
“ He doth not admit .iN.riDias to any 
CLAIM DPOM HELrEVEHs;^’ and, if this au¬ 
thority were vested in infidels, it would be 
admitting them to such a claimand hence 


proceed from the wife, whereas divorce can- 1 also it is, tho.t the evidence of infidels re- 
not. And so also, seimrntion in consequence I garding Mussulmans is not admitted ; and, 
of option after manumission is not divorce, I upon the same principle, that Alussulmans 


for the same reason. 

Hale of inheritance in the marriage of 
infants. —If a girl who has been contracted 
in marriage by her guardians, as already 
stated, should die before she attain maturity, 


^ Arab. Majlis, meaning the place or com¬ 
pany in which she may happen to be at the 
time of her attaining maturity. It is treated 
of at largo elsewhere. Vide Index. 

t By option of maturity, and option of 
nianumiasion, is meant, option, of acquie¬ 
scence after maturity, or after manumission, 
.t Namely, a power of divorce, 
f Seo Book of Divorce, Chap, III, 


and infidels cannot inherit of each other. _ 

An infidel is vested with this authority 
with respect to his children who tire infidels, 
the word of God saying, “Infidels may 

EXEKCISE AUTItORITi: OVl-iR INFIDELS;’' 
whence it is that the evidence of infidels 
regarding infidels is admitted, and that in¬ 
heritance obtains among them. 

Maternal relations may act in defect of 
the paternal,— defect of paternal rela¬ 
tions, authority to contract marriage apper¬ 
tains to the maternal (h they be of the same 
family or tribe), such as the mother, or inater- 
nal uncle or aunt, and all others within the 
prohibited degrees, accordiug to Haneefa, 
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■^314x101 pie of benevolence.—Moba-mmed 
tills authority is not vested in 
any except the paternal kindi-ecl; and there is 
also an opinion of Haneeia on record to this 
eiiect.--Ol’ Aboo Yoosaf two opinions have 
been mentioned; according to that most 
generally received, he coincides with Mo¬ 
hammed : and their arguments on this sub¬ 
ject are twofold: b’iRST, the prophet has 
declared “Marriage is committed to the 
paternal kindred” (as Mms before quoted); 
SECOlftiLY, the only reason for instituting 
this authority is that families may be pre¬ 
served from improper or unequal connexion ; 
and this guard over the honour of a family 


MATliaAaE. 




precluded by the nearer.—The argumd 
our doctors is that authority to contract 
minors in marriage is instituted out of 
regard to their interest, as^ was already 
noticed; whence it is that this authority is 
not admitted over any, excepting such as are 
incapable of paying the necessary attention 
to their own interest j and this regard is 
not manifested in committing the business 
of marriage to the nearer guardian, who is 
absent, as from the exertion of his prudence 
or good sense no advantage can, in that 
sitaation, he easily derived; the authority, 
therefore, in this case, devolves to the 
guardian next in degree who is present 


is committed to the paternal relatives, whose ■ moreover, as, in case the first guardian were 
peculiar province it is to take care that their ' to die, or to become insane, the authority 


de - 1 would devolve to the next in degree, so does 
so as to subject them, to'it likewise in the present case. And with 
nent of Haneefa is, that ! respect to what Ziffer and Shafei have ad- 
' ' vauoed, that “if the absent guardian were 


stock he not exposed to any^mean or 
basing admixture, so ai ' 
shame.—The argument 
authority to contract marriage is instituted 


out of a regard to the interest of the child,'to contract the infant in marriage on tho 
which is fully manifested by committing it' spot whore he may at that period happen to 


to persons whose relation to the infant is _so 
near «ns to render them interested in its 
welfare. 

Or the 3 Iawla of an infaiit female daee,^ 
Ie the Mawla * of an infant female slave 
having emancipated hor. 
in marriage, it is lawful, although she liave 
relations within the prohibited degrees upon 
tlie spot, provided there be not among them 
any relations of the paternal description, 
because the Mawla stands as a paternal rela¬ 
tion w ith respect to her. 

Or the 3 Iagistrate in defect of a natural 
guardian. — Whebe persons are destitute 
of any natural guardian, the authority of 
contracting them in marriage is vested in 
the Imam or the Kazee ; because the prophet 
has, in his precepts, declared, “Persons being 
destitute of guardians have a guardian in the 
Sultan.” 

Or the nearest guardian present in the 
ahsence of others. —1 f tho parents, or other 
first natural guardians of an infant, should 
be removed to such a distance as is termed 
Gheebat-Moonkatat, it is in that case lawful 
for the guardian next in degree to contract 
the infant in marriage.—Ziifer and Shafei 
allege that it is not lawful, beoaiise this 
authority is vested in the first guardian as a 
right, in order that the family may be pre¬ 
served from the shame occasioned by the 
infant forming a degrading connexion ; and 


be, it is lawful,”—the assertion is not ad- 
1 mitfced; but even granting this, it is still to 
be observed, that although the more distant 
guardian be farther removed from the infant 
, ' in point of consanguinity, yet, being upon 
should contract her I the spot, ho is enabled to transact for the 
latter, with the advantage of immediate and 
local knowledge ; and vice versil of the other 
guardians. Thus they stand upon an equal 
footing with respect to authority; and who¬ 
ever of them may enter into a contract of 
xniirriage on behalf of the infant, the same 
holds good, and is not liable to be sot aside. 
—By the absence termed GheebahMoonkatat, 
is to be understood the guardian being re¬ 
moved to a city out of the track of the cara- 
vans, or which is not visited by tho caravan 
more than once in every year; some, how¬ 
ever, have defined it to signify any distance 
amounting to three days’ journey. ^ 

The guardianship ooer a lunatic woman 
rests with her son. —If a lunatic woman 
have two guardians, one her son and the 
other her father, the authority of disposing 
of her in marriage rests with the former and 
not with the latter, according to Haneefa 
aud Aboo Yoosaf. Mohammed says that the 
father is her guardian in this respect, as 
feeling a more lively interest ru her than the 
son, — The ^argument of the two Elders is 
that a son is prior to all others of the parental 
kindred; an(b the right of guardianship goes 


this being a positive right, oanaot be aa .- 1 by this right oi priority, in preferenen to 
nulled by the absence of the party, as the att'ection: tliiis any paternal kinsman (suoli 
/In/1'.vTif oi-kQ/Mo/irt n.i /lof-m'i/vfTVO 1 tliG SOU ol thc lathec 8 bxothcr, for in¬ 

stance), is in this respect prior to the mater¬ 
nal grandfather, although the natural alfec- 
tion of the latter he admitted to be the 
strongest. 


law does not admit absence to bo destructive | 
of a right; and hence it is that if the absent 
guardian were to contract the infant in 
marriage on the spot where he may at that 
period happen to be, it is lawful; moreover, 
a relation of a more distant degree is not 
vested with authority in the existimcc of a 
nearer relative, since the more distant is 

* Meaning the emancipator. For^a fall 
dclinition of this term, see the Emancipation 
of Slaves. 


Section . — Of Kafat^ of .Equality. 

Definition of Kafat. —KxFAT, in its literal 
sense, metms ccpiality.—In the language of 
the law it signifies the equality of a man 
with a wonuiii, in the several particulars 
which shall be immediately speoiiiud. 
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necessan/ in tnama{/e.—lis( mar- , ever, they beings notoriousthroxijchout ^ 
is ha'd to e^iuaiity, because the for i. very species of vice ; and none of those 
pnypliet has commanded, saying*j " Take ye i before nientiuaed esteem tliem. as upon an 
care that n^one contraafc women in murriaj^e I eciuality witii thcinselves, 
bat their proper guardians, and that they be ' In point of 7 'eii(fiQnr 
not 80 contracted but with their equals; to say, Ajims, who are 


and also, bccalise the desirable ends of mar- 
raige, stiiih as cohabitation, society, and 
friendship, cannot be conipletely enjoyed 
exocnting. by,persons who are each other's 
equals .(aecoMing to the customary estima¬ 
tion (if‘equality), as a woman of nigh rank 


-MA rt’ACiEES, that is 
neither Kooraishees 
nor Arabs, are the equals of each other 
throughout^ regard not being had among 
them to lineage, but to Islam.—Thus an 
Ajim whose family have been Mussulmans 
for two or more generations is tim equal of 
ono descended of Mussulman ancestors; — 


and family would abhor society and cohabita- i but one who has himsdf embraced the faith,^ 


tion with a mean man j it is requisite, there 
foro, that regard be had to equality with 
respect to the husband ; that is to say, that 
the husband be the ecmal of his wife; but it 
is not necessary that the wife be the equal of 
the husband, since men ai o not degraded by 
■cohabitation with women who are their in- 
\ffri0r3.—It is proper to observe, in this place, 
jthat one reason for attending to equality 
'in maniage is, that regard is had to that 
■fcircumstance in confirming a marriage and 
'establishing its validity; for it a woman 
should match herself to a man who ia her 
inferior, her guardians have a right to 
separate them, so as to remove the dishonour 
tht^ mig’ht otherwise sustain by it.^ 

Jn point of tribe or ^EarALlTY 

is regarded wjth respect to lineage, 1 his being 
a source of distinction among mankind; thus 
it is said, a Kooraish is the .equal of a 
Kooraish. throughout all tlieir tribes;'’ that 
is to say, there is no pre-eminence among 
them, between Hashmees and hliliecs, Teye- 
mees or Adwoes; and in like xnantier they 
say, “ an Arab is tho equal of an Arab.*’— 
This sentimeut originates iu a precept of the 
prophet to this ciftect; and hence it is evident 
that there is no pre-eminence considered 
among the Kooraiali tribes: and with respect 
to what Imum Mohammed has advanced, 
that “pre-eminence is not regarded among 
the Koobaish tribes or families, excepting 
where the samp is notorious, such as the 
house of the Kfiaxies," his intention in 
this e3c.ception was merely to show that re¬ 
gard should be had to pro-eminence in that 
particular house, otLt of respect to the Khila- 
fet, and in order to suppress rcbeiUon ot* dis- 
atrection; and not to say that an original 
equality does not exist throughoiit. ^ The 
Koor 4 aisheeB'are the descendantBof INaxir, son 
of Kanaan, ai^ ia univexsally tnown.—Ibn- 
Hijr has said that the Kooraiahec^s are de¬ 
scended of Kihr son of Malik. Xho term 
Kooraish is a dirtiinutive of ICursh, which 
means a body of people, or congregation ; 
and this appellation was originally applied 
to them, because they were accustomed, to 
trade through dxllerent cities and countries, 
and after being thus scattered, used to re¬ 
assemble at Mecca. The Arabs are those 
who derive their descent from a stock an¬ 
terior to Nazir, or (aecforcling to Ibn"Hijr) 
anterior to iCihr, 

Tfeis Binno Bahala tribe aro not the.equals 
of Arabs of any other description whatso- 


or he and his father only, is not the equal of 
an Ajim whose father and grandfather were 
Mussulmans; because a family is not estab¬ 
lished under any particular denomination 
(such as Mussulman, lor instance), by a retro¬ 
spect short of th(^ grandfather.—This is the 
doctrine of Haneofa and Mohammed. Aboo 
Yoosaf says that an Ajim whoso father is a 
Mussulman is the equal of a w'oman, whose 
father and grandfather are Mussulmans. 

Ak Ajim rvho is the first of his family pro¬ 
fessing the faith ia not tho equal of a woman 
whoso father is a Mussulman. 

In o//r<?fc'sfoOT.—E quality in point 
of freedom is the same us in point of Islam, 
in all the circumataucos above recited, be¬ 
cause bondage is an effect of infidelity, end 
the properties of naeannesa and turpitude are 
therein found. 

In point of -Hecuud ia to bo 

had to equality in piety and virtue, aoc()vd- 
ing to Huneeia and Aboo TToosaf; and this is 
approved, because virtue is one of tho lirst 
principlea of superiority, and a ^voman de¬ 
rives a degree of scandal and shame from 
the profligacy of her liusband, boyond what 
she sustains even from that of her kindred. 
—Mohammed alleges that positive equality 
in point of virtue is not to be regarded, 
that is connected with religion, to ivliich 
rules regarding mere worldly matters do not 
apply, excepting where the party, by any 
base or degrading misconduct (sneh^ as a 
man exposing himself naked and intoxicated 
in the public street, and so forth), may have 
incurred derision and contempt. 

In pohxt of fortune—-’FAXJXTjiTr is to be 
regarded with respeot to property, by which 
is understood a man being possessed ol a 
Bufficienoy to discharge tho dower and pro¬ 
vide maintenance ; because if he is unable 
to do both, or cither of these, he is not the 
emial of any wnmian ; as the dower ia a con¬ 
sideration for the carnal use of tho woman, 
the iiayment of which is necessary of oourso ; 
and upon tho xirovision of a support to tho 
wife depends the permanency of tho matri¬ 
monial connexion ; and this is therefore in¬ 
dispensable a fortiori.“-"This, according to 
some, is found in the ability to support a 
wife for one month only; but others say for 
a year. By a man possessing siiiticient to 
enable him to disciiaiv;© the dower, is under- 
: stood his ability to pay down that proportion 
of it whicli it is customaty to give immedi¬ 
ately upon the marriage, and wdiich is termed 
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,.^^^or/projapt; the remainder, termed 
or deterred, it is not usual to pay | 


amount of it lias been specifically etipulaiedlA-J 
•To this Huneefa replies, that the j^uardinns 


until a future season; and hence it is that I assume a certain degree of respect and con- 


the ability to pay that part of the do\Yer is 
not made a oo.ndi.tion.—A boo Yoosaf teaches I 


sidoration from the inaguitude of the dower; 
and its smallness is an occasion of shame to 


that regard is to be had only to the man^s | them; wherefore regard is had to that, as 
ability lo support his wife, and not to the' w 11 as to equality?; contrary to the case of a 
■” ' '* '' ' ““ ‘ w'oman relinquishing^ her claim to any part 

of her dower after it has been specifically 
stipulated, because no disgrace falls upon the 
guardians from such dereliction. 

Ca^e of a father contracting his infant child 
on a disproportionate (lower, — IF a father 
should Gontraot in marriage his infant daugh¬ 
ter, agreeing to a very inadequate dower; or, 
if he should contract his infant son, engaging 
for an extravagant dower, yet this is legal and 
valid with respect to them.—;This, however, 
is not lawful to any excepting a father or 
grandfather, according to all Uie doctors.— 
The tw'o disciples have said that diminution 
or excess in the dower is illegal only where 
it is very apparent; that is to say, a contract 
of marriage, involving any very dispropor¬ 
tionate excess or deheienoy of doTver, is not 
held by them to be legal; because the autho¬ 
rity ot a father or grandfather to contract 
infants in marriage is founded upon the 
supposition of their regard for the interest 
of tliose infants, and therefore, where this 
regard does not appear, tho contract is null; 
and in agreeing for a deficient dower on 
behalf of a female infant, or for an excessive 
9ne on behalf of a male, no regard to their 
interest whatever is manifested.—Similar 
to this is a case of piirchaso or sale : that is 
to say, if a guardian were, on behalf of an 
infant, to sell a thing for less than its value, 
or to buy a thing for more than it is worth, 
at an excessive disproportion, such sale or 
purchase W'ould be invalid ; and so also in 
marriage : -and hence it i;i that no person is 
empowered, with respect to deficient or ex¬ 
cessive dowers, excepting a father or grand¬ 
father.—To this Haueefa replies, that the 
law here rests solely upon whatever affords 
an argument^ of tenderness for the infant, 
and that is found in nearness of affinity; 
and in marriage there are .many considera ¬ 
tions of more weight and moment than tho 
dower, whereas, in tranaaetions which con- 


discharge of the dower, because the latter is 
of a iiaturcf to admit of delay in the pay¬ 
ment, but not the former; and a man is 
supposed to be sufficiently enabled to pay the 
dower where his father is in good circumstan¬ 
ces. According to the doctrine of Haneefa 
and Mohammed, liowever, the fortune of the 
man is to be considered in general (without 
regard to any particiilar ability), insomuch 
that a man who may even be qualified both 
to pay the dower and to provide subsistence, 
yet may not bo held the equal of a woman 
possessed of u large property; since men 
consider wealth as conferring superiority, 
and poverty as inducing coutepipt, Aboo 
Yoosaf, oil the other hand, maintains that 
wealth is not to be regarded in this respect, 
since it is not a thing of a stable or perina- 
nent nature, as property may be acquired 
in the morning and lost before night. 

And in point of profes6io?i .— Eqxjaxxxv is 
to be regarded in trade or profession, accord¬ 
ing to Aboo Yoosaf and Moliammed.—There 
are two opinions recorded of Haneefa upon 
this point; and there is also an opinion re¬ 
lated of Aboo Yoosaf, that the profession is 
not to be regarded, unless where it is of such 
a degrading nature as to oppose an insur¬ 
mountable objection; such, tor instance, as 
barbers, weavers, tanners, or other workers 
in leather, and scavengers, who are not the 
equals oi merchants, pertumers, druggists, or 
bankers.—The priuciple upon which regard 
is to be had to trade or profession is, that men 
assume to themselves a certaiu consequence 
from the respecttibility of their callings, 
whereas a degree of contempt is annexed to 
them on account of the meaime.ss thereof.— 
But a reason, on the other hand, why trade 
or profession should not bo regarded is, that 
these are not absolute upon a man, since he 
is at liberty to leave a mean profession for 
one of a more honourable nature. 

Case of a woman contracting herself on 


an inadequate dower. —If a woman contract I cern property, that only ia a consideration ; 
herself in marriage,^ consenting to receive a ; and where that_ which 'is the end appears to 


dower of much smaller value than her proper 
doweu’,* the guardians have a right to oppose 
it, until her husband shall, agree either to 
give her a compieto proper dower, ^ or 
separate from him.—This ia according to 
Haneefa.—The two disciples mointain that 
the guardians are not possessed of any such 
authority; and their argument is, that what¬ 
ever tho dower may bo above ten Dirma is 
the right of the woman, and no person is to 
be opposed in relinquishing that which iaher 


he defeated, thoir authority is done awny.- 
,But with respect to others than the father and 
^ grandfather, no regard is had to affinity as 
to ! an argument of tenderness in the present case, 
since that exists in them in a smaller degree. 

A father mag contract his in fant child to a 
slave.--hi' a man contract his infant daughter 
to a slave, or his infant son to a female slave, 
it is lawful.—Tho compiler of the Hedoya 
observes that this is according to Iltineefu, 
who argues that tho fa thorns neglect of 


own; as where a woman, for instance, chooses eciuality in this instance must be supposed 
to relinquish a* part of the dower, after the —- - --- .i — • 


The nature of the proper dower is fully 
explained in the next chapter. 


to arise from some other considerations of 
greater weight, wherefore the said contract 
of marriage is lawful; but if it should ap¬ 
pear that the parent has adopted such a 
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/without auy view^ to a particular! Cases of a contract exemied by 

tho contract is in that case null: (cmthorkedperson, —li’aniaii should contract 
the two Eldera coincide with Hnneefa in niarriiige the slave of another without the 
in this opinion.—According to the two dis- 1 owner s consent, the validity of the deed is 
ciples the contract is illc^^al, because it in.- , suspended upon the will of tho Owner : if ho 
vo.lves a twofold disadvantage with respect approve, it is lawful; if Lo disapprove, it is 

.. -lu- 

In the same manner, if a man contract a 
woman in marriage without her knowledge 
in the presence of two witnesses, or if a 
>voman oo 7 \traot a man in marriage without 
his consent, t/ie validity is suspended upon 
tlie Muiv I'irouiiisUnce.—riiiw i» an opinion 
of our doetA3r> : becauH*. tiny hohl that in a 
cn^L* of a contract Mlt^4 ivd into by a EitzooiiM*, 
uuauthorizcii prr*n>a, and to wikli thciv 
e.xist 5 auy person who has a right to assent, 
the_ same stands as a complete contract, the 
validity of which is suspended u|M>n that 
person'^s apurohatirm.-— Shtifei nmin tains that 
all acts whatever of a Eozoolc* null; 
because the use of a contract is for the pur- 
I pose of establishing its effect, like that of 
^ I sale, for instance, which is used for tlio pur- 
,p') 3 e of establishing a right of property, and 
^ that of marriage, for the purpose of estab¬ 
lishing a right of enjoyment; and a .Eazooiee 
is incapable of establishing the effect, on 
ticoviuit of hi^ Tfnnt of authority ; when for'- 
the act of llio E ^^oolce is nugatory.Tho 
argriment of our doctors is. that the found u- 
I tion of the contract, namely, declaration and 
j aoceptoncft, has proi.H'Oii* d from a competent 
pei\son (that is, from one who is saiio and 
adult), and has reference to itn! proper sub- 
I ject; neither can any injury be sustained if 
the contract he oximnred, iruwrimch tliero 
lexifttii, in rf ipcct to it, n ptnon who hnn a 
I right of ftsfcrut, nnd who, iC ho tltink proper, 

' wmU signify such assent, and give the con¬ 
tract or, if olhirwise, will reject it; 

and in rcoly («» what is urged by Shafei, wr 
observe uiot the eftV»ct of a nnntract wopic. 
times dererj’ed to a period Jiuhsrquent to the 
tiiiiG or date of the contract.; as in a contract 
of ^ale under a condition of option, wln.rr 
possession is deferred until such time as the 
condition of optic-n drops. 

If an unriuthorized person say to two per¬ 
sons, ^’ Be ye witaesa that I have married 
such fi wmmau who is absent ;’’ and after¬ 
wards the woman should hoar of it, and con- 
h"nt, vvl the marriugo is void : but *f. on the 
unuuUioriyoil peraou .%pt>aking «h alioe, h 
third perrifn were to »ay. “ I have msrriod 
that wonmn tf) that man,’ and the woman on 
hearing it shouhi the marriaco is 

lawful. And. in like munncT, if u wjman 
timnld my “ Ije ye wiiucM that 1 have con- 
tructod myself to such a man wdu' is absent,'* 
uud the man shaiild ifterwanlM h^ur ^'f it 
and consent, tlie marriage would, notwith- 
sbandiTig, be void; hut if, on the woman thus 
speaking, a bystander were to say, ‘M 5 e ye 
witness that I give consent oi^ behalf of such 
a person ;’’ and the man, on hearing of it, 
should give hie consent, the marriage is valid, 
'this is the doctrine of Haneefa. Aboo Yoo- 
saf alleges that if a woman were to aay, “ I 


to the infant;—a want of equality in the 
lirat instance ; and secondly, a want of resi¬ 
dence, as a slave cannot be or remain any¬ 
where but with the owner’s consent. 

Sectmi. — Of (I Power of Agency to 
coTitract Marriage. 

Agents in marriage, and their powers .— 
AG.fe;iVTS in matrimony are persona employed 
and authorized by the parties concerned to 
enter into contracts of marriage on their be¬ 
half ; and the power so delegated is termed 
W’ ilcnlii-ha-T^ikkftb. 

I r is lawful for a nephew to contract the 
daughter of his uncle in marriage with him¬ 
self.—Ziflbr alleges that this is unlawful. 

iT 7 n woman give nuthortty tn u nnia to 
contract her in marriage with himself, and 
he a^cm'rl^r1^y1y ftxficntp the eontraet in flip 
presence of two witnesses it is lawful. .Ziffer 
and Shatci tvillrD) that thi.^ i >4 iihgal, bciMuuo 
Trv) person ia l•o^n|M tent to trnii>*ft r and rtiakv 
IiiuiWf i)ie pr«->prirtor of tlmt which tranB- 
ferred; as in a ease of sale, for instance, 
where, if the proprietor constitute a person 
hii agejit vl’ tale with r*.' 8 poct to tiny par¬ 
ticular property, and the agent sell the same 
to himself, both, the agency and the sale are 
void, no man being ‘competent io act the 
transferrer of property, and to become him- 
sftU the ii::i-sh r of thttt property.—Shafei, 
however, uIlogeH tliut a guardian luay inw- 
fully contract his" ward to himself on the 
plea of necessity, since, if he were not al¬ 
lowed this privilege, she might never be 
married ; but a mere agent has no such plea, 
becausG in this case her guardian will con¬ 
tract her.*—Our doctors, on the other hand, 
argue that an agent in matrimony is merely 
£1 negotiator, and the obligations of the ooii- 
tr.‘et. d'.’ not, in’any respect, aflW^t t!u* con- 
tux'tor of a marriaa'e; neither would any 
objection!* which may arise apply to the 
simple negotiation, but to the rights and 
oldigiitionB which it involvoe; •Mjifr.ir;, P.> 
tho case of oiile, as ciUd by /ifferatul Shafei, 
iisn therA the ngetit appears to he acting 
not merely a« a nrgoUaUT, but abo aa a 
principal, in tho rontract of sole, and is exm- 
qu'-ntly uiTi'Ctcd by obligationiu It may 
he rt marked in this place, that ii» tha coii- 
lr:i"lor of a innrriaic^ is merely a negotiator, i 
MU wluTtJ a prrMon bcconicM cmpowcrcrd tu 
contract on both aides, his Bingle declaration 
“ I have contracted,” comprehends both the 
declaration and the acceptance, and oonse- 
(jucnUy is in lliU instance no occasion 
foi two.sGporate sentenees.f 

• This proceeds upon a supposition that 
the ’gnardjan* is not within the prohibited 
degrees, and that no other proper person 
odors. 

t Seo the beginning of this Book. 
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-myself to such a raau*’ (he 
bwte^i^barent), and the^ man, on afterwards 
receiTiDg intelligence of this, were to declare 
his ass(?Tit, the marriage is valid. In short, 
according to Harieefa and Mohammed, one 
person is not competent to act as a Fazooloe 
in a contract of marriage, either on behalf of 
both parties, or as a Fazoolee on one side, 
and a pi inuipal on the otlier ; ^yhe^eas Aboo 
Yoosaf holds a contrary opinion. But, if 
two unauthorized per.sons enter into ti con¬ 
tract of marriage on behalf of both parties,— 
that is to say, one on the part of the man, 
and the other on that of the woman,—or, if 
the per.sons enter into such a contract, one us 
a Fazoolee, and the other as a principal,—it 
is lawful, with our doctors (finneeta, Mo¬ 
hammed, and Aboo Yoosaf). The argument 
of Aboo Yoosaf, in the case before stated, is 
that one person may in marriage stand as 
two, and the declaration of that person may 
bo considered as two declarations* (whence 
it is that if one i-)ersoii be authorized by both 
parties, the marriage is efiected by his single 
declaration); and, in the case of an unautho¬ 
rized person, the only difference is, that the 
validity of the contract remains suspended 
upon the ultimate consimt of the parties, as 
in a case of Khoola, where, if a man were to 
declare that “ he had repudiated his wdfe by 
the form of Khoola for such a considera¬ 
tion"’ (the wife being absent), and she wx'ie 
afterwards to receive intcdligencG of this, and 
to assent, the Khoola is lawful; and so also, 
in a ease of divorce or of manumission, where 
if a niun were to declare that he had divorced 
his wife for one thousand Dirms (she homg 
absent), and intelligence of this reach her, 
and she consent,—or, if a man declare that 
“he lias emancipated such an one, his slave, 
for a recompense of one thousand Ilirina” 
(the _ slave being absent), and the latter, 
heariijg of this assent, the proceeding is law¬ 
ful.—To this ITafieefa and Mohammed reply 
that, ill the case before recited, the declara¬ 
tion of the unauthorized person, “I have con¬ 
tracted such a woman to such a man,^’ or, 
“ I have married such a woman,” amounts 
to a contract on one part only, which is not 
valid, wherefore the legality of it is not sus¬ 
pended upon the consent of the parties, as 
its completion rests on the reply, which is 
not approved unless it proceed from a person 
present in the assembly or company where 
the contract is made, and during the con- 
tinuanee of that company; and, like a sale, 
it is incapable of being protracted to any 
period beyond that assembly: but where a 
person, on the contrary, acts on the autho¬ 
rity of both parties, the^ contract is valid, 
because here his declaration applies equally 
to both; and where the contract is entered 
into by two unauthorized persons (acting 
for, or, as it were, representing the respcc- 


* That is to say, “ as the proposal nnd the 
acceptance,” or, in other words, ^‘as the 
declaration and the consent.’* 


tive parties), it is complete, as it here possess! 
all the essential properties of a contract; and so 
also in cases of Kluxjla or of divorce, or manli- 
mission for a compensation (as cited by Aboo 
Yoosat), because in such instances the decla¬ 
ration stands as a conditional vow on the 
part of the husband or tlie master, so asto bo 
binding upon him, and from which he can¬ 
not with propriety retract; and hence the 
engagement is completed solely by him. 

Cases of the matrimonial agent exceeding 
or acting contrary to his cojwwissm?*.—I f a 
j man commission another, as his agent, to pro- 
‘ cure him a wife, and the agent should con¬ 
tract him to two women, by one declaration,* 
his marriage is not valid with either, for, 
being unlawful with both, on account of its 
contradicting the tenor of the commission 
with which he ’Was charged, and uncstab- 
lishecl with either, on account of unspecified 
priority, a separation from both must neces¬ 
sarily ensue. 

If a person coromission another, as his 
agent, to contract him in. marriago to a 
woman, and the agent should contract him 
to a female slave tlie property of some third 
person, it is valid (according to Ilaneefa), 
because here the agent appears to have acted 
in strict conformity with the tenor of his 
comraiasion, as the term woman is general, 
applying equally to the whole sex, to slaves 
as well as to others; nor can there be any 
doubt, since the case supposes the slave to be 
the property not of the^ agent, but of some 
third person neither is there any impro¬ 
priety in it, as the case supposes the autho¬ 
rize!’ not to bo previously married to a free 
woman.—The two divsciples allege that a 
marriage thus made by an agent is illegal, 
unless it be contracted with a woman who is 
the equal of the constituent; because, by the 
term woman, generally expressed, is to be 
understood such as it is customary towed, and 
men commonly marry their equals; the term 
woman, there fore, thus indefinitely expressed, 
means such a woman as it is usual for such a 
man to marry.—To this Aboo Haneefa replies, 
that in custom there is an indefinite latitude, 
it being common for men, even of consider¬ 
able rank, to marry female slaves, as well as 
free women who are their equals; and such 
being the case, the agent is not restricted to 
any particular description of women, as the 
term woman must be taken generally: and 
even admitting that custom does thus prevail 
in marriage, it may be replied that custom is 
of two different descriptions, ono applying to 
words (as Diiba, for instance, a term apply¬ 
ing to boasts in general, but which custom 
hath restricted to a horse); and the other to 
actions (such, for instance, as men clothing 
thern^selves in new garments on the festival 
of Yd.); now, in the present case, custom 
applies to facts, and not to terms, and there¬ 
fore does not admit the construction of being 
restrictive.—It will liereafter be shown, in 


sssfes' 


That is to say, by one contract. 
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xc'gRuifr of Agoiicy, that the two doctors re- 
inOfihequality, in the present case, upon an- 
Utlier principle, to wit, that a man not beinjf 
necessitated to marry any woman, of course 
his desire of being married by an agent re¬ 
lates only to a woman who is hia equal. 



CHAPTEIl in. 

OF Tfrr H-Ooi, OK nowj-m. 

Marriage \cithoid a dotcer is 'calid.—A. 
h^Kiuagh: is yalid, although no mention be 
made of the dower by the contracting parties, 
because the term JVTilckah, in its literal sense, 
signities a contract of union, which is fiiUy 
accomplished by the junction of a man and 
woman; moreover, the payment of dower is 
enjoined by the law, merely as a token of re¬ 
spect for its object (the woman), wherefore 
the mention of it is not absolutely essential 
to the validity of a marriage and, tor the 
same reason, a marriage is also^ valid, al¬ 
though the man were to engage in the con¬ 
tract on the special condition that there 
should ho no dower: but this is contrary to 
the doctrine of Malik. 

Ton Dirms the loioed legal Tee 

.smallest dower is ten iJirms.* “Shufei says 
that.whsitteTcr sum may be lawful as the 
price of a’^ioiiimodityin purchase and sole, is 
lawful as a dower, because the dower is the 
right of Che woman, and. consequently it must 
depend upon, herself to determine the amount 
of it. The ar^umeuta of our doctors in this 
case are twofold fli’iRST, a precept of the pro- 
jjhet, which expressly declares " There ia no 
dower under ten .Dirms ; ‘ fcjECONDi,v, tho law 
enjoins a dower with a view^ to manifest re¬ 
spect tor the wife, wherefore it must be hxed, 
- ill its smallest degree, at such a sum as may 
be respectable; and tliia is ten .Dirms, that 
being the lowest amount of a theft inducing 
the punishment of amputation of a limb, 
which shows that such sum is the least that 
can be regarded in ah important or respect¬ 
able light. 

Case of a doieer of ten Xlfrm,'?.—’Ip a man 
assign, as a dower, a^ sum under ten Dirms, 
yet his wife shall receive the whole ten Dirms, 
according to our doctors.—Zilfer alleges that 
she shall receive a Mihr-Misl, or proper 
dower; bocanse where the sum specified is 
50 Bmall as not to bear tho construction of a 
dower,dt is the same as if none whatever had 
boon.named,-—The argument of our doctors 
• is, that the impropriety of naming or stipii- 
Inting so small a sum is on account of the 
iniunction of the law, which cannot be ful- 
lilled with less than ten Dirms, and the 
woman will certainly be satisfied with ten 


* The value of the Dirm is very uncertain. 
Ten Dirms, according to one account, make 
about six shillings and eightpence sterling. 


I Dirms, as she had agreed to aocepfc-^W 
I than ten: neither is ii proper to take an ex¬ 
ample, in this case, from that in which no 
I dower whatever has been named, because it 
I may sometimea happen tliat a woman may 
grant tho right of possession v/ithoufc any 
return, and out of pure lovo; but no woman 
will agree to a trifling roturu. And here, if 
the husband were to divorce the wife before 
consummation, her due on account of the 
dower is live Dirms, according to our three 
doctors. Ziffer holds that she is iu this case 
entitled only to a Matat, or present, the same 
as would he due where n*« dower had been 
named.—The meaning of the term Matat 
shall be hereafter fully explained, 

The wife entitled to her tcliole dower^ upon 
the consummatio7i of the marriage^ or the 
death of the husband. —Ip a person specify 
I a dower of ten or more Dirms, and shoukl 
afterwards consummate his marriage, or be 
removed by death, his wife, in either case, 
haa a claim to tho whole of the dower speci¬ 
fied, bceuuse, by consummation, the delivery 
of tho return for the dower, namely, tho 
Eooxa, or woman’s person,’^ is established, 
and therein is con finned the light to the con¬ 
sideration, namely, the dower; and, on tbe 
other hand, by the decease of tho husband 
the luarriago is-rendered complete, and every 
thing becomes established and confirmed by 
its completion, and consequently is so with 
respect to all its effects. 

And to one-halfy upon diroree before con- 
siinimation. —Ip the husband, in the case now 
staled, were to divorce his wife beforp con¬ 
summation, or Khalwat baheeh,t she, in this 
case, receives half her specilied dower; Gon 
having commanded, snying, Ip yb divoece 

TUEJI IIRFO.IIB YE HAVE TOUCILED rilEJlI, AND 

Have aliusady sKnxi:i> a doweb on 

YE SHALE PAY THEM ONE-HALE OP wrUAT 
YE JIAVK SETTLED.” 

Objection.—I t would here appear that tlie 
whole dower shotdd of light drop, because 
the object of tlie contract reverts to the wo¬ 
man untouched, tho same as in sale, where 
tile whole price drops, if the buyer and seller 
break off the contract. 

^ liEi'LY.-y-There are two analogical conclu¬ 
sions applicable to this subject; F.TBST, w'hat 
is recited iu the above objection ; Secondly, 
it would appear that the whole dower is due, 
because tho husband did not ma.ke use of his 
possession, but sulfered it to pass from him 
untouched of his own choice; as in sale, 
where the whole price of a purchase is due, 
if the pLirchaaer suffer the goods to perish in 
the ]\o.Vi(li of the seller; and these two con¬ 
clusions directly contradicting each other, 
they are both abandoned, and we adhere to 
tho sacred text as above.—This case supposes 


I * Literally, Geiutalo arvum Mulieris, 

I _ t llotiroment, solas cum sola, where there 
is no legal or natiml impediment to thccom- 
; mission of the carnal act. It is elsewhere 
' translated, complete retirement. 
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to take place before Rhalwat, or 
becaiiso that -with a wife is lield 
doctors to amoiiTii to carnal know- 
ledtrc, os shall be hereafter explained. 

IfMx&re no dower is snpq^latod in the con¬ 
tract, fhevnfe receives her proper dower, —If 
a man marry a woman without specifyiiiff 
any dower, or on the expresss stipulation 
that she shall not have a dower, and ha 
either have carnal connexion with her, or 
die, she is in that case entitled to her Mihi • 
Sfisl, or proper dower.—Shafei alleges that 
where the liusband dies, nothing whatever 
remains due: but many of hia disciples and 
followers admit that the M'oman’s proper 
dower is due in ease of carnal connexion. 
The argument of Shatei is that the dower is 
puiely :i right of the woman; whence it is 
in her power to relincjni^h it a priori, for the 
same reason as she is at liberty to remit it 
afterwards. lo this our doctors reply that 
in the dower are involved rights of three 
different deseriptiona; the ItEST, the right 
of the law, which is that it shall not consist 
of less than ten Rirms (as has been already 
said); the Second, the right of the guardians, 
which is that it shall hot bo short of tho 
womans proper dower; and the Tnuto, tho 
nght of the woman, which 13 that it shall 
become her property. Eow the right of the 
kw and the right of tho guardians are to be 
regarded m the execution of the contract, 
hot not its continuance; consequently, in 
tho continuance, the dower is the right of the 
woman solely; and hence it is that she is 
empowered to give it up or relinquish it in 
tile continuance of the contract, but not a 


,§L 


priori. 

Or a present, iti case of divorec before con-> 
sxtmmafton.—lY a man many a woman with- 
oiiT any spooifioation of a dower, or on con¬ 
dition of there being no dower, and divorce 
her before carnal connexion, the woman in 
this case receives a Matat, or present; Gon 
having commanded, saying, “Givi: hek a 
PIIESEN-T, THE Eicn: ACCOEUTNO- TO UTS 

avealth, aku the pooh ACCOiiDijvrn to hts 
1 ‘OVERTY : *’ thns a present is incumbent upon 
the husband, on the authority of the sacred 
writings:—but this is contrary to the doctrine 
of .'falik.—riie Matat, or present, here men¬ 
tioned, is to consist of three pieces of dress, 
composed of such materials as are suitable to 
the woman to whom it is given ; and these 
the Dirra, or shift; the Khoomar, or' 


are 


veil; and the Mulhaffet, or outer garment. 
I he quantity is determined at three pieces of 
d”ess, on the authority^ of Ay^bu and Ibn 
Abbas,—From th© restriotion of the present 
lo such materials as arc suitable to the wo- 
Tuan, it would appear that, in the adjust¬ 
ment, regard should bo had to the woman 
state and condition (and such is the doctrine 
of Koorokhec), because it is a sort of substi¬ 
tute for the woman's proper dower:—but tho 
more approved doctrine on this point is, that 
regard be had solely to the state and con¬ 
dition of the husband, because of the words 


- wxo iiu^wauu, utr-uiiuDc? ui luu \\oras . uivorce Her, tho Avhole dower in this ease 

of tho sacred text before (iuoted.-** The ' goes to her.-SLafei maintains that she is 


EICIT ACCOnniNG TO ms WEALTir, ANP 
POOB ACOonmNu to ms PoVEUTr.—It is to 
be remarked, that the present must not ex¬ 
ceed in value one-half of the woman’a proper 
dower, nor be worth less than live Dirms ■ 
the same is recorded in the Mabsoot. 

Case of a dower specified qfter marriaae, 
—If a man marry a woman without naming 
any dower, and the parties should afterwards 
agree to a dower, and snecifv its amount 
such dower goes to the woman, if the bus 
band either consummate the marringe or die 
but if he divorce her before consummation 
reoeivos^ only a present. With Aboo 
Yoosat she, in this case, receives oue-balf of 
the dower spechied (and such also is tho 
opinion of Shafei), because iiei*e the dow'er 
has been made obligatory and spedhcallv 
determined, and consequently one-half is due 
according to the words of the text, ‘*Ye 
SHALL PAT TICDK ONE-HALF OP W^HAT I'E 
^tAVE BETTLEI).'' The argument of our doo. 
tors 18 that, in the present case, the epoci- 
ncation of the dower identities a thing which 
was due on account of the contract, to wit, 
the woman’s proper dower; and as this is 
incapablu of subdivision, consequmitly that 
which IS its substitute cannot be halved. ^ 
With respect to tho text above quoted, it is 
to be regarded as applying solely to what 
has been agreed to and specified at the period 
ol the contract: this being agreeable to what 
IS customary. 

Case of an addition nxude to the dower 
after marriage,-\ii a man make any addi¬ 
tion to the dower in behalf of his wife sub¬ 
sequent to the conlract, such addition is 
binding upon him.'—This is contrary to the 
aoetrine^ ot Ziffer, as shall he demonstrated 
la treating of an increase of price in a con- 
sale. — But although such after- 
iidditzon^ to the dower be tluis approved, yet 
it drops in consequence of divorce before con- 
aiimiaation.—According to an opinion of 
woman is entitled to the 
halt of the additional, together with that of 
the original, dower.—The cause of this dif- 
terenee of opinion h that, with Haneehi and 
Mohammed, nothing is halved but what has 
been rendered obligatory, and specifically 
determined; whereas Aboo Yoosaf holds 
WJiatever is engaged for after tho contract to 
bo the same as that which is made obligatory 
m the contract, and therefore considers it aa 
siibjeot to the same rule. 

A wife map remit the ichole dower.— a 
woman exonerate her husband from any part-, 
or even from the whole, of the dower, it is 
approved; because, after the execution, of 
til0 contract, it is her sole right (as was al¬ 
ready explained), and the case supposes her 
dereliction of it to take place at a suDsequeuc 
period. ^ 

Case of KhalwaUSaheeh, or retirement— 

If fl muTi retire with his ■\v’ife, and there be 
no legal or natural obstruction to tho' com¬ 
mission of the carnal act, and he afterwards 
divorce her, tho whole dower in this case 
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receive no more tlian her half dower,; hat not in the former ease.—Haneefa|^op 
the husband cannot obtain posses- other hand, argues, that all winch la cme on 
Sion of the object of the contract hut by the part of the W9man is the dehvory ot her 
actual coition; and the right to tlie dower is person (by admitting the husband to fee 1 and 
not corroborated and coufirined without en- touch her), and this being, to the extent or 
ioyment.—The argument of our doctors is, her ability, completely pertormed, it follows 
that the woman has completed her part of that the consideration is completely due to 
the contract, by delivering up her person, i her. 

and by removing all obstructions, which la' lx is incumbent upon the woman to ooserve 
the extent of her ability; her right to the I an Edit; (or appointed term of probation), 
recompense is therefore confirmed and corro-1 after the divorce, in all the oases here recited, 
berated; in the same manner as in a case of l for the sake of caution, on a princ^iple ot 
sale, where if the seller have offered delivery propriety, from the apprehension or possi- 
of the goods sold, and there be nothing to j bility of her womb being occupied by seed, 
obstruct seisin, on the part of the purchaser, | The Edit is,^ moreover, a right of the law 
and the latter neglect to make seisin, he is | and of the foetus; and credit ia not to be 
considered as having made seisin, and the given to the parties that they have not com- 

purchase is afterwards as a trust in the hands mitted the carnal act, becape this (in pre- 

of the seller, and the whole of the price is eluding the necessity of Edit) would amount 
obligatory upon the purchaser. to,an extinction of rights (as above specified) 

Circumstances in which retirement does not distinct and separate from these of the paj- 
hnply consummation.—^ a man retire with 
his wife whilst one of them is sick, or tasting 
in the month of llamzun, or in the Ihram oit 
a pilgrimage, whether obligatory * or volun- 
tary» or of a visitation at the shrine of the 
prophet (termed an Amrit), or whilst the 
woman is in her courses—this is not regarded 
as a Jxhalwat-Saheeb, or complete retirement, 
insomuch, that if the man were to divorce his 
wife after such a retirement, the woman is 
entitled to her half dower only; because all 
the above oircuinstances are bars to the car¬ 
nal act;—sickness, from^ the weakness and 
imbecility with which it is attended, or from 
its renderinET the commission of the carnal act 
inj urious to one or the other of the parties ; 

—and fasting in Itamzan, because it wo idd 
induce upon the party a necessity of expia¬ 
tion and atonement;—and pilgrimage, or 
visitation, because it would induce a necessity 
<if atonement by sacrifice;—and the wm man B 
courses, because they oppose an obstruction 
both natural and legal. 

Exception— 3 ^^ if one of the parties be 
ohsei'V.ng a Nifl [voluntary] fast only, the 
woman is entitled to her whole dower, 
be cause the breach of such a fa.st is a matter 
of indifference: a fast of atonement, or in 
consequence of a vow, is the same as a 
voluntary fast in this respect, and for the 
same reason. . > ? t 

Case of retirement of. an eumi-in. a 
Majboob eunuch retire with his wife, and 
afterwards divorce her, she is entitled to her 
whole dower, according to Haneefa. The two 
disciples maintain that the half dower cmly 
goes to her, on account that a Majboob la 
still more incapacitated than a sick person; 
contrary to the ease of an Ineen (or one 
naturally impotent), because the point oi 
law rests upon the existence^ of the instiu- 
mcrit of generation, which is there found, 


* All Mussulmans arc required, once in 
thoir lives, to make a pilgrimage to Mecca, 
which is termed Hidj-Earz, or ordained pil¬ 
grimage. 


ties: hut it is otherwise with the dower, 
because that ia a matter of property, tlie 
right in which cannot be decided upon 
principled of caution (like the Edd), nor 
under any ciroumstanc© admitting ot doubt; 
the dower, therefore, is not due, where 
rutirement is not of the description ot 
Ivhalwat- Saheeh. Ivadooree, in his commen¬ 
tary upon his own work, has observed that, 
if the obstruction to the carnal act be merely 
of a legal nature (such as fasting), the ob¬ 
servance of Edit is incumbent, because hero 
the natural ability to the performance ot the 
act is supposed : but if the obatriiotion be of 
a positive nature (such as^ sickness or in¬ 
fancy), the Edit is not requisite, because the 
ability to perform the act does not here 
exist. . . . 

Cases in which the present to the unje is 
kiudabkf or inemnbent —ix is laudable to 
bestow a Matat, or present, upon every 
woman divorced by her husband, excepting 
two descriptionsof women,namely, one whose 
dower has been stipulated, and whose hus¬ 
band divorces her before consummation,— 
and one whose dower has not been stipulated, 
and who is also divorced before consum¬ 
mation; for in their behalf a piesent is 
not merely laudable, but incumbent, bbatei 
says, that a present is incumbent in behalf of 
every divorced woman, excepting one whoso 
dower has been stipulated, and who is 
divorced before consummation; because the 
present is made incumbent in the , way of a 
gratuity, or compensatory gift, from the hus¬ 
band, on account of his having thrown the 
woman into a forlorn state by his separation 
from her; but, in the excepted instance, the 
half do\yer is a substitute for the present, as 
divorce is here a dissolution of the contract, 
and the present need not be bestowed, re¬ 
peatedly. The argument ot our doctors is, 
that the present is a substitute lor thepropei 
dowel’ in tlie case of a. resigned woman (that 
is, a woman who resigns herself to her hus¬ 
band without a dower), on account thaT, 
ns the proper dower drops, the present be¬ 
comes inoumbeiit; because, in a contract oi 
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return is esaeiitial: thfe present, '3 
■ a substitute for the proper dower; 1 t 

aiid' sunh being the case, it muni not be re- 


Sl 


year. But iF a slave, by his owner’s cod _ 
marry a woman on the same terms, it is law¬ 
ful, iind the woman is entitled to the atipa- 


quirod in addition either to the whole dowser, lated service only. Shafei is of opinion that 

which is the original thing, or to any part of - 

it: whence the present is not incumbent 
whore any part of the dower is due. As to 
what Sharei advances, that ‘‘the present is 
made incumbent in the way of a gratuity, 
or compensatory gift, from the husband, on 
account of his having thrown the woman 
into a forlorn state by his separation from 
her,*’—we reply, that this act of his does 
not amount to an offence, as the husband 
is privileged by tho law so to do_, wherefore 
no recompense is due from him on that 
account; and hence it is that the present is 
regarded merely as respectful and laudable. 

Case of a reciprocal bargain between two 
contradors.^Ah^ a person contract his 
daughter, or liis sister, in marriage to an¬ 
other, on the condition of the other bestowing 
a sister or daughter in marriage upon him, so 
Qs that each contract shall stand us a return 
for the other, respeotively, both the contracts 

arc lawful. iShalei maintains that both the , 

contracts are null, as they make one half of possession of a womaids person, 
the woman’s person, reciprocally, a dower-' « fvAPTYxnn. in u 

and the other half tho subject 01 marriage 
because, where the person marries his 
daughter to the other, and also constitutes 
her the dower for the other’s daughter, it 
follows that the daughter’s person * is divi ded 
between the other person and liia daughter,— 
on© half to that person, as husband, in virtue 
of the marriage, and the other hall to his 
dough ter as her dower; and as the inatri- 
nionial possession, or propriety, is incapable 
of being participated (since it is ordained as 


the woman is entitled merely to the service 
stipulated in cither of these cases; becmise 
whatever may be lawfully received as a fixed 
return, is capable of constituting a dower, 
since a mutual exchange may be thereby 
ejected, and consequently the case is the 
same as if the man had married the woman 
on condition of a stated service to be per¬ 
formed by another person, or on a stipula¬ 
tion of himself watching* her Rooks for a 
stated period. The arguments of our doctors, 
on this point, are twofold h'lEST, the pos¬ 
session of a woman's person is not to he 
sought (that is to say, to desire, it is not 
lawful), except in lieu of property; and 
teaching the Koran is not property; neither 
does usiifruot oonstituto property (according 
to the sentiments of our doctors), because 
that is not substantial or permanent, whereas 
property is a thing of a permanent nature, 
and what constitutes actual wealth ; aervioo, 
therefore, not being property, to seek the 
, possession of a woman’s person, in returu 
a dower, j tbr the services of a freeman, is unlawful■ 
contrary to a case where a slave obtains a 
woman in marriage on the condition of his 
serving her, since here possession is sought 
for that which is actual property, the ser¬ 
vice of a slave being considered as such, 
because this comprehends a suiTcndcr or 
delivery of the slave’s person, and the 
person of a slave is actual property, and of 
course the usufruct thereof; wherefore it is 
analogous to the bestowing of the slave him¬ 
self as a dower: but with a husband who is 


a complete Gnjoymeiifc, and not as a partioi- 1 cannot he the case ; Secon'dly, it is 


pated‘oiie), it "follows that the bargain is 
nugatory. To this our doctors reply, that 
the contractor has named, as a do’sver, a 
thing incapable of being so (since a woman s 
person, in the sense it here bears, is in¬ 
capable of being the property of a woman); 

—but yet the contract holds good, and a 
Miiir Misl, or proper dower, remains due [to 
each of the women], the same as where wine 
or a hog are assigned as a dower.—With 
respect to what Shafei urges, that “ the 
matrimonial propriety is incapable of being 
pnrticipated,’^—it is admitted; but this par- 
ticipatiun is not induced in the present case, 
as tho per.soii of either of the daughters is 
ii-.it made the right of the other daughter in 
virtue of the contract. 

Case of marriage on a. condition of sere ice _ _ 

from the hmhand .—If a free man marry a 1 perfoi'ined to his master, by whoso 

woman, on tho condition, in return, of serv- ’ consent it is that he undertakes it; and the 
ing her for a. stated time (a year, for in- ; -^yith the case of tending Hocks, because 

stance), or of teaching her tho Koran, yet her | ^ service of u pernumeiit nature, aatl 

proper dower is inoumbent upon him not- 1 admitted to bo performed fur wives, and 
withstanding, according to Haneefu and , therefore does not violate the requisites of 
Aboo Yoosaf. Mohammed has said that she j i^iarriage; for the service of the husband to 
is, in this ca.se, to reccivt? a sum amounting as a dower, is prohibited only as it 

to the estimated value of hia service for one ! degrading to the former: but the 

--_____- I tending of Hocks is not n degrading office. 

* Aral). Booza, i.e., Genitale Mulieria. ' Mohammed, according to lus tenets, bolds (as 


not lawful that a woman should bo in a 
situation to exact the service of her husband 
who is a freeman, as this would amount to a 
reversal of their appointed stations, for one 
of the requisites of maiTiage is, that the 
woman bo as a servant, and the man as the 
person served; but if tho service of tho 
husband to tho wife were to constitute her 
dower, it would follow that the husband is 
as the servant and the wife as the served; 
and this being a violation of the requisites 
of marriage, is theiefore illegal; but it is 
otherwise with the service stipulated to be 
performed bv another free person, with that 
person s consent, as this offers no violence to 
tho requisites of the contract; and so also, 
in the case of service of a slave, because the 
service performed by a slave to his wife is, 
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. |g,^JLf«acly observed) that the woman is, in ' consummation, has come to him, in hikhiileJ 
, entitled to receive a sum amountinc? i diaeharg’ed from half the dower (throu{»h the 
- (4^tho estimated value of the service, because wife’s and the end bein^ thus obtained, 
he maintains that what was stipulated (to any diference in tho manner in which it ia 
wit, the service) is property, but of such a obtained will not be re^^arded,-—that is to say, 


nature as it is not in the husband’s power to 
make delivery of, since by such an act he 
would violate the requisites of marriag-e; 
the case, therefore, is the same as if a man 
were to marry a woman, assig'iiingr, as a 
dower, a slave, the property of another, in 


the end wusS, that the husband should recover 
half the dower after divorce before consum¬ 
mation, and that end has been obtained, not 
indeed through divorce, but through antece¬ 
dent gift, which answers the same purpose. 

If a man marry a woman on a dower of one 


which ease he would have to pay the woman | thousand Dirtns, and the woman make seisin 
the value of such slave. Haneefa and Aboo ! of five hundred Pirms, and, afterwards make 
Yoosnf, on the other hand, hold that the | a gift to her husband of the whole thousand, 
woman is entitled to a proper dower; be- j —as well of the portion in her possession, as 
cause they maintained that the service here ^ of that wliioli she has not received,—or of the 
stipulated is not property, as a woman can - 1 latter only, — and tho husband afterwards di- 
not legally exact service of her husband, i voice her before consummation,neither party 
being a freeman, in any situation whatever, | in this^ ease, has any claim upon the other, 
lest a reversal of stations shouW bo induced, i according to Haneefa.—The two disciples 
as was just observed ; the naming, therefore, I maintain that the husband has, in this case, 

nf Rftwief' n drtwpr. fVin s^-nrip na nomiTiOf ' n. plnirn iiTinri t.Tift with fnv nnft tifilt nf t.hsit. 


of service as a dower, is the same as naming 
wine, or a hog; for, not being* capable of 
legal delivery, it is not a subject of apprecia¬ 
tion; and such being the case, recourse is 
had to the original rule in defect of any 
dower, and tliivS dictates a proper dower, 
Cafies of a ivife remitting or returning the 
doioer to her husband^ either loholly or in 
part. —If a man rnurry a woman on a dower 
of one thousand Dirms, and the woman make 


a claim upon tho wife for one half of that 
proportion of wbicli she had possession; be¬ 
cause they conceive of a part from the whole; 
—that is to say, if the wife were to make a 
gift of the whole dower to her husband, with¬ 
out having herself made previous seisin of 
any part thereof, tho husband has no claim 
to resume anything out of it;—and, on the 
contrary, if she were first to make aeisip of 
the dower, and tht n. to make a gift of the same 


seisin of the said thousand, and then present * to her husband, he would have a claim of 


the same to him, and he take possession of 
such gift, and afterwards divorce her before 
consummation, the husband, in this case, has 
a claim upon his wife tor five hundred Dirms, 
because he is not considered, in law, as hav¬ 
ing received, in the form of tho gift, that 
identical thing which becomes oljjigatory 
upon his wife in consequence of divorce be¬ 
fore constimmation, since money is incapable 
of identification either in the fulfilment or 
the annulment of contracts. So also, if the 
dower consist not of money, but of articles of 
weight or measurement of capacity, as iron 
or copper.—But if tho wifo were to make a 
gift to her husband of the thousand Firms, 
without having herself been in possession of 
tho same,* and he were afterwards to divorce 
her before consummation, in tliis ease neither 


resumption upon her for one half; and cou- 
sequontly, when she has made seisin of any 
particular part or portion of it, he has a claim 
of resumption tipon her for the half of that 
part of which she had made seisin; and again, 
on the other hand, because a gift of any i^art 
of the dower to the husband amounts to an 
abatement with respect to that part, and is 
therefore altogether excluded from the con¬ 
tract;* and oonsequently, when the gift is of 
that half which had remained unseised, it is 
the same as if tho contract had regarded the 
half only fas where a seller, for instance, 
niakes a gift of half the price of the commo¬ 
dity sold, in which case it is the same as if 
the price agreed ux)on. were no more than tho 
remaining half); and such being the case, it 
follows that tho i)roportion of abatement (in 


party has any claim whatever upon the other. . consequence of gift) becomes altogether ex- 


This proceeds upon a favourable construc¬ 
tion, for analogy would suggest that the 
husband should receive from, his wife the 
ainount of half the dower, because the whole 
dowser remains untouched with the husband 
ill consequence of the gift, whicli amoimts to 
a discharge, but the wife does not appear to 


eluded from the dower, and that the half of 
which seisin had been made stands as the 
complete dower;—and as, where seizin had 
been, made by the wife of her whole dower, 
and she had presented the same to her hus¬ 
band, he would still, (upon divorce before 
consummation) have a claim of resumption 


be discharged from what becomes obligatory I upon her for one half (as has been shown in 
upon her in consequence of divorce before 1 
consummation. —The reason for a more fa - 1 

vourahle construction of the law upon this * The phrase in the original is reniarkable, 
point is, that the identical thing which be- “ Lfiiaza YEWinicico ifASSin An AK;n/*~ 
comea obligatory upon the wife in favour of “ and therefore is connected with the origin 
the husband, ill consequence of divorce before ' of the contract;”—that is to say,—with a 

_ _ _ _ _ ) period antecedent to the contract, and consc* 

, ^ . 1. , . quentlynot included in it. The term here 

* ihat is to say, relinquishes her right I adopted appears to he the clearest by which 
to it, I the translator could express the sense. 
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a TQyiBbe/case), so here, in like manner* he before conautnmatioTii Las already 
hA»ii<Tliura of resumption for a moiety of the obtained this (through her gift); whence it 
seised proportion, that standing as tho com- 1 is that the woman would not be at liberty to 
plete dower. The arpimei.it of AbooHaneefa give her husband any other thing m ben of 
in. this Case is, that the end of the husband, those etfects, because the ponsi aeration con- 
hath been already obtained, in' a moiety of | sists of a thing capable of identical specitica- 
tho dower renuiining untouched with him tion, and of course tho said effects, which 
without any return; wherefore, upon divoro- have been in possession of the woman, and 
ing his wife before- consummation, he ^vould by liermade over in gift to her husband, con- 
have no 'occasioa to make any resumption: statute a dowe.r of a certain specific desorip- 
andwith respect to what the two disciples tion; thus the husband appears to have 
advance, that “an abatement becomes alto- 1 received that actual thing which had been 
aether excluded iuom the contract,” it may , rendered obligatory upon the wife bydivorco 
/be replied, if this'were to be admitted, it ■ before consummation:—contrary to the ease 
would follow that, in a ease where a man i of a dower consisting of a debt; for here, if 
^marriesawoman oh a dower of twenty .Di.rms ; the wife were to make seisin of such debt, 
(for instance), and the woman makes a gift; and then to make a gift of the same to her 
to. him of fifteen I firms out of the twenty, husband, and he afterwards to divorce her, 
ten Dirras would remain obligatory upon the ! as above, he would, in this case have a claiia 
husband; because, the abatement being ex- of reauraption upon her fot tho value of ono 
chided from tho contract, it Vhuld he the half of the dower, because a debt of this na- 
same as if he liad raarried her upon a dower ture ia, like money, incapable of ide.ntical 
of livo Birms; and if he had rnarried her specification ;—and contrary, also, to a case 
lipon.suoli a dow'er, he would be bound for! where a woman, having taken possession of 
ten l)irms, on the principle of law, that if a ' effects, as a dower (as wag stated in the pre- 
mah marry a woman on a dower of .fewer than ceding case), sells such effects to her husband, 
ten Birms, ten Dirms are obligatory upon because, in this case, they have come back 
him: this idea would consequently lead to' to him for a consideration, and his claim is 
an unjust and unfounded conclusion, and is to the recovery of tho half of her dower with- 
therefore inadmissible, out nny consideration. And if the dower 

Ipaman marrya woman on a dowerof ono ' consist of an animal, or of effects, which are 
thousandjlirms, and she make a gift to him! a debt upon the husband,* the rule is tho 
of a part less than the half,—two hundred, same as in the case of one consisting of 
for instance,^and take possession of tlie re- ' specified effects; because the thing; seised by 
malnder, and the husband afterwards divorce ' the woman is of such a nature as, if she had 
her before eonsuramalion, he lias, in this ■ herself borrowed it, must be restored by her 
case (according to Aboo Hnneefa), a claim of in substance; and articles of this description 
resumption upon her for such a sum as, to- 1 are all capable of identical specification, 
gether with ivhat she had previously be- , Cases of sti2'>y>lation in behalf of the 
stowed upon him, makes a moiety of the i —Iiv a nian nuirrr a woman on a dower of 
whole, namely (in tho supposition before one thousand Dirms,t on a condition that he 
mentioned) t hreo hundred Dirms:—according is not to carry her out of her native city,—• 
to the two disciples, on the contrary, his ' or that he is not to marry, during Ms 
claim of resumption ia for tho half of what | matrimonial connexion with her, any other 
tho woman had made seisin of, namely, four ' woman, in this case, if he observe the con - 
hundred Dirms. | ditioii, the woman is entitled to the above 

smne whm ike dowf'-r oonsuts of effects. ' fi-pQGiiiod dower only, as that consists of a 
—If a man marry a vroman on a dower con- sum sufficient to constitute a legal dower, 
sisting of certain specified effects, and slie I and she has agreed to accept it j but if he 
make a gift of the same to him, either before should infringe the condition, by either 
or after seisin, and ho afterwards divorce her carrying her out of her native city, or marry- 
before consummation, he, in this case, has no ing another wife, she is in this case entitled 
claim of resumption whatever upon the wo- to her proper dower, because he had acceded 
man.—This proceeds upon a favourable con- j to a condition on behalf of tho woman which 
struotion.—Analogy would suggest that he . was advantageous to her, and that not heung 
should have a claim to the amount of" the fulfilled, the woman is not supposed to bo 
value of half the effects, because here it be- satisfied with the thousand Birms, and must 
conies obligatory upon the woman, to make therefore he paid her complete proper dower; 


restitution of half the dower, as was already 
explained, and she is incapacited from mak" 
ing restitution by deliverv o.f half the actual 
effects, in consequence of her gift; wherefore 
it would appear that she should make it by 
paying tho estimated value of one half.—I’ut 
the reason for a more favourable construction 
of the law in this case is, that the husband, 
who is entitled to recover from tlie woman 
one half of what she had taken possession of, 
in consequence of Ida having divorced her 


the same as in a case where a woman had 
agreed to accept of one thousand Birms, as 
a dower, on condition of being treated with 


That is to say, an anipaab or effects, 
which had been borrowed or procured upon 
credit by the husband. 

t This case proceeds on the supposition of 
one tliousand Birms being of less value than 
the woman’s proper dower. 
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and not subjected to any labori- 
; or, of being presented with a rich 
^ 3 ross;, and so forth. 

If a man marry a woman, stipulating the 
dower at one thousand Dirms, provided he 
should not carry her out of her native city, 
but stay and reside there with her,—or at 
two thonsaiid, if he should carry her thence, 

—in this case, if he continue to reside with 
her in the said eit v, she is^ entitled to the 
thousand Dims only ; but if he carry her 
thence she becomes entitled to her proper 
dower, whei’e that does not exceea two 
thousand, nor fall short of one thousand.— 

This is according to Haneefa. The two dis¬ 
ciples say that both conditions are equally 
valid, insomuch that, as if he were to con¬ 
tinue to reside with her in the city aforesaid, 
she would receive the one thousand Dirms 
only, so if he carry her thence, she becomes 
entitled to two thousand,—Ziffer, on the 
other hand, maintains that both the con¬ 
ditions are null, and that the woman shall, 
in either event, receive her proper dower, 
where that docs not exceed two thousand 
Dii’ms, nor fall short of one thousand.—This 
case is founded upon what occurs iu the book 
of Hire, where a man says to a tailor, “If 
you make me up this robe within the day, I 
shall pay you one Dirm ; or if you tinish it 
by to-morrow, you shall have half a Dirm 
—as will be hert:after explained. 

Cases of a dower eomisting of property 
unidentified ’—\f a man marry a woman, 
agTeeing to give her, as a dower, either of 
two slaves unspccilied,—as if he were to say 
—“ Make one of these two the dower,*'—anil 
the slaves be of different value,—^^in this case, 
where the woman's .proper dower is under 
the rate of the slave of less value, she re¬ 
ceives that one; or if it exceed the rate of 
the more valuable slave, she receives that 
one; and if it exceed the former, and fall 
short of the latter, she then receives her 
proper dower. This is according to Aboo 
Yoosaf.—The two disciples allege that tlie 
least valuable slave goes to her, in all these 
eirciiiustances. But if the husband divorce 
her without consummation, she in that case 
becomes entitled to half the price of the least 
valuable slave only, according to all the doc¬ 
tors.—^The^ argument of the two disciples, in 
tliis case, is that the proper dower is not to 
be held obligatory, unless where the stipu¬ 
lated dower is of such a nature as renders an 
obligation with respect to that impossible; 
but it is possible with respect to the least 
valuable slave, because that one is un¬ 
doubted,* and is therefore obligatory ; the 
same as in a case of Klmola, or of manu¬ 
mission, for a compensation “of one thou¬ 
sand, or of two thousand,” or “ of this slave, I * This relates merely to the point of Jaw 
__ _ __ _ f in cases of vague and indefinite expression ; 

' I for instance, in Khoula, where the wife may 

* That is to say, although, with respect to say to her husbn.n I, “ I will give yoiL one or 
the slave of greater^ value, a doubt miglit be | two thousand Dirms, or either of my slaves, 
entertained, yet with respect to the other Zeyd or Amir, for my divorce,”—in which 
there 09 ti bo none, since that is the lowest I case the law al wavs determines the proposed 
terms offered by the party himself, ' compensation at the lowest value mentioned. 


or of that slave; “* iu which case, whiktejl'i: 
is the least value named is held to be'the 
compensation either for Iihoola or for manu¬ 
mission, as there can be no doiild concerning 
it; and so ii\ this oase also.—The arp-ument 
of Haneefa, in reply to the two disoipies, is 
that the proper dower is the radical obli||a- 
tion in a contract of marriage, like the price 
of a purchase, in a contract of sale, aa that 
is the most equitable, being a medium ad¬ 
justment neither over nor under, and conse¬ 
quently it is not to be deviated from, except. 
in cases where the specification of the dower 
is perfect and complete; but here the speci¬ 
fication is not complete, since neither slave 
has been particularly nientioned by the hus¬ 
band, in settling the dower, but botli indefi¬ 
nitely : conti'ary to a case of Khoola or of 
maruTmission for a compensation, since in 
neither of these is there any radical compen¬ 
satory obligation understood, independent of 
some particular previous agreement; for if 
a slave were to say to hiimaster, “emanci¬ 
pate me/’ and the masrer were to reply 
“ thou art free or if a wife were to say to 
her husband, “ grant me Khoohi,” and the 
husband were to repdy, “I have granted 
Khoola," no obligation whatever would I’e- 
main upon the slave or the wife ; whereas, 
on the contrary, if a w'omau were to say to a 
man, “ marry me,'’ and he were to reply, “ I 
have married yoii,“ her propter dower would 
be incumbent upon him ; but where the rate 
of the more valuable slave falls short of the 
proper dower, the wifo has virtually acceded 
to the abatement; and, in like manner, 
where the rate of the least valuable slave 
exceeds the proper dower, the husband has 
yirtaally agreed to the excess ; and she then 
receives one or other of the slaves, as the 
case may be,—It is here to be observed that, 
if divorce take place before etnancipalion, 
the wife is to receive from her husband a 
present in addition to half the price of the 
least valuable slave: this is a rule estab¬ 
lished by custom, and must be complied 
with, as an obligation on the part of tho hus¬ 
band, although the value of the present 
should even exceed the half price of such 
slave. 

Or undascrihed. —Ir a man marry a 
woman, assigning her, aa a dower, an ani¬ 
mal uudescribed, it is approved, and the 
woman shall receive an animal of a middling 
standard ; but the husband has it at his 
option, instead of this, to pay her the value of 
such, an animal in money.—The compiler of 
the Heclaya observes that this is to be under¬ 
stood only where a man names the species of 
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in ral, without tiny specifio i 
''-'iiJe^ipjption (ns it“ lie were to^ pay,-“I will; 
srive you as a tloiver a horse,or an ass,'^' I 
■without (ieftcribing whether it h to be an I 
xVraboe or a Toorkee) ; but where lie floes rtol ' 
mention the species of the animal (as it' he 


& 


actual animal is tho standard accordjf 
nomination. 

If- a man maTry a woman, assijriunor her a 
dower of cloth, nndescnbed, she, m this 
oavse, receives her proper dower* This is 

^ .. where the term cloth alone is mentioned by 

were to >say, “I win give, as a d'owerra I the man wdthoufc any addition ; and the 
quadruped it is not lawful, and he in that I I’ouson is, that the species, or cloth is here 


case becomes liabh to make good to the 
woman her iiroper dower.—Shafei maintains 


unknown hnd unascertainable, since o.f that 
there are a variety of species.—But if ho 


that a proper dower is obligatory in either of, were to name tlio species of clotn, as it he 
of the above cases, he holaing that nothing were to say, “ I will give, as a dower, a piece 
is fit to be assigned as dower, in a contract ?f Hirrooey/’^ this manner ot description 
of marriage, hut what would be capable of, approved ; and the husband has it in his 
appreciation in a contract of vSale; and an i either to give a piece of Ibrrooey or 

animal undesoribed is incapable of a]ipTGcia- i a middling quantity, or to pay the yahie m 
tion, as being imknown, and consequently ' cash, for the reasons already stated, in like 
cannot constitute a dower.—The {irguraent of i manner he has it at his option either to give 

the cloth or to pay the value, where he has 
been still more particular in his description, 
mentioning the length, breadth, and^ quality 
of it, in a way such as would sufliee m a 
Sillim sale,—This is according to tlie Zahir 
liawayet; and the ground upon which it 
proceeds is that cloth is not of the class 
of things denominated Zeoatal-hnsai, or 
things compensable by an equal quantity of 
the same species, in like manner he shall 
have tlio same option where the doAver is 
assigned of goods, the quantity ot which is 
uscertainable by weight or measure, provHod 

.. ^ ..._....._ ...__ ,be should not have partiouhirly described 

kiiowledginciit; now ignorance, with respect' quality, but only the species: hut if he 

J-. j1 .j T - j- __-"I*.I w wvrt'wit-T.rti'ilnul^T /irve ^lint % ttt ri A 


our doetoro is, that a contract of mnniilge 
includes an exchange of property for that 
which is not xiroperty (for the use of the 
woman's person, ivhich is the return, cannot 
be temied such) ; -now the law admits that 
animals may be a debt upon the person, in 
the course of an excluiiige, AvherG there is no 
property in return, as in the case of Deeyat, 
wlxere an hundred eaniela are rendered obli¬ 
gatory in law, their description being unde- 
lined : the dower is therefore to he considered, 
in this respect, as a property, concerning 
which the man has taken an obligation upon 
himself a priori, in tho manner of an ac 


to the actual property, does not invalidate an 
acknowledgment by ivhich a person takes 


should particularly describe tlie quality, ho 
then has no option, and must pay the actual 


upon himself, a priori, an obligation concern- ! thing_ mentioned, hceause, under such do¬ 
ing it; as for example, if a person were to ! acriptioii, it becomes a debt upon him, of tlm 
acknowledge iJiat ho owed a slave, or any ! apeciho weighahlo or measurable articles 
thing else urulescribcd, liis acknowledgment i described 


would be good, and the specilicution would 
rest with him. 

OuTKCTiON.—If the nomination of a dower 
be to stand the same ns an acknowledgment, 
it follows that tlie nomination of an animal 
on account of dower is approved, although 


Case of a dower consisting of unlaioful 
articles . — Tp a Mussulman marry a woman, 
agreeing to give her, as a dower, wine or a 
hog, tho woman has her proper dower, because 
a condition of a8senti,ng to receive such ar¬ 
ticles is invalid; hut as a contract of nuir- 


the species remain unknown,—the same as | is not rendered null by a nugatory 

in an acknowledgment respecting property | condition being comprehended in it, it holos 


unknown,—-which is not the ease. 

IliiPXY.—A knowlege of the species of the 
aniinal is made a condition, in conformity 
Avith the rule, that a specitied doAver shail 
consist of property, the medium of which 
may be known, for the sake of both the 
parties; now this cannot be ascertained, 
except Avhero the species is known, wdiioh 
oomprehenda a best, a worst, and a medium 
of the kind, for if this be unknown, tho 
distinction cannot be made, einoe no medium 
can be ascertained amidst an infinite variety 
of species.— Ibit (as was already observed) 
the husband has it at his option, in dis¬ 
charging the dower, cither to give the wonma i 


good, in this case, though the condition be 
null: contrary to a case of sale, which is 
rendered null by an invalid coruiition.- - I’hc 
assignment of the dower in either of the 
articles aforesaid is disapproved, because 
what is named is not property Avith Mussul¬ 
mans i and on this principle it is that a 
proper dow^'cr becomes due. 

Cases of false assignment . — Iv a man 
marry a Avoman, asvsigning her, as a dower, 
a cask of vinegar, and the cask should 
afterwards appear to contain wme, she. in 
this case, has her proper dower, according to 
llaneefa.*—The two disciples allege that.^ in 
this case, she is to receive vinegar of a 


a medium animal of the species mentioned, ' taedium qualit5% and the same in quantity 
or to pnv her tile A’aliie iu money, because , the wine. And it the imiii were to name, 
the jiicdium cannot be ascertained prficiaely 1 *1^ ^ dower, a certain apecined stave (as it 

except by appreciation, and consequently --- -— - —- 

the value of the animal is the standard 

of payment; and, on the other hand, the ^ A particular species nf cloth manufac¬ 
tured iu Herat, a city of Khorasan. 

4 * 
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say, “I assign tliis slave as a * is due to the woraan; but wine 
and it should afterwards appear j being* of distinct species, and totally different 
xhtrfrtbe person so inenlioiied as a slave was j from each other (masixineh as the latter is 


at that time free, in this ease a proper dower 
is due, according to Himeefa and Mohammed. 
Aboo Yoosaf sayy that here the husband 
owes the estimated value of the free person 
aforesaid, supposing lie were a slave ; for he 
argues that the man has tilled the woman 
with the expectation of a certain property, 
the delivery of which he afterwards finds 
impossible; tho value therefore is obligatory 
upon him, or an article similar to that agreed 
for, if it be of the species of Zooatal Imsal, 
as in a case where a man marries a woman 
on a dower consisting of a specified slave, 
and the slave dies before delivery,—Aboo 
Baneefa, on the other hand, says, tliat 
where nomination and pointed reference* 
are united, regard must had to tho latter, 
because indication is more clear and express 
under that form, and hence the case is the 
same as if the man had engaged to give, as 
a. dower, wine or a hog/t Mohammed (coin¬ 
ciding with Haneefa with respect to the 


lawful in use, and the former prohibited,) 
the contract is there conneofeed with tho 
thing nominally specified, and eonsoquently 
the woman is entitled to vinegar equal in 
I quantity to the wine. 

I Ie a man marry a woman, agreeing to give 
I her, as a dower, two slaves specihed, as if he 
' were to say, “ I assign, as a dower, those two 
slavesand it should happen that one of 
I the persons so specified as slaves is free, in 
, this case, according to Haneefa, the woman 
I ia not entitled to more than the single slave 
I remaining, provided the value be equal to 
; ten Birms, because tbe slave is particularly 
assigned, and where the assigned dower is 
admitted to be incumbent, this prohibits the 
' obligation to a proper dower as where a 
I man, for instance, marries a woman, assign¬ 
ing her, as a dower, a piece of cloth of the 
vaiiiG of five Dirms, in which case the 
woman get.s the piece of cloth aforesaid, 
together with five Dirrns in money, in such a 


slave, and dissenting from him with respect ; manner as that tho whole shall amount to 


to the vinegiu’, as aforesaid) says that it is 
a rule, that if the thing named be of the 
same species with the thing specified by 
pointed reference, the contract is connected 
witli the latter; but if the thing named he 
of a species distinct and different from the 
thing pointedly specified, it [the contract] is 
connected with the thing named; because 
indication is more effectual from naming; a 
thing, than it is fi'om pointing that thing 
out, inasmuch as it is tnereby known what 
that thing is, whereas hy pointing it out the 
substance only is knownon which principle 
it is that if a man purchase a ring stone, on 
the condition of its being u ruby, and it 
should prove to be only a garnet, the bargain 
is void, on account of the difference of spe^ 
oi(^s; but if a person were to purchase ti 
stone on condition of its being a ruby, and 
it should prove to be an emerald, yet the 
bargain holds good, because these arc held 
by lapidaries to be of the same species:— 
now, in the present instance, the slave and 
the free person are of one and the same 
species; the contract, therefore, is connected 
with the thing identically specified or pointed 
out, and on this principle her proper dower 


Tasmeeat and Isharet: the former term 
means simply naming a thing, or (as ex¬ 
pressed above) nomination ; by the latter is 
understood pointing a thing out, such as 
** This slave," <&c. 

t That is to say, the condition is altogether 
yoirl, and a proper dower is of course due; 
for if the mau were to say, “I will give as a 
dower this slave,"’ and the person so spoken 
of should appear to be free, it is evident 
(regnrd being had to the relative “this," 
denoting pointed reference) that the con¬ 
dition or agreement is ipso facto null, as 
regarding a thing which does not exist. 


ten Dirms. being the lowest legal dower, 
beyond which nothing is incumbent. Ahoo 
Yoosaf alleges that, in this case, the woman 
gets the slave, together with the amount of 
the estimated value of the other person, 
supposing he were a slave, because here the 
man has filled her with expectation of two 
slaves, the delivery of one of which after¬ 
wards ap^pears to be impossible; wherefore 
the value of the latter is obligatory^ upon 
him. Mohammed has said (and there is also 
one opinion recorded of Haneefa to the same 
effect) that the woman gets the slave, together 
with a property sufficient to complete her 
proper dower, if that should exceed the value 
of the slave ; because, if both tho persons 
named as slaves by the husband, in speci¬ 
fying the dower, were actually free, the 
whole proper dower (according to Mohammed) 
would be due ; and consequently, where one 
only is a slave, that slave is due, together 
with such property ns (along with the slave) 
amounts to a proper dower. 

A woman is not entitled to any ilotcer 
iiniler an invalid marriage dissolved before 
consummation. —If the Kazee separate a man 
from his wife, before cohabitation, on account 
of their marriage being invalid, the woman 
is not entitled to any part of her dower, be¬ 
cause, where the marriage is invalid, no 
obligation with respect to dower is involved 
in the contract, as that, in such a case, is also 
null; nor is the dower held to be due on any 
other ground than the fruition of the connu¬ 
bial enjoyment, which is not found in tho 
present instance,—In the same manner no 
dower is due after Khalwat Sahech, or com¬ 
plete retiremont, beoausc, on account of tho 
invalidity of the marriage, the law does not 
consider retirement as indicating the com¬ 
mission of the carnal act, and consequently 
it does not stand as such. It is, however, to 
he observed that in an invalid marriage a 
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dowe^r is not due on account of! And she must ohservo a?i JEdtt aftSi _ 
eT«3?5^repetition of tho carnal act, because [ rati(m.—T:aE observance of an Edit, after 
Ker6 the right of possession ig doubtful, and j separation, is inoumbent upon a worn an with 
tha case is therefore the saine as where a man I whom a man has had carruii conuexic»ri in a.u 
has repeated carnal connexion with the slave invalid marriage. And liere the Edit is to 
of his son,—or where a man has repeated commence as from the date of separation, and 
carnal connexion with hivS wife, and it should i not from that of the last carnal connexion, 
afterwards appear that he had suspended the i -d child horn in an tlkgai marrige is of 
divorce of that woman upon the civcmivl- ^ estahlished descent ,—Tun descent of a child 
stance of his marrying lier^—in either off born of a woman enjoyed in an illegal 
which oases one dower only is due, because of I marriage is established [in the reputed 
a doubt respecting the right of possession ,* father], btujause in this regard is had to the 
contrary to a case where a man has repeated ehihTs preservation, since if the descent were 
carnal connexion with the slave of his father, j not to be established, the child might perish 
his mother, or his wife, and pleads his con- for want of Cure.—Mohammed holds (and 
ception of the same being lawful; for in | decrees are passed agreeable to this doctrine) 
this case a dower is incumbent upon him for that, in the establishment,,of genealogy 
every repetition of the act, because here no | under an invalid marriage,: the tune*_ is 
doubt exists, as he appears, on ©yory rope- ; calculated from the first carnal connexion, 
titiou, to have had carnal connexion with a'not from the dat^ of thi^'marriage, because 
slave who is the absolute property of another: | one which is invalid does not give a claim to 


-and, contrary, also, to a case where a man 
has repeated carnal connexion with a female 
filav’'© held in partnership between himself 
and another, for in this case an half fine is 
iucumbent upon him for every repetition 
(according to the determination in the Bur- 
hanal Aima of Abdal-aiseeii-Bin Ainroo), 
because Jie has every time committed the 
<^arnal act in the share of his partner. 

But in, case of consummation^ she is 
entitled to her proper dowe7\ not exceeding 
what is. s'^ecified in the contract, a man 
engage with a woman in an invalid marriage, 
and have carnal connexion with her, she is 
in this case entitled to her proper dower: 
but she is not entitled to more than the 
specified dower,* according to our doctors.— 
This is contrary to the opinion of differ, who 
conceives an analogy between this and an 
invalid sale; that is to say, in an invalid 
sale, if the stipulated price of the thing sold 
be short of its actual value, the latter is due 
to whatever amount; and so also in the 


the carnal act, so as to stand as sueh, where¬ 
as the reverse is the case in a valid marriage, 
as that establishes-^ucli, claim: and hence, in 
the establishment of genealogy, tlm time is 
calculated from the date of the marriage. 

Hate of the dMihr 3Iisl,, or pi^per dower .— 
Tiin Mihr Misl (or proper dower) of any 
woman is to bo regulated, in its amount, or 
value, by that of llio dower of her paternal 
relations, such as her paternal sisters or 
aunts, or the daughters of her paternal 
uncles, and so forth, according to a precept 
of Ibn Mhssaood., “To the woman belongs 
such a dower ns is usually assigned to her 
female paternal relatives : ’-- moreover, mt^n 
are accounted of the class of their paternal 
tribe, and the viiluc of a thing cannot be 
estimated but by attending to the value set 
upon its class. 

A woman’s proper dower is not to bo 
estimated by the dowser of her moth'er or her 
maternal aunt, wherfe they are not descended 
of her father’s family, on account of the 


present ease.—The argument of our doctors, precept of Ibn Muxssaoud already recorded : 
in this case, is that the thing which the » yet if her mother should bo descended of her 
husband has received (namely, the possession father’s family (being, for instance, the 
of tlie woman’s person) is not property, and t daughter of his x>aternLil uncle), in this ease 
therefore is not appreciable in any othei- way , a judgment may be formed from her dower, 
than by the assignment of a dower; now if as being descended from the family of the 
a dower assigned should exceed the proper = father. 

dower, the excess is not incumbent, because , lx regulating the proper dower of a 
of the invalidity of the assignment, for that | woman, attention must be paid to her 
is a part of the contract, which being invalid, j equality with the womonfrom whose dowers 
tho assignment is so likewise; and, on the the rule is to be taken, in point of^ age, 
other, hand, if the dower assigned bo short of! beauty, fortune, understanding, and virtue, 
tho proper dower, the differ<jnce is notincum- ' because it varies according to any difference 
bent, because, with I'espeot to that, assign- in all these circumstnncea ; and, in like 
ment^ has not- been made : contrary to an manner, it differs according to place of resi- 
invalid sale, because there the thing sold ia donee, or time (that is to say, times of trouble 
appreciable, and consequently the amount of aud confusion, as opposed to times of tran 


the return will he adjusted by its value. 


* That is to say, if her proper dower 
should exceed in value the dower specified in 

the contract, yet the w'onian is entitled to , _ , 

the specified dower only, and not to her and ascertained. (For a further elucidation 
proper dower. ‘ of this point see Book of Divorce, Chap. Xlil.) 


quillity); and the hiiumed in the law have 
observed that equality is also to be regarded 


^ The probable term of pregnancy, by^ 
which the child’s descent is to be judged, of 
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Y-irfrinity, because tlie dower is 
Veayaccording as the woman may be a 
virjjjftt or otherwise. 




confine his wife at home is solely for tho1 ^ _ 
of securing to himself the enjoyment 
person, and hi a right to such enjoyment does 


A tvomitn*s guardian inmj Imme suy'ety . not exist until after the payment of the re- 


for her dower. —If the Walee [guardian] uf a ^ 
woman become surety^ for her dower, it is | 


turn fur it. 

Ihiiess the whole dower 


he deferable . — 


approved, because he is competent to such What is here advanced proceeds upon a sup- 
responsibility (that is, to take such obiiga-1 position of the whok dower, ora certain 
tion upon himself), and he is surety in a | portion of it, bciag Moajii, or prompt; but 
thing which is a legal subject of bail if the whole be Muwjil, or deferred,* the 
(natuelv, the dower), since that is a debt, in | woman is not at liberty to refuse the em- 
which bail is approved: and the woman is | braces of her husband, as ehe has dropped 
afterwards at liberty to reApiiro her dower her right by agreeing to make her dower • 
either of her husband or of her guardian, as | MowjiT,-ytho same as in a case of sale, where. 


in all other cases of bail: and if the guar¬ 
dian pay the dower, he shall take the same < 
from the woman’s husband, where he has I 
becoino surety at his desire, as is the in¬ 
variable rule in bail. The hail is in like 

manner approved, if the wife be an infant: , ^ 

contrary to where a father sells the property to admit her husband to carnal connexion, 
of his infant child, and becomes bail for the ' as long as he omits to make payment of the 


if the price of the article sold he made de¬ 
ferable, the seller is not at liberty to detulh 
the article sold on account of the price.— 
Aboo Yoosaf controverts the doctrine which 
is here advanced, and maintains that, in 
this case also, the wife is at liberty to refuse 


amount, which is not lawful, because a 
guardian is, with respect to marriage, a ne- 
gociator merely ; but, in sale, he is the exe 


dower. 

A'nd she may also resist a repetition of the 
connexion, after consummation, in the like 


cutor of the contract (whence it is tliat its ! It is further to be observed, 

obligations rest upon him, and its rights that even if the husband should have oom- 
appertaiii tohim); and the father’s discharge ' nutted the carnal act, or should have been in 
is also approved, if he clear che purchaser of I complete retirement with the wife, yet the 
the whole price of the infant’s property ; and rule is the same ; that is to^ say, she is still 


he is mort-over at liberty to take possession 
of the price after the infant shall have 
attiiined maturity ; wherefore, if his bail 
were to he approved, it would admit the 
principle of a man becoming surety in his 
own behalf, which ixS absurd. 

OB.fECTTOK.— A father is at liberty to take 
possession of the dower of his infant 
daughter, in the same manner as of the 
price of his infant child’s property ; where¬ 
fore if the bail of the father with respect to 
the dower be approved, it follows that he is 
bail in his own behalf. 

R'ErLY.—The authority vested in a father , 
to take possession of the dower is because of 
hia parental relation, and not on account of 
his being a party in the contract (for which 
reason it is that he is not ut liberty to take 
possession of the dowor after the mattu ity of 
bis child), so that he does not in this case, 
appear to be bail i ii his o wn behn I f. 

woma7imay resist eo7immmotion%mtil she 
he paid the prompt proportion of her dower. 
— A WOMAN may refuse to admit her husband 
to a carnal connexion until she rective her 
dower of him, so as that her right may be 
maintained to the return, in. the same 
laamier as that of her husband to the object 
for wiiich the return is given, as in sale. 

A WOMAN is also at liberty to resist licr 
husband carrying her upon a journey until 
she shall ho-vo received her dower of him, 
for the same reason. 

Ox the other hand, the husband has no 
pow’or to restrain his wife from going on a 
journey, or from going abroad, or visiting 
her friends, \mtil such time us lie shall liave 
discharged the whole of the Mihr Moajii, or 
prompt dower, because a husband^s right to 


at liberty to refuse to admit him to carnal 
connexion, or to resist his carrying her 
upon a journey, until such time as she shall 
have rcceivedthe whole of herprouipt dower 
from him.—This is the doctrine of Haneefa. 
—The two disciples, on the contrary, allege 
that the woman, in this case, has no such 
liberty of refusal or resistance. It is to be 
remarked, however, that this difference of 
opinion subsists only where the original 
carnal act, orcomplete retirement, has taken, 
place with the woman’s consent; but if she 
nave been enjoyed by force, or if she be an 
infant or an idiot, her right of refusal or re¬ 
sistance, as above, does not cease, according 
to the united opinion of all our doctors. 

But she is, notioithstanding, entitled to her 
suhshtence. —It is proper to observe, that 
where the woman rehisea to admit the hus¬ 
band to a repetition of the carnal act, ae 
above stated, yet she has, nevertheless (ac¬ 
cording to Haneefa), a claim to her suhsis- 
tunce, as her refusal does not, in this case, 
proceed from any stubborniiess or disobe¬ 
dience, since it is not exerted in resistance 
to a right, but rather in maintenance of one. 
—The two disciples hold that she is not 
entiliod to any subsistence ; and their argu¬ 
ment on this occasion is, that the sole object 
of the contract has been duly delivered to 
the himband,^ cither by the single carnal act, 
or by the single^ complete retipment, as 
aforesaid ; on which account it is that her 
riglit to her wliolc dower is oontirmed and 


* That is to say, if the stipulation fixes 
the payment of the dower at some future 
period, as a year, or so forth. 
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aTJti consequently no rig-lit of 
of her person remains with 
in a case of sale,^ where the seller 
having delivered the article soM to thtj 
purchaser, before receiving the price, has no 
further right over it.—Haueefa, on the other 
hand, reasons that the woman in resisiing 
reilises and withholds a thing which she has 
opposed to a return, and over which she Ima, 
of course, a right of detention, until such 
return shall have been duly made to her :' 
and with respect to what the two disciples 
allege, that “her right to her whole dower' 
is confirmed and established by the single 
carnal act, and so forth,’’ it may he replied, 
that the whole becomes eonlirnied to her by 
a single comniissioTi of the carnal act, or 
a single instance of complete retirement, 
necessarily, because every thing beyond that 
is then unknown, and consequently cannot 
obstruct the operation of what is known; 
hut the right of resistance still reinains be¬ 
cause the dower is opposed to the whole, the 
same as to the single instance, of enjoy¬ 
ment. 

TfieJiushand obtains full authority o'i>erMs 
toife upon petyrnefbt of her dower ,—WiiKN 
tlie husband has duly paid to his wife the 
whole of her dower, he is at liberty to carry 
her wherever he pleases, btcanse the word 
of God says, “ Ye shall cat/se them to 

HESXDE IN yOD-R OWN HABITATIONS." HoiUe 

have alleged that the husband is not at 
liberty to Oiirry his wife to another city 
different from her own, although he should 
have paid her the whole dower, ^ because 
journeying and travelling may be injurious 
to her*; but he is at liberty to carry her to 
the villages in the vicinity of her city, as 
this does not amount to travelling. 

Cases of dispute between the parties con¬ 
cerning the amount of dower. —II? a man 
marry a woman, and they afterwards dispute 
concerning the rate of her dower, the decla¬ 
ration of the wife is to he credited to the 
amount of her proper dow'cr, and that of the 
husband, with respect to any excess. This 
proceeds upon a fiupp().sition of hia having 
had carnul connexion with her: but if he 
should have divorced her before cousnmina- 
lion, his declaration alone is to be credited 
with respect to the lialf dower. This is the 
doctrine of Haneefaand Mohammed. Aboo 
AYosaf alleges that the declaration of the 
husband is to be credited, whether before 
divorce or after,^ xmloss whore it goes to 
establish something trifiiiig, that is to say, 
Something so small as is known to be aliort 
of what such a woman has a right to expect 
in marriage according to general usage ; and 
this is approved. The argument of Aboo 
AYosaf is that, in the case in question, the 
Woman is plaintiff suing for an excess, 
and the husband defendant ; and the 
declaration of a defendant, when made 
upon oath, is to be credited; wherefore 
that of the husband, in the present in¬ 
stance, must be so, xailess ho testify tosotne- 
thiug so small as that apparent ciroimistanccfl 



argue against him: anil the ground 
which this proceeds, is that the apimeeifl 
of the woman’s person is a matter of neces¬ 
sity ; and, therefore, so long as it is poseibla 
that anyching can be decreed from the stipu¬ 
lated dower, the proper dower is not regarded. 
—The argument of Haneofa and Mohammed 
in this case is that, in all claims, credit must 
be given to the declaration of that person in 
W'hose favour apparent circumstances bear 
testimony, and apparent circumstances do 
bear testimony with one who attests the 
proper dower, as that is the standard ob¬ 
ject in marriago;—similar to a case w'here a 
dispute arises between a dj er and the owner 
of a piece of cloth, concerning the charge for 
dying, in w^hich case the declaration of that 
person will he credited in whose behalf the 
value of the dye or colour bears testimony.* 
Concerning what is here advanced, that "if 
the husband should divorce his wife before 
cousumniation, his declaration alone is to^b<3 
credited with respect to the half dower it 
is to be observed that this (which is recorded 
by Mohamiaed in the Jama Haghecr and 
Mabsoot) apparently eontradicts what be has 
advauced in the Jama Jlabeer, to wit, that 
" the woman must, in this case, he decreed a 
proportiouable Matat, or present'*—(which 
is confonnable to the inference of lianeefa 
and Mohammed, who hold that, as a present 
is due, on account of a contract of marriage, 
after divorce, the same as a proper dower, 
before divorce, the one must be decreed her 
in the former case* as wfdl as the other in 
the latter)but this a{jpm‘ent contradiction 
between the above authorities may be recon¬ 
ciled by adverting to the different manner in 
which the case is put in them respectively ; 
thus, in the Mabsoot, the case supposes one 
thousand Dirms and two thousand, that is 
to say, the husband declares that the dowser 
is only one thousand Eirms, and the wife 
claims two thousand; now the value of a 
customary present does not equal the halt 
of those sums, and of course, to decree a 
present here would be no advantage to the 
plaintiff:—in the Jama Kabeer, on the 
other hand, the case supposes ten Eirms, 
and one hundred Dirnis,—that is to say, the 
husband avers the dower to be only ten 
Dirms, and the wife ctaims one hundred ; 
and her proper^ present may be estnuated, 
suppose at twenty Dirms; here therefore 
a proper present may with propriety be de¬ 
creed to her; and what occurs upon this sub¬ 
ject in the Jama Sagheer being destitute of 
any mention of the amount of Ihe^ dower, 
that rests upon what is said in the Mabsoot. 


I * Because, aa different colours bear a dif- 
* ferent price, the value of tbo colour used is 
I certainly the only standard by wdnch the 
I amount of the charge for dying can no 
'judged of, 

I t Arab. Misl; that is, p roportionable to her 
I rank and circumstances, in the same maimer 
' as the proper dower. 
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I ayifto-re full exposition of the doctrine i tlto other denying, the declaration 

and Mohammed, in a case where | latter is to be credited, according to Harreets:. ■ 
Vn dispute arises betweenthe husband and wife | In short, with Ilaneefa, the womnii’s proper 
concerning the amount of the dower on the I dower is not at all regarded alter the decease 
continuance of tlie inarriage^ let us suppose' of both partitja, as shall be hereafter demon- 
that the husband declares one tlunmnd strated, The two disciples, on the other hand, 
I)irms, for instance, and the wife claims two maintain that the proper dower should in 


thousand, in which case, if the proper dower 
of the woman do not exceed one thousand, 
the declaration of the has baud is to be cre¬ 
dited ; but if it be two thousand, or upward, 
that of the wife; and whoever of fhe Uvo 
produces evidence in support of^ hia or her 


that case be decreed. 

The'heirs of a deceased wife may take tJie 
amount vf the specified dmjoer out of the de¬ 
ceased kushand's property. case of the 
death of both .husband and wife, it belongs 
to the heirs of the latter to take the dowtT 


declaration, the same is to be credited, underj out of the estate of Che husband, where it 
either of the above circumstances; and if has been specilically named ; but if it should 


they both’produce evidence under the first 
of the above circumstances (that is, the 
woman’s proper dower not exceeding one 
thousand Birins), the evidence on the part 
of the wife is to be credited, because by 
such evidence her right to the excess is estab- 
lished;—but if, under the second (that is 
t he woman'sxiroper dower being two thousand 
or upwards), the evidence on the part of the 
husband is to be ei'edited, because that goes 
to prove that the with has made an abate¬ 
ment in her dower : but if the proper dower 
be one thousand live hundred Dinns, both 
parties must be reejuired to make oath, after 
which one thousand five hundred arC to be 
decreed to tho woman. This is according to 
the Takhreej of llazi. Koorokhee says that 
tlie oath must be tendered to both jjarties in 
all the three circumstances, after which the 
proper dower must be decreed.—All this ap¬ 
plies to a case where the husband and wife 
dispute with respect to the amount of the 
dower itself, and not with respect to its speci¬ 
fication : but if their dispute respeotthe latter, 
one of the x^irtios asserting that a dower had 
been named, and the other denying, in this 
case the proper dower must be decreed, ac¬ 
cording to all the doctors, that being the 
original dowor, independent of any specifi¬ 
cation. 

Or hetiveen one of the parties^ and the 
heirs of the If, after the death of 

the husband or wife, a dispute should arise 
he tween the aui’vivor and the heirs of the 
deceased, eoiicerning the amount of the 
dower, the rule in this caRo is the same as 
when th6 dispute,arises hetween the parties 
during life, because a claim to the woman’s 
proper dower does not ceaeo in consequeace 
of the demise o f either. 

Or hetween the heirs of hoth parties.— 
if both husband and wife W'cre to die, and a 
dispute to arise between their heirs with re¬ 
spect to the amount of the dowor, in this 
case the declaration of the huabaud’s heirs 


not have’ been specified, they cannot claim 
anything-whatever, according to Haneefa. 
Tho two disciples maintain that the woman’s 
heirs are entitled to her dower in either case, 
“that is to say, to the specified dower, in the 
former ease, or to'tho woman’s proper dower, 
in the latter j—in tlie former, because the 
spocitiedMower was a debt upon the husband, 
conlirmed by th3 circumstance of his decease, 
and consequently must be paid out of his 
estate, unless it should^ be known that the 
wife had died *iirj5t, in which case the 
husband’s portion of inheritance would drop 
from the dower [that is, must be deducted 
from it] on account that he also is an heir ; 
—and, in the latter, because the woman's 
proper dower had become a debt upon the 
husDaud, the same as a specilieil dower, and 
therefore does not drop in oonsequenee of his 
death, any more than where only one of the 
parties dies.—Haneefa argues that, in tlds 
case, a supposition of tho death of both 
husband and wife atl’ords a conclusion that 
their peers and cotemporarics are already cut. 
off by death, and no longer remain, because 
it is most probable that they would not both 
die until after a length of time ; and after 
the lapse of such a* period, their peers amt 
cotemporaries no longer remaining, from 
wlioip can the Cawzee judge of or decide 
what thu value of the woman’s proper dower 
ought to be ?“Ilaiieefa, however, holds also 
that where the husband and wife both happen 
bo ditj before the lapse of any length of time, 
so ns that their peers' iind cotemporaries aro 
still reiQaiuing'jiier heirs are entitled to her 
proper dower. 

Cu'Se of a dispute concerning articles se 7 it 
hy a hnshandto hiswife,—\'!£ a husband w^ero 
to send any dung to his wife, and she were 
to denominate it a jjresent, while he asserts 
that he lias given it in part payment of her 
dower, in this' case the declaration of the 
husband must he orodit.'d, because he is the 
giver, and consoquently must be supposed 



•TTiis is according to Haneefa. Mohan:im€d. him before he proceeds to perform gratuitous 
holds that the rule is the same hero as where i acts ; his declaration, therefore, must be 
the dispute arises between the parties during I credited, except where the thing sent con- 
life,--And if the heirs dispute with respect | sists of victuals ready dressed for eating (such 
to the speoilication of the dower, one party as roasted, or boiled, or stewed, and so forth), 
insisting that a dower had been named, and in which case the assertion of the woman 
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TiWgi be'credited, because it is usual and 
austQiaary for husbands to send siieh articles 
as-preaenta to their wires, not counting- it in 
the dower ; hut in respect to wheat or barley, 
the declaration of the husband should be 
credited for the reason above mentioned,— 
Some have observed that articles, the supply 
of which is generally held incumbent upon 
the husband, such ns shifts, and robes, and 


% 


religious nature (such as fasting and pnij- 
or with respect to such temporal acta as, 
though contrary to the Muasulnian law, they 
may hold to be legal (such as the sale of 
wine, or of swine's flesh), because we are 
commanded to leave them at liberty, in all 
things which may be deemed by them to be 
proper, according to tlie precepts of their 
own faith; wherefore, with respect to all 


veils, are not to be counted iii the dower, i such acts, Zimmees arc the same as aliens; 


apparent 

this. 


circumstances arguing against 


iS(?ction. 

Of tJifi dower of infidel suhject&^ and of 
aliens^ 'where none haa been stipulated^ or 
'where it consists of carrion.^^^h' a Christian 
man marry a Christian woman without stipu¬ 
lating any dower, or making it consist of 
carrion,^ such as may be deemed lawful by 


but from these is to be excepted whoredom, 
that being held universally, and by all sects, 
to be a criminal act; and as to usury, no 
such thing can have legal existence, it being 
excepted from, all the obb'gationa to which 
the p^TfOD can be subject, because of a saying 
of the prophet, “Observe that between us, 
and whosoever takes usury, no engagements 
exist." — The compiler of the Ileclaya re¬ 
marks that what Mohammed has advanced 


,, p AH • 11 1 ixuaiiva luai >viiu,u iUuiiarjiineo 

those of their profession, and have carnal Sagheer, “If a 


Christian i 


connexion with her, or divorce her before | 
consummation, or die and leave her, the ' 
woman is not entitled to any dower what- | 
ever, although both parties^ should have 
embraced the faith within the interim. — And 
the law is the game where the parties are | 
aliens married on like terms in a foreign , 
country. The opinion of the two disciples | 
concerning aliens is the same as that of I 
Aboo Haueefa: hut with respect to CTiristians, I 
being Zimmees (that is, .subjects of the | 

Mussulman government), they hold that the 
woman is entitled to her proper dower, where 
the husband either consummates the njarriage 
by oonmiittiug iht caiual act, or dies ; and 

that she M entitled to a present when ho betwreriwVfran^^^ 

divorcea her before consummation. — Ziner - - - - -. 

alleges that the alien woman is entitled to 
her proy^er dower in either case (that is, in 
the event either of the husband's death, or 
of divorce), because the law does not hold it 
allowable to seek or desire marnagt but in 
return for property, and this rule equally 
aflects Infidels and MuBSulmans, as marriage 

forms a part of the temporal law, the obhga- ymea tne uniawrui article had been k 
tions of which extend to all ah ^e. To this | ^ahy specified; but if this be not the 
the two aisciplcB reply, that aliens do not - 

take upon themselves any obligation to the 
observance of the laws of Islam, neither are 
llivy capable of so doing, on the account of j 


marry a Christian woman without any 
dower—and so forth,—may he understood 
in two ways,—one, the absolute exception of 
a dower (that is, especially stipulating that 
there shall be none); and the other, merely 
the omitting to mention it in the contract. 
Some have said, concerning this case, that 
where the dower is either made to consist of 
unlawful articles, or is not mentioned in tho 
contract, there arc two traditions; according 
to one, the woman is entitled to her proper 
dower (as maintained by the two disciples), 
and according to the othi :*, nothiiv whatever 
is due r and il is from this variance in the 
traditions that the difference of opinion arises 
tween flaneefa and Mohammed. 

Of the dower of infidel subjects^ tvhere it 
consists of wine or pork,—Is a Zimmee marry 
a Ziiumeea, making the dower to consist of 
wine or pork, and one or both should after¬ 
wards embrace to the faith, yet the woman 
is noYcrtheleas entitled to the unlawful 
article settled upon her, although the con¬ 
version take place previous to seisin, pro¬ 
vided the unlawful article had been idunti- 
^ ^ . case, 

the woman, in the instance of wine, is to 
receive the estimated value of such wine, or 
in that of pork, her proj)er dower.—This is 
I according to Haneefa. Ahoo Yoosaf alleges 


the'woman is entitled to her proper 
in either instance. Mohammed, on 


of Zimmees, who aie subject to the Mussul- 


man law in all temporal concerns, or nets to . contrary, maintains that she is in either 
which the temporal law has ref eve nee (such , .^titled to the Pstimated valnA nf 


as whoredom, usury, and so forth), siiie© 
they are fully capable of taking upon them¬ 
selves an obligation to the observance of 
those laws, as being native subjects of the 
Jiussulmau country, lluneefa reasons upon 
this, that Zimmees do not subject themselves 
to any of the laws of Isiain, either with 
respect to things which are merely of a 

* Meaning the flesh or carcass of any 
animal which dies a natural death,—The 
original word signifies the llesh of any fowl 
or quadruped (not being Game) which has 
not been lawfully slain. 


instance entitled to the estimated value of 
the unlawful article specified, whatever it 
he.—The reasoning upon whicn the opinion 
of the two disciples proceeds in this case is 
that by seisin, or possession, the right in 
the thing possessed becomes fully established 
and confirmed ; seisin, therefore, is similar 
to a contract of marriage, since, like that, 
it produces a right which had not before 
existed; and consequently the seisin of 
wine or pork by a Musslimu, as a dower, is 
illegal, the same as a ctmtract itself includ¬ 
ing a specification of such unlawM articles, 
as a dower ; ancl this, whether those artich^s 
may have been identically specified, or only 
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^ >TW.l>y mentioned.*—Aboo Yoosaf further in^ her a present^ and tLose who majcoi 
that as, where the time of seisin is ^ value of the article obiijfatory upon tlio'irc 
BoaneCted with the time of the execution of'band, decreeing* her an lialf 0 / such value, 
the contract, if both parties were then to 
embrace the faith, her proper dower would 
become due to the woman, so in the present 
instance likewise:—with Mohammed, on the 
other hand, the mention of the unlawful 
article, as a dower, is approved, as being 

held, by the sect of the parties, to be pro- _ _ ____ 

perty; but yet the deliverj; is forbidden, on or a female slave is .notdawM without the 


CHAPTER lY. 

OF rut: MAmilAGE 01? slaves. 

Slaves cannot marry icithoiit the consent 
of their jyropyiei<)r,~TyL Y, maniago of a male 


account of the parties Imving embraced the ' 
faith; wherefore the value becomes obliga^ 
tory upon the husband, the same as where a 
man makes dower of a slave who dies before 
the delivery.—The argument of Ilaneefa on 
tins subject is that a dower identically 
specified be(30ines the property of tbo woman 
on the instant ot the contract of marriage 
being executed, for which reason it* is that 
a woman is empowered to make what use 
of her dower she may think expedient, by 


master’s Qopaezit. ‘Malik has said that the 
marriage of a male slav^e is valid indepen¬ 
dent of the consent of his master, because he 
is competent to pronounce divorce, and is 
therefore .equal to the contracting of mar¬ 
riage. . The arguments of our doctors on this 
subj ect are twofold : E.iiist, a precept of the 
prophet says, ‘'Whatever slave man ies with¬ 
out his owner's consent is an adulterer — 
Beconuxt, marriage, with respect either to 
male or female slaves, is a blemish,* on 


^ving it away, or tnnisferriiig her property j which account they are not at liberty to 
in it, either for or without a return ; and the enter into such a contract without the appro- 
only difference that possession makes is, that bation of their owners. 


the" husband is thereby exonerated from 
responsibility with respect to it, this being 
simply a transition, of it from the posaession 
of the husband to that of the wile, which 
docs not become prohibited here by the Islam^ 
of the parties, any more than in the case of 
a claim of restitution of wine which had been 
forcible seized ;-*-that is to say, if a person 
were to mako a forcible seizure of wine from 
a Zimmee, and this Zimmee should after¬ 
wards bocoiue a Mussulman, he is neverthe¬ 
less still, at liberty to claim restitution of 
the wine thus forcibly seized; and so like¬ 
wise in the present case (contrary to a case 
where a Zimmoe pufehaaes Avine or a hog, 
and afterwards becoanes a Mussulman belore 
he has taken possession of his purchase ; for 
in this case it is unlawful for him to take 
possession, and the^ bargain becomes void, 
because, in sale, a right of tnuxaaotion with 
respect to the property sold does not take 
place until after atrisin is made of it by the 
purchaser, which becomes forbidden by his 
subsequent }slam):-"bufc where the unlawful 
article is not identically epeeihed, nothing 
but actual possess-fou can establish a pro¬ 
perty in it, and this becoming prohibited 
by the subsequent Islam of the party, and 
being thereby precluded, the price or value 
of the pork would not be due to the 
woman, oecauso the i*ecoipt of that^ is tlie 
same as of the property itself,—hog's fleish 
being of the class of tilings ^ denominated 
Zooatal-Keem, rvhoreas wine is not of tliis 
nature, being of the class of Zooatal-Imsal, 
for which reason, if the husband were to 
offer the value before Islam, the wife would 
be compelled to accept of that of the pork, 
but not of that of the wine,-;—It is to be 
roinarked that if the husband, in the present 
instance, were to divorce his wife before 
consummation, the same diiference of opinion 
exists among our doctors; those who (as 
above) determine for a proper dower, decree- 


Nor i^iciTHEE is it laAvful for 

a Mokatib to enter into a contract of mar¬ 
riage without his owner's consent; because a 
slave of this description, although he be, by 
virtue of his contract of .Kitubat, rendered 
free with respect to acquisition, of necessity, 
yet remains, with respect to matrimony, sub¬ 
ject to the laws of bondage- And, for the 
same rc^ason, it is not lawful for a Mokatib 
to contract his own male slave in marriage 
without the consent of his owner. 

AUhotiah such may ctmtract their own 
female slaves in marriage^ nor Mokatihas^ 
'although they have the same privilege,—\\X} c 
he may lawfully contract his female slave, as 
hence arises an acquisition, in her dower.— 
In like manner, it is not lawful lor a Moka- 
tiba to marry without her owner's consent; 
but she may lawfully contract lier female 
slave in marriage, as hence arises an acquisi¬ 
tion to her.as above. ]Neither is it lawfeii for 
a .Modabbir or Ain-Waliel to marry without 
their owner's consent, because his authority 
with respect to them still exists. 

A slave may be, sold for the discharge of 
his wife s dinver.—li'^ a slave marry with Ins 
master’s eonsent, the dower [to the woman 
w.hotri he marries] is a debt upon his person, 
for the payment of which ho may be sold, 
because the debt has become obligatory upon 
the slave on acooiiiit of tho existence of its 
cause (namely, marriage, proceeding from a 
competent person), and the obligation of the 
debt extends to the master also, he having 
consented thereto, and accordingly devolves 
upon him, in ord.or that tho creditor may be 
protected from iniury; as in the case of debts 
contracted by a slave in mercantile dealing. 

And a modabbir or Mokatib are to dis¬ 
charge it hy labour,—A MoDABIitu or Mokatib 
(in case of marriage) must discharge the 


As tending to depreciate their value. 
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' bt ia'bonr, ag not being liable to be 
the property in tbem is not 
c^atilo 6f being transferred from one to 


Qt 

‘re(f^ £ 


general, and is therefore to be considered s 
having a general application, the same as 
sale j and there are a variety of points in¬ 


another ; this debt of the dowc.T, ^therefore, vclved in an irregular marriage, as well as ia 


is to he discharged by their acquisitions, so 
that the wile may not be subjected to loss; 


sale, such as genealogy [of oiiildrcii, born in 
such marriujje], and the obligations to the 


but their persons are not liable to be attached | payment ol dower, and to the observance of 


for payment. 

How far a master's desirviuj his slave to 
divorce his wife^ is an argument of his assent 
to the slave's marriage. —If a slave marry 
vvithoiit his owner's consent, and the latter 
afterwards should say to him, “divorce** 
[your wife] or “put her away,’* his [the 
owner's] assent to the marriage is not im~ 


Edit: and with res])cct to the instance of a 
vmw, as produced by the two diaciploa, it is 
not admitted as applicable by Lfaneefa. 

Case of an indehiv.tl Mazoon^ contracted 
in marriage hij his owner. — If a man con¬ 
tract his Mazoon, or privileged fthive, who is 
a debtor, to any woman in marriage, it ia 
Jawi'ul; and the w'ife [in virtue of her right 


plied, because such a mode of address bears 1 to her dower] becomes a joint creditor with 

..—. .. I others ; that is to say, the slave is to be 

sold for tlio diacliarge of all his debts, and 
the price arising from the sale is to be divided 
between his wife antf the other creditors, in 


the construction of obstructing or resisting 
execution of the contract, as the terms 
divorce and separation apply to that, as well 
as to the dissolution of the contract of mat' 


riage already executed: it is therefore to I proportion to their respective claims. The 


be thus construed, either because this is 
suitable to the state of a disobedient and 
refraetory slave, or because the prev'ention 
of a marriage ia an act of less magnitude 
than the assenting to it. Tint if the owner 
were to say to his slave, “ repudiate her by a 
divorce reversible,” this implies his assent to 
the marriage, because a reversible divorce ia 
not supposed but in a case of marriage 
[already executed], wherefore assent to the 
marriage is hereby signified. 

Obligation of the dower in a ease of invalid 
marriage^ contracted hy a slave at the desire 
of his owner. —If a person desire his slave to 
marry such a female slave, and he accordingly 
wed her by an invalid marriage,* and have 
carnul counexioTi with her, Haneefa holds that 
the slave shall be sold for the discharge of her 
dower. The two disciples, on the contrary, 
maintain that the dower shall be exacted of 
him (the slave) upon his becomi.Tig free.— 
TTie foundation of this difference of opinion 
is that, ivitli Haneefa, assent applies equally 
to a legal and to an invalid marriage, and 
consequently the debt [of the dower] ia upon 
the owner; but with the two disciples, assent 
applies to a valid and regular marriage only, 


compiler of tlie Iledaya observes that this 
rule holds only where the marriage has been 
effected upon a Slihr Misl, or h'ss; but if the 
dower exceed the Misl proportion, the other 
creditop are, in that case on an equality with 
the wife, so far as the amount of her Mihr 
Misl, or proper dower, and the payment of 
the excess must be postponed till after the 
discliarge of the debt to tho creditors; the 
ground of which is, that the owner’s autho¬ 
rity oyer Ills slave, with respect to matri¬ 
mony, is founded bn his having the property 
of his person (tis shall be hereafter ex¬ 
plained), and that right of property still 
remaining, the marriage of the slave is 
completely legal and valid. 

OiUEOTiON. —Tn consequenceof the marriage 
the right of tlie creditors is rendered null both 
by design, and in effect ; wherefore it would 
be requisite that, in discharging the debts of 
the Mazoon, those due to the first creditors 
ought to be first paid ; whereas it is other¬ 
wise in this case, for tJiey are all put on an 
equality. 

KFriiY.—The right of the ^creditors is not 
designedly rendered null by tho marriage; 
but the marriage being held valid, tho tiebt 


wherefore tho debt is not upon tho owner ! of do'wer is due in oonaequence of the exist- 
(whence it is that it may be required of the ^ once of its cause ; and there is nothing to 
siaye on his becoming free at any subsequent | invalidate its existence; the dower, thore- 
period), for they argue that the intent of ” 
marriage is to guard against ineoutiiienco, 
and that end is obtained by regular, but not 
by invalid marriages, wherefore if a person 
were to make a vow that he will not marry, 
his vow applies sohdy to rf'gular marriage: 
contrary to a ease of sale; that is to say, if a 
person were to empower another in sale, such 
power extends both to regular and to invalid 
sale, a. variety of privileges being therein in¬ 
volved, such as the right of emancipation 


fore, is the. same as a debt of damage that 
is to say, where a Mazoon slave, being 
already in dol)t, destroys or wastes the pro- 
j>orty of a stranger, the latter comes in as a 
joint creditor; and the slave is as n sick 
dt'btnr ; that is to say, if a sick person, being 
in debt, luarry a woman, she comes in as a 
joint creditor with the others, to the amount 
of her proper dower, and so in this case like¬ 
wise. 

A master may tvithhold permksian from 


and so forth. Ahoo Haucefii, on the other Ids female slave to dwell m the house of her 
hand, argues that the word “marry'* [in the i If a master contract his female 
owner’s desire expressed to his slave] is slave in marriage to another man, he is not 

_ under any obligation to send her to the house 
of her husband, she still remaining attached 
of in Bciwioe to her master: and the husband 
I sliall bo dcHivfl to viwt iiia wife ut oppor* 


^ That is, under such circumstances 

ttfliiiity, Ac., as invaliduU'A the marriage. 








MAlliUAaK. 

^^e/sei^ons, at lier ma'sfer's house, because j An owner slai/lnf/ his female sUt't^n._ 

.Ml-—-..x.... constimrncttum hius claim to ?m* 

Ip timaii marry his female alavo to another 


. to her service still remains in virtue 

property in her; and if he were under 
any obligation to send her to the house oi her 
husband, hia right would be rendered null. ■ ‘ 

And if he so permit^ her /ntshand jmst 
support her^ hut not otherwise. —‘And if the 
master should give p^ermissioii to his female 
slave to dwell in the house of her husband, 
her subsistence anil lodging are incumbent 
upon the husband j hut if he should ijOt 
permit this, nothing* whatever is incumbeirt, 
because subsistence is the recompense for 
the xuatriraonial restraint; and if she live 
in the'house of her husband, she is under 
this restraint, but not otherwise. And if the 
master thus porniit her to dwell with bar 
husband, still he is at liberty, notwithstaiid-' 
iiig, to call for audrtiquire her legal se^yic^.. 
at any subsequent period, because-his right 
of usufruct still continues, ia virtue^ of-bis 
property in her; and this right is not relin¬ 
quished by su(5h permission any more than 
by her marriage. 

The compiler of the Hedaya reraarKs 
that Imam Mohammed has said, ‘‘A master 
contracting his male or female slave, in mar¬ 
riage is lawful,” without making any men¬ 
tion of the consent of the slave to such 
marriage, which, shows that this consent is 
not a condition ; and such is the opinion of 
our doctors, who hold that a master is era- 
l)owcred to contraot hw slaves in marriage 
by compulsion; that is to say, that the mar¬ 
riage of su<3h, where it is contracted by the 
master, holds good independent of their coii'- 
sent. According to biuifei, a master is not 


pensou, and ayfterwards put her to dea(,h, 
before her husband has had carnal connex¬ 
ion with her,. no;^nrt of the dower whatever 
is, in this case, due from the husband, ac¬ 
cording to Ilaneefa. The two dis^dplcs hold 
that, in th,i^ case, the dower is due from tho 
husliand, in the same mjumer as it would bo 
if the fomafe slave had died a natural death; 
and the fouiidatioTi of their opinion is that a 
person who is-sJain dies by his own fate, 
death implying inereli” the,termination of 
life, and .life beingterminated by the act 
pf killing. The case, therefore, ia here the 
suine as if the female slave had been slain 
by tt stranger; that is to say, if the female 
slave had boon slain'by a stranger, her dower 
would remain due from the husbrnid, and so 
also, in the present case. The argument of 
Haneefa is, that the owner of the slave, who, 
as being her Mawla, elainis the consideration, 
has by his act i;)rcventedjhe delivoi’y of the 
return (to wit, the person of the woman), 
and oonsoqueiuly his right to the considera¬ 
tion is extinguished, in the same manner as 
when a free woman apostatizes; that is to 
say, if a free woman apostatize from the 
faith before she has admitted her husband 
to the carnal embrace, no dower whatever is 
due to her, she [by her act of apostasy] having 
prevented the delivery of the return ; and so 
likewise in the present instance. \Vith j'o- 
spoot to what is advanced hy the two. dis¬ 
ciples, that “a person who is slain dies by 
his own fate,^* it luay be ♦answered, that 


empowered to contract his male slave in ! although this be admitted, yet it holds with 
marriage by compulsion; and there ia alsolreapcot to a future state only, and not with 


an opinion of Haneofa recorded to this effect t 
this doctrine proceeds upon the prineiplo 
that marriage is a natural privilege of man, 
and a slave is a possession of his owner by 
tho laws of property, but not by the laws of 
nature; wherefore the master is not endowed 
with any absolute authority with respect to 
his marriage, contrary to the case of a female 
slave, whose o%vner, as being entitled to the 
carnal use of her\persdn, is at liberty to 
transfer the same to any other. The argu¬ 
ment of our doctors on this subject is tliat a 
mastei’, in causing his slave to marry, acta 
■with a view to the preservation of hia pro¬ 
perty, because, by marrying, the slave is 
withheld from the coqimission of whoredom, 
which is a cause of doetruction or damage; * 
the master,- therefore, is. fully empowered 
with respect to the marriage of his male 
6 lave», the ^ame as of his females; but he 
ia nofc-thus empowered with respect to his 
Mokatib, or Mpkatiba, beca-use these are, as 
to privileges, the same as free persons, and 
thoir consent is tliGfeforo a condition ; for if 
it weVe other'wise, thoir privileges and powers 
of action would be totally annulled. 


* On account of the pumshment which 
attends it. 


respect to this.^world, mui'der, according to' 
worldly iiistitu.tes, being ia the eye of flie 
hiw considered as ad act of destruction, in¬ 
ducing rekdiation, fine, and So forth; and 
it is therefore to be regarded as an act of 
desti'uolion with respect to the dower, that 
also beihg a temporal institution. 

The du'wer of a fret woman is due, although 
she liill her self before consanmiation.—lr a 
free woman kill herself before she has ad¬ 
mitted her husband to carnril connexion, 
her dower is nevertheless duo from him, 
contrary to the opinion of Ziffer, who con¬ 
ceives an andlogy between this case and that 
of a woman Apostatizing before carmil con¬ 
nexion, or of tt master slaying hia female 
slave ; for ho;atgats that no dower whatever 
is here due from the iiusband, as the wife, to 
whom tire consideration belongs, has hy her 
act of suicide, prevented the delivery of tho 
return. The arguments of our doctors are 
that, in worldly mstitutes, no regard is paid 
to the offence committed by a man upon his 
own person, wherefore suicide is to he held 
as dying a natural douth, contrary to tho 
case of a man killing hia female slave, that 
b(4iig an act to which worldly institutes 
have regard, and, as such, subjecting the 
perpetrator of the murder to tho perfor¬ 
mance of acts of expiation. 
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_ 3 female slave of nnotlier, 
__ Gsirous of cominittm<^ the act of Azil 
wiiii her (Le. emisaio semihis in ano, vel 
inter Mamilias), this shall depend upon her 
inaster*s permission, aecordiiig to Haneefa; 
and such also is the Zahir Kawayet. Accord¬ 
ing to the two disciples, the perniisaion to 
this act rests with the slave, because [as 
being the man’s wife] carnal connexion is 
her right; but by Axil that carnal connex¬ 
ion which is her right is frustrated. _ Her 
consent, therefor<^, is a requisite condition to 


couse at, and afterward becomes free, ZilS» 
says that a Mokatiba, lias no right of option, 
because the contract of marriage proceeded 
by, and was executed with, her especial con¬ 
sent, and she receives the dower, and such 
lieing the case, she can have no subsequent 
right of option, contrary to the case of an 
absolute slave, whose consent in marriage ia 
not regarded. The argument of our doctors 
is that the reason, for her right of option (to 
wit, the accession, to the husband, of an 
additional authority with respect to her) 


the legality of the act, the game as that of a I appears in the case of a Mokatiba, the same 


free woman, contrary to the ease of a female 
slave, who is the property of the person 


as^in that of an absolute slave, for before 
freedom the term of her Edit was only two 


having such connexion with her,* because | menstniationa, and she was subject to no 
carnal connexion is not her right (whence ‘ more than a duplicate sentence of divorce; 
it is that she is not entitled to claim the whereas, in her state of freedom, her Edit 
carnal act of her master or owner), and , includes three menstruations, and she is suh- 
onsequeutiv her consent is not a condition. | ject to three divorces. 


The principle upon which the Zahir Rawayet 
■proceetls in this case ia, that the act of Azil 
defeats the intention of marriage, which is 
the production of children, and this is a 
right of the master whence it is that his 
consent is a condition, and not that of the 
slave. Amd herein appears a distinction 
between the state of a free woman and that 
of a slave [in marriage]. 

A female slave, upon ohiaitung her free¬ 
dom, has a right to annul the matriage con¬ 
tract, where it was executed with her owner's 
consent ,— If a female slave marry with her 
owner’s consent,and afterwards become 


But not otherwise, —If a female slave 
marry without her owner’s consent, and he 
afterwards made free, her marriage then 
becomes legal and valid, because, being of 
sound mind and mature age, she is compe¬ 
tent to the declaration and acceptanoo; 
moreover, the illegality of the marriage was 
on account only of the owmor’s riglit, which 
being done away, it remains lawful: and the 
woman has not any option, as in the former 
case, because the marriage is not in this case 
valid until after emancipation, wliich conse¬ 
quently occasions no aceession of power to 
tho husband; nnfl lionce the case is the same 


free, she is then at libeity either to break off' as if she were to bestow^ herself in marriage 


the marriage or to continue it, whether her 
husband bo a slave or a freeman, because, 
upon Rarre^‘ra (who was a Mokatiba of Aysha) 
becoTuing free, the prophet said to her, “ You 
are now mistress of your own person, and 
therefore at your own disposal,” which tra¬ 
dition evinces that she is at liberty as above, 
whether her husband be a slave or a freeman, 
since the cause of her right of option, as 
there mentioned (that ia, her being mistress 
of her own person), exists equally in either 
case. 8hafei maintains that she havS no such 
right of option where her husband is a free¬ 
man. The tradition above quoted, however, 
ia in proof against him ; moreover, the power 
of the husband with respect to his wife is 
greater after lier emancipation than it was 
before, because before she was free ho had 
power to pronounce only a double sentence 
o.f divorce, whereas aftcrward.s he is autho¬ 
rized to pronounce throe divorces, on which 
account she is justly empowered to set aside 
the contract of marriage, so as that her hus¬ 
band may not obtain any additional autho¬ 
rity with respect to her in consequence of 
her emancipation. And tho rule is the sarnie 
where a Mokatiba marries with her owner’s 


f _As where a master has oonnexion with 
his ft'male slave in virtue of propriety. 

t Because he has a property in the chil¬ 
dren born of his slave. 
t That is, at his instigation. 


after emancipation. 

Case of a man marrying a female slave 
without her owner s corisent, — Ii> a man 
marry a female slave, without her owner’s 
concurrence, on a dower of a thousand 
llirms, her proper dower being one hundrccl 
Dirms only, and he have carnal eonnexiou 
wdth her, and her owner afterwards < mauci- 
pate her, the specified dowser goes to him 
[the owner], because the husband has here 
obtained possession of an article which >Yas 
the property of the owner, who is therefore 
entitled to the return : but if the marriage 
he not eonsuminated until after emamipa- 
tion, the specified dower goes to the woman, 
because in this oaso the husbnncl appears to 
have obtained possession of an article which 
was her property, and she of course is en¬ 
titled to the return^ since the marriage, in 
consequence of her emancipation, takes 
effect from the period of the contract; and 
hence the specification of Ihe dower is valid, 
and that which was specified is incumbent; 
and accordingly, no other dower is due on 
account of carnal connexion previous to the 
efficiency of the marriage, where that has 
been suspended [upon the event ot the 
owner’s app.robatioa, or the slave's freedom], 
because the marriago, deriving its legality 


* In opposition to the case of an absolute 
slave, whose dower is received by her Mawla, 
or proprietor, and by him appropriated. 
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fi- ^iie original contract, its efHcieney is j in. a case whore he baa carnal ooi 




^^iderod as existing from the instant the 
nrarriao’c taicea place; nothing’^ therefore, but 
one dower can be due. 

Case of a father cohahiUng with the slaxm 
of fm son. —If’ a fatlier enjoy the female 


with her, pimiahment drops, on account of 
erroneous possession ; and hia marriage with 
her being* admitted as legal, the conservation 
of his seed is eifooted by means of marriage, 
[not by means of Jsteelad], so that liis pro- 


slayo 01 his son, and she produce a child, 1 perty in her is no way established [by the 
and ho l^tne father] claim it, the slave be- oircumstance of her hearing a child to him], 
comes Ins Am-W and, aud he is answerable | and consequently she does not become his 


to his son for her value; but be is not go for 
her dower, because a father being at liberty 
to possess himself of the property of his son, 
whenever that may he requisite to his own 


Am-Walid.—And here the hither is not 
answerable for the value either of her or of 
her child, as he does not become proprietor 
of either; but be owes her dower, he having 


preservation, it follows that he may possess j taken that upon him by his marriage; and 
himself 01 Ins son s slave,^ where bo requires the child is free, because liis ownet would 
her for (die preservation of his progeny, since i otherwiae be bis brother; and he is virtually 
he thereby i.)rovides for his owui continuance, i emancipated of course, 
hebemg virtually oontinupd in his offspring; I The fnarriage of a free woman toitk a 
but the preservation ot liis progeny being a [ slave is annulled hy her vrocurino Ids emah- 

cipation.—iF a Iree woman, being’the wife 
of a. slave, should say to the proprietor of 
such slave, “ Emancipate him on my behalf 
for a thousand Jhrms/' and he accordingly 
emancipates him, the marriage is annulled. 
—Ziihr maintains that it is not annulled.— 
Our doctors argue, on this occasion, that the 
slave obtains his freedom from the woman, 
whence it is that the right of Wilia rests 
with her, and also, that if she were under 

, . . r 1 -.. obligation to perform an expiatory a( 3 t, and 

nim (insomuch that be imgnt legally inarry intend her bnsbaiid’s release to stand as 
4-.,. 4.U .L .Li . 1 . such, her expiation is thereby fulfflled.— 

I With ii^iffcr the emancipation is held to pro- 
: ceed from the owner, because the woman has 


matter of less immediate importance than 
that of his life, he must pay a price in ex¬ 
change for the slave, whereas he might tali e 
liis son 9 vietuahs without paying any price. 
—And .here the father's property in the slave 
is established antecedently to his claim of 
the child, possession being a condition essen¬ 
tial to such claim, whicii does not hold good 
unless he be either fully possessed of her in 


all respects, or at least have a right of ])os- 
Bcssion in her; and neither of these exist in 


her;it is therefore requisite that his pro- 
piyty m her be considered as existing a 
prion; and tins being admitted, the father _ _ 

appears to have had carnal connexion with j required him to emancipate the slave *’on 
his own^slave, and. consequently is^ not sub-, her behalf,’* w^hioh is absurd, since inanu- 


jeot to the payment of un Akir.—Ziffer and 
rfhafei maintain that the slave's dower is a 
debt upon the father;. beca.use they hold that 
his property in her is a conse^quence of hia 
Isteelad, or claim of the child.---that is, that 
his right of possession is thereby established, 
the same as in a partnership slave ; now the 
effect oi a thing is not found until after that 
thing’ has taken place; and such being the 
ease, as the carnal connexion appears to have 
been hod, in the first instance, with the 
property of another, a dowser is duo. 

Case of a sou contracting his female slaue 


ndssion cannot take effect upon a slave who 
is not the property of Ihe emancipator; con¬ 
sequently,^ her requisition being improper, 
emancipation ia to be regarded as proceeding 
solely from the owner.—Our doctors, on the 
other hand, say that there is one mode in 
which the requisition of the woman may 
he rendered proper, viz. by considering her 
property in the slave to have existence pre¬ 
vious to einancipatioD, as an essential (for 
her right of possession Ls a condition of the 
validity of emancipation on her behalf), and 
such being tlm case, her requisition ** 


mmurnageto A/sa man-murry , cipate him, &c/*- bears the cmistruetion of 


his female shivo to his father, and she pro- 
<luce a child, she docs not become Anir'Walid 
to tho iatPer, neither is her price a debt 
against him, because ho is answerable for 
lier dower; and the child born of her is free, 
such a marriage being approved by our dqc- 
t..ra.—Ihis ia contrary ,to the doctrine, qf 


bhafei, according to 
this kind is illegal, 
doctors is. 


her desiring the owner hrst to transfer to 
her his property in the slave for snclh ^ 
consideration, and then to emancipate him 
‘*frora her;’* and the reply of the owner, 
I have emancipated him," is as if he were 
to sav that ho had transferred him, and then 

,.. , set him free from her ; *’ and upon the 

whom a marriage of^ woman’s prop.erty in him being established, 
'the argument nf our jtt necessarily follows^ that tho marriage is 


that the slave is nut at -all the | annulled, the marriage, of a free 


property oi the fatlw, because, tho son 
being her proprietor in every respect, it is 
impossible that the father should be so iii 
any view; tho son, moreover, is ''endowed 
with privileges [in rega'rd to horj which do 
not appermm to his father, such as selling 
or pestowing her in^ marriage, or emanti- 
patlng her, which evinces that the fatW^r is 
not in fny respect her proprietor, although. 


with her slave, being illegal, since possession 
by right of property is irreconcilable with 
poassession by matrimony.—Bat if the woman 
were to say to the owner of her husband, 
.^‘emancipate him from me,’* without men¬ 
tioning any conyideralioii, in this ease the 
marriage ts not annulled, and the Wilia 
rests with the master. This is according to 
Haneefaand Mohammed.—AbooYoosaf says 
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mid tlie preceding are the land of course, “where it becomes a subjec 
' same. aM that the marriage is here likewise ' litigation, or the parties become Mussulmans, 



separation must ensue, the illegality of their 
marriage still remaining.—'1 lie arguments 
of the two disciples are that the illegality of 
Ihdiaiidry is umvcrsally admitted amongst 
Mussulmans, and that Infidel subjects ha 
engaged to follow the temporal law in all 
such points as are tmiversully admitted; hut 


annulled, because in this instanoe also the 
transfer must be supposed to have previously 
taken place (though without any return), in 
order that the act mav be lawful. 

OjUECTION'. —Transfer of prox>erly, without 
a return, amounts to gift, and that is not 

valid without seisin; now here seisin, does, - . /. 

not appear; consequently how can tho trails-I with respect to the illegality of marriage 

be Viilid ? I without witnesses there subsists a, difference 


fer be «» im 

llKPLY.— Seisin is not in this case regarded, of opinion among tho Mussulmans; and Iri- 
any more than in Zihar; thus, if tho expia- fideia have engaged only to follow such tern- 
tion of Zihar were incumbent upon any per- 1 poral laws ot Islam as are universally ad- 
son, and he were to desire another to give l mitted, and not such as are disputed; hence, 
the victuals,as from him, and the other do iu the case of Poliandry a separation becomes 
accordingly, the gift is understood indepen- ' necessary, but nob m the case of marriage 
dent of seisin; and so here likewise.—The | without witnesses. Haneela argues that the 
argument of Haneefa and Mohammed is that i marriage is not rendered illegal by the in- 
seisin being declared, iu the ordinances of tho'junctions of the law, because those injuno- 
prophet, to be a condition of gift, cannot be | tious are not addressed to Inridels ; neither 
dispensed with; xieither can it ho established • does any reason exist wiy tho Edit^ should 


merely by supposing or assuming it, as an 
essential, because seisin is a sensible act,-' 
contrary to sale, which is a legal transaction; 
and iu the case of expiation, as cited by A boo 
S^oosiif, the poor stand as the deputies of the 
expiator, in the seisin of the victuals, but 
tlie slave (in the case here treated of) enunot 
stand as the wife’s deputy, because nothing 
is received by liiTo, so as to constitute him 
her deputy iu seisin. 


CHAPTER y. 


be obligatory on account of the right of 
husband who has no faith in the necessity of 
it: contrary to a case whore the Infidel wo¬ 
man is tlie wife of a Mussulman, because he 
has faith in the necessity of Edit; and there¬ 
fore the illegality of her marriage [with tho 
Infidel] shouid in this ease be established, on 
account of his [the Musaul:man‘«J right; and 
the marriage being valid ab mitio, on account 
of no illegality appearing^ therein, continues 
to exist as such, since testimony is not a con¬ 
dition with respect to the period of its exist¬ 
ence ; and tho circumstances of appeal to tho 
law, or of conversion to the faith, take place 
during the existoace of the marriage: neither 
does the circumstance of the Edit forbid the 


OP THK HARIU VGE OP INFIDEI-S. 

The marrimje of an Infidel conple is not 
dissolved hy fjwirjomili/embracing the faith. 
—If an Intidel man and woman marry with¬ 
out witnesses, or whilst the woman is in her 
Edit from a former Intidel husband, and this 
be no objection by the rules of their own sect, 
and they afterwards embrace the faith to¬ 
p-ether, their loarriage remains valid.—This 
is according to Elaneefa.—Zitfor maintains 
the marriage to be invalid in either ease— 
(that is to say, whether it be entered into 
without witnesses, or during the woman's 
Edit), but that Infidels are not liable to he 
called to an account until they embrace 
Islam, or until they appeal to the Jaw,—that 
is to say, carry the matter before the judge, 
—The two disciples coincide with Haneefa in 
the first case [the defect of witnesses], hut 
agree with Zifler in the last [the Edit]. The 
argument of Ziffer is that the word of the 
sacred writings extends to all men alike, and 
consequently to Infidels; but the parties, as 
be.ing Zimmees, are not liable to molestation; 
but this exemption from molestation is an 
ellnct of indulgonoe, and docs not proceed 
from any idea of the marriage being legal; 


continuance of tho maiTiage; as when a man 
(for instance) has carnal connexion, errone¬ 
ously, with tho wife of another, in which 
case an Edit is incumbent upon the woman, 
but the marriage continues to hold good. 

Unless it be a marriage within the pro^ 
hibited degrees. — If a Majoosee wed hi» 
mother or his daughter, and they afterwards 
become LVIuasulraans, they are to be separated. 
This holds with the two disciples, because a 
marriage within the prohibited degrees is 
universally admitted to be nail, on which 
account tho rule extends to Infidels as well 
as Mussulmans (as before mentioned, from 
them, in the ease of Edit), and the parties, 
upon their conversion, being necessarily 
liable to molestation on account of snob mar¬ 
riage, it follows that a separation must take 
place upon that event; and it holds also wnth 
Haneofa, because, although such marriage 
. be deemed lawful in the Ra\va.y6)t Saheeb, 

; yet the eireumstanco of the wife being within 
the prohibited degrees forbids the continu¬ 
ance of it after conversion, on which account 
separation is to take place: contrary to the 
circumstance of Edit, wliioh (aecording to 
Haneefa) does not forbid the continuance of 
the marriage. 

Jhit if one of them only he conrertedy a 
separatmi takes place, —If only one of the 
parties be converted to the faith, a separa- 


* Book of Divorce, Chap. IX. 
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but if one only appeal, Haneefa 
h^^s^that separation does not take place: 
" ciJmrary to the opinion of the two doctors, 
according' to whom separation takes place in 
this case also.—The reason, with Haneefa, 
for makint^ this diatinction between these 
two cases is, that the rig-ht of one party ia 
not invalidated by the appeal of the other, 
as tho faitti of the one is not altered by the 
appeal of the other: but where one ot the 
parties become.^ a Mussulman, although the 
faith of the other be not altered by that 
event, yet the faith of an Infidel is not siifR- 
cieiit to controvert or oppose the Islam of a 
Mussulman, as Islam is the subjector and 
cannot bo subjected.'—Rut whore^ both the 
parties enter into a litigation, it is univer¬ 
sally agreed that separation takes place, be¬ 
cause this mutual litigation amounts to both 
authorizing any third person to effect a sepa¬ 
ration between them, which if tlvey were to 
do, the separation so effected would be legal. 

Apostates are wcapacitated from marry^ 
It is not lawful that an apostate marry 
any woman, whether she be a believer, an 
Infidel, or an apostate, because an apostate 
is liable to bo put to deaths moreover, his 
throe days of.grace aro granted in order that 
he may reflect upon the errors wli ich occasion : 
his apostaey; and as marriage would inter- 1 
fere with such refieetion, the law does not i 
permit it to him. ^ | 

In like manner, it- is not lawful that a ' 
female apostate marry any uuiri, whether 
Mussulman or Infidel, because she is impri- j 
soiled for the purpose of reffeotion (as above), | 
and her attention to her husband would in- t 
terfere therewith; moreover, this eircum - 1 
stance of her imprisonment necessarily pre- | 
vents the jiiatrimomal iiitercoTirse;“now ! 
marriage is lawful, not in respect to itself, I 
but to its ends, and consequently, where 
these are defeated, it cannot be deemed in j 
any respect legal. 

If either the father or another he Mussid- I 
mtmyiheir children areMussiihnun^, — WTf en- I 
EVER cither the husband or the wife is a 
Mussulman, their children are to he educated - 
in the Mussulman faith. And if either one j 
or other [of an Infidel couple] become a Mus¬ 
sulman, and they have infant children, those | 
arc to be considered as Mussulmans, in virtue | 
of the Islam of one of their parents, because . 
this is tenderness to the children. 

Or where one is of a superior order of' 
Infidelsy and the other of an inferior^ their ! 
ekitdren are if the superior order, — If one I 
of a married couple by a Iptaboe, and the | 
other a Majoosce, their children are to be 
regarded as Xitabces, because, in this also 
there is a degree of tenderness with respect 
to the children, as a Majoosee is worse than 
a Kitabee. Tliis is contrary to the doctrine 
of Shafei, who holds the iniidelity of a 
Majooaee, and thTit of a Kitabee, to bo equal : 
but with our doctors a Kitubeo is held 
superior to a Mnjooaec, | 

Upon the conversion of one of the parties ^ ' 
the magistrate is to require the other to em - ; 


I brace the faitJi^ and must separate 
I case of recusancy the wife becomes 
a convert to tho faith, and her husband is an 
Tnlidcl, the magistrate is to call upon the 
I husband to embrace the faith also ; if he 
; accede, the woman coritinuea Ms wife; but 
if he refuse, tho magistrate must aeparato 
them; and this separation, with Haneefa 
and Mohammed, is a divorce. — In like 
manner, if tho husband become a Mussul¬ 
man, and hi < wife be a Majoosee, the magis- 
I trate is to call upon her to embrace the faith 
I also; if sho accede, she remains his wife; 
but if she rei'uao, the magistrate ^ must 
' separate them ; but this separation is not 
divorce.—Aboo Yooaaf has said that the 
, separation is not divorce in either case.— 
Wbfit is here advanced of the magistrate 
' calling upon the party to embrace the faith, 
is an opinion of our (loetors.—Shafei main¬ 
tains that the magistrate is not to make any 
such requisition, beeauao this ia molestation, 

I and we have engaged nut to molest Zimmecs, 
as they have entered into a contract of sub¬ 
jection to us. 

Ob.tecxion.—I t would honoe appear that 
the matrimonial right of possession shoidd 
not terininate in this case; whereas Shafei 
also holds that it is terminated. 

Reply.— -The matrimonial intercourse ia 
not admi.ssible between a Musatilman and an 
Infidel; for which reason it is that tho ma¬ 
trimonial right of possession is terminated 
on tho instant of conversion, where either 
party embraces the faith, before consumma¬ 
tion, because in this case the right has not 
been confirmed ; but, on the other hand, if 
oonversion take place after consummation, 
the termination is delayed until the end of 
three^ menstruations, because the right has 
on this occasion been confirmed; as holds hi 
divorce.--'The argument of onr doctors is, 
that, upon either party embracing the faith, 
the ends of marriage are defeated, on account 
of difference of religion; hence it is absolutely 
necessary that recourse be add to some means 
by which a separation may be effected;— 
now Islam, as an act of idety, is incapable 
of being rendered a cause of separation; the 
Infidel party ia therefore to bo called upon 
to embrace the faith, in order that tho ends 
of marriage may be answered by conversion, 
or that a, cause of separation may be estab- 
lisluid in case of refusal. The reason upon 
which Ahoo Yoosaf founds his opinion is that 
tlio occasion of separation, to wit, refusing 
the faith, may proceed from either the man 
or the woman; a separation, therefore, on 
account of such refusal, is not divorce, any 
more than on account of a right of property; 
--that is to say, if, of husband and wife, 
either become the owner of tho other, a 
separation ensues ; but this separation is not 
divorce; and so also in the present case.—In 
reply to this. Haneefa and IVIohammed ar^ue 
that the husband, when he refuses the faith, 
wdlfully withholds the customary benevo¬ 
lence from his wife, where he has it etiU in 
his power to continue it to her, by becoming 
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; a,nd such beinf? tho case, the 
'^arisfeate acts inerely as Ms substitute, in 
effecting the separation; in the same manner 
as where a husband is impotent, or deprived 
of his penis; but a woman is not empo wered to 
divorce, for which reason tho magistrate can¬ 
not be regarded as her substitute in effectmg 
the separation when she lias refused tho faith. 

Ix is to be observed, that where the separa¬ 
tion takes place on account of the woman’s 
refusal of mo faith, she is still entitled to 
her dower, provided her husband has con¬ 
summated the marriage, as in this case her, 
right has been confirmed by the carnal act; 
but if the marriage should not have been 
consummated she cannot receive any dower, 
becauso the separation has proceeded from 
her, and her right to the dower is not con- 
lirraed; thus the ease here is the same as 
where a woman apostatizes, or admits the 
son of her husband to carnal connexion. 

A.nd if the conversion of either happen in 
a foreigh countryy separation takes place upon 
ike lapse of the woinan"s term of j^rohation. 
— If the wife embrace the faith in a foreign 
country, and her husband be an Infidel,—or, 
if a foreigner there become a Mussuiman, and 
his wife bo a Majooseea,—the separation 
between them docs not take place until the 
lapse of three terms of the wife's conrseB, 
when she becomes completely repudiated.— 
The reason of this is, that Islam cannot he 
made an occasion of separation (as has been 
before observed); an.d the reqxuring tho 
other party to embrace the faith is imprac¬ 
ticable, as the authority of the magistrate 
does not extend to a foreign land, nor is it 
acknowledged there; yet separation^ is in¬ 
dispensable for the removal of evil; the 
condition, therefore, of separation (to wit, 
the lapse of three terms of the woman's 
courses), must stand in the place of separa¬ 
tion effected by the magistrate ; and in this 
rule no distinction is made between a woman 
enjoyed, and one unonjoyed.— Shafei makes 
a distinction, on this occasion, between a 
woman enjoyed and one unenjoyed, in the 
same manner as he distinguishes between 
them when they reside in a Mussulman terri¬ 
tory, and one of them embraces tho failli; 
as has been before explained. 

If the wife he an aliony she is not to ohserve 
an Edit, from separation^ in consequence of 
her 1 iusba 7 uVs conversion. —'VYtiek a separa¬ 
tion takes place between husband and wife, 
in conaeauence of the conversion of the former, 
and the latter is an alien, she is not subject 
to any observance of Edit, according to all 
the doctors.—Haneefa holds the rule to be 
the same, where the woman becomes a convert 
nnd her husband is an alien that is, that 
the woman, in this case also, is not subject 
to any observance of Edit, but the two dis¬ 
ciples maintain that she roust here observe 
an Edit the same ns would bo incumbent 
\ipon lier if she were to come into the Mus¬ 
sulman territory; as shall bo hereafter 
demonstrated. 


a 


The conversion of the hushand 
Kitaheea does not occasion separation .— If 
the husband of a Kitabeea become a Mussul¬ 
man, their marriage still endures, becanso 
the marriage of a Mussulman with a Kitabeea 
being legal ab initio, its continuance is so k 
fortiori. 

Case of a eoywert removing from a foreign 
land into a Mnssiilnian territory, —^Ip either 
husband or wife become a convert to the faith 
in a foreign country, and afterwards remove 
thenco into the Mussulman territory, a 
separation takes place between them:—this 
is contradicted by Shafei:—but if either 
party bo brought, as a captive, out of the 
foreign country, separation takes place 
between them, according to ah the doctors : 
if, however, both the parties be brought 
captives together, we hold that there is no 
separation; whereas Shafei says that, separa¬ 
tion takes place.—Hence it may be collected 
that the circumstance of the parties residing 
ajiarfc in different countries is held to be a 
cause of separation by our doctors,^ but not 
that of their capture ;'and that Shafei main¬ 
tains the reverse of this opinion.—The argu¬ 
ment of the latter is that separation of 
country is a cause of termination of autho¬ 
rity, but has no effect in occasioning an 
absolute separation in this case, any more 
than where an alien resides under proteotion 
in a Mussulman territory, whilst his wife 
remains in her own country; or where a 
Mussulman goes under protection into a 
foreign land, leaving Ilia wife in the Mussul¬ 
man territory; in neither of which cases 
would separation take place, and so in this 
instance likewise capture, on the other 
hand, leads to this, that the captive is the 
sole and exclusive property of the captor, 
■which cannot be established without a ter¬ 
mination of the former's marriage, as it is 
on the same principle that a captive stands 
virtually released from all his debts.—Onr 
doctors, in support of their opinion, ai'guo 
that by separation of country all matrimonial 
intercourse between the parties, whether 
actual or consequential, is entirely broken 
off, and thus this separation resembles ille¬ 
gality by affinity ; capture, on tho other 
hand, occasions property in the person, which 
does not forbid marriage at hrst, for^if a 
man contract his slave in marriage,^ it is 
lawful; and so, also, it docs not forbid the 
continuanco of the marriage ; as in the case 
of purchase,where if a person should purchase 
a female slave, the wife of another, the mar¬ 
riage does not, on that account, become null. 
—And in reply to what Shafei has advanced 
with respect to capture,—-it is admitted that 
tins makes the captive the exclusive property 
of the captor, in respect, to substance, but 
the object of marriage (to wit, the use of 
the woman's person), is not substance, and 
therefore capture does not annul the mar¬ 
riage : moreover, between a protected for¬ 
eigner and his wife separation of abode does 
not virtually take place, as his ultimate in¬ 
tention is to return home, whence he may he 
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virtually, as in a foreign eountry, 

. during his residence in the Mussulinan ter- 
rilory. . . ^ . 

^ woman^ rdiving ffom u foreign to a 
MtiHSulman country^ is at liberty to knarry. 
—Ip a woman come out of a foreign country 
into the Mussulman territory, and there he- 
coine either a Zimmee, or a convert to the 
faith, it is la^yi'ul for her to marry and 
Haneefa holds that she is not under any 
ohliyation to observe an Edit The two 
disciples say that she must observe an Edit, 
because separation takes -place upon her en¬ 
tering tho Mussulman territory, and she then 
becomes subject to tho Mussulman laws, 
The argument of Haneefa is that the Edit 
is a consequence of an antecedent marriage, 
enjoined on account of tho importance of the 
matrimonial tie; but this tie is of no impor¬ 
tance whatever with lospeot to foreigners, for 
which reason it is that Edit is not enjoined 
upon a woman who is a captive. 

Jhit if pregnanif she must wait until her 
delivery. —Ip tho woman in question be preg¬ 
nant, she must not marry until she be deli¬ 
vered. This is the doctrine of the Zahir 
Zawayet. It is recorded from Haneefa that 
her marriage is approved; but her husband 
must not have carnal connexion with her 
until after her delivery, as is the rule with 
women pregnant by fornication. The ground 
of the Ibnner opinion is that the parentage 
of the foetus is ascertained [as from some 
alien], and therefore the former matrimonial 
lie is regarded, with respect to the establish¬ 
ment of parentage, and must consequently 
he so, with respect to forbidding her marriage 
likewise, on a principle of caution. 

In a case of aposta&ij^ sepciy^ation takes place 
without divorce. —Ip either husband or wife 
apostatize from^ the faith* a separation takes 
place without divorce, according to Haneefa 
and Aboo Yoosaf. Mohammed alleges that 
if the apostacy be on the part of the hus¬ 
band, the separation is a divorce, because he 
ooneeives an analogy between this epe and 
that of the husband refusing tho faith; for 
as, in the latter instance, he by his refusal 
appears wilfully to withhold the customary 
benevolence from his wife, where he has it 
still in his power to continao it to her, so 
likewise in the former, by liis apostacy. 
Aboo Yoosaf holds here to liis opinion as 
before recited^ in the case of refusal. Haneefa 
makes a distinction between refusal of the 
faith and apostacy from, it; and his reason 
for this distinction is that apostacy annuls 
marriage, because the blood of an apostate 
no longer remains under the protection of 
the law, and his life is Mobah [free to any 
one to take]; now divorce is used for the 
purpose of dissolving a marriage which ac¬ 
tually exists; and hence apostacy cannot 
possibly be considered as divorce; contrary 
to the case of refusal of the faith, because it 



* Although she be already married in the 
foreign country. 


is on account of the ends of matrimonjk^ 
thereby defeated that separation is enjoined, 
in that instance, as has been already said; 
and for this reason it is that the separation 
is there suspended upon a decree of the 
magistrate, svhereiia in apostacy it takes 
place without any such decree. It is to be 
observed, however, that if the apostacy bo 
on the part of the husband, his wife is en¬ 
titled to her whole dower where he has 
had carnal connexion with her, or to half 
her dower in defect of this; and where the 
apostacy is on the part of the wife, she le 
in like manner entitled to her whole dower, 
if her husband has had carnal connexion 
with her; but if not, she has no claim what¬ 
ever either to dower or alimony, because the^ 
separation is in this case a consequence oi 
of her own act. 

But if a man and wife apostatize together, 
their marriage stilt continues. —li' the hus¬ 
band and wife should both apostatize toge¬ 
ther, and afterwards retuin to the faith at 
the same time, their marriage is, by a favour¬ 
able construction of the law, permitted to 
endure. Zifier says that it is annulled* be¬ 
cause the apostacy of any one of thorn for¬ 
bids the duration oi it, and where that 
appears in both, it is found in one of them : 
but our doctors, in support of their opinion, 
cite an instance recorded to have happened 
in the time of the blessed companions [of 
the prophet], when the tribe of Jlinney 
Haneefa, after having apostatized, returned 
to the faith, and the companions did not 
direct them to renew their marriage; and 
their apostacies were all considered as having 
taken place at the same time, because of tho 
uncertainty of the dates. But if, after their 
joint apostacy, either the husband or wife 
were singly to return to tho faith, their mar¬ 
riage is dissolved, hr?cause here one of them 
persists in apostacy, and that forbids tho 
continuance oi marriage, the sam.» as it does 
the matrimonial engagement at first. 


CJiAPlEI? YI. 

OF K18SM, OH rABTITION.* 

A man must eohahit equally with all his 
wives. a man have two or more wives, 
being all free women, it is incumbent upon 
him to make an equal partition of his coha¬ 
bitation among them, whether he may have 
maiTusd them as virgins or as Siyeebas, or 
whether some of them be of the former 
description, and others of the latter; be¬ 
cause the propliet has said, “ The man who 
hath two wives, and who, in partition, in¬ 
clines particularly to one of them, shall in 

^ * By Kissni is understood that equal par¬ 
tition of cohabitation which a husband is 
required, by law, to make among his wives, 
where he has a plurality of them. 
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['It iiidffment incline to one aide” ■ liberty not to carry any of them 


say, snail be paralytic); and it is 
" recorded by Aysha that he made such equal 
partition oi' cohabitation among his wives,— 
saying, “ 0 Ooi), I thus make an equal par¬ 
tition as to what is in my power; do not 
therefore bring me to account for that which 
ia not in in.y power'' (by which he means the 
affections, these not being optional). 

Th 12 wife of a prior marriage, and a new 
wife^ are alike in this point, because the 
tradition above cited is general in. its appli¬ 
cation, »nd also, because partition ia one of 
the rights of marriage, and in these bbth 
descripticits of wives are equal. 



him, and consequently it is lawful tor him‘to 
: ta]ce any one of them., ^ ^ 

I Thk time of a journey is not to be counted 
' against a huBband that is to say, he is 
I under no obligation, on his return, to make 
up for the partition lost within that time, by 
' a prciportionable cohabitatrqn with tlie wile 
or wivfes whom he may ha.ve lelt at- home, 
they having no elaini whatever to his coha¬ 
bitation with them during such period. 

If one‘ wife bestow her turn Tot cohabila- 
d:i<sn] upon another, it is lawful; because 
Soolah the daughter of Zooma gave up her 
turn to Aysha : but if a wminaii give up her 
she is not 


J^id the mode of partitiori is left to | turn, she is not at liberty to resumo it, 
self---AT. is left to the husband to determine ‘ because she drops a ri^ht which is not as yet 
the measure of partition; that is to say. if i established in her, and aosolute derelietiou 
he choose, he may fix it at one day of cohahi- ! cannot take place unless it be oi a right 
tation with each of his wives, successively, ; already established,—wherefore her resump- 


_a; and it is also to he remarked that 

by the equality of partition incumbent upon 
the husband is to be understood simply resi¬ 
dence, but not coition, as the latter must 
depend upon the erection of the virile mem¬ 
ber, which is not a matter of option, and 
therefore, like the affections, not always in 
the htisband^s power. 

Partition, where the wives are of different 
■ rank or degree, must he adjxisted accordingly. 
—Ir a man ho married to two wives, one of 
them a free‘woman, and the other a slave, he 
must divide his time into three portions, 
pohabiting two portions with the former and 
one with the latter, because the same is 
recorded of Alee: and also, because, as it is 
lawful to marry a free woman upon a slave, 
but not a slave upon a free woman,* it hence 
appears that the rights of the former in 
morriage are short of those of the latter.— 
And a Mokatiba, Modahbira, or Am-Walid, 
are, wifch respect to their right of partition, 
the same as slaves. 

Partitum is not incumbent whilst the 
husband is on a journey .— Womejt have no 
right to partition whilst their huaband is 
upon a journey, and hence, during that 
period, it is at his option to carry along with 
niiu whomsoever he pleases; hut it is prefer¬ 
able that ho cause them to draw lots, and 
take with him on the journey her upon whom 
the lot may happen to fall,—Shafei says 
that the determination of this point by lots 
is incumbent upon tho husband, because it is 
recorded of the prophet, that whenever he 
intended a journey he caused his wives thus 
to draAv lots.—Our doctors, however, allege 
that the prophet's reason for this was only 
that ho might satisfy the minds of his wives ; 
wherefore drawing "lots is laudable merely, 
because a man's wives have no claim what¬ 
soever to partition during the period of their 
husband being on a journey, since ho ia at 


! tion here is as if she were to withhold Iroiu 
bestowing her turn upon tho other, \ 


liy marrying one woman upon another is 


BOOTC TIT. 

OF mz&^ OE FOSTEBA.GK. 

DeJl}iitton of the terjn.-^^izA, in its legal 
sense, means a child sucking milk from the 
breast of a woman for a certain time, which 
is termed the period of fosterage.* 

JDegree of fosterage which occasions prohi-- 
hition .—PiiOHiiUTlON is attached to fosterage 
in whatever degree, if it be found within the 
usual period of infanta subsisting at the 
breast.—Shafei says that prohibition is not 
established uiilesB the child have sucked the 
breast at least five different times, insomuch 
that if an infant were to suck for any parti¬ 
cular space of time, whether a day or au 
hour, uninterruptedly, this would not occa¬ 
sion prohibition, because the prophet has 
said, “ Sucking, or giving suck, for once or 
twice, does not render prohibited."—Our 
doctors support their opinion upon tho 
authority of the sacred text, GoJ> saying, in 
the Koran, Toxrii motuehs WHO h^ve 
SXTCKLEI) TOTJ A.ttE lUlOiriniTEl) UNTO YOU 
and .also upon a precept of th o prophet,^ ths t 
“ whatever is prohibited by consanguinity, 
is also prohibited by fosterage," — where no 
distinction whatever is made^ between a 
smaller and a greater degree of it. 


* Fosterage, with respect to the prohibi¬ 
tions occasioned by it, is of two kinds; 
Finsr, where a woman, takes a strange child 
to nurse, by which all future matrimonial 
connexion between that child and the woman, 
or her i-clations within the prohibited degrees, 
rendered illegal; Seuoxdly, where 


to be understood a man marrying a woman i woman nurses two children , male and female, 
when he is already possessed of a wife ; the upon the same milk, which prohibits any 
expression is merely idiomatical. - - • -•-! * 


future matrimonial connexion betw'em them. 
I * • 












—A greater degree of fosterage 
ip WiHjntinl to tho establishment of prohibi¬ 
tion. because the latter is here founded 
solely in an apprehension of a participation 
of blood,'' on account of _ the ^iwih .and 


FOSTEKAaE. 

say, if a man (for example) where to 



declaration that ho owed such a person “ one 
thousand Dirms, and five bushels of wheat,^ 
payable within two months/' this period of 
two months aj)plies to each debt equally, 


increasing built of the body, which cannot j and so in this case likewise. 

J in APitwi/'Inrw ' 1-JO rjKiofi+o/l fliof nrl miffin c 


taka place without fosterage, in a oousidor- 
able degree; moreover, it occurs in tlie 
traditions that fosterage is the source of a 

child’s growth. . ^ ^ 

llEPPY.—Although prohibition be founded 
in an apprehension of a participation ot 
blood, on account of growth, yet that is a 
point which is incapable of being absolutely 
ascertained, [and hence prohibition by foster¬ 
age is attached, not to thq degree, but to the 
mere act of fosterage, which is the ocoasioii 
of such increase of growth : and with respect 
to the saying of the prophet, as mentioned 
by Shafei, our doctors reply that if the date 
of descentt of the text [of the EoranJ before 
quoted was posterior to that ot this saying, 
its authority is thereby superseded, and if it 
was prior thereto, yet the saying is rejected, 
because it contradicts the text, 

of the period of ^ fosternge,'— 
Tiije period of fosterage is thirty months, 
accorciinff to Ilaneefa. The two disciples 
hold it to be two years, and of the same 
opinion is Shafei. Ziffer maintains that it 
is three years, because something^ in addition 
to two years is absolutely requisite (accord¬ 
ing to what shall be hereafter shown), and 
such addition is fixed at one year, because 
that space admits of the child s state under¬ 
going a complete alteration. The argument 
of the two disciples is the word of Goi), to 
wit, ‘‘ ars [the child's] timk in the womu f, 
AND [until] JIIS WEANING IS TllIETY 
ivioNTHS: ” now the smallest space of preg¬ 
nancy is six months, and hence two years 
remain for fosterage ; moreover, the prophet 
has said that “after two years there is no 
fosterage/' The arguments of Haueefa are 
twofold; PiasT, the text already quoted,^ 
where it appears that GoP makes mention of 
two things, one the Bamal [ox time of ges¬ 
tation], and the other the lisal [or wean¬ 
ing], for both of which he indiscriminately 
mentions one period, namely, thirty month s, 
wherefore it applies to each in toto; the 
same as in a case of two debts; that is to 


It majfindeed 


be objected that, admitting this, it would 
follow that tho time oi! being in the womb is 
also thirty months, whereas it is otherwise,— 
pregnancy being by law restricted/to two 
years; but to this we reply, that there is a cause 
of restriction short of that period operating 
upon Hainal (it being recorded in the tra¬ 
ditions that a child does not remain in the 
womb of the mother above two years), where¬ 
as there is none upon Fisal, which of course 
stands as it appears to he : moreover, as a 
sucking cliild is nourislied at the breast for 
two years, so is it also after the expiration of 
that term : for tho weaning is not precisely 
determined to any particjular period, but is 
efiboted by degrees, as the child insensibly 
forgets the breast and inclines to other food; 
it IS therefore necessary that some space for 
fosterage be allowed in addition to the two 
years, and this additional space is fixed at 
six months, being tho shortest term of preg¬ 
nancy, as the lapse of that period affords a 
reason for altering tho manner of the child's 
subsistence, because the subsistence of a 
foetus is irreconcilable with that of a suck¬ 
ling ; * and with respect to the traditionary 
saying of the prophet, an cited by the two 
disciples, it has reference solely to tho period 
of the claim of fosterage ; that^ is to say, it 
only goes to show that no obligation arises 
from fosterage; so as to render payment or 
hire of the same obligatory upon the [child's] 
father, beyond the space of two years; and 
tho text of the Korun, which saye,“MOTnEES 

SHOTTLD SUCKLE -111 Kill CirTI/DllEN FOK TWO 

YEA.US,” has also reference to the period of 
the claim of fosterage. 

Sucking beyond the term of fosterage is 
not an occasion of prohibition, —If a child, 
continue to suck after the proper period of 
fosterage is elapsed, prohibition isnotho-reby 
established; t because the prophet has de¬ 
clared that there is no fosterage after tho 
expiration of the proper period ; and jdso, 
because prohibition is;: not established by any 
fosterage, except such as is a cause of growth 
and increase, which are obtained only by 


* Arab. Jazeeyat, a term, which has no 
sense in our dictionaries in any manner 
applicable to fclie present case. It appears, 
from tho context, to signify a participation 
of bodily substance, causing two persons to 
partake of one eommon nature. 

t The Koran was declared by Mohanamed 
to have been delivered down to him in 
different portions at various times, and those 
lie terrified the Noozools, or descents. 

1 Arab. Ilamal. By this la generally 
understood pregnancy ; but as the text here 
nnoted luis reference to the eliild, and not to 
tho mother, the translator is imdorthe neces¬ 
sity of rendering it in a phrase applicable to 
the former. 


* That is to say, it is to be supposed that 
within the last six months tho woman may 
have conceived, and may, at the end thereof, 
produce a child ; and a woman cannot, with¬ 
out injuring the fahus, give suck to another, 
either during or after her pregnancy. 

t That is to sav, if, alter tlic expiration of 
the proper period of fosterage, another c^hild 
be brought to tlie breast, and the former 
nursling still continue to suck, these two 
are not hereby prohibited to each other m 
marriage, although they would hiivo been 
so if they sucked together dunog the toster- 
age of the brat child. 
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its proper period, since ( niai;fy the last womaa,^ who is the 
■ persons ■wovild not iind any eftec- ' 

tiLil noiiriehmciit from sucking. 

forsaking the breast before the 
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expiration of the period of fosterage not 
regarded; that is to say, if a child 'Withhold 
from taking ihs milk before the period ot 
fosterage has elapsed, and there be still iniik 
in the mother's breast, and any other imant 
suck the milk before the expiration of that 
period, in this case prohibition by fosterage 
18 established between those children.—I his 
is the Zahir Hawayet.—Hasan has recordod 
it as an opinion of Haneefa, that this is the 
ease only where the first child has not as yet 
become attached to another species of food, 
so as to be capable of subsisting altogether 
without milk : but if the child have adopted 
entirely another species of food, this circum¬ 
stance is to he considered as a ■weaning, and 
prohibition by fosterage cannot in this case 
be established, because where the ohiltl is 
arrived at such a state as that other food 
sufficea, the manner of its subsistence is 
altered, and that growth and increase which 
tho child derived from sucking is at an end, 
wherefore the prox^erty of participation oi 
blood, which is the occasion ol prohibition, 
is not afterwards found. 

Is the suckling of a child, after the expi¬ 
ration of the period of fosterage, allowable 
or not f—Upon this point there aro various 
opinions : some have said^ that it is not so, 
because the act of suckling at all is per- 
mitod solely out of necessity, tho milk being 
a constituent part of the woman’s frame, the 
use of any portion of which, except as a 
matter of necessity, is proliihitod; and this 
necessity ceases upon the expii’ation of the 
peiaod of fostertige. 

JLxce.piions froni th& penoral rule piro- 
hihition by WiiAtEVEE is pro¬ 

hibited by coNSANOUtNiTr is so lilcewise by 
FOST'KUAUl!;'' (according to the saying of tlje 
prophet already quoted), except a sister s 
inotlier by fosterage,’'^ whom it is lawful for 
a man to marry, although he cannot lawfully 
marry his sister’s mother by blood, she 
must either be his own mother, or tho enjoyed 
of his father, both of wliom are prohibited 
to him ; contrary to her mother by fosterage. 
—A sister’s motfier by fosterage maybe con¬ 
ceived in three different ways; F irst, where 
a man has u sister by blood, who has a loster- 
mother, whom he may lawfully marry;— 
Skcondxv , where a man has a foster-sister, 
who has a, mother by blood, whom lie may 
likewise lawfully marryand Thirdly, 
where a male and female infant, between 
'whom there is no aflinity, suck at the breavst 
of one woman, and the female inlant also 
sucks at the breast of another woman, in 
'which ease the inalo infant may lawfully 


• This is a very equivocal and vague ex¬ 
pression, as appears by the sucoeeding’ don- 
nition of the 'various descriptions to which 
it applies. 


mother of tho female infant (that is to say 

ol Ills f -Stcr-MfctcT.) 

A M IK may also lawdiiily marry the sister 
of his foster-son, although it be not lawful 
for him to marry the sister of his sou by 
blood, as she must bo either his own daughter, 
or the daughter of his enjoyed wife, both of 
whom are prohibited to bim. 

Cases of illegality induced ly fosterage. 
is not lawful for a man to marry the wife of 
his foster-fa thei, op of fa is foster-sou (in the 
same manner as he is prohibited trom marry¬ 
ing the wife ot his natural father or sou), 
because of the tradition bufore quoted. 

OujjacTlOK.-' It has hoeii declared, in the 
sacred writings, that it is lawrul for men to 
marry the wives ot their sons by blood, and 
this particular restriction to blood should 
seem to imply that marriage with the wives 
of foster-sons was lawful; whereas it is 
otherwise. 

Hepiy. —The restriction ahovo mentioned 
refers to tho exclusion ot the wives ot 
children by descent, and not to tho exclusion 
of tlu) wives of foster-sons, tor the reasons 
already mentioned. 

Prohihii'IOK is attached to the milk of tho 

an (that is to say, to the milk ot whicli 
ho IS the cause); if, for example, a woman 
nurse a female child, the latter is prohibited 
to her husband, and to his father and son, 
because the husband, through whom tho 
woman’s breasts have been filled with milk, 
is as a father to that child.—It is recorded, 
as an opinion of Shafei, that prohibition is 
not attached to the milk of a man ; because 
this prohibition arises from an apprehension 
of participation of blood, and the milk is a 
secretion from the hloocl of the woman, and 
not of the man.—Ihe arguments of our 
doctors in this case are tnreoMd; b*iitsT, 
the saying of the prophet, as before quoted, 
“ AVhatsoever is prohibited by consanguinity 
is also prohibited by fosterage/’—and pro¬ 
hibition by consanguinity being found in 
both father and mother, it follows that it is 
found in both these relations by fosterage; 
—Secondey, the |)rophet once said to Aysha 
(who had complained to liim of Alia, tho 
brother of Aboo Keis, appearing betore her 
whilst she had only a single cloth upon her), 
“ Tho act of ^TXA, iu thus approaching you, 
is ot no con&'oquence, as ho is your paternal 
unoie by fosterage;” which proves that 
affinity by fosterage is established on the 
paternal side, and that as the woman who 
suckles is the child's mother, so is her huB- 
bandiits father, by fosterage ; Tiiiiidlv , the 
man is the cause oi the entrance of the milk 
into the woman’s breasts, and therefore the 
milk is, out of caution, to be regarded (with 
respect to the point of prohibition) as de¬ 
riving its existence from him. 

A MAN may lawfully marry the sister of 
his foster-brother, it being allowed to him to 
marry tho sister of his brother by hiood 
(that is, the matca'ual sister ot his paternal 
brother). 
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ig*^o be observed as a rtilo that when ceed the other; regard beiupp here had 


and female infant suck from one 
they are prohibited to each other 
in tnarnage, because they have one common 
mother, and arc therefore as brother and 
sister.^ 

It is not lawful for a female to marry 
any of the sons of the 'W'oman who has 
sadded her, because they are her brothers, 
—^D.or the sons of those sons, because they are 
her nephews, 

It is not lawful for a male to marry the 
husband'8_ sister of ^ the woman who has 
stickled him, as she is his paternal aunt by 
fosterage. 

Cases of admixture of the milk icith any 
foreign substance, —If the milk be drawn 
from the nurse^s breast, and mixed with 
water, prohibition is still attached to it, 
provided ^the former exceed the latter in 
quantity ;' but if tho water exxeed, pro¬ 
hibition is not attached.—Shafei maintains 
that pixhibition is attached, in tho latter 
case also, because there is actually some of 
the milk in that water, and therefore it is 
indispensably to be regarded, especially in 
a point of prohibition, that being a matter 
of caution.—To this our doctors reply that 
anjrthing less in quantity than that with 
which it is mixed is regarded as virtually 
non-existent, as in the ease of a y(»w, for 
instance, where, if a man swear tliat “ he 
will not drink millc,^’ and he afterwards 
drink it mixed with a greater proportion of 
I water, he is not forsworn. / 

If the milk he mixedf wdth other food, 
prohibition is not attached to it, although 
the former exceed the latter in quantity* 
This is according to Haneefa. The two 
disciples say that if tho milk exceed, pro¬ 
hibition is attached. The compiler of the 
Hedaya remarks that this opinion of the two 
disciples proceeds upon a supposition that 
the milk and victuals do not undergo any 
culinary pi-eparation after admixture; but 
that, if they be boiled, or otherwise prepared 
by fire, all the doctors admit that prohibition 
is not theu occasioned.-^The two disciples 
argue that regard is to be had to that which 
exceeds (as in the_ case of mixing milk with 
water), provided it have not undergone any 
change by boiling or other cause,—The 
argument of Hanoefa is that the food is the 
subject, and the milk only a dependent, with 
respect to the end it i.s intended for, to wit, 
sustenauco; the ease is therefore tho same 
as if the proportion of the food exceeded 
that of the milk. 

li’ the milk he mixed with medicine in a 
proportion exceeding the latter in quantity, 
prohibition is attached to it, because the milk 
is designed for sustenance, which is the end, 
and the purpose of the medicine is only to 
strengthen the child’s stomach, or to forward 
digestion. 

IF the milk of tho nurso be mixed with 
that of an animal, in a proportion exceeding 
the latter in quantity, prohibition is attached 
to it; but not if the milk of tho animal ex- 



which exceeds, as in the admixture of milk 
with water. 

Or loith the milk of another woman .— If 
the milk of one woman be mixed wit}), that 
of another, in this case Ahoo Yoosaf holds 
that regard should be had to the excess,— 
that is to say, that prohibition is attached to 
that woman’s milk which exceeds the milk of 
the other iii quantity,—because here the two 
milks, when mixed together, become as one 
substance, and hence the smaller quantity is 
to be considered (in the effect produced); as 
a dependant on the greater quantity,—Mo¬ 
hammed and Zifter contend that prohibition 
is attached to both milks equally, as both 
are of the same nature, and a thing 
cannot be said to exceed a homogeneous 
thing, because tho admixture with any ar¬ 
ticle of a homogeneous nature adds to the 
sum, but does not occasion any destruction 
or change in the matter; and tho end in¬ 
tended IS the same in both. There are two 
opinions recorded from Haneefa upon this 
subject, one coinciding with Aboo Yoosaf, 
and the other with Mohammed. 

Prohibition is occasionecl hy the milk of a 
virgin.—ih' the breasts of a virgin should 
happen to produce milk, prohibition is at¬ 
tached to it,—that is to say, if a nude child 
were to subsist upon it, tho virgin becomes 
his mother by fosterage, and his marriage 
with her is ^ prohibited, according to the 
word of God in the Koran, “ Youii motherb 

WHO HATE BUCKIiFn YOU ARE FROnTRXTED 
UNTO YOU,” which text being generally ex¬ 
pressed, applies to all women alike: - more¬ 
over, the milk of the virgin is a cause of 
growth in the child, which inclnces an ap¬ 
prehension of paTticipation of blood. 

Or of a corpse .milk be d.rawn from 
the breasts of a deceased woman, prohibition 
is utLiiohed to it.—This is contrary to the 
opinion of fcShalei, who says that in the 
establishment of prohibition by fosterage, 
the primary subject of such prohibition is 
the woman whose milk has been sucked by 
the child, tho prohibition pervading through 
the meclium of that woman to others [her 
relatives], but, by her decease, the original 
subject ot prohibition is removed, she being 
then a dead .substance; whence it is that if a 
mail wert' then to commit the carnal act with 
her, ho wouM not bo subject to the punish¬ 
ment of fornication, nor would prohibition 
by affinity be by that act established. The 
argument of our doctors is that prohibition 
by fosterage arises from un apprehension of 
participation of blood, which appears in 
the increasing growth of the [oliild s] body, 
and this last is occasioned by milk; as in the 
present case. 

Cases in which milk does not occasion 
prohihitxon.-^lv^ a woman’s milk be adminis¬ 
tered to a child in a crlyster, prohibition hy 
fosterage is not attached to it.—This is the 
doctrine of tho Zahir Uawayet.— It is re¬ 
corded from Mohammed that prohibition is 
thereby established, in tlio same manner as 
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ixiter of witnesses *'— Tjie evidence of i laudable.;— Second, the Hoosn, or 
TVQjanfu alone is not sufficient to establish j able (which arc the distinctions of 
.Ebsterag-e; nor can it be established but on the Talak-al-Sonna); and Thiud, the Biddat, or 
testimony of two raen, o.ro.f one man and two irregular, 

women.—Imam Malik has said that it may ' Talak Ahsan *— The Talak Ahsan, or most 
be established on the evidence of one woman, 1 laudable divorce, is where the husband 


; of the 


provided she he an Adil, because prohibition 
IS one of the rights of the law, and may 
therefore be established upon a single in¬ 
formation,—as, for instancje, where a person, 
purchases flesh meat, and any one bears tes¬ 
timony to its being part of a Majoosee sacri- 
lice, in which case prohibition is established 
with respect to it.—The argument of our 
doctors is that the establishment of prohibi¬ 
tion in marriage is in no respect different 
from the extinction of a right of possession ; 
and the annulling of o. right of possession 
cannot take place but upon the evidence of 
two men, or of one man and two women:— 
contrary to the case of flesh meat, as the 
prohibition to the eating may be established 
without affecting the proprietoi;’s right of 
possession, it still remaining his property 
under that prohibition:—the prohibition of 
this article, therefore, appears to be merely 
a matter of religion, and in which, conse¬ 
quently, a single cTidence suffices. 


T^OOK IV. 

OE TALAK, OR PIVORCJS. 

Defitiition of the term . — Talak, in its pri • 
mitiye sense, means dismission:—in law it 
signifles the dissolution ol a marriage, or the 
annulment of its legality, hy certain words. 

Chap. I.-—Of the Talak-al-Sonna, or Ee- 
gular Divorce, 

Chap. II.—Of the Execution of Divorce. 
Chap, III.—Of Delegation of Divorce. 
Chap. IV.—Of Divorce by a Conditional 
Vow. 

Chap. V.—Of the Divorce of the Sick. 
Chap. VI.—Of Eijat, or returning to a 
divorced Wife. 

Chap. VII.—Of Aila. 

Chap. Vlil.—Of Khoola. 

Chap. IX.- - Of Zihar. 

Chap. X.—Of Laan, or Imprecation. 
Chap. XI.—Of Impotence. 

Chap. Xi:i:.-Of the Edit. 

Chap. XJII.—Of the Eatablishment of 
Parentage. 

Chap. XIV.—Of Ifizanet, or the (’are of 
Infant Children. 

ChapXV.—Of Nifka, or Subsistence. 
cdaDTkk I, 

OF TALAK-AL-SOKNA, OB REOXTT.AB DIVORCE*. 

Distinetinns of rh’?;/)r<ie.^nrvnnoR la i>f 
three kinds;— B'iiist, the Ahsan, or most 

* Talak'-al-Sonna literally means ** divorce 

according to the rules of the Sonna,'^ in 


repudiates his wife by a single sentence, 
within a Tohr (or term of purity)*, during' 
which he has not had carnal connexion with 
her, and then leaves her to the observance of 
her Edit, or prescribed term of probation. 
This mode of divorce is termed the most 
laudable, for two reasons; —First, because 
the companions of the prophet chiefly 
esteemed those who gave no more than one 
divorce until the expiration of the Edit, as 
holding this to bo a more excellent method 
than that of giving three divorces, by repeat¬ 
ing the sentence on each of the two succeed¬ 
ing Tohrs Secondly, because in pursuing 
this method the husband leaves it still in his 
power, without any shame, to recover his 
wife, if he be so inclined, by a reversal of 
the divorce during her Edit: this method is, 
moi’eover, the least injurious to the woman,^ 
as she thus remains a lawful subject of 
marriage to her husband, even after the 
expiration of her Editf, which leaves a 
latitude in her favour unreprobated by any 
of the learned. 

Talak The Talak Iloosn, or 

Laudable divorce, is where a husband repu¬ 
diates an enjoyed wife by three sentences of 
divorce, in three Tohrs. Imam Malik asserts 
that this method classes wi th the Biddat, or 
irregular, and that no more than one divorce 
is admitted as unexceptionable, because, as 
being in itaelf a dangerous and disapproved 
procedure, it in only the urgency of release 
Irom an unsuitable woman that can give a 
sanction to divorce ; and this urgency is 
fully answered by a single Tohr. The urgii- 
menta of our doctors on this topic are two¬ 
fold First, a precept of the prophet 
delivered to Ebn Arair, “ Quo thing required 
by the Sonna is that ye wait for the Tohk, 
and pronounco n divorce in each Tohr — 
Secondly, the propiiety of a divorco rests 
merely upon the proof of the urgency, and 
not upon the, establishment of the actuaL 
urgency itself, that being a matter concealed 
and unaseertainable [but by virtual proof,] 
and the act of proceeding to divorco at a 
time when the desire of eoition with the woman 
is fresh renewed (to wit, at the recommence¬ 
ment of her Tohr), is a proof of the urgency; 


opposition to Talak Biddat, which signifies 
a novel, unauthorized, or heterodox mode of 
divorco; the terms regular and iiTc^ular are 
here adopted, as being the most familiar. 

* Meaning the space which intervenes be¬ 
tween the menstrual flaxes. 

t Contrary to any other mode of divorco, 
as a wife repudiatecl in any other way cannot 
be again married to her first husband, unless, 
she bo previously married to, and divorced 
by, another man. 
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at the two I an iiTOversible divorce, although it be 
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^—tbn ifepotitioii o£ divorce . , ,, - ,, 

returns of tlie Tolir amounts to - the lolir, forsakes tlie Soniia, as there isiio 
ne Blr{^e than a repetition of the proof, and ' urgent necessity for sueli a sentence to elreot 
is therefore allowed of. fc^ome of the learned , release from the wife, since by the lapse of 
have said that, in this Bpeelea of divorce, it ' the Edit that end is obtainedbut affain, in 
is most advisable that the husband dela;jr | the iieeadut,, he says that this method la not 
pronouncing the iirst sentence of it until I to be reprobated, on account of the occasional 
towards the termination of the Tolir, so as urgency of irnmodiate release, which by an 
that the Edit may not bo too much pro- 1 irrevorsiblo divorce is obtained, it not being 
tracted; but it is evident that the husband | then suspended upon the lapse of the Edit, 
should rather pronounce the divorce at the J PoinU to he attended to in adhering to iae 
commencement of the Tohr, because, if he | Soma Bonna [that is, attention to 

were to delay it, he might probablv be the mode prescribed by the Sonna] in divorce 
tempted to have carnal connexion with the appears in two shapes, adherence to number, 
woman in the interim, under an intention of and to time .; to the former, by restricting 
divorcing her, and then divorce her after the sentence to that of a single divorce 
such carnal connexion, which. ivS forbidden. reversiblo, in which the enjoyed and the 
Talah BiddaL—*T\iv> Taiak Biddafc, or ' uiienjoyed wife are the same ; -and to tht- 


irregular divorce, is where a husband repu¬ 
diates his wife by three divorces at once,— 


latter (in which tho enjoyed wife is solely 

__^ _ __ _, , considered), by pronounoing the divorce in a 

(tharis7indud^^^ in one sentence), or, w,here ' Tohr during whioli the husband has not had 
ho repeats the sentonco separately, thrice carnal connexion with herbeoanso it is 
within one Tohr ; and if a husband give i the proof of urgency that is regarded ; and 
three divorces in either of those ways, the i the act of proceeding to a divorce at a time 
three hold good, but yet the divorcer is an ' when the desire of coition with the woman 
“ . - - . I ‘y fresh renewed (ns at the reconam.encement 

of her Tohr), is the best proof of such 


otfender against the law. 

Bmafki has said that all these three do- 


Bcriptions of divorce are eq;iially unexcep- i urgency; for during the actual time of the 
tionable and legal, because divorce is in itself ! courses the woman is not an object of desire, 
a lawful act, whence it is that certain, laws i and in a Tohr where she has been enjoyed, 
have been instituted respecting it; and this i desire is lessened towpds her. With respect 
legality prevents any idea of danger being to an unenjoyed wife, the Tohr and the 


annexed to it: moreover, divorce is not pro 
hi hi ted, even during the w^oman’.s courses, „ ^ 

the prohibition there applying to the pro- . in the latter situation is not irregular, 
traction of the Edit, and not to divorce.--* ^\nUt i-n 

Our doctors, on the other hand, say that 
divorce is in itself a da,iij^€rous and disap¬ 
proved procedure, as it disKolves marriage, 
an institution which involves many ciroum 


eourses are equal,—that is to say, the pro¬ 
nouncing of divorce upon her whilst she is 

nor 

reprobated, any more than whilst in the 
former. This is contrary to the opinion of 
Zifter, he considering an unenjoyeu wife in 
the same point of view as one enjoyed :-;-‘but 
our doctors observe that the desire of coition, 


stances as well of a temporal as of a spiritual with respect to an unenjoyed woman, is ever 
nature ; nor is its propriety at nil admitted, • fresh, and is not lessened by the eircum- 
but on the ground of urgency of release from stance of her courses, so lon^ as the hus- 
an unsuitable wife ; and there is no occasion, | hand’s object (namely, coition), remains 
in order to procure this release, to give tliree • unobtained ; whereas, with respect to an 
divorces at once, whereas there is an excuse ; enjoyed wife, desire is renewed upon th(; 
for giving three divorces sepauitely in three ' Tohr. 

Tohrs, as this exhibits repeated proofs of the 1 Mode of adherence to tne Sonna in rep-u^ 
urgency of it,and with respect to ' diating a wife not mhject to ike courses ,—Ih" 
Bhafei advances, that “ the legality of * the wife be a person who, from extreme youth 


divorce prevents any idea of danger being 
annexed to it,’* we answer that the legality 
of divorce, in ono respect (that is to say, 
inasmuch as it is a destroyer of subjection), 
does not admit the idea of its being danger¬ 
ous, but that, in another respect (to wit, its 
occasioning the dissolution of marriage, which 
involves concerns both of a spiritual and 
temporal nature), it must be conaidered as 
attended with danger. ^ , 

Tn.E prenoiincing of two divorces withm 
one Tohr comes under the description of 
Biddat, or irregular, the s^e as that of 
three divorces, as already intimated. 

A quj:8'x.ioi^ has arisen among^ the learned, 
whether the pronouncing of a single divorce 
irreversible within one Tohr be of the I with Haneefa. 
description of Biddat or not Mohammed, 


or age, is not subject to the eourses, and her 
husband be desirous to repudiate her by three 
divorces in the regular way, he is first to 
pronounce a single sentence of divorce upon 
her, and at the expiration of one month 
another, and in like manner a third at the 
expiration of the next succeeding month; 
because the term of ono mouthy corresponds 
with a return of the courses, as is mentioned 
in the Koran, —It is hereto bo observed that 
if tho first divorce be given in the beginning 
of the month, tJie three months from that 
period are to be counted by the lunar calen¬ 
dar, and if in the middle of it, by the number 
of days, with respect both to the completion 
of divorce and of the Edit.—This is the rnic 
Tho two disciples maintain 
that tho second- and third months arc to be 


in tho Mabsoot, has said,—“ Whoever gives j invaaiably counted by tho lunar calendar, 








: Tt|i-CiiAr. I,] 


DIVOUCE. 



\ U^ll^iriotVi to the woman, wherefore reversal 
xag;ijnuufiih‘mt., in order that she may not be 
^ctijjtjcted to injury .’—thns it is iadispenvsably 
incambent upon the husband to reverse the 
divorce, when given during the courses; 
after which, when she has become punhea 
from her (sourses, and has again had them, 
he may then cither divorce her on the com¬ 
mencement of her second succeeding Tohr, or 
suffer her to remain. The^ compiler of the 
Hedaya observes that this last is what is saM 
in the Mabsoot. Tehavee has said that, it 
tho husband choose, he may regularly divorce 
hia wife on the coramcncement of the I'ohr 
immediately succeeding tho courses in which 
he had given divorce, and reversed it, as 
above. K 
mentioned 

ilaneeta. — --- - 

Mabsoot is the opinion of tho two disciples; 
and the ground of it is that the regularity of 
divorce depends upon the intervention of a 
complete menstrual discharge between every 
two sentences ; and the first of those is defec¬ 
tive, on account of divorce having been pro¬ 
nounced in the middle of it, so that as part 
had previously elapsed, whence it would ap¬ 
pear necessary to complete it from the next 
following return; but ifc is not lawful to have 
regard to one part only of the courses, and 
not to the other : consequently, regard must 
be had to the next returning cuursec in toto. 
—Tile ground of Tehavee’s opinion is that 
the divorce, with its effects, having been 
annulled entirely by the reversal, it is the 
samo as if no divorce whatever had ta]?;en 
place during the woman’s courses ; and hence 
it is perfectly regular to pronoimco divorce 
in the Tolxr next immediately succeeding. 

Ip a man were to address his wife, saying, 
“You are divorced thrice, according to the Son - 
na,’*—and he have no particular intention in 
so doing, then supposing the wife to be one 
with whom he has had carnal connexion, and 
also subject to the courses, she becomes once 
divorced in tliat and each of the two succeed¬ 
ing Tohrs: and if the husband intended in so 
saying, either that three divorces should take 
place collectively upon the instant, or, that 
a single divorce should take effect at the end 
of each succeeding month, tho divorce, in 
each instance, takes effect according to his 
intention, whether she be in her courses or 
her Tohr at tho period of its thus taking 
effect upon her,—And if she be one whose 
Edit is calculated by months (such as a 
woman, for instance, whose courses are atopt 
through age), and tho hushaud have no par¬ 
ticular intention in thus uddrcssing her, in 
this case a single divorce takes effect upon the 
inatant, another at the expiration of a month, 
and a third at the expiration of the next suc¬ 
ceeding month ; because the term of a i^onth 
corresponds, in such an one, with the iohr 
of a womau vrho is suhicct to the courses, as 
WHb formerly olservcd; or, if he iiitirndea 
that three divorces should take place collec¬ 
tively upon the instant, the three take place 
accordingly, in tho manner already stated. 


But if the husbai^^d wore only to say,^ * 
are divorced according to the Sonna,” oP 
ting the word “ thrice,“—in tins case the 
intention of three divorces collectively is not 
efficient. The proofs and arguments upon 
this passage are all drawn from the Arabic, 
and derive their weight from certain iiecuii- 
anties in that idiom. 

tScaiwn, 

Of the pcrsofis whom are competent to pro* 
’iwimce divorce. — 1 h:e divorce of every hu.s- 
band is effective, if he be of sound under¬ 
standing, and mature age; but that of a b£*y, 
or a lunatic, or one talking in his sleep, n. 
not offeclive, for two rcasonsj — E cust, be- 


petency to aot depends upon his possession 
of a sound judgment, which is not the cas(‘ 
with infants, or lunatics -.“and^ one talking 
in hi3 sleep is the same, in this point, as a 
boy or a lunatic, since ilia w^orda in this case 
are not the result of a deliberate option. 

A divorce pronoimced bp compulsion^ is 
effeehve. —Tug divorce of one acting upon 
compulsion, from threats, is effective, accord¬ 
ing to our doctors.—fc)hafei maintains that it 
is not effootive, because a person who is com¬ 
pelled has no option, and no formal act of 
law is worthy of regard, unless it be purely 
optional: contrary to tho case of a jester, 
who, in mentioning divorce, acts from option, 
which is the cause of its validity.—Our 
doctors, on the other hand, allege that the 
person here mentioned pronounces divorce 
under ciroumstanoes of complete competency 
[maturity of age and sanity of intellect], the 
result of which is that divorce takes effect 
equally with that of a person imcorapelled, 
for with him necessity * is the reason of its 
efficiency; and the same reason ai)plies to the 
divorce of a compelled person, us he is also 
under necessity of divorce, in, order that he 
may he released from the approhensioa of 
that with which he was threatened by the 
cornpeiler.-^The foundation of this is that 
the man alluded to has the choice of two 
evils ; one, tlie thing with which he is 
threatened or comuelled; and tliG other, 
divorce upon compulsion : and viewing both, 
he makes choice of that which appears to idm 
the easiest, namely, divorce; and this proves 
that he has an option, though he he not 
desirous that its etTeot should be established, 
or, in other words, that divorce should take 
place upon it; nor does this eircnmstaime 
forbid the ejfficiency of his sentence; aa in 
the case of a jester; that is to say, it a man 
pronounce a divorce in jest,, it takes effect, 
although he be not desirous that itshoulci; 
and so likewise the divorce of one who is 
compelled. 

* Namely, the necessity of separation from 
a wife who may be odious or disagreeable 
to him. 
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m a state of inebriety, is valid. —If a 
SSaj, 'pi’onounce a di-vorce \vliilst he is in a 
of inebriety Trom drinkinp; anv fer¬ 
mented liquor, such aia wine, the divorce 
lakes place. Koorokheo and I'ohavee hold 
that divorce ought not to take j)laoe in this 
case; and there is also an opinion recorded 
from Bhafei to the same effect, The argu¬ 
ment upon which they maintain this doctrine 
is that reality of intention is oonneotod with 
the exercise of reason^ which is suspended 
during intoxication from wine; in the same 
manner as where a person has taken any 
allowed but inebriating medicine, such as 
laudanum, in which case a divorce pro¬ 
nounced would not take cfFeot, and so in this 
case also. But to this our doctors reply that, 
in the case now under consideration, the 
suspension of reason being occasioned by an 
offence, the reason of the speaker is supposed 
still to remain, whence it is that hig sentence 
of divorce takes effect, in order to deter him 
from drinldng fermented liquors, win oh are 
prohibited. But yet if a man were to drink 
wine to so great a degree as to produce a 
delirium or inffammation of the brain, 
thereby suspending his reason, and he in 
that situation pronounce divorce, it will not 
take effect. 

And so also that of a dumb person. —The 
divorce of a dumb person is effectual, if it 
be expressed by positive and intelligible 
signs, because signs of the dumb are autho¬ 
rised by custom, and are therefore admitted 
to stand in the place of speech, in the pre¬ 
sent instance in order to answer the necessity 
of him who makes them. The various species 
of signs used, b^ the dumb in divorce shall be 
set forth bercaifcer. 

Number of diiwrccs in respect to free 
women and .daves ,—TirE utmost number of 
divorces, witli respect to a female slave, is 
two, whether her husband be a slave or free : 
and the same w'ith respect to a free woman 
is three.—Shafei has said that, in the number 
of divorces, respect is to be had to the state 
of the man; that is to say, if the husband be 
free he is empow'ered to pronounce three 
divorces, although his wife be a slave; 
whereas, if ho be a slave, he is not authorized 
to give more than two divorces, although his 
wile should be a free woman, the prophet 
having said “ In divorce the state of the 
HUSiiANi) is to bo regarded, and in the EniT 
that of the wtf.e .‘*—moreover, personal^ eon- 
sequenoe is an esfaential circumstance in all 
poipts of authority, and that appertains to a 
freeman in a higher degree than to a slave, 
whence his authurity is most extensive.—The 
argiimentB of our doctors are twofold upon 
this topic ;—Fi rst, a precept of the prophet, 
declaring, “ The divorces of a female slave 
are two, and her Edit is two courses;— 
Secondly, it is the woman who is the subject 
of legality, and this legality entitles her to 
benetits; but slavery entitles only to half 
of these benefits; hence it follows that the 
divorce of a female slave should not exceed 
one and a half, but such subdivision of it 
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being impossible, her divorces exten., _ 

—A,s to the saying of the prophet quoTw^ 
Bhafei, that ‘‘in divorce the state of the 
husband is to bo regarded,” it means no 
more than that the efficiency of divorce 
proceeds from him. 

A master cannot divorce the wife of his 
slave. —The divorce of a slave upon his wife 
takes place; hut that of a master upon the 
wife oi his slave is of no effect, because the 
matrimonial propriety being a right of the 
slave, the relinquishment of it rests witli the 
slave, not with his master. 


ClTAPTElt II. 

or THE EXECCTTION OF UTvOllfflfc. 

Distinctions, —‘DivuncE (in respect to the 
execution of it) is of two kinds; Bareeh or 
express, and Kinayat, or by implication:— 
and first of express divorce. 

The manner of express divorce, —Tala Tv 
I Saule IT, or express divorce, is where a hna' 

I band delivers the sentence in direct and 
simple terms, as if he w^ere to say, “ I have 
divorced you," or “ jou arc divorced," which 
effects a Tulak Bijai, or divorce reversible,— 
that is to say, a divorce such as leaves it in 
the husband's power lawfully to take^ back 
Ills wife at any time before the expiration of 
the Edit: and these forms Jire termed Sareeht 
or express, as not being used^ in any sense 
but divorcti; and it appears in the sacred 
writings that reversal after an ex press diyorco 
is lawful,—The intention is not a condition 
of divorce taking place from these forms, for 
the same reason as was already assigned, to 
wit, because they directly express 1 divorce, 
as not being used in any other sense.—And 
it is to bo observed that a reversible divorce 
only is effected by these forms, althoxigh 
the intention of the husband be a completo 
divorce, because his iritentiou is hero to effect 
that upon the instant wh ich the law suspends 
upon the lapse of the Edit, and is therefore 
unworthy of regard : and if his intention 
should be me^rely to express a delivery from 
bondage (which the term Talak is occasion¬ 
ally used to imply), and he make a declara¬ 
tion to this effect before the Kazoe, it is not 
admitted, as it disagrees Tvith his apparent 
design: but yet it is admitted before God, 
because he intended in those words a mean¬ 
ing wlueh they aro capable of bearing : and 
if I>is intention be to express a release from, 
bodily labours, his declaration to thivS effect 
is not at all admitted, either before the ICazee, 
or before God, as tbe word Talak does not 
bear the construction of release with respect 
to bodily labour, although it may occasion¬ 
ally bear that construebion with respect to 
bondage: and it is also to be remarlccd that 
no more than a single divorce can bo effected 
by these forms, although the intention be 
more.—Shafei alleges that divorce takes 
place according to whatever the intention 
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hfi5y^6.6^S-Tii.G proofs on Go.ch sido are drawn 
" p6wilt^Ara])ic. 

DW^rent formulas of express divorce—IF 
a man say to his wife, “ You are [underj 
divorce.” or “ Yon are divorced by divorce/ 
or, “You are divorced according to divorce, 
without any particular intention, or intend- 
insr thereby one divorce, or two divorces, a 
single divorce reversible takes place ; and if 
liis intention be three divorces, a triple 
divorce takes place accordingly.—The proofs 
aro di*awii on this occasion froni the Arabic. 

Ira man were to say to his wife (as above), 

*‘You are divorced by divorcement,'’^ and 
declare that by the word “divorced” he 
meant one divorce, and by the word ‘ ‘ divorce¬ 
ment” a second divorce, bis declaration is 
credited, because each of these words are 
capable of bring construed into an intention 
of effecting divorce, and hence two reversi¬ 
ble divorces lake place, provided the woman 
has been enjoyed by him. 

If a man apply divorce to tho whole woman, 
by saying* (for instance), ” You are divorced,” 
in this case divorce takes pla.ee, on account 
of its application to its proper s abj oct, namely, 
the woman, the relative “You” implying 
the woman’s person in toto; and the rule is 
the same where he applies it to any parti¬ 
cular part or member, from which the whole 
person is necessarily imderstood, as if ho 
wore to say, “ your neck,” or “ your trunk,” 
or “ your head,” or “ your body,” or “ your 
vulva,”—“ is divorced,”—for by such words 
tho whole person is implied, the terms trunk 
and body netiring that sense evidently, and 
the others in common use ; and they more¬ 
over occur, both in the traditions, ana also in 
the Koran ; and, according to one tradition, 
file term blood may also be used in the same 
sense. Divorce takes place also where it is 
applied to any general portion of the wife, 
as if the husband were to say to her, “ your 
half,” or “ your third, is divorced,”—because 
any general portion is a proper subject of all 
acts, such as sale, purchase, and so forth, and 
is therefore equally so of divorce; but the 
subject in question (to wit, the woman) is 
incapable of division,^ and hence divorce is 
established upon her in toto, and is not re¬ 
stricted to the portion mentioned. 

Divorce when applied to any specific part 
or memher of the body, such as does 7iot (m 
common mej imply the whole person, is of 
no effect,—I f the husband say to his wife^ 

“your hand,” or “your foot, is divorced, 
divorce does not take place.—Ziff'er and 
Shafei maintain that it does: and the same 
differonco of opinion subvsists where the 
divorce is applied to any other specific 
member, or organ, such as does not imply 

* These and the succeeding forms of di- 
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the whole person, as the ear or the nose, oicj 
—The argument of Ziffer and Shafei m, that 
those members contribute to tho matrimonial 
enjoyments, such as kissing, touching, and 
so forth, and whatever is of this description, 
as being a subject of the laws of marriage, 
is a proper subject of divorce,^and as such, 
when divorce is applied to it, it takes place 
upon it, and consequently extends to the 
whole person, in the same manner as whore 
it is applied to any general portion, such as 
an httlf. and so forth : contrary to the appli¬ 
cation of marriage, to any speciffc member, 
such as the hand or tbe foot, in which ease 
the marriage is not valid, because it is not 
conceivable that legality should bo estab¬ 
lished in that particular member, and extend, 
in consequence, to tho whole person, as the 
illegality existing in the other members ex¬ 
ceeds the legality in that mrticulp member, 
—whereas the reverse holds in divorce.—To 
this oar doctors reply, that a speeifie member, 
such as the hand or foot, not being in itself a 
proper subject of divorce, the application of 
that to it is null, the same as to a woman’s 
spittle, or to her nails, the ground of which 
is that the subject of divorce must bo some¬ 
thing upon which a bond or connexion may 
exist (as divorce implies the dissolution of a 
bond or connexion), and there is no bond 
upon the hand ; for which reason it is that 
the application of marriage to that part is 
invalid ; contrary to a general portion of the 
body, which heing (with our doctors) a proper 
subject of marriage, the application of tha,t 
to it is valid, and it is consequently a proper 
subject of divorce also. There is a similar 
dirferenoe of opinion where the divorce is 
applied to the belly or the back: but it is 
evident that hero divorce does not take place, 
as these parts are never used to imply the 
whole person. 

A partial divorce h complete in its effect, 
—If a man pronounce upon his wife an half 
divorce, one divorce takes place, because 
divorce is not capable of division, and the 
mention of any iiortion of a thing of an in¬ 
divisible nature stands as a mention of tho 
whole : and the fourth, or fifth, or any othcT 
proportion of divorce, is analogous to the half, 
in what is now said, for the same reason. ^ 
Fjquivocal, — If a husband say to his wife, 
“ you are under three moieties of two divor¬ 
ces,” three divorces take place, because tho 
half of two is one, and consequently three 
moieties of two divorces amount to three. — 
And if he were to say, “ you are under three 
moieties of one divorce,” some are of opinion 
that two divorces take place, this amounting 
to one and a half ; but others allege that 
it produces three divorces, because every 
moiety, amounts to one complete divorce, on 
the principle already stated : various doctors 
vorcc, literally rendered, are most of them j agree in approving^ the former opinion, 
apparently uiiintelligihle, or absurd: they | If a mansay to his 

are each, however, to be considered as haying i wife, “you are under divorce, from one to 
some peculiar force or effect, which it is im- two,” or “between one and two,” in this 
possible to express, or to convey an idea of, case one clivoroo takes place ; and if he were 
in translation. |to say,—“from one to three,’* or “between 
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and three,*’ two diyorces take place,— 1 with twice,” three divorces take pw 
U tho doctrine of Haneefa.—The two I though she should be an enjoyed "anfi-n ire 
dUeiples assert that by the first form two l jnean to express himeh' in o. sense 'which 
divorces take plaoc, and by the last three. — | implies that the one is contained in the other, 
differ, on the other hand, maintains that by i as if he were to say, ^‘3'’ou are divorced 
tho first form no divorce takes ^laoo, and by ' once in twice,” one divorce takes place, tho 
the second one divorce only, this being con- superadded words in twice being held to be 

redundant, hecaMSO divorce is mcapoble of 


formable to analogy, because the boundaries 
of a thing are not included in the contents ; 
as fur example, where a man says, “I have 
sold such a piece of ground, from this wall to 
that wall,** in which case neither wall is in¬ 
cluded in the sale.—The ground of oi>inion 
of the two disciples is that, in such a mode 
of speaking, the whole is by custom under¬ 
stood, as for examplo, where one man says 
to another, take, of my property, from one 
Dirm to a hundred,’' which implies the whole 
hand red.’’.--The argumentot* Haneefa isthat, 
in this indefinite mode of expression, no par¬ 
ticular number is implied, any more than 
where a man, in discourse, says, my age is 
from sixty to seventy years,’’ or between 
sixty and seventy,” by which he means some 
iude finite term between these hvo : and in 
reply to tho argument of the two disciples, it 
is sufficient to observe that the whole is to he 
understood only where tho expression relates 
to a thing of an indifferent nature, as in the 
instance cited by them; but divorce is in 
itself a dangoroua and disapproved pro¬ 
cedure : and to what is advanced by Ziffer 
it may be answered, that it is necessary that 
the first boundary he in existence, so as that 
the second may bear a relation to it; but in 
the present case the first boundary (to wit, 
divorce), is not in being, nor can be so, unless 
by divorce talcing place, which it accordingly 
does of this neecHsity : contrary to the case 
of sale, cited by ^^dtfer as apposite to this, 
because there botli boundaries (understood 
by the two walls) do actually exist previous 
to the sale. It is to be observed on this 
occasion, that if the husband,^ speaking in 
the second form, intend only a single divorce, 
it is admitted with Gron, as he may be allowed 
to intend whatever construction the words 
will bear, but it is not admitted with the 
magistrate as being contrary to apxiaront 
ci ream stances. 

If a man say to his wife, “ you are divorced 
once by twice,” intending tho multiple or 
multiplied product thereof, or not having 
auy particular intention, o. single divorce 
reversible takes place. Ziffer says that two 
divorcee take place, such being the number 
understood from this mode oi speaking in 
arithmetic; and this opinion is adopted by 
Huan-Bin-Zeead. But it, in speaking as 
above, be intend to say, “ you are divorced 
once and twice,” tliree divorce.s take place 
accordingly, because this way of speaking is 
capable of that construction, as the word fee 
[by] has also [in the Arabic] the sense of and : 
if, however, the woman be iineujoyod, no 
more than one divorce takes place, ns in the 
case where a man says to his uiienjoyed wife,^ 
’‘you are divorced'once and twice, but if 
he intend to say, “you arc divorced once 


being a container.’’ 

If a husband say to his wife, “ you are di¬ 
vorced twice by twice,” intending the mul¬ 
ti plo, yet no more than two divorces take 
place. ’ With Ziffer three divorces take place, 
because from, this multiplyinjg mode of ex¬ 
pression is to be understood four divorces, 
and three consequently take place, aa being 
the greatest lawful number. 

Divorce with a reference to place .a man 
say to his wife, ’* you are divorced from this 
place to Syria,” a single divorce reversible 
takes place. Ziffer says that it occasions a 
complete or irreversible^ divorce, because, 
where he thus gives tho divorce a description 
of length, it is tho Bame as if he were to say, 
“ you are under a long divorce,” and if he 
were to say so, a complete divorce would take 
place, and consequently the same in tlie pre¬ 
sent instauco. Our doctors, on the other 
hand, allege that the sentence does not affix 
any description of length to the divorce, but 
rather the re’verae, because_ when divorce 
takes eff ect in any one place it does so in all. 

If a man were to say, ” you are under di¬ 
vorce in Mecca,” divorce takes place iqpon 
her immediately in every countty; and so 
also if he were to say ‘‘you are divorced in 
this house,” because divorce is not restricted 
to any particular place;—and pf he wore to 
intend, by thus speaking, that “she shall 
become divorced if ever she should enter 
Mecca, or that house,” his declaration to this 
effect is admitted with Gon, but not with tho 
Caw^ec, us the tenor of his words apparently 
contradict this construction. 

If a man say to his wife, “yon are under 
divorce when you enter Mecca,” in this 
case no divorce takes place until she enter 
Mecca, he having suspended the divorce upon 
that circumstance.—And if ho say, you arc 
divorced in entering tho house,” this means 
“if you enter the house,” because the con¬ 
taining particle frequently stands expres¬ 
sive of a condition, and not being applicable 
here in its containing sense, it necessarily 
assumes tho meaning of a condition. 

Section. 

Of Dimrce %oiih a liefermce to Time. 

It’ a man say to his wife, “you are di¬ 
vorced this day to-morrow,” or ”y(m are 

0 The words in the’ original are.^ “Auto 
Taliktoon wahdotoon fee Binnatinee,” -which 
is an indefinite or cciui vocal mode of expre.s- 
sion, as the word feo (among various other 
senses) bears those of by, with, or and, as 
well as in, whirdi accounts tor the distiao- 
tions her© made, and the latitude permitted. 
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•to-morrow this day/* in the first | he was married as this day, divorce does?^ 
/divorce takes place on the instant, i take place at all, because ho has lieroS-e’ 
second, on the beginnin,^ of the-ferred divorce to a period in whieh hewas 
morrow: and the second word is in, both > not competent to pronounce it, and tnereiore 
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cases redundant; because, where he first 
says “ this day,’' divorce takes place imrae- 
diately on the present day, andoonseq.uently 
is not procrastinated to the morrow,—and, 
on the other hand, where the first says ‘‘ to¬ 
morrow," the divorce is procrastinated to the 
morrow, and does not take place immediately 
on the present day ; the second word is there¬ 
fore retliindant in both cases. 

WilEEii a man says to his wile, ^*you are 
divorced to-morrow," the divorce takes place 
on the dawn of the next raorr ing ; and if he 
should intend by the word “to-morrow " the 
«»iid of the morro-w, it is so admitted with 
GrOI), but not with the Kazee,^ because this 
contradicts appearances: but if he were to 
say, “ you are divorced in to-morrow," de- 
»*laring his intention therein to be “ at the 
end of the morrow/' it is admitted with the 
Kazee, according to Haneefa. The two dis¬ 
ciples say that it is not admitted with the 
Kazeo, although it be so with God, because 
the words to-morrow and in to-morrow are 
one and the same thing, as the word to¬ 
morrow is mentioned iu an inclusive sense* 
in both eases, whence it is that, from the ex¬ 
pression “in to-morrow/’ divorce takes place 
on the first instant of the ensuing day, where 
the husband has no particular intention.— 
The argument of Ilaneefa on this subject is 
that the husband may be allowed to have in- 
tonded some such meaning from his expres¬ 
sion, because the word in is introduced as a. 
Zirf, or parliole of containance, whioh does 
not rotiuire that the whole of the container 
should bo understood from it; and the reason 
why divorce takes place, in the present in¬ 
stance, from the beginning of the ensuing 
(Jay, where the husband bad no particular 
intention, is, that as nothing appears to the 
contrary, its commencement is necessarily 
determmed to that period; and regard being 
thus had to necessity in the deterniination 
of it, it follows that if the speaker fix it at 
the end of the clay, this determination must 
he regarded, a fortiori: contrary to his say¬ 
ing, “you are under divorce to-morrow,'’ 
(omitting the word in), in which case, if he 
should have intended the end of to-morrow, 
lus declaration to tluit efibet is not admitted 
with the Kazee, because the word to-morrow, 
without in, occasions the woman to fall under 
the description of being divorced for the 
whole of to-morrow, which cannot be oirected 
hut by the divorce taking place upon her in 
the beginning of the day; and consequently 
the end of tJi0 day, in this case, contra¬ 
dicts appearance s, 

Lp a man say to his wife, “ you are under 
divorce yesterday,” and it should ao be that 


his divorce is nugatory, the same as if he 
were to say, “ you are under divorce before 
my existence,”—But, in the present case^ if 
he had married her before the time of which 
he speaks, divorce takes place at the time of 
his speaking; because, if a man signify a 
divorce in the pretoiite form, it is on indica¬ 
tion in the present, and hence the divorce 
takes place accordingly, this expression 
being an indication of whnt is now, and not 
a relation of what is past, as it does not 
appear that he pronounced any divorce 
yesterday, so aa that lie should now give 
in.fcelligeuoo thereof.* 

If a man Kay to his wife, “ you arc under 
divorce previous to your marriage with me,” 
—divorce does not take place, because he 
applies the divorce to a period which for- 
hicls it, the same as^ if he were to say, “ you 
are under divorce in my infancy," or “in 
my sloop.” 

If a man say to his wife, “you are under 
1 divorce upon my not divorcing you," or 
I “ when I do not divorce you,” and then re- 
i main silent, divoinc takes^ place, because he 
has hero applied it to a time which appears 
the moment he ceases to speak.—But, if he 
were to say, “ you are under divorce if I do 
not divorce you,” divorce does not take 
place until near the period of his decease, 
because here the condition does not become 
established until life bo despaired of. 

Ip a man^ say to his wife “ you are 
divorced, whilst I do not divorce you, you 
arc divorced," t she becomes divorced on 
account of the last repudiation, to wit, “ you 
ni’o divorced."—This is where the last words 
of the sentence are uninterruptedly connected 
with the first part of it, and proceeds upon a 
favourable construction, for anulogv would 
suggest that the first divorce takes place also 
(to wit, ‘ ‘ you are divorced whilst I do not 
divorce you”), and thus both divorces W'ould 
take place, provided the woman be enjoyed ; 
and such is the opinion of 7 jiifci ; but the 
reason for the more favourable con struct] on 
here, is that it is the intention of the \mwer 
to fulfil his yow, in such a nianner that ho 
may not be forsworn, which is impossible in 
the present ease, unless that iiortien of time 
which may enable him to^ pronounce the 
divorce he exoopted from, his speech, “ yon 
are divorced whilst I do not divorce you 
and being thus excepted, divorce takes place, 
on account of the words which follow. Cases 


* Tliis is an Arabic mode of expression, 
imply ing no more than that here the particle 
f/iMS understood 


* Tho^ reasoning here turns solely upon 
certain idioraatical peculiarities in the con¬ 
struction of the Arabic language, in whiuh 
tbo preterite is frequently adopted, by the 
law, in a creative sense. (See Book II., 
Chap. I.) ^ 

t Ibis is one of tlie forms under which 
divoxoo by yow is conceived. 











DIVOECE. 


cS 5 »sj)(mdent to this occur ia the Book of 

If a maa say to a strange wornaa, “yon 
are under divorce the day upon which 1 
marry yon,“ and he afterwards marry her in 
the night, slie is divorced; because by day 
is sometimes meant the daytime, and this 
sense alone it hears where it relates to a 
matter of continuniice (such as fasting, for 
instance), and sometimes it is meant to ex¬ 
press time in general, which sense it bears 
where it rtdates to a transient or momontary 
transaction, and of this nature is the act of 
divorce ; and consequently by the word day, 
in the present case, is to be understood time 
geiierafly, ajmlying equally to day and night 
both.—But if the husband were to say that 
by day he meant the daytime, and not time 
generally, his declaration is admitted with 
the Kazee, as he may be allowed to have in¬ 
tended that coiistniotion which is applicable 
to the word day, since, according to custom, 
day applies to the daylight, and night to 
darkness. 

Section. 

Ip a husband say to his wife, “I am 
divorced from you," by this nothing is estab¬ 
lished, although divorce bo the intention: 
hut if he were to say,^ “lam separated from 
you/’ or “I am prohibited to you,’’ intend- 
ius divorce, she becomes divorced.—Shafei 
holds that divorce takes place in the former 
instance also, where such is the intention, 
because the matrimonial right of possession 
is eqxially participated by the husband and 
the wife, insomuch that the latter is entitled 
to demand coition of tlie former, and the 
former to demand admission to coition from 
the latter, and the legality of the carnal en¬ 
joyment also appertains equally to both; 
and divoroe being used for the purpose of 
dissolving the right, and the legality, the 
application of it to the husband holds good, 
as well as to the wife, and consequontly 
divorce takes place nticler the hrst of the 
above forms, as well as under the second or 
third.—The arg»iTnent of our doctors is that 
divoroe is used for the xomoval of restraint, 
and this is found in the woman, but not in 
tho man (whence it is that a married woman 
cannot go out of the house): and admitting 
that divorce were used for the purpose of 
dissolving the luatrimonial right of posses¬ 
sion (as advanced by Shafei), it may he re¬ 
plied that the husband is the possessor of 
the wife and the wife possessed of the hus¬ 
band (whence the woman is called tho mar¬ 
ried, and the man the raarrior), and conse¬ 
quently possesaioix applies to the woman: 
contrary to separation or prohibition, tho 
first of these being a total disiJoliition of 
connexion, and the second of legality, both 
of which equally appertain to each of tho 
parties; and heiice the application of them 
to either is equally forcible, whereas that of 
divorce is of no force except when applied 
to the wife. . 

If a man say to his wile, “you are 



divorced once or not,” divorce does nol_ 

place. The compiler ot the Hedaya observes 
that the same is said in the Jama-Sagheer; 
nor ia any difference of opinion recorded 
there. This is what is^said by Ilaneefa, and 
in one place by Aboo Yoosaf. According to 
Mohammed (with whom Aboo Yoosaf in 
another place coincides) a single divorce re¬ 
versible takes place; and in the book of 
divorce in the Mabsoot it is recorded that, 
where the husband says to his wife, you 
are divorced once or nothing," a single 
divorce reversible takes place, according to 
SI diammed ; now between tliis and the pre¬ 
ceding form there is no sort of^ difference, 
and consequently, if the case cited in the 
Taaia-Sagheer be the opinion of all tho doc¬ 
tors, it follows that there are two opinions 
recorded from Mohammed upon this point. 
—The argument of the latter ia that the 
number is rendered dubious on account of 
the particle of doubt “or'” intervening 
between the word “ once’* and the negative 
“not," wherefore regard to the former dropsj 
and his words remain, “you are divorced 
contrary to a case where ho says, “ you are 
divorced or not,’’ in which instance divorco 
does not take place, since in this last case 
the doubt exists with respect to divorce it¬ 
self.—The arguments of Haneefa are drawn 
from the Arabic idiom. ^ 

If a man say to his wife, “ you are divorced 
after my death,*' or “ after your death ; ” no 
consequence whatever ensues from this 
expression, because, in tho first instance, he 
has applied the divoroe to a time which for¬ 
bids it, since a husband is not competent to 
the execution of divorce after death; and, 
in the second, the woman no longer remains 
a ht subject of it; and both these dreum- 
stances are essential to a legal, divorce. 

Separation takes place upon either party 
becomhig possessed of the other as a slave.—- 
Ik a husband become the proprietor of his 
wife [as a slave] either wholly or in part, or 
a wife the proprietor of her husband, sepa¬ 
ration takes place between them, possession 
by bondage and possession by matrimony 
being irreconcilable in tho latter instance, 
because, if separation were not to take place, 
it would follow that the wife is at once tho 
possessor and the possessed (she ^ falling 
under the latter description by virtue of 
marriage);—and, in the former instance, 
because possession by matrimony is estab¬ 
lished of necessity, and when the husband 
beooTnes actual possessor of his wife's per¬ 
son, this necessity ceases, and consequently 
possession by matrimony also. 

Or upon a hmhand mirchasing his teije. 
—If a man purchase his own wife [aa a 
slave], and afterwards divorce her, .divorce 
does not take place, because wiUioiit the con- 
tin nance of marriage it cannot exist, and in 
the present ease the innrriage liaa ceased m 
every shape whatever, since it does not con¬ 
tinue even with respect ^ to Edit; and in the 
same manner, when a wife hocomes possessor 
of her husband, either wholly or in part, ii 
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I^^were to divorcelier. his divorce does ; arf,^uineiit of tho two Elders is that the 
Dot/'iW£t‘ effect, because in this case iiLso the : band has suspended divorce on tho sanio car- 
marriage has ceased, for the reasons before cuinstance upon wliicli the master has siis- 
OBRignecL—MoluinimocUaysthatin tkelatter'pended freedom; and as that takes place 
case divorce holds good, because the woman | npoii the woman whilst she is yet a slave, so 
is enjoined an .Edit, and liouco the marriage | does divorce lilcewise ; now the slave becomes' 
contnmes in one shape : contrary to a oaae ' forbidden [in marriage to her luisband], in 
■where the luisband purchases hia -nufe, for consequence of two divorces, hy the rjc^oroiia 
then the marriage totally ceases, because she prohibition, wherefore reversal is not ap¬ 
is not under any obligation of Edit with proved; nor does it become lawful to him lo 
respect to her husband, who is* now her pro- marry her till such time us she shall have 


priotor, and has a right to continue carnal 
cohabitation with her ni that capacity. 

The divorce of a tvijc {hexng^ a alave), when 
suspended upon the emancipation of her 
owners takes place upon the occurrence of the 
condition, — If a man marry the female slave 
of another, and say to her, **you are divorced 
twice upon tlie manumission of your owner/* 
and her owner afterwards emancipate her, 
the divorce takes place ; but it is still in tho 
husband’s power to revo.rso it, because .ho 
has suspended tho divorce upon the manu¬ 
mission 01 tlie maater, and that is the con¬ 
dition of it (as a condition is a thing not 
enlisting at present, but the ocouiTcnco of 
Avldeh 18 probable, and in this case actually 
takes place on manumission, wherefore that 
is the condition, and divorce is suspended 
upon it); and divorce taking place after tho 
occurrence of the condition, it follows that 
it takes place upo.u her as a tree woman, and 
hence she is not, by two divorces, rendered 
prohibited* by a rigorous prohibition. 

If the person in question were to say to 
the female slave, his wife, '‘when to-morrow 
arrives you are under two divorces,’* and 
her owner were to say^ “when to-morrow 
arrives yon are free,” in this case it iwS not 
lawful for the husband to marry her again, 
until such time as she has been married to 
another man, and repudiated by him, and 
her Edit (whicli ivS three terms of her courses) 
has elapsed.—This is the doctrine of the two 
Elders.- Mohammed says that the husband 
is at liberty to reverse the divoroe, since the 
execution of the divorce is connected with 
the master’s manumissuni, hecaiiso tho hus¬ 
band has suspended his repudiation upon 
the same circumstance on which the master 
iiuH suspended his mamiinijision ; hence the 
repudiation is (as it were) associated with 
the emancipation; and freodom being also 
assoemted with the emancipation, it follows 
that the execution of divorce is, of course, 
associated with freedom, and the divorce 
takes place upon tho slave after freedom 
(whence it is that; the Edit of the woman 
here treated of is fixed at three terms of her 
courses, whereas if she were a slave, lu'r 
r>ht would be tw'o terms only), and such 
being- the case, reversal is apprtived, in this, 
as well as m tho preceding, exarnplo. 


been possessed by another husband ; but this 
reason does not apply to the Edit, since that 
is a matter of caution, which is evident from 
fixing its duration to three terms of the 
courses, so that the complete falhlment of it 
may be indubitable : and with respect to 
what .Mohammed says, that, “as repudiation 
is connected with freedom, divorce take.s 
place after freedom,*’ it is of no weight, be¬ 
cause, if freedom bo connected with manu¬ 
mission, on account of the one being tho 
cause of the other, and if the repudiation 
I and niaimmission be associated together in 
such a manner that repudiation and freedom 
must take place at tlie same time, we reply 
tlmt divorce is also associated with repudia¬ 
tion, on account of the latter being the causo 
of the former ; whence it follows, that free¬ 
dom is associated with divorce, and not that 
divorco takes place subsequent to freedom. 

•Sect ion. 

Of Divorce by (yoinparisony and the 
several descriptions of it. 

The number of divorces may he determined 
by signs made with the fingers. —a man 
say to hia wife, “yon are under divorce 
thus,** holding up his thumb and fore and 
middle finger, three divorces take place, bu- 
oause from the holding up of the fingers 
number is customarily understood, where 
the sign is associated with a relative to 
number ; and the word “ thus ** is of this 
kind; and the fingers held up are tlireo in 
number; whence three divorces aro to be 
understood and if the sign be given with 
one linger, a single divorco takes place; if 
with two fingers, two divorces.-—It is to bo 
observed that the sign is to be understood 
from the fingers whioli are extended, and 
not from those which arc cleneliecl. Some 
of (mr modern doctors, however, say that, if 
it bo made with the back of the fingers, it is 
understood from those which are denobed. 
-■And if tho divorcer were to say, “ I have 
given the signal with the two clenched 
lingers,” ivMlst at the same time he had 
actuiillv given it witli tho extended fingers, 
his declaration is credited with Gou, but nut 
with the Kazee ; and so also where he says, 
“I have intended tlie signal hy tlie palm of 
The my hand, and not by tho fingers : ’ inaorrmeh 
-; that two divorces take place in the fu-st in- 



a woman as a slave, she becomes Irrevorsiblv 
Uivorcod. (Set* Chap* 1.) 


with the extended fingerp, and heiiee he may 
be allowed to have intended to express the 








^^iber/of (liYoroa by signs capable of that ‘the same if he -were to say, 

.'jcons&etion : but it contradicts appearances, divorce,’’ or “ the worst kim 

is u* 7iot unle.^s it he expressed ivitJi a rela- if ho wofo +n cov 

tion to mtmber. —And in the case now under 
consideration, if the word “thus*' bo omit¬ 
ted, and the siffii be made with the thumb i 
and fore and middle ling’er, yet one divorce 
only takes place, because the sig-n is not 
associated with the relative, and hence the 
words only remain, to wit,“ you are divorced 
from which one divorce only residts. 

Divorce pro)iounced with an expre 8 sto 7 i oj 
vehemence is irrecersible in its effect.^ —Ip a 
man vivo to the divorce which he is pro¬ 
nouncing a description of particular vehe¬ 
mence or amplification, as it he w 

you are divorced irreversibly,'' or " - ^ ^ 

lire divorced to a certainty/’ an irreversible 1 the divorce irroversible in direct terms), and 


a iifios 4 ,J_ 
kind of divorce “T 
and so also i£ he were to say, a diabolical 
divorce, or ‘‘ an irregular divorce because 
reversible divorce is restricted to tliose of the 
regular description [or Inlak-al-BonnaJ, and 
consequently all others are of an irreversible 
nature.-“'It is recorded as an opinion of Aboo 
Voosaf, that, where the husband says, ** an 
irregular divorce,’* a divorce irreversible 
does not follow, unless such be the intention, 
because irregularity [BiddatJ in divorce is of 
two kinds,—one originating ui the eiroum- 
stance under w'hich divorce is executed {as 
whore it is pronounced upon the wife during 
" amplification, as if he were to say,» her courses),—the other, in the nature of the 
nr ** you | Sentence (as where tlie husoand pronounces 


divorce takes place, whether the wife whom' hence it is indispensably requisite that the 


he so addresses may have been enjoyed or 
not.—Shafei says that the divorce is rever¬ 
sible where she has heen enjoyed, because 
reversal during Edit, after divorce from a 
wife already enjoyed, is sanctioned by the 
precepts of ^ the law, and bringing it under 
the description of irroverBibility is contrary 
to them; thus a husband is not at liberty to 
pronounce, upon an unenjoyed wife, a divorce 
irreversible ; the word “ irreversibl y,'' there* 
fore, is nugatory on this occasion, as much 
as if he were to say, “ you are divorced, with 
this condition, that no right of reversal re¬ 
mains to me." The argument of our doctors 
I this point is, that the mp has pronounced 


intention be regarded. It is also recorded 
as an opinion of Mohammed, that frorn the 
use of the descriptions irregular or diabo¬ 
lical, a divorce reversible takes place, as 
divorce may be thus described, not with any 
view to irreversibility, but merely to the irre¬ 
gularity of the circumstances under which 
it is pronounced (as where it is jironounoed 
upon the woman during^ her courses), and 
hence the divorce is not irreversible, unless 
such be the intention. 

If a man say to his wife, "you are under a 
divorce like a mountain/* a divorce irrever¬ 
sible takes place, according to Haneefa and 
Mohaniined.—Aboo Yoosaf holds that the 


the divorce under a description which it is ' divorce is reversible, because a mountain is 


capable of bearing, because divorce takes 
place irreversibly upon a wife iinenjoyed (and 
also upon any other, at the expiration of the 
Edit); and such being the case,^ the divorce 
takes place in this ease irreversibly upon an 
enjoyed wife, the same as upon one uneiijoyed, 
the husband having, by his description, 
specified a circumstance which is really 
u])plicable to divorce. And with respect to the 


a, single thing, and hence the comparison 
of divoroe with a mountain gives the former 
a description of unity. I he argument of 
the other two sages is, that simile, in divorce, 
is always used in an amplifying sense; and 
amplification implies irreversihility; whenoo 
a divorce irreversible is the effect. 

If a man say to his wife, " you are under 
a most vehement divorce," or “ you are 


case of reversal being rnentioned as an addi- j divorced like a thousand, or a boiiseful,^ 
tional condition (as cited by Shafei in sup-! oufi divorce irreversible takes nlace.unlesa his 
port of his doctrine), it is not admitted; 


...j intention be three divorces, in which case 

because therelilsTadrvorW^^^ take place accordingly. The divoroe 

place, where it is pronounced either without | is irrevepible from the first of these forms, 
intention, or with the intention of two di- because it is there mentioned under a do- 
vorces; but where three divorces are in- , scription of vehemence, which occasions irre- 
tended, that number must take place, as , vepibiiity, as applying something m its 


irreversibility bears the construction of three 
divorces. ^ . 

If a man say to his wife, ‘ ‘ you are divorced 
inreveraibly,’* or you are divorced to a 
certainty/* and intend by hia words “ you 


nature decisive, and incapable of recall, - 
whereas, divorce reversible is capable of re¬ 
call, and there fore the description of vehe¬ 
ment does not apply to it; and it is irre¬ 
versible from the second form, because this 


are divorced,’* to express one divorce, and by • simile eometimes expresses force, and some 
the additional words “ irreversibly/’ or “to times number (as it is said, for instance, that 
a certainty,” another divorce, two divorces | such a man is like a thousand, by which it 
irreversible take place, as these expressions'.m/iovafnnrl +.hof. hn i« ot 


are of themselves capable of effecting divorce. 

[f u husband say to his wife, “ you a?e 
under a most enormous divoroe," a divorce 
irreversible takes place, becauae divorce is 
thus described only with a view to its eflect 
in the immediate dissolution of the marriage, 
and hence the deamption of it by enormity 


IS to he understood that ho is possessed of 
uncommon strength), and hence the inten¬ 
tion applies with equal propriety to cither 
sense; and where no iiitcniion exists, the 
least extensive meaning of the two is adoT^ed, 
to wit, one divorce irreversible; and from 
the third form, because a house may be in led 
either by the magnitude of its contents, or 


is the same as by irreversibility. And it is ! by the number, and hence the intention ap 
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propriety to either oircum- \Joj/i^Atoife ivh^.n they are %‘>rmi()unced togetift^ 
where no intention exists the only the first when they are pronounced 



'leftS^xtensive sense is adopted, as above. ^ 
Divorcey when pronounced with a simile.^ 
is ahmys irrcversihU ,— It is a rule, with 
Haneefa, that whenever divorce is thus 


separately. —When a naan divorces a woman 
before cohabitation, by sayings to her, “ you 
are divorced thrice,'^ three divorces take 
place upon her, beoanse be has here given 
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pronounced with^ a simile, it produces a [three collectively; but if he pronounce the 

three separately", saying, “ you ere divorced, 
— divorced,—divorced’ one divorce irrever¬ 
sible takes place from the first, but nothing 
from, the second or third, because each, repe¬ 
tition of the word “ divorced/’ ia a separate 
execution of divorce ; and the first of them 
having already rendered the woman deci¬ 
sively find irreversibly^ divorced, it follows 
that the second and third cannot take eJioct 
upon her. And it is the same where he says, 
“you are divorced once and again*’ (where 
single divorce takes place), hecaiise the 


divorce irreversible, whatever the thing 
may be with which it is compared, and 
whether the magnitude of that thing he 
mentioned or not; it ^ haying been before 
remarked that simile in divorce ia always 
nsed in an amplifying sense; and amplifica¬ 
tion implies irreversibility.—Aboo Yoosaf, 
on the other hand, holds, that if the niagni- 
tude of the subject of simile be mentioned, 
the divorce is irreversible, hut not otherwise, 
whatever that may be, because a simile may 
sometimes be introduced merely to express 
unity; wherefore indefinite comparison is 
not to be taken in an amplifying sense; but 
where the magnitude is mentioned, that un¬ 
doubtedly is to he construed amplification; 
and hence irreversibility is established.— 
Again, Ziffer maintains that if the subject 
of simile be of such a nature as conveys an 
idea of magnitude, the divorce is irrever¬ 
sible, hut otherwise not. Some commenta¬ 
tors allege that Mohammed coincides with 
Haneefa on this point; others, that he agrees 
with Aboo Yoosaf. The nature ^ of these 
diversities of opinion is exemplified iu a 
case where a man says to his wife, “ you are 
under a divorce like a needle's eye,** or “like 
the size of a needle*s eye,’* or “ like a moun¬ 
tain,” or “ like the size of a mountain;” 
for under the first of these forms the divorce 
is lield to bo irreversible by Haneefa alone; 
under the second it is so with Haneefa and 
Aboo Yoosaf, and not with Zilfer; and under 
the third it is so with Haneefa and Zilfer, and 
not with Aboo Yoosaf; hut iiuder tho fourth 
form it is irreversible with them all. 

If a man say to his wife, “ you are repu¬ 
diated by a heavy divorce," or “ by a broad," 
or “ by a long divorce/’ one divorce irrever¬ 
sible takes place: because a thing of which 
the reparation is impracticable is called 


woman becomes completely divorced by the 
first part of the sentence. 

If a man say to his unenjoyed, wife, “ you 
are divorced once/’ and the woman should 
happen to die before the word “ once '* be 
pronounced, in this case divorce docs not 
take place, because be has here associated 
the number with the divorce, which conse¬ 
quently ought to take place accordingly; but 
the woman dying before tho number is men¬ 
tioned, no subject of divorce remains at tho 
time when it should take place, and hence 
the execution of it is null ; and so also, 
where he says, “ yon are divorced twice" 
or “ thi*ice.” 

Ip a man say to his unenjoyed wife, “you 
are divorced once before once,” or “ once, 
and, after that, again,” a single divorce 
takes place ; but if he were to say, “ you are 
divorced once, and previous thereto once,” 
two divorces take place; and so also if he 
were to say, “you are divorced once after 
once.” The proofs are all drawn* in this 
case, from the Arabic idiom. And if the 
mau say, “you are divorced once with 
once,” or “ once along with once/’ two di¬ 
vorces take place, because of the associating 
particle withy which makes the se.utenc6 
appear as of two divorces collectively. Aboo 


heavy, smd nil irreversible divorce is of this ! Yoosaf says tliat, under tho second form, 
kind, inasmuch^ as the reparation of it is \ one divorce only takes place: his proof is 
Ijfiicult; and with respect to those things of j drawn from the Arabic idiom. In all these 


which the I’Cparation is difiloult, it is com 
mon to say, “ they arc long and broad "—It 
is recorded from. Aboo Yoosaf that the divorce 
thus occasioned is reversible, because the 
descriptions of diiiioulty, length, or breadth, 
do not apply to divorce, ana are therefore 
nugatory. And if the man should, by any of 
these sentences, intend three divorces, it ia 
approved, because separation is divided into 
two kinds, th.3 light and heavy, so that when 
the heavy (which is three divorces) is parti- 
cidarly specified, it is held to be efficient, 

iSretion., 

Of Dworce before Coliahitutionf 
Three dhorccs lake place upon an %in€7i“ 

Divorce pronounced upon a woman be¬ 
fore cohabitation is in all oases oomplete and 


instances it ia to be remarked, that two di¬ 
vorces would take place upon an enjoyed wife. 

If a man say to bis anenjoyed wife, “if 
you enter tlie house you are divorced once 
and again,” and she afterwards enter the 
house, a single divorce only takes place upon 
her, acoording to Haneefa. The two dis¬ 
ciples say that two divorces take place. But 
if he were to say, “you are divorced once 
and again, if you enter the house/’ and vshe 
afterwards enter it, two divorces take place 
upon her, acoording to all. And if ho de¬ 
clare tho same sentenoe, with a variation in 
the construction of it, thus, “you are di- 

irreversible. An attention to this rule is 
necessary to tho understanding of several 
cases in this section. 
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'g«^'</noQ,—and again if you enter the are single (among women, in bemit^ 


Koot^okiiee l^as said that here also 
^^•6 ia a dilferejice of opinion, one divorce 
only taking place with Haneefa, and, two 
with the tw o disciples. Ahoo Laya, however, 
observes that here one divorce only takes 
place, according to all the doctora, as under 
this const-metion the last member of the sen¬ 
tence is utterly distinct and separate from 
tha first, and this is approved. , , . . „ 

In implied dimrce.—HTiM second kind ot 
divorce, namely Talak-Kinayat, or divorce 
bv implication, is where a man ropadiates 
his wife (not in express terms), but by the 
mention of soinetliing^ from which divorce 
is imderstood ; and divorce does not take 
place from this but by intention or circum¬ 
stantial proof, because the implication is 
not used to express divorce alono, since it 
may mean divorce, and also something else, 
and hence intention or circumatantial proof 
are requisite to determine tho construction 
in which it is to be taken. 

In implied dkwree are throe forme whieh 
(JFect a reversible divorce ,— The compiler of 
the lledaya observes that imijlication is of two 
kinds. The Fiest is that from which a single 
divorce reversible takes place ; and this con¬ 
sists of three forma of words, to wit,-^ 

—Count I Beek the puriheatiori of your 
womb !’'-•* You are single !'—of the Fiiisx, 
because to count means enumeration, and 
hence the word “count!’’ bears two con- 
stractions, one, “count! (the courses that 
are incumbent upon yon);’* and the other. 

“ count 1 (the blessings of Almighty (rod) ; 
and if the speaker intend the former nicnn- 
inff. divorce is the ascertained construction 
of the word, in virtue of such his intention ; 
and here the divorce takes place, of neces¬ 
sity, fiom his having desired her to count 
her courses, which order ia of no force except 
where he has divorced her, because previous 
to tho divorce, the counting of her coupes 
was not incumbent upon her, and hence it is 
the same as if he had said, “ you are di¬ 
vorced, and count!” And as this necessity 
is sufficiently answered by a royeraiblG di¬ 
vorce, a reversible divorce accordingly takes 
place. And of the 8 ecoNI), because ‘ seek 
the purifleation of your womb ! ” may either 
mean. “ see that your womb bo free from 
projTony, iii order to your getting another 
huabund** (since this expressly applies to 
the same thing as is designed by the pre¬ 
ceding word •‘count,'' and therefore may, 
in the present case, stand instettd of it), or , 
it may mean, “sco that your womb be free j either mean, 
from progeny, in order that 1 may divorce I 
you;" and where tho husband intenda the! 
former meaning, a divorce reversiblo takes I 
place, the same as in the prooedhig case. ■ 

A iid of the T.h tki>, because *‘ you are smgm \ 
may either mean, “ you are repudiated by a | 
single divorce" (and where such js the in¬ 
tention, a siriglo divorce reversible takes | 
place, as by this form such a. divorce is 
cffoctod), or it may mean, “ you .are single 
(liaving no other along with you); or you 1 



so forth "). I bus, those words bear 
variety of constructions, intention is essen¬ 
tially requisite to their effect; and it is to 
be observed that those forma occasion no moro 
than a single divorce, because auoh forms 
amount to'“you are divorced;" and as 
where the words “you are divorced*' aro 
expressly mentioned,, no more than a single 
divorce takes place, bo also, in this case, a 
single divoroe only takes place a fortiori, 
because mere implication is weaker m its 
effect than the express mention oi anytHing, ^ 
Sot>enteen which effect an irreop-aihle di¬ 
vorce, —And from all other implications of 
divorce besides those throe, 'where divorce 
is the Jiusband's intention, a single complete 
(or irreversible) divorce takes place; or, if 
he intend throe divorces, throe divorces take 
place; or, if two, two divorces; and these 
expressions of implication of divorce are as 
follow;—" You are separated‘ "—“ you are 
cut off 1 " you are prohibited! " •“ tho 

reins aro thrown upon youT own neck! — 
“ be united unto your people ! ’’—“ you are 
devoid! " I give you to your family! 

“I set you looseyour business is in 
your own hands!you are free! - 
“ veil yourself“be clean!"—“go forth !*’ 
—“ go to !“ go ! “ ariseseek for 

a mate ! "—all 'which expressions aro impli¬ 
cative of divorce, as each of them bears a 
construction cither of divorce or otherwise; 

I since '‘you arc separated!" may either mean 
“ you are separated (from mo in marriasro**), 
or “you are separated (irom your family "), 
ill the same manner, “ you are cut ott S *’ 
may either mean “ you are cut off (from 
marriage’*), or "you are cut oif (from your 
famiiv and iriends ’0 ; and so also “ you are 
prohibited!'* may either meau “you are 
prohibited (in marriage’’), or *' ydu aro 
prohibited (to me as a companion because ot 
your evil disposition"). In the same manner, 
‘‘ the reins are thrown upon your own neck I ’’ 
may either mean “you are at liberty to go 
whore you pleas© (as I have divorced you)," 
or “you may go (to visit your parents,” and 
so forth); and so also, “ be united unto your 
people!” may either mean “return tg your 
family (as! have divorced you,") or-..("as 
you arc unfit for society on account oI the 
badness of your disposition"). “ Vou are 
de'Voicl," may, in the same manner, either 
meau “you. arc devoid (of marriage)," or 
“ you are devoid (of vi rtue and religion h au d 
so also, I give you to your family !'* may 
"lor mean, " 1 return you to your family 
, . 1 have divorced you), or, " I return you 
to your family (on account of your evil 
disposition, in order that you may I’emain 
there ’’); agreeably to tho same mode of re^a- 
soiling, “1 set you loo.se!" may cither 
menu " I set you loose (from the icatiaint 


An observation is hero introduced ni tho 
text, which, as it turns upon a point of 
grammatical criticism, is incapable of trans¬ 
lation, and is therefore ncoesmirily omitted. 
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as having divorced you),” or, 
' loose (to go where you please) 

so also, *“ your business is in your own hands/* 
may either have respect to divorce, or to any 
other circumstance; and ‘ ‘ you are tree ! 
may either imply “ you aro free (from the 
boiid of marriage),*’ or, “you are free (as 
not being a slave);” atid so also, “veil 
yourself! *’ may either mean ‘ ‘ veil yourself 
(fromme as I have divorced you)/* or, “veil 
yourself (that you may not be seen by a 
stranger) ; " in the same manner, “be clean f ** 
may either mean, “ ascertain whether your 
womb be free from seed, that yourniiy be en¬ 
abled to marry with another man,” or, “that 
the descent ot a child b('gotten upon you may 
be known;” and so also, “go forth!” may 
either mean, “ go forth (as 1 have divorced 
yon),'* or, “ go forth (to visit your parents);*’ 
and, “go toJ”—“gor*“-“ariBer’ may 
either signify, “go to (and so forth) as I 
have divorced you,” or, “ go to (and so 
forth) and do not provoke me to divorce 
you;*’ so also, “seek for a mate!** may 
either mean, “ seek for a husband, as 1 have 
divorced you,’\ or, “ seek for a proper com- j 
panion to sit with you : ’’ since, therefore, all j 
those expressions admit the construction 
either of divorce or otherwise, the intention 
is essential to their efleet, except where the 
husband uses them in reply to a requisition 
of divorce made by his wife, in which case ^ 
the Kazec is to decree a divorce, hut yet it 
does not exist as a divorce between the bus- 1 
band and God, unless such was his intention/ ' 

Tiifi) compiler of the Hedaya observes that ‘ 
Kadootee has not made any distinction what¬ 
ever between those expressions in divorce: 
on the contrary, he has said, “ from all those 
expressions, when used in reply to a requisi¬ 
tion of divorce, a divorce takes place, inde¬ 
pendent of the intention, in a legal view, but 
not in a religious view,” whereas it is not so, 
this rale being confined to such expressions 
as are incapable of being construed into a 
denial of the requisition of divorce. 

It is to be observed as a rule, that there are 
three possible situations in which the person 
iriaking use of these expressions may stand ; 
ihitST, a general situation, tliat is, where ho 
is ludther swayed by anger, nor^ by any re¬ 
quisition of divorce, but acts from an un¬ 
biassed volition ; Becondly, where divorce is 
the subject of discourse at the timo of speak¬ 
ing (as, for instance, where it is demaiidt^d 
of him by his wile); TniEDLY, where he is 
under the impulsG of anger. The expres¬ 
sions of implication arc also of three kinds 
Eiust, those which equally bear a constrtic- 
tion either of denial or assent ;— SicCONPiiY, 



* That is to say, Jilthoxigh divorce take 
place in point of law from the judicial deoreo, 
yet in foro conscientico the man must con¬ 
tinue to hold liimscdf married, insoniueh that 
ho cannot, without sin, marry another wo- 
muTi, in lieu of her who is thus divorced. 
This is the distinction hot ween law and reli¬ 

gion in divorce throughout, 


I those which can bo construed into 
[only;—and, Thirdly, those which may bo 
I construed either into assent, or into excla- 
I mations of contumely and reproach; and, in 
' the first of these situations, divorce does not 
I take place from any of those expressions, but 
by intention; and* if the busband declare 
I that he had no such intention, bis detiara- 
I tiou is to be credited, because they all bear a 
double construction, and hence the intention 
'is uecesaary to establish the effect; and, in 
the second situation, divorce takes place in¬ 
dependent of the intention in a legal view, 
and the declaration of the husband is not to 
be erodited, where he has used expressions 
bearing a construction of assent only; whi(3h 
are as Ibllow 
“ ’Son are disengaged ! ** 

“You are separated ! ** 

“ I on are cut oil I " 

“ You are prohibited ! ” 

“ Count!” 

“ Your business is in, your own hands!*' 

“ Choose 1 ” , . 

The reason of which is, that the evident 
meaning of the luisband, in usin^;' them in 
reply to a requisition of divorce, is divorce* 
as they do not bear a construction of denial; 
but if, in this situation, the Inisband use any 
of these expressions which may bo construed 
equally into donial or assent, divorce does 
not take place but by intention; and the 
declaration of the husband, wdth respect to 
his intention is to be credited. The expres¬ 
sions alluded to are as follow : - 
“ Go ! ” 

“ Get up i *’ 

“ Veil yourself! ” 

Get out 1“ and so forth; 
because these words may ail be construed 
into denial of the request: and as the denial 
of a request is a circumstance leas forcible 
than the act of divorce, they are rather to ho 
taken in the former sense ; but yet, as they 
also bear a construction of assent, they occa¬ 
sion divorce, where such is the intention. 
Those expressions may be eonsti'ued into a 
denial of the request, on account that, “ Go 1 ’* 
may mean, “quit thus speaking;** and, in 
like manner, “Get up! * may mean, “ Bo 
gone ! and do not talk thus ; *’ and the same 
of “ Teil yourself! *’ as a direction to put 
on the veil sometimes implies an order to go 
away; wdierefore it may imply on this occa¬ 
sion, “go away, and leave oft speaking in 
tills manner; ” and the same also of, “get 
out! “—but, in the third situation, divorce 
does not take place without the intention of 
tlie. speaker, from the nse of any expression 
of implication, except such as may bo equal Ly 
construed into assent, and into exclamations 
of contumely and reproach; and those aro 
the three following: — 

“ Count! '*^ 

•‘(Jhoose!** 

“ Y our business is in your own hands I 
from all of which, when used in anger, di¬ 
vorce takes place in point of law, indepen¬ 
dent of intention; and the declaration of the 


.J 
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httslymdf, denying sucIl intention, is not to 
lie.;credited, because the ciremnstiince of 
anger proves tLe intention to bo divorce, --It 
is recorded from A boo Yoosaf that if tlie bus- 




to be completely effected on the iuSfc , 
admitting a eoutinnance of connexion with 
the subject; and it is indispensably neces¬ 
sary that this last species of irreversible 


band were, in anger, to way, I have no i separatioTi be also oouiitenanced by the law, 
nronortv in von 1 " or, 1 have no control ' in order that the door of reparation may not 

I J ^ ^ ^ ^ * _. _ _ 1 I- .-X. xl. ^ «k. J Xv /s •• 1 

over you l or, 


, “ I give jniL your own way 1’^ 1 be closed agiiinst the Imsbaiid if he should 
or, ” I have separated from yon 1” or ^‘join repent (that is to say, that it may remain in 

yourself to your people!” His declaration ^ ‘ ^. e... 

is credited, even where he denies having in 


tended divorce, because these expressions 
may all bo construed into exclamations of 
coutuinely or reproach, as well as of divorce; 
as his words, “ .1 liave no property in you ! ” 
may mean, ” because you are so base that 
you are incapable of btung considered as _a 
property:” and, in the same manner, his 
words, “I have no control over you !” may 
mean, “because of the wickedness and stub¬ 
bornness of your disposition;” and so also, 
“I give you your own way!” may mean, | 
“ because X cannot direct you; ” and, in like 
manner, “ I have separated from you ! ” niay 
mean, “ because of your vicious disposition.” 

What has just been stated, viz., that| 
“ where the husband says, you are separated! 
or, you are cutoff! divorce irreversible takes 
place/’ is the opinion of our dtictors.—Shafei 
has said that tlie divorce occasioned by these 
words is reversible, because the reason why 
those expressions occasion dHwoe is, that , 
they are implications of divorce; whence it 
is that the intention is a condition of their 
effect, and also, that the divorce occasioned 
by them is complete in part of number, the 
same as in an express divorce, wlicre the 
husband is authorized to pronounce three 
divorces, and having given one, his nntiio- 
rity remains with respect to two other 
and also, that If he intend three divorces, 
throe take place accordinglv ; and such being 
the case, reversal is lawful here in the same 
manner as in an express divorce, the thing 
which is implied. The arguraent of our 
doctors on this point is, that tlio act of irre¬ 
versible divorce has proceeded in this ease 
from a competent person, and is exercised 
upon a tit subject of it, according to the 
power by law established over the wife, 
which enables her husband to put her awaj 
in 3 uch a manner as that she shall be deci¬ 
sively and irreversibly separated from, him ; 
and hero the husband is competent to the act 
of irreversible divorce, as being of sound 
mind and mature age; and the w'ilh is a tit 
subject of it, as being lawfully liable to 
irreversible divoroe before coliabitation (and 
also after it where her husband pronounces 
it for a compensation); and this bower, like 
many others, is instituted by the law lyith a 
view to the oonvouience of the individmil, 
which sometimes requires a deciaiye sepa¬ 
ration to be effected slowly and deliberately 
(;).s in divorce reversible), whereas, at other 
times, it requires that vsnch a separation 
should take place on the instant, without 
any continuance of connexion with the sub¬ 
ject of it (as in the triple form of divorce), 
and at other times it also requires separation 


his powder again to marry his wife, without 
her being previously married to another) ; 
and also, in order that the womar/s delicacy 
may be preserved from the effect of a divorce, 
by tlie man taking her back without the 
intervention of marriage with another ; and 
such being the oas<?, divorce irreversible 
ensues from those expressions. In reply to 
the assertion of Shafei, we ohservo that those 
expressions are not positively implications, 
since each of them may bo used in its own 
literal sense;—and as to Avhat he further 
alleges, that “ the intention is a condition of 
their effect ” (thence inferring that they are 
undoubtedly implications of divorce), the 
inference is not admitted, because the inten¬ 
tion is made a condition for the purpose of 
afloertainiug one of two species of sei)aration, 
and it is thus made a condition for the 
purpose of ascertainin^f one of two^ sorts of 
a separation,^ which is a separation from 
marriage, and not for the purpose of divorce 
taking place; with respect to what Shafei 
further advancCvS, that ^Hhe divorce occa¬ 
sioned by any of those expressions is incom¬ 
plete in point of number* (thence inferring 
that they are implications of divoi^ce), we 
reply that the paucity of the nuniber of 
divorces is not on account of those expres¬ 
sions being implications of divorce, but 
because divorce is established on account of 
the connexion of marriage becoming dis¬ 
solved; that is to say, on account of those 
expressions the tie is dissolved,^ and divorce 
siguitios the d.lasolutiun of a tie, wherefore 
divorce is necessarily established; the infe¬ 
rence, therefore, is that the taking place of 
divorce, is involved , but not that the afore¬ 
said expressions are impUoations of divorce : 
—and with respect to what he further says, 
that “ if the husband intend three divorces 
from the use of any of those expressions, 
three take place accordingly ” (inferring that 
they are implications of divorce), we reply 
that the intention of three divorces from 
those expressions is approved only as three 
divorces is one species of separation (for 
separation is of two species,—tho mild and 
tlie rigorous*), and, where there is no inten- 

* by the mild separation is meant that 
species of complete divorce which admits of 
the husband re-marrying his repudiated wdfe 
without the necessity of her intermediate 
marriage witli another. By tho rigorous 
separation is meant that sort of complete 
divorce whioli does not admit of the man 
re-marrying his repudiated wifo^ until she 
shall have been married to, enjoyed, and 
repudiated by another man. They have 
been already fully explained. 
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l^e/leasfc forcible is established. 11 is ( say to his wife, ' ‘ choose \ (thoTeby 
r:fee!5d)aerve(i that an iiitention of two ! divorce), or “ divorce yoursell! the woiSau 
divorces is not approved with our doctors : I has a power to divorce herselt so long as she 
contrary to the opinion of ZilTer: but this i remains in the precise situation’'* m which 
has already been treated of. fiho received it; but if she remove, or turn 

If a man say to his wife, “ count!—count!'her attention to anythtng else, the power 
—count! and afterwards declare that hy i thus vested m her is done away, and her 
the lirst of these words he meant divorce, [ option no longer remains, because the exercise 
and by the others the .repetition of the I of the optional power thus committed to the 
W'^oman’s courses [requisite to its completion] | woman is held, by all the companions, fco ho 
his declaration is credited in point of law, as ' restricted to the precise situation in which it 
he appears to have intended these last words is received: and also, because this species of 


delegation is a transfer of power, not a com¬ 
mission of agency, and to give effect to tim 
former, the reply is required on tho spot of 
declaration, the same as m sale, since all the 
moments of one situation are accounted as u. 
single moment; but a situation may he 
altered, sometimes by change of place, at 
other times by chance of employment,because 
from hirintending divorce by the first word, la situation of eating and drinking (for in- 
it follows that he repeated it a second and stance) is not that of disputation ; and a 
third time, in a situation where divorce is situation of business, on the other hand, m 
the subject of discourse, and this situation | neither a situation of eating or drinking, 
proves his intention in these repetitious to nor ot disputiitioii, 


in their true sense, it being customary for 
a. husband, where he divorces his wife, to 
desire her to count the courses necessary to 
the completion of her Edit ; and hence 
apparent circumstances bear evidence to his 
intention : but if he were to confess that in 
these last words he had no particular inten¬ 
tion, three divorces take piace,^ because. 


be divorce also; wherefore, if ho were to 
deny this intention, yet he is not credited, 
ciroumstances bearing evidence against him: 
contrary to where he declares that lie had no 
intention of divorce in any of tho three 
words, for there divorce does not take place 
at all, because circumatanoes do not tend to 
disprove his declaration : and contrary, also, 
to where ho declares divorce to be his inten¬ 
tion in the third word, but not in either of 
tho two preceding, in which case no more 
than one divorce takes place, because, as he 
does not put the construction of divorce upon 
the two preceding words, it does not appear 
that divorce was the subject of discourse at 
the period of his speaking the last. It ia 
to be observed that tho declaration of the 
speaker in denial of his intention is not to 


And is'mmulted hy her re^noral. —Ihb 
right of option of the woman is annulled 
upon the instant of her rising from her sent, 
as that circumstance proves her rejection of 
it: contrary to the case of a {Sillim or a Sirf 
sale, which does not beconie null upon tho 
instant of rising or removing, the cause of in • 
validity there being removal without seisin, 
Jnteyition, 07i the part of the husband^ -is 
requisite to constitute a delegation. -And 
where the husband thus addresses lus wife, 
an intention of divorce is a condition requi¬ 
site to the effect (as meiitionecl iu the preced¬ 
ing chapter) booauae the word “ choose I ’’ 
is one of the implications of divorce, as it 
is capable of two cornstrnotions, by one it 
desires the woman to choose herself, and by 
another to choose her clothes, and so forth ; 


bo credited, unless it be given upon oath, j and if she eliooso herself,f a divorce i 


because he relates what, having passed solely 
in Ids own mind, cannot be Known to any 
other person,—and hence he is the Ameen, 
or inquisitor, with respect to the intellij^enco 
he gives; and the declaration of an inquisitor 
is credited upon oath. 
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siblc takes place. Analogy would suggest, 
in this case, that from choosing herself 
nothing whatever should^ ensue, although 
divorce be the intention of the husband, be¬ 
cause he cannot himself effect divorce by 
the use of such words ; that is to say, if ho 
were to say to his wife,^ *' I have chosen my¬ 
self from you,” nothing whatever would 
follow, and consequently how can he give a 
delegation of this nature r—But hero divorco 
takes place upon a. more favourablo construe- 
tion, tor two roasoius ;—FiEsr, all the com¬ 
panions agree that divorce takes place from 

noiri fiK Kliia ti-vni'peaian 


Talak, or delegation of divorce, IS where the ^ . 

husband delegates or commits the pronounc - 1 the use of this expression; — S kcondlt, tho 
ing of divorce to his wife, desiring her to , husband has it at his option either to continue 
give tlie effective sentence, and it is compre- ' the maniage with lus wife, or to put her 
bended under three different heads, termed away, and hence it follows that he may con- 
Option, Liberty, and AV-Ul. stituto her his substitute with respect to that 

(Section L - 

Oflhhliym%or Option, * Arab. Majlis.—-This term is treated of 

Delegation by Option confers on the ivife at large elsoAvhere.^ 
fi pomer of dworciny herself; hid this right 1 + ITiis is an idomatical phrase in Iho 

of' optionfs rostricted to the precise -place or \ Arabic, signifying, that she chooses her 
sitiKxtion in which she receives ly a man 1 liberty from the matrimonial tie. 











DIVOKCE. 

W where the woman if? thus left to Jnd divorce takes 
hiT Air^iiou. ami says “ I choose myself/' a | option of it he expressed m the Mozar^^ ^ 

'dn'oi^e irreversihle takes place J^ecause the co/yrw70w l.F a hiisbond say to ma 

woman's choosing* of herself cannot ho estab-1 wife, ‘‘ choose !" and she reply to him m 
lished btit by h^r becoming sole and mde- the Mozaree benso [which, in the Arabic, 
Ticndent, which can only be the case in 
irreversible divorce, ns, ■where it is reversible, 
the husband is at liberty to take her back 
without her consent at any time during the 


is common to the present and futurej, saying 
“ I do (or will) choose mysell,” divorce takes 
place, on a favourable construction.— Ana- 
without her consent at any ume auriug uie logy would suggest in this case that no di- 
coiitinaance of her Edit, and tlms she would , voice takes place, because, it the woman s 
not become sole and independent on ^ the , reply be taken only in the tuture, it stands as 
instant, which the nature of the ease requires, i a promise, and boars that constniction also,xt 
Under Ms fvr?n a sinf/le divorce onlt/ takes i in the prese-at; and lienee divorce 

plae^,wJMtever map he'^the mtentiofi.--\.T is\doo^ not take place, from her answer 


amounting only to a promise in the former 
sense, and from its ambiguity in the latter; 
as if a man were to say to his with, ** divorce 

-II *< were to reply, Atliko 

0.1 L will) divorce myself*’], 

in which case divorce does not take place, 
and so in this case likewise ; but the reasons 
for the more favourable constniction are 
twofoldFikST, it is recorded that, upon 
the descent of the passage of tho flora,ii 
relating to option, viz. ** 0 , MY SON ! SA.T 
TO YOOR WIVES, If you desire the life of this 


to be observed that, in the case at present 
under consideration, one divorce only can 
take place, and not three, although the as ii a man were to 
husband should actually have intended the | yourself, and she 
latter option not being of difi‘*rcnt descrip- ^ hiafsee [ I do (or 
tiojis contrary to complete separation, for - 
if the husband were to say, you are com- 
pletcly separated,” intending three divorces, 
the three take place accordingly, where such 
IS his intention, because this complete sepa¬ 
ration is of two desicriptions, the niiid and 
the idgoroiis, and it follows that intention 
with respect to one of these holds good. 

And, to cifect divorce, it is requisite that n.ysiiii, ± nttve nuiiiuwiiuK 
the personal pronoun ho mentioned hij one or you, but do not reply to it iintil such time 
othrr of the parties.—lT is also to be ohserved you consult your parents, after which 
that, \\diere the husband uses the expression read to her the above passage, and then stb 
“ choose ! " it is requisite that the personal her an option; and Aysha said, 
pronoun self be mentioned either by the r «hnii nnf. mnsu 

husband or tho wife, insomuch that if the 
husband were to say, “ choose! ” and the 
wife answer, “1 have chosen," divorce docs 
not take place, because the effect of divorce 
is established by all the doctors upon the 
condition of the mention of tho personal 
pronoun by one of the parties; and also, 
hecauso the pronoun cannot be understood 
under any circumstances of ambiguity’’, and 


these words of the woman hear two con 
str notions: one, that she chooses her husband 
(which would not occasion divorce); /^^^d 
another, that she chooses her self (which 
would occasion irreversible divorce); divorce, 
1 hcreforo, does not take place in defect of the 
pronoun, on account of its ambiguity. 

That is, either hy the husband, in Im 
declaration ,—a man say to wife, ‘‘ choose 
yoarself," and she answer, “ I have chosen, 
a divorce irreversible takes place, bccaiise 
the w'ord self here occurs in the words of the 
husband, and the words of the woman are 
in reply to hitn ; and hence her words vir- 
ijudly comprehend herself. And, in the 
same Tnanner, if the husband were^te say, 
“ choose an option," and she reply, I have 
chosen," a divorce irreversible takes place ; 
the proofs here are drawn from the Arabic. 

Or hy the wife in her re])ly ,—If a man 
say to his wife* choose !" and she reply, ‘ 1 
have chosen myself," divorce ^takes place, 
wh( i’e such wu3 tho husband s intention, 
because tho word self htire occurs, in the 
reply given by the woman, and the expres¬ 
sion of the husband bears tho construction 
ol' that which he iutended. 
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world " (to the end),—the prophet said to 
Aysha, “ I have something to mention to 

, . , x.n .__i. .L-jjQ 

he 

and then gave 
—d, **in such a 
matter as this I sfuill not consult my father 
or nioth(?r, hut *will (or do) choose Go:d and 
his prophet," which words tho prophet oon- 
sideri'd as a reply, importing, " I do choose; 

—Secondly, the word Akhtarto ["1 do (or 
will) choose myself"], expresses the present 
literally, and tho future figuratively, the 
same as the word. Ash ado [i. do (or will) 
testify], in giving ovideuce before a magis¬ 
trate ; contrary to 'where a woman answers 
Atliko Nafseo [1 do (orwill) divorce myself], 
for here it is impossible to receive her words 
in a present sense, as they do not relate to a 
thing now existing; 'whereas the expression 
Akhtarto [I do (or will) choose myseltj, on 
tho contrary, relates to a thing now present, 
to wit, the woman choosing herself. 

Where the husband gives a poiocr of op¬ 
tion thrice repeated, and the wife make only 
a single reply, yet three divorces take place 
from it, independent of the husbanefs in¬ 
tention.—l:p a man say to his wife, " choose! 
—choose !—choose!” and she reply, “ 1 have 
chosen the first,” or ”tho second," or "tho 
third," three divorces take place, according 
to the doctrine of llaneefa, and the in¬ 
tention of the husband is not requisite, 
although the word here used be an implied 
expression, because ibis repetition of the 
word " choose !" proves his intention to be 
di*vorce, as the option given to the woman 
ia repeated only 'with tliat view.*—The two 
disciples say that only one divorce takes 


* Some grammatical reasoning, incapable 
ot translation, is omitted in this part 
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^ther case; but they agree with, 
/that the intention is not essential, 
ll^reason above assigned.—And, in the 
same tnamier, if the woman wore only to 
reply, “ I have chosen,” it is effective of 
throe divorces. And so also, it’ she were to 
reply, “ I have cliosen a choice.'’—This is 
admitted hy all the doctors ; hceanse, where 
she only says, “I have ohoson," it is pro¬ 
ductive of three divorces ; and, consecjuently, 
when she speaks in a way to give tliis ad¬ 
ditional force, it produces the same a fortiori. 
—And if she were to reply, ‘‘ I have divorced 
myself/' or have chosen myself with 
respect to one divorce,'’ one divorce rever¬ 
sible takes place. 

WHiere the word divorce is mentioned 
the husband^ the divorce which follows 
rerenihU.-A.^ a man say to his wife, “one 
divorce is at your option,” or “ choose with 
respect to a single divorce,” and she reply, 
”I have chosen-myself/\one divorce re- 
Versible takes place, becaiiac- tho man has 
given the woman an, option so far as one 
aivoTce, and expressing it in direct terms 
(as above)* ■yre divorce proceeding from it is 
reversible. 

Section TI^ 

Of Amir dm- Yed^ or Liberty A 
In a delegation of liberty^ divorce tahes 
place according to the mimhe.r mentioned by 
the tcife, independent of the husbands in^ 
Umtkm / and the divorce lohich follows is 
irrccersihlc. —Ip a m'an say to liis wife, 
“your business', is in your own hands,” 
intending three divorces, and the Woman 
answer, “I have chosen myself with one 
choice/' three^ divorces take place.' The 
I>rOof of this is drawn from the nature of 
the;* ' *.. 


Sl 


divorced 

have chosen myself by one diyorce," one 
divorce only takes place ; and this divorce is 
irreversible, although the reply bo delivered 
in express and not in ambiguous terms, 
heoauHo it bears relation to the words of 
the husband, which being .an implication, 
amount to a delegation of irreversible di¬ 
vorce, and not of reversible.—The reason 
why an intention of three divorces is ad¬ 
mitted in the present instance, is that the 
words, “your businosa is in your own hands,” 
are capable of both a restrictive and un ex¬ 
tensive construction, and hence may imply 
three divorces, as well as one; an intention 
1o that effect therefore holds good, since that 
is one of tho senses in which the words may 
be taken: contrary to the expression con¬ 
sidered in the preceding section, to wit, 
“choose!” that being inoapahle of hear- 

* because an express divorce is uniformly 
reversible, unless other wise speoitied. 
t This is a contraction of Amir-ke-ba- 


ing an extensive construction* as was 
demonstrated. 

Delegation of liberty may he restricted to 
ft. particular time^ or to sci^eral different 
specified periods of time .— If a man say to 
his wife, “tout business is in your own 
hands this day, and after to-morrow,” tho 
night is not includedand if the woman 
reject the liberty thus given to her for this 
day, it is, with respect to this (lay, annulled; 
hut it still remains to her for the day after 
the mojTow, because the husband has ex¬ 
pressly specified two particular periods, with 
the intervention of a similar period, to 
which the liberty does not extend (to wit, to¬ 
morrow); and hence it appears that those 
arc two distinct liberties, and /he^ rejection 
of one does not amount to a rejection of tlio 
other, differ says that both amount only to 
a single liberty, this being anulagous to a 
case where a man says to his wife, ” you are 
divorced this day and the day after to-iaor- 
row/’ which implies one divorce,only, and 
not two (on the idea of one taking- place, 
this day, and the other the day after the 
morrow); and hence, inviike manner, one 
libert^z^ only is ihipHed.—Rut to this it may 
be replied, that divorcee is not of a nature 
to admit restriction to any particulr.T time, 
whereas liberty is capable of such restriction; 
and hence that wliioh regards the first period 
mentioned is restricted to that period, and^ 
that which regards the second period com-' 
menecs de novo. - 

I 3 ? a man say to his wife, “ your husiness’- 
is in your own hands to-day and to-moi^*ow,” 
ahe iiig'htis comprehended in it: and, if the 
woman should reject tho lihi.'rty on the in- 
it is totally annulled, aiui, does not 
r.'turn on the morrow (according to 
Zahir Hawayet), as this amounts oply to one 
libezty, heeauso that between the t\V.o periods . 
I specified no similar period intepvenea to 
‘ which the liberty d(3es not extend. ' “ 

Objection. - Although a-period similar 
lo the two specified does not intervene, yet 
night mtervenes, from whidi it Avould follow 
that tho^ liberty given for to-day and to- 
' morrow is not a single liberty. 

Keplv.—T wo distinct liberties are not 
occasioned by this circumstance, because the 
intervention of night, althougli it may inter¬ 
rupt or suspend a matter, does not divide 
or terminate^ it, aa in a public coui-t, for 
instance, which may, on account of the night 
coming on, be adjourned, without any actual 
breach in the series of its proceedings ; thus 
it is the same o,s if the man where to say, 
“your business is in your own liands for two 
days,” in which case a single liberty only is 
undcrstooci. 

A nd it is not anmtUedby the tcife's rejec¬ 
tion of it until the_ time or times mentioned 
he fully expired.- 


p expm d. —It is recorded, from A boo 
-- - lJanee,la, that although the woman should 

1 ed-ke, .Uteaily, “ your business is m your reject the liberty on. tho instant, yet it still 
own hands, 4 .f., “ you are at liberty to do as rema‘ ' 


you please/’—The word liberty is adopted 
singly, fur the sake of brevity. 


remains with her for tho following day, m 
she is not empowered to reject it (mat is to 
say, slie cannot refuse her assent to receiving 
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; .becoming establisbed in her upon the i nouncing it, and hence ib compreheiiL^j^^ 
husb&d saving, “ your business is m your I things, a transfer of power, and a si^iT 
'^wn hands,’* independent of her consent, sion; -in the sense ot a suspension, it con- 
<as in the direct execution of divorce, for | tmues m iorcebeyoiuUhe Mujiw, 
instance, where, if the husband were to say,: ance of the situation of dechmitioii, to the 
•• ^u ure divorced,divorce takes place in^ I Maihs or situation in which the woman 
dcMident of the consent of the wife); and' unaerstands or is informed of it, where she 
such being the case, liberty remains still fihspnt. or in the sense of a transfer of 
with her for the morrow, when she may 
lawfully m.ako use of it by choo^ug divorce. 

The ground upon which Zahir hawayet 
proceeds, is that as, if she were to choose 
divorce as this day, no liberty rein ains with 
her for to-morrow, so if she reject the liberty 
this day, no right of choice remains with her 
for to-morrow, because a person who has a 
choice of two things is not authorized to 
eliAnafi nmrfi than one of them. 

It is recorded, from Aboo Yoosaf, that if a 

hiiaband say to his wife, your business is in uumi«.i.c:u, ...... v.., - ........y 

your own hands for this day, and thfi same 1 proporty, m which suspt naion is not at all 

for to-morrow,” this aiuountB to two liberties, understood; now smoo it appears that the 

because hero the delegation applies to two | situation of the wife alone is regrarded, and 
portions of time, distinctly and separately not that of her husband, we must recolloot 
^pressed : contrary to the precedins case, that her situation may be altered in various 
where the times arb not thus discriminated, I ways, sometimes by removal Irom one pl^e 
Mt are both mentioned under one head. to another, and sometimes by her employme 
The time of it may be fixed for the occur- herselt in any other matter, as was previously 


is absent, or in the sense of^ a transfer o.f 
power, it is anmilled, on hei rising irom hex 
seat, where she is present; but the situation 
of the husband ia not regarded,.because the 
suspension is absolute with respect to him : 
contrary to a ease of sole, as in that the fle- 
oiaration of sa e does not remain in force 
beyond the Majlis of declaration, since in a 
sale the Majlis or situation of the seller is 
regarded as well as that of the purchaser : 
and the retraction of the seller, at any time 
previous to the consent of the purchaser, is 
admitted, as sale is merely a transfer of 


renf:e of any specifiek evont ,—1 fc' a man say 
to his wife, ^‘your business is in your own 


stated. 

But it in annulled on the instant of her 

• - . /»_ X... ^4! ^ 


jT|g WILG yulil. ij LloJ-liCfOO xo V IT Xi ^^ • a; 

hands on ‘^the day on which such an oneirmn(/ from her seat,--lK¥. option of a 
arrives,” and the person mentioned arrive, | woman who is left at liberty to ^choose is 
but his arrival be not known to the wife annulled on the instant of her ^rising from 
unta night, her right of choice no longer'her seat, as tins act proves, rejection, be- 
remains because liberty is a thing of eon-; oauSe by getting up the attentioms deranged 
tinunnee, and hence the word day, with and withdrawn from the present subject: 
winch it is associated, is restricted to the' contrary to a cuse where she delays answer- 
day time, and that having passed away, it I ing for a whole day, for instance, and does 
discontinues • from her seat, nor employ herself 

'it is 7 U}t annulled hy delay (where there is\ in anything else ; for here her option re- 
no sperMcation of time), nor until the tvife mains to her, as a Majlis or situation is some- 
rises from her soaU a man say to his ; times^ of a short and sometimes of a long 

wife “ vour business is in your own hands,” duration, wherefore her right of option Con¬ 
or choose ! ” and she delay answering the I timies until such time as something appears 
whole day. and do not rise from her seat, her sufficient to terminate the Majlis, or to prove 
right of option remains to her so long as she. rejection. And here it is to be observed, 
does not employ herself in any other matter,, that by employing herself m anything else 
because a delegation of divorce by the forms is to be understood such a thing as is, in its 
of lilmrty or option is a transfer of T>ower to ' nature, termiuativo of her situation, and not 
execute divorce (that is, the husband by' any general thing. _ , ^ , 

that delegation empowers his wife to give It is not annulled by a change^ of posture 
divorce, na persons are termed empowered i/row « a (imescent posi-^ 

who act for themselves, and the act of thethe woman be standing, at the 
woman here is pronouncing divorce uponipenod of receiving the liberty of option 
herself, wherefore this proporty is supposed from her husband, and afterwards sib down, 
to resido in her),—and in transfer of power j her option remains, and is not aniiuUea, as 
a privilege of reply continues to the end of I her sitting does not imply rejection, but 
the situation of declaration, as has been de- ' rather the contrary, since her attention is 
nionstrated in the beginning of this oliapter.' thereby more colle cted.-And the rule is 
And if the woman lifiar tho declaration, the same where the woman, bomg seated, 
respect is had to the situation in which leans upon a pillow, or having leaned upon 
she hears it; but if she should not hoar it, her pillow (at the time tho husband speaks), 
respect is, in that case, had to tho situation , sits up without a pillow, because these ore 
in which she is informed of it, because, I no more than (dianges from one mode ot 
although Amir^ia-’Yed, or liberty, be a ' sitting to another, and do not import rejec- 
truTistbr of power to execute divorce, yet tho ’ tion any more than where a person sitting 
property of suspension is also allowed to upon oiio part changes and sits upon another, 
exist in it as it .is a suspension of tlie event —Our author remarks that this is the doc- 
of divorce upon the uct of the wife in pro- | trine of the Juma bagheer, and is most ap- 
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is elsewhere said, that where the 
sitting np without a pillow, aud 
tKen leans upon a pillow, option no longer 
remains, as this shows an' indifferenco re- 
speetinjE?’it aTYionnting to a rejection. ^ 

A wije may signify her icish to consult 
her friends^ icithout prejudice to her right of 
opilon.--\\ the woman, on rec<nvhig a liberty 
of option, say that she wishes to see her 
father, in order to consult him, or to get 
witnesses, in order to have their evidence, 
her option remains, beoauso counsel is ax- 
pedient in every business, and witnesses are 


,Si 


here) to say, “ I have separated myseltV 
her husband reply, “ I have consented 
thereto,” she becomeB.irreversibly divorced; 
and hence the expression of the %voman, “ t 
have irreversibly separated myself,*^ stands 
the same as thchusband^s delegation,-which 
is of simple divorce : but here the description 
of irreversibility which the woman has added 
to the simple divorce ivS held to be nugatory; 
and the simple divorce only takes place; as 
if she had replied, 1 have repudin ted my¬ 
self by one irreversible divorce,” in which 
ease n divorce reversible only would take 


requisite to controvert the Imsband’s denial | place; contrary to a reply of option, for if 


of the fact; and hence neither of these 
•^visiles expressed on her part is a proof of 
rejection. 

li’ the woman be riding upon a quadruped, 
or in a eainel-litter, and stop the animal on 


she were to answer, “ I have chosen myself,'^ 
no divorce whatever would take place, aa 
these words arc not of the same nature with 
divorce, for which reason it is that if a man 
were to say to his wife, I have chosen you,’’ 


her hiisband’s offer of liberty, still the right | or “ choose I ” intending divorce, no divorce 


of option is not annulled: but if she pro¬ 
ceed upon her journey, it is annulled, hc- 


whatever takes place; and in like manner, 
if the woman were to speak first, saying, 


cause tlio going on or stopping of the animal I ‘ ‘ I have chosen myself,” and her husband 

reply, “ I have consented,^’no divorce what¬ 
ever takes place; yet it is an universally 
received doctrine, that if the woman say, “ I 
have chosen myself,” in reply to a delegation 
of option, divorce takes place; hut the words 
of the husband in. the present ease, namely, 
‘‘divorce yourself,” is not a delegation of 
option, and hence the reply of the woman, 
as above stated, “1 have chosen myseif,” is 
nugatory. 

It is recorded, as an opinion of Haneefa, 
that in the present ease divorce does not take 
place from the reply of the wife, “I have 
SGparated myself,” because the woman acts 
contrary to the power vested in her, by 


is the same with those acts xn the woman, 
since its motions depend upon the rider. 

A BOAT or ship is the same as a house, as 
by the going on of the vessel the woman’s 
option IS not annulled, because its motion 
does not always depend upon the person 
whom it carries, 

Sretiofi in. 

Of 3Iashe&at^ or JfiU. 
mere a man empoirers his tclfc. to divorce 
herself in express terms^ the divorce which 
follows is reversihle.—l't^ a man say to his 
wife, “ divorce yourself,” not having any 
particular intention, or intending one divorce, 


and the woman reply, ” I have divorced my- : taking upon her to pronounce a thing diffe- 

her by her Ima- 
"separated” is 


seif,” a single divorce reversible takes place : rent from that delegated to h 
and if she wore to say, “ I have given three hand, as the oxineysiou ” 


divorces,” three accordingly take place, 
whore such is^the intention of the husband : ' 
the reason of this is that divorce, being a, 
general expresvsion, takes place In the lowest 
species ; but as, like other generio nouns, it ' 
also applies to the whole, an intention of 
three divorces is admitted: and, where there 


different from divorce, the one being implica¬ 
tive and the other express; and the husband 
delegated express divorce only. 

The powet\ token thus granted^ cannot he 
retracted.- a husband say to his wife, 
“divorce yourself,” he is not at liberty to 
retract, aa his expression involves a vow,^ 


is no particular intention, a single divorce: because he has, in this iustaxice, suspended 
reversiblo takes place, because the power of divorce -upon the oxccution of it by his wife, 
divorce is delegated to the wife in express ' and a vow is an obligatory not, for which 


terms, and express divorce occasions a divorce I reason a man ia not allowed to recede from 
reversible.— If the husband should in this!' 
case intend two divorces it is not admitted, 
because a generic noun does not bear that 


construction, where the woman is free ; but, 
if sh* be a slave, an intention of two divorces 
is admitted, that being considered as the 
whole, with respect to her, 

. Although her reply he expressed in the form 
of an irreversible divorce. —Ira man say to his 
wife, ” divorce yourself,”—and she reply, “I 
have separated myself,” a divorce reversible 
takes place, because separation is of the same 
nature with divorce, since, if a husband 
were to say to hia ■wife, “ 1 have irreversibly 
sepju’ated yon [from mo], intending divorce, 
a divorce irreversible takes place:*-and, in 
the same nxaxmer, if the woman were (aa 


it. If, however, the woman rise from her 
seat, or remove from the place, the words of 
the husband, aa above, transferring tlic power 
of divorce to her, are annulled, their force 
being .eopfined to the situation where the 
ofler is made ; contrary to where he vsays to 
her, “divorce your i^irra [follow-wifej,” as 

* Literally, * ‘ his words exixress (or amount 
to) a Yameen,” that is to say, suspend the 
mutter spoken of upon the oecuiTenoe of some 
condition on the event of which that matter 
takes place, independent of any further 
volition on the part of the speaker; and it is 
therefore, with respect to him, absolute and 
unrotractable. Y’ameen is here translated 
vow, as the above is one definition of vow. 
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commissi on of agency, wliieli is not 
to place, and may bo thereiorc 
retracted by the constituent whenever he 
flenses. 

The poiocr may he (jranteil genorally, —If 
ft husband say to Ms wife, “ divoroe yourself 
when you please,” she is at liberty to divorce 
herself either upon the spot or at any future 
period, because the wrd when extends to 
all times; and hence it is the same as if he 
were to say, divorce yourself at whatever 
time you like.” 

If a man say to another, “ divorce my wile, 
the person thus addressed may divorce^ h(ir 
either upon the spot or at any other time, 
and the husband may also retract, because 
this is a commission of agency, and therefore 
is not absolute, nor restricted in point of 
place : contrary to where he says to his wife, 
“ divorce yourself,” this being a transfer of 
power, not a commission of agency,* as the 
■woman thus addressed acts from, herself and 
not from another. Ikit if a man say^ to 
another, “ divorce such an one my wife,” 
(adding) “if you please,”^ the man is em¬ 
powered to divorce the wife upon the spot 
onlv ; and here the husband cannot retract, 
—ZilFcr says that this and the preceding 
case are alike, the addition of “ if you please ’ ’ 
in the one instance, or the omission of it in 
the other, making no difference, because the 
person so commissioned afterwards acts from 
hivS own will, like an agent in sale, to whom 
it may have been said, “ sell this thing, if 
■you please.’’—The argument of our doctors 
is that the words of the husband are a transfer 
of power, as ho siispcncls the divorce upon 
the will of the person whom he addresses, 
and he is the princi])al who acts from his 
own will; divorce, moreover, admits of sus¬ 
pension, whereas sale does not. 

A wife empowered to give herself three 
divorcits may give herself one divorce^—Iv a 
man say to his wife, “give yourself three 
divorces,” and sM^ give herself one divoroe 
only, it takes place accordingly, because, 
liaving been empowered so far as three 
divorces, it necessiirily follows that she is 
enabled to give a single one. ^ 

JJut, when empowered to give herself one 
divorce onhj^ she cannot give herself threc,’-^ 
If a man say to his wife, “divorce yourself 
once,’’ and she give herself three divorces, 
nothing whatever takes place, according to 
Haneeia.- -The two disciples say that a single 
divorce takes place, because the woman has 
done that to which she was empowered, 
together with that to which she was not em¬ 
powered ; and hence it is analogous to a case 
in which a husband says to Ms wife,^ “I re¬ 
pudiate you by a thousand divorces” where 



* That is to say, after being thus em¬ 
powered, she stands as a principal in the 
execution of divorce, and not ns an agent ; 

and a commission of agency maybe annulled 
at pleasure, wlicreaa the power devolved to 
ojiothcr to act as a principal cannot be so. 


three divorces lake place, because hfe J 
pronounced that to which he is empowered 
along with that to which he is not empowered; 
consequently the former takes efiect, but the 
latter is nugatory; and so likewise in. th.e 
present case.—I'he argument of .lianeeiais 
that the wife hag, in this case, attempted to 
do an act, the power of doing which has not 
been delegated to her by her husband, ^and 
hence she appears to divorce herself, first, 
and not in reply to the desire expressed by 
him, as he has empowered her so far as one 
divorce only, and between three divorces and 
one there is a contradiction, the word tliree 
expressing a eompound number, and one a 
single unit; contrary to where a man pro¬ 
nounces a thousand divorces upon Ms wife, 
as here three take place, because he acts in 
consequence of the desire of another : 
contrary also to the preceding case (viz. 
where the husband desires his wife to re¬ 
pudiate herself by three divorces, and she 
deedares one only),for hero one divorce takes 
place on account of her being empowered so 
far as three; whereas, in the present case, 
she is not empowered so far as three, and 
having acted contrary to the power vested in 
lier, w’liat she does is nugatory. 

Where the ivife s reply disagrees with the 
hushan(Ts declaration in respect to the natu? v 
of the divorce, it takes place according to fits 
declaration, not according to hei reply.—iV: 
a man desire his wife to repudiate herself l)y 
a reversible divorce, and she divorce lierself 
irreversibly, or the contrary, that mode ui, 
divorce takes place which was desired by the 
husband: thus, if a man say to his wife, 

** give yourself ouo_ divorce reversible,'* and 
she reply, “ 1 have given myself a divoroe irre¬ 
versible,'* a divorce reversible takes place, 
because the woman has declared a divorce in 
express terms, but with an additional descrip - 
tion, and the latter is nugatory, as being 
contrary to the desire expressed _ by the 
husband ; hut the former (which is in it^ 
nature reversible) takes place, as^ being in 
conformity to the husband*s desire:—and, 
on the other hand, it the husliand say to his 
wife, “give yourtelf one divorce irreversible,** 
and she reply, **I have given myself ft 
divorce reversible,” a divorce irreversible 
takes place, because the descriptiun of rever¬ 
sibility attached to the divorce by the wife is 
nugatory, since tlie husband, having himself 
affixed a description to it, does not rwuire 
more of his wife than simply divorce, without 
any description ; hence it is the same as if 
she had pronounced the divorce itself in a 
defective v ay : thus the divoroe takes place 
under whatever description may have boon 
affixed to it by the husband, whether le- 
versiblo or irreversible. 

Where the power is conditional upon the 
pleasure of the^ wife, it is anrnilka by her 
reply disaccording with the huhancf s declara¬ 
tion a man say to his wife, ** divorce 
yourself thi'ioo, if you please,** and she give 
herself one divorce, no effect whatever iol - 
lows, because the meaning ot Ins words is 
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_ypli iro threb divorces, repudiate 

ytmrsid:^^ and the woman giving? one only, 

"itia^pears that she does not desire three, and 
hence, the condition not l>eing' fuliilled, the 
divorce does not take place. 

Ip ti man say to his wife, “ divorce yourself 
once, if you please,'^ and she give herself 
throe, no divorce whatever ensues, according 
to Faneefa, because a desire of one divorce 
only is essentially different from a desire o.f 
three, this being analogous to a case of 
execution as before mentioned, that is to 
say, _as the execution oi three divorces in 
that instance^ was demonstrated tube a sen- 
sible oontTadiotioir to tliat of one ; so, in the 
present instance, a wish for three is oon- 
tradictoiy to a wial^ foi; one; pad, from 
the woman pronouncing upon herself three 
divorces, it appears that she was hot desirous 

of one; and hence the condition, is not, . , __ __ 

fulfilled.—The two disciples say that one ! to the place or situation where it is delegated. 


desirous if my father bo eo/’ or, if ^ 
a circumstanco happen’’ (meaning a circuiu- 
stanoe which does not yet exist), and the 
father afterwards signify his desire, or tho 
cironinstance upon which she has Buspended 
the divorce come to pass, yet divorce does not 
take place, and the delegation is void:—but 
if she, in saying, “ if such a thing happen,’’ 
mean a thing which has already passed, 
divorce takes place, because suspension upon 
a condition already fulfilled amounts to im¬ 
mediate or unsuspended divorce. 

Wh(tn the power is expressed with, an 
restrleted partlele (in respeet to time), it is 
perpetual^ extendimj to alt times and places^ 
—[ p a man say to Ins wife, “ you are divorced 
when you jolease,” or, “wheneveryou please,” 
and she reieet his offer, saying, “I am not 
deshntis of it,” her rejection is not final, for 
hero the pow§r vested in her is not confined 


divorce takes place on this occasion, because 
a desire for one divorce is comprehended in 
a desiro for three, on the same principle as 
the execution of tiireo diyoroes comprehends 
that of one {agreeably to their doctrine before 
jnentioned); and hence tho condition is 
virtually fulfilled* 

And so also, hy her suspending her will 
upon that of her husband. —If a man make a 
delegation of divorce to his wife, by saying 
to her, “you are divorced if you be desirous 
of it,” and she reply, “ I am desirous, if you 
desire it,” and he reply, in return, “I nm 
desirous’’ (intending divorco), the delega¬ 
tion is void, because the husband has sus¬ 
pended the divorco upon the will of the 
women where that is unrestricted, that is to 
say, independent of anything else ; but, from 
the conversation, it appears that she sus¬ 
pends her will upon tnat of her husband, 
iind hence the condition of divorce, namely, 
tho independent will of the woman, is not 
fulfilled ; thus she does not act from option; 
and the delegation’ is void of course.—The 
words of the husband, in the last reply, 
namely, “ I am desirous,” aro not effective 
of divorce, although such be his intention, 
because there is no mention whatever of 
divorce in the words of the woman, from 
which the husband’s wish to that effect 
might be inferred, in his answer, and tho 
intention alone dees not suffice, as it has no 
operation with respect to a thing not men¬ 
tioned; whereas, if he were to say, “lam 
desirous of your divorco,” it takes place if 
he. so intend it, because he in this case 
appears to give divorco de novo, as a desire 
expressed with respect to any thing implies 
the existence of that thing, and hence hivS 
expression, “ I am desirous of your divorce,” 
ib as if he wore to say, “I cause your divorce,” 
which acooj-dingly takes place : oontrary. to 
what would follow, if he wore to say, “ 1 
intend your divorce,” m which case divorce 
would not take place, because an intention 
expressed docs not imply the existence of tho 
thing intended.—If, moreover, in the case 
now recited, tho woman wore to reply, “ I am 


on which account she is at liheiTy to uso it 
either there or elsewhere, because the terms 
when and whenever aro used with referenco 
to all times, and extend to overy time indis- 
oriminutely, and hence the sense of tho ex¬ 
pressions, “ when you please,” and “ wheu- 
evor you please,” is “ at whatever time you 
please,” and th(3y are, therefore, not coiifiiied 
to place, And if the woman reject at pre¬ 
sent, still it is not a final rejection, because 
her husband has empowered her to divorce 
herself at whatever time she pleases, where¬ 
fore the power does not apply to tho time 
when she does not please.—But it is to bo 
observed that the woman is not in this caso 
authomed to pronounce upon herself more 
than one divorce, because the words when 
and whenever apply to all times, but not to 
more than a single divorce; thus ehe is 
al^thorif^ed to divorce herself at whatever 
time she pleases, hut not to pronounce divorce 
as often as she pleases. 

If a man say to bis wife, “you are divorced 
as often as you please,” she is at liberty to 
divorce herself time after time, until tliree 
divorces, because tlio expression “ as often ” 
admits u, repetition of the act:—^but it is to 
be observed that this suapensioii of divorce 
upon the woman’s will is restricted solely to 
the marriage at present existing, and does 
not extend to that which may afterwards 
occur ; and henoc, if the woman give herself 
three divurcea, and be again married to tlie 
same man, after being rendered lawful to 
him, and then pronounce divorce upon hcr- 
se.lf, it does not take place, because a mar¬ 
riage has then occurred de novo ;— and it is 
also to be remarked that the Woman is not at 
liberty to pronounce the three divorces upon 
herself in one sentence, bcoanso the expres¬ 
sion “ as often as,”^ implies unity, and does 
not admit of the ciremmstaneos to which it 
rehitea being taken collectively, and hence it 
IB lawful for the women to proriotinco tlueo 
divorces upon herself at three separate times, 
hut not at once. 

But not ‘when it is expressed with an unre¬ 
stricted partk/e in respect to place ,—If a man 
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lii« mfe, “ yon are divorced wherever 
yoli^lease/' yet t'ne woman cannot divorce 
fiorseT-f bu^ in tliat place* and if she rise from 
her place before she pnJIioullC^• it, her will is 
not rej?ardcd afterwards, because tno words 


could have no will with respect 
description of the divorce before oarnalcon- 
ncx.ion, as before consummation she cannot 
give herself three divorces, since in such case 
the wife becomes irreversildy repudiated by 


whVreverror whe^^^^^^ adverbs of; a single divorce before the passing pt her 

place, and divorce has no connexion with . Edit, and no longer remai^ a sab;jeot of 
place ; the word wherever is therefore nuga^ divoree.-y-rhe argument oi ilaneeta is that 
torv. and the vdll only remains, which is the word “how nnphes a requisition of 
contined to the precise place ; contrary to the description; now delegation ot the d.escrip 
cLe of time (that is, wLre the husband says, tion of a thing requires^ the existence^ oMho 


“ when you please*^), to which divorce has a 
relation, as it may tahe place at one time and 
not at another, and hence the mention of 
time in divorce is regarded, whether it be 
particular, as you are divorced to-morrow ; 
or general, as “ you are divorced when you 
idease.’" 


subject of it, and divorce cannot have 

existence but by talcing place. * 

If a man say to his vvife,^“ you are divorced 
by as many as you please,'* or ** by what you 
please,'* she is empowered to divorce hersfdt 
by whatever number she pleases, as the ex¬ 
pression as many as and what are used with 


Lease. ■ . xt i ■u i 

1, a man say to his wife, “ yon are divorced relation to number ; and hence the h^ 
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how you please,** and she remain silent, a 
divorce reversible takes place, whether she 
be desirous or not: oi', if she break silence, 
and say, “ I am desirous of one divorce re¬ 
versible,'* and the husband reply, “ such also 
is my desire,** divorce takes place acoordr 
ingly, because a conformity is established 
between the will of the wife and the inten¬ 
tion of the husband j but where the wife 
desires three divorces, and the husband only 
one divorce irreversible, or the contrary, a 
divorce reversible takes place, because her 
act is rendered nugatory by the non-con¬ 
formity of her will with that of her husband, 
and his words (viz. “you are divorced**), re¬ 
main, whi(di are effective of a divorce rever¬ 
sible : but if the husband have no particular 
intention, the will of the wife alone is re¬ 
garded, insom uchthatTwhether she desire three 
divorces, or only one irreversible divorce, it 
takes jdace accordingly, in the opinion of our 
modern doctors, as this is what a right of 
option requires.—The compiler of the Iledaya 
observes that Mohammed, in the Mabsopt, 
says that the taking place of one divorce in¬ 
dependent of the will of the wife, as above, is 
the doctrine of Haneefa; hut that, with the 
two disciples, divorce does not take place so 
long as the woman does not divorce herself j 
thus she has her option of either one divorce 
reversible or irreversible, or of three divorces: 
and the same difference of opinion subsists 
with respect to manumission ; that is to say, 
if a master say to his slave, “ you are emanci¬ 
pated how you please/’ the slave is free upon 
the instant, according to Haneefa : whereas, 
according to the two disciples, he is not free, 
so long as he is not desirous of being so,-^The 
argument of the latter is that the husband 
has delegated to his wife a, power to effect 
divorce upon herself under whatever descrip¬ 
tion she phrases, whether a single divorce re¬ 
versible or irreversible, or three divorces; 
and hence it is indismmsibly requisite that 
the divorce itself be also suspended upon her 
will, ao that a will shall be confirmed to her 
in all circumstances, that is, both before 
carnal connexion and after it; for, if the 
divorce itself were not suspended ui)on the 
will of the wife, it would follow that the wife 


appears to have delegated a power to the 
woman with respect to whatever number she 
may approve. If, however, she rise from her 
place before pronouncing any divorce the 
delegation is void; or if she her rejec¬ 

tion is final, because this sort pf singular 
delegation does not argue or admit a repeti¬ 
tion of the act; and the address implying a 
thing required to he immediately determined 
upon, consequently demands an immediate 
answer. 

If a man say to his wife, divorce ypurseli 
what you please, out of three, * she is em¬ 
powered to give herself one or two divorces, 
but not three, according to Haneefa.- Ihe 
two disciples, on the contrary, maintain mat 
she may give herself three divorces,som- 
clincd.—The arguments on both sides are 
drawn from the Arabic. 


CjiaFIEk IV. 


OF nrvoTLOF by 


YAIUEFN, 

VOW. 


OR COiTPITIOlfAL 


Dsfinitioji of the term Yameen loitli respect 
to divorce. —By Tarneen is here understoad 
the suspension of divorce upon a circumstance 
which bears the property of_a condition, and 
this suspension is termed Yameen, beoaiise 
Yamoen, in its primitive sense, signifies 
strength or power; and the suspension is a 
motive to the suspender to he strong in the 
avoidance of the condition, in such a manner 
that he may not be subjected to the conse¬ 
quence or penalty, which is divorce or manu¬ 
mission. 

Dkm'cey pronounced with a reference to a 
future rnurriagCj takes place upon the occur’• 
rence of such tnctrriage.-r- Where a man re¬ 
fers or annexes divorce to marriage (that is, 
suspends it upon marriage), by saying to any 
strange woman, 1 marry you, you are 
divorced,’’ or by declaring “any woman 
whom I may marry is divorced/* in this case 
divorce takes place on the event of such mar¬ 
riage.—yhafei maintains that divorce does 
not take place, the prophet having said that 
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' ilfer if divorce antecedent to maniage.— 

-iiTjgtirnent of our doctors is that the 
ailii(5^iiig of divorce to marriagG is a Yanieon, 
or susDcnaion, as appears from its containing 
a condition and a conse(juence, and present 
authority is not req^uisite to its propriety, 
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annex the divorce either to a future rip] 
to the cause thereof. 

IPive conditional particles of various effect, 
—Thu conditional particles are as follows, 
“when/* “whenever/* “when- 
and “as often as/*—Of these the 


VIZ. 

soever; 


because the divorce does not talce place until particle “if** is solely conditional; in the 


the occurrence of the condition, at which 
time the authority necessarily takes place; 
and the end which it answers, before the 
occurrence of the condition, is, that it re¬ 
strains the vower from marrying that woman, 
as his meaning in the expression is, “ I will 
not marry you, or, if I do, you arc divorced 
With respect to the saying of the prophet 
cited by Shafei, it goes to the prohibition of 
immediate divorce only, and not of that 
w'hich is suspended upon the occurrence of a 
future possible event. 

Or upon the occurrence of any other cir- 
ciimstance on which it may he conditionally 
suspended.- It' a man annex divorce to a 
condition specified, by saying to his wife, 
you enter this house you are under divorce,' 
the divorce takes place upon the occurrence 
of the condition. This is universally ad¬ 
mitted by the learned, because of the exis¬ 
tence of the matrimonial authority, at the 
time of the husband's declaration ; and it is- 
evident that this declaration remains in force 
until the condition be accomplished. 

^Provided it he pronounced during an actual^ 
or loith reference to an eventual^ possession 
of authority the annexing of divorce 

to marriage is not lawful, unless the vower 
he either authorized at the time, or annex 
divorce to a future possession of authority ; 
as it is indispenbably requisite that the 
penalty be a thing of probable occurrence 


use of the others condition is implied.—Ana 
under tho four first of these expressions, 
upon tho condition being fulliiled, the Ya- 
meen, or vow, is completed, and no longer 
existvS; that is to say, if the condition should 
again occur, the penalty is not incurred a 
second time, because the words above men¬ 
tioned do not involve all future acts of the 
kind expressed in the condition, nor do they 
demand a repetition of the penalty; and 
hence, where the act which conatitutos the 
condition is once found to occur, the condition 
is fulliiled, and no longer remdns; and the 
vow does not continue in force without the 
condition; but from this rule must be ex¬ 
it cepted the expression “ as often as/* which 
applies universally, and such being the case, 
it is requisite that the penalty be repeatedly 
incurredin every oase, therefore, where 
divorce is the penalty derived from the use 
of “as often as,” it repeatedly takes place 
upon the recurrence of the condition.^ 

Ip a man say to his wife, “you are divorced 
as often as you enter the house,” and she 
enter it three times, and then marry another 
man, and afterwards again marry her first 
husband, and tho condition should then 
occur, divorce does not take place, as no 
penalty remains on account of its having 
been completely incurred in the _ tliree 
divorces which followed the repetition of 
I this act in the first marriage; and as the 


iji order that the apprehension of it may • continuauce of a Yameen, or conditional 


operate upon the fears of tho "vower, and that 
thus the propoi'ty of Yameen (viz. restraint 
jtrom the apprehension of penally), do really 
exist at the time of declaring the condition, 
in virtue either of present authority, or of a 
reference to a future authority. 

Objkctioi?.— What is now said appearvS to 
contradict the doctrine advanced in the pre¬ 
ceding case, of a man annexing divorce to 
marriage, by saylugto a strange woman, “ if 
T marry you, you are divorced,” tor lu that 
case he is neither in present authority, nor 
does he annex diyoi'co to the future posses¬ 
sion of it. 

Uepxy. ^Although he dees not annex the 
divorce to an existing right, yet lie annexes 
it to the cause of a right which may exist, 
(namely, marriage*), and annexation to tho 
cause is the same as to the right itself, be¬ 
cause in the former tho latter is involved.— 
But if a man say to a strange woman, “if 
you enter such an house you are divorced,” 
and he afterwards mariy her, and she then 
enter the said house, divorce does not take 


vow, depends upon the continuance of the 
condition and the penalty, when these no 
longer remain the vow discontinues also. 

Ip tho words “ as often as ” be introduced 
in reference to marriage, by a man saying, 
“ as often, as I marry any woman she 13 
divorced,” divorce takes place uDoii every 
instance of his marrying afterwards, though 
ho should marry tho woman a second time, 
after her having been in the interim married 
to another, because here the penalty is re¬ 
ferred to the power he possesses of divorce, 
which is a consequence of marriage ; and as 
this power is not restricted to any particnhir 
instance, but invariably accompanies every 
marriage, it follows that the penalty must 
take place upon every occurrence of the con¬ 
dition. 

A conditional vow of divorce ts not an^ 
nulled by the extinction of^ property .—A. 
CONDITIONAL vow of dlvorce is not annulled 
by the extinction of the right; that is, if a 
say to his wife, “you are divorced, 


when you enter this house, “ and he aft or- 
place, because in this case ho is iicithor in- 1 wards give her one or two divorces, and her 
' ■ “ - • does he I Kdit bo (3omp1eted, the torce of the VC 


vested with any present right, nor 


— continues under 


vow still 
tile extinction of right 00 - 


* Marriage being tlie cause of the right te oasioned hy such divorce; because the qou- 
divorce. I dition specified, namely, her entrance into 
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it. 


Wuse, has not^yot beon accomplished, 
uad iht'i‘tlor€» still continues to exist; ami 
tKo penalty remains, because of the conlinu- 
ance of its subject; wherefore^ the tow also 
continues: thus, if the condition take place 
durinj? the existence of ri^ht, the vow is ac¬ 
complished, and divorce takes place, because 
of the occurrence of the coxulition, and be* 
cause the. subject is liable to the penalty ; 
and if it occur under the extindticn of rig-ht, 
ah above, the vow is done away, on account 
of the condition having ocourred: but no 
divorce takes place, because in this caso the 
woman is not a subject of divorce ; for a sub¬ 
ject of divorce is a woman who is a pi’operty 
according to the right of marriage. 

Case of a ilispute between the 'parties con- 
eerninxj the occurrence of the condition. —Ik 
a husband and wife differ eoneerning the 
condition, the former asserting that it had not 
yet occurred, and the latter that it liad, the 
declaration of the husband is to be credited, 
unless the woman profluce proof in support 
of her allegation, because the husband is as 
tho defendant, denying the existence of di¬ 
vorce, and the consequent extinction of his 
ri^-ht; whereas the wife is as the plaintiff, 
ahirniing it. This relotes to a case where 
the condition is of such a nature that its oc¬ 
currence may be ascertained by other nieaus 
than by the testimony of tho wife herself; 
but if it be of such nature tliat no evidence 
Wt her own is competent to the ascertaining 
of tho condition, her declaration is to be 
credited in preference to that other husband. 
This, however, holds with respect to herself 
only, and not with respect to any other 
woman ; for if a man say to his wife, “ upon 
the corning on of- your courses you are 
divorced, and also such an one iny “other 
wife,"" and the •vvoTnan afterwards declare her 
menstruation to liave commenced, divorce 
take» plaoo u.p6n her only, and not upon the 
other wife. This proceeds upon a favourable 
construction. Analogy would suggest that 
divorce does not take place upon her either, 
because sbo is in this c'a.se in tlie character 
of idaintiff, affirming the oeourrenco of the 
condition, and the consequent divorce, and 
the husband is as tho defendant denying; 
and the deolaration of a plaintiff is not to be 
credited but upon proof; but the reason for 
the more favourable (mnstruction of the Isiw 
in this instance, is that the woman is in¬ 
quisitor with respect to herself, as the oc- 
currenee of her courses cannot be known but 
throiigb her; and hence her deolaraiiion is 
credited on this occasion aa wtdl.as in GascB 
of Erlit, or of carnal coiij unction; that is to 
sav, if a woman, having been divorced, should 
declare that “her Edit having passed, she 
had then been married to a man, who hav¬ 
ing duly consummated, hud then divorced 
hoi, aim ‘tliat h(ir Edit from that husband 
had also elapsed/’ this her decharation is 
credited, so as to render her kwl’ul in mar¬ 
riage*. to her first husband ; nud ill tlie smiKs 
itiaiuior tho declaration of the wife is credited 
with respect to herself in thu present instance ; 


but It is not so with respect to the 
because this one is only in the character oTa 
witness with respect to the other, and the 
declarution of a single witnoas is not to he 
credited, especially where she- is liable to 
suspicion, which must* be tho case in tho 
present instance, on account of tho onioity 
subsisting betwSen her* and the other, from 
the latter heiiig her Zirra, or fellow-wife; 
whence her declaration respecting such an 
one is not credited, 

' iif the same manner, if a man saytojiis 
wife, “if you be desirous that Gon should 
torment you with hell fire, you arc divorced, 
and this my slave is free/' and she reply, “ I 
am desirous of such torment/* or if he should 
say, “ if you love me you arc under divorce, 
and this my other wife along with you/’ and 
she reply, “ I love you,” in both cases divorce 
takes place upon the woman who is addressed 
in these terms ; but the slave is not emaii- 
cinated in the former instance, nor is tho 
ieliow-wife repudiated in the latter, for the 
reasons rnentiuned in the preceding case. 

OuJECTioxf,-—It woidd appear that divorce 
ought not to take place in the former of these 
instiinoes, as the falsehood of the woman’s 
reply is evident, since no ono can bo supposed 
desirous of hell fire. 

llEPiy. —Tho falsehood is not certain, as 
it is iiossible that her hatred of her husband 
may bo sufficiently violent to induce her to 
wish for a release from him 9,t the expense 
even of informii torments. But notwith¬ 
standing that the penalty (to wit, divorce) 
he annexed to her reply, with respect to this 
woman, although she speak falsely? yet 
wdth respect to the other person, who is 
named, divorce or manumission are not so 
annexed, and consequently that person is 
unaffected hy it. 

Mule in case of divorce suspended upon the 
cotifses.—Iv aliusband suspend divorce upon 
the coming of his wife’s courses, saymg, 

“ upon the coining of your courses you are 
divorced,” and she afterwards perceive the 
signs of the menstrual discharge, tho divorce 
does not take place until the discharge shall 
liave continiu,'! hn* three days, as that which 
tfTminates within a loss time is not a regular 
discharge; l)ut w’here the discharge has con- 
tin nod for three clays, divorce is decreed 
from tho period of its commoncemeut. 

But if a man say to lus wife, “you ai’c 
divorced upon one term of your courses,” 

8 ho is not repudiated until sho become clean 
from her next sucooeding coursiis, and her 
Tohr, or term of ynirity, arrive ; because 
by ono term of the coursos is to be uad(a*- 
stood a completo moustriiatioii, and men¬ 
struation is not completed until the return 
of the term of purity. 

And if ho say to licr, ** voii are divorced 
when you fast e day,” she becomes divorced 
on the sunset of tho .first day on wdiich sho 
fasts: hut if he only suy, “you are divorced 
when you fast,” her divorce takes plaoo from 
the b.r8t tiino that she begins a fast. The 
proofs ai.’O drawn on this occasion from tho 







BIVOKCE. 


1 


I I^.-CnAr. IV.] 


those expressions in the oiiginal 

hihmi. 

I lf a man say to his pregnant wife, * * if you 
bring forth a male child you are divorced 
once, and if a female, twice,and she should 
happentoproducetwins, ason and a daughter, 
and it be unknown which of them was first 
horn, the Ivazee is here to decree a single 
divorce; but caution dictates that -it be 
regarded as two divorces.—In this case the 
woman’s Edit, or term of probation, is 
accomplished by her delivery ; for if she 
hroiignt forth the son first, a single divorce 
would take place, and her Edit would be ac¬ 
complished by the birth of the daughter, 
after whicli no other divorce could take place 
on account of the birth of the latter, as the 
accomplishment of the mother’s Edit includes 
a complete dissolution of her marriage, under 
which divorce cannot take place ; and, on 
the other hand, if she brought forth the 
daughter first, two divorces take place, and 
her Edit is accomplished by the birth of the 
son, after whicli no other di\'oree could take 
place, for the same reason; hence, in the 
first instance, one divorce only would lake 
place, and in the second two divorces; but 
in the present case the second divorce is 
not decreed, on account of the doubt; !in 
which the matter is involved ; yet (as was 
already observed) caution dictates that 
this be considered as amounting to two 
divorces. 

Cases of divorce suspended upon acts 
tchich admit of frequent repetition .—* If 
a man say to his wife, “if you converse with 
Zeyd and Amroo, yon are under three di¬ 
vorces,’’ and he afterwards give her a single 
divorce, and she become separated by the 
accomplishinent of her Edit, and she then ! 
converse with Zeyd, and oftcr words again | 
marry her former husband, and then converse ' 
again with Amroo, she falls under two di¬ 
vorces togetlier with the first.—^In all three 
divorces, Zdfer maintains that on this oc¬ 
casion no divorce wliatever takes place.— 
This case may be considered in four different 
views :--FmsT,, where both the conditions 
appear, to wit, converse with both Zeyd and 
Amroo within marriage, in which case di¬ 
vorce would follow evidently; “Rrcok PLY, [ 
where both conditions appear without mar¬ 
riage, in wliioh case divorce does not take 
place, the reason of which is also evident- 
Thiudly, where the first condition exists 




I within marriage and the second without, 
in which ease likewise divorce does not take 
place, tts thatpenalty cannotfollow without the 
existence of the marriage and, Fouktuly, 
where the first condition exists withoiifc the 
marriage, and the second within it t;—and 
this is the ease concerning which Zilier differs 
from our doctors.—The argument of Zifler is, 
that as the existence of niarriuge is condi¬ 
tional to the divorce taking place at the time 
of the occuiTeuoe of the last^ condition, so it 
is in the same manner conditional at the time 
of the occurrence of the first condition, be¬ 
cause they are both (with respect; to the rule 
of divorce) as one thing, since that divorce 
cannot possibly take place without the con- 
ourrenoo of both of them. To this our doctors 
reply that the case now under consideration 
is a vow, which, being yn act affecting the 
maker of it, rests upon^ his competency ; now 
the existence of marriage, at the pexdod of 
suspension (that is, of making the vow), is 
made conditional, in order that the penalty 
may to a certainty ensue at the period of the 
conditions specified taking place: and, in the 
present case, marriage actually existing at 
the period of suspension, the vow holds good: 
and the existence of marriage is also rendered 
conditional at the time of the condition being 
completely fulfilled, in order that the penalty 
may take place within marriage; because 
this penalty is divorce, which cannot take 
place but within marriage : but, in the pre¬ 
sent case, the time of the occurrence of the 
first condition is neither a period within 
which the vow has any force, nor in which 
the penalty can take place ; wherefore that 
interval is considered merely as the time 
of the continuance of the vow, to which 
the existence of marriage is not abso¬ 
lutely necessary, as it depends upon the 
vower, a vow being an act peculiarly 
affecting the msikor of it, as w^as already 
remarked. 

Case of a ma n first procuring a conditional 
divorce, and the7i repudiating his wife bg two 
express dworees. —Uf a man say to his wife, 
“ if you enter this liouse you arc under three 
divorces/’ and he aftcrwfu'ds repudiate lier 
by two express divorces, and her Edit be 
fulfilled, and she lie afterwards married to 
another man, and he have carnal connexion 
with her, and divorce her, and sho bo then 


* In this and the succeeding passages am at- 
ter must be adverted to which it is necessary 
to understand, in order that their sense may 
be fully comprehended. When a man pro¬ 
nounces two or three conditional divorces, 
these remain so far in force that they recur 
upon the recurrence of the condition, even 
after an intervening inarriugo ; but any di¬ 
vorce by which that marriage may have been 
dissolved is then counted in witli that which 
thus recurs upon the recurrence of the con¬ 
dition. 


* That is^ to say, where the first occurs 
within the first marriage and the second in¬ 
termediately between the dissolution of that 
and the commencement of the second mar¬ 
riage, 

t That is to say, whore the first occurs 
intermediately betw^een the dissolution of tho 
first marriage, arultlie commencement of the 
second, and the second rvithiii the second 
marriage. 

X This and the following are termed eases 
of obliteration. /I’hey are more folly treated 
of under the article Ailu,, 
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to her first husband, and after I with resxiect to which he may be aatt 
ithttt enter the said house, three divorces | by a subsequpt marriage, an event the oc- 
take place upon her, according to the two l currence of which is not probable, the chances 
Elders.*--Mohammed says that no more can being so much against it; and the penalty 


tako effect upon her than the one divorce 
remaining alter the two which she had 
alreadv received, as above; and such also 
is the’opinion of Ziffer. The foundation of 
this difference, in point of doctrine, is that the 
two divorces are held, by the Elders, to have 
been entirely annihilated by the circum¬ 
stances of the intervening marriage, and 
hence the first husband still continues em¬ 
powered with respect to the throe divorces 
rcoiiditionally declared as above] upon the 
woman returning to him; contrary to Mo¬ 
hammed and Zifier, who hold that they are 
not annihilated,^ and therefore that in such 
event he continues empowered only with 
respect to the remainder of the three (as 
shall be hereafter explained). The effect of 
this difference of opinion appears in a case 
wWe a husband, having suspended one 
divorce upon the circumstance of his wife's 
entering a certain house, afterwards repu¬ 
diates her by two divorces, and the woman, 
after having married another man, returns 
to her first husband, and then enters the 
house, in which case she falls under the rigor¬ 
ous prohibition, according to Mohammed, the 
two former divorces not having been annihi¬ 
lated by the intermediate marriage; but, in 
the opinion of the two Elders, she does not 


consisting of those three particular divorces 
being done away by the three divorces (m 
consequence of which the subject ot divorce 
no longer remains), the vow is also done 
away: out it would be otherwise it, alter a 
vow expressed as above, the husband were 
to repudiate his wife by a single irreversible 
divorce, for there the vow remain a in force, 
because of the permanence of its subject.* 
Case of divorce suspended upon caryial 
connexion with the wi/e.-^i^ a man say to 
his wife, “ when I have carnal connexion 
with you, you are under three divorces, * and 
he afterwards have carnal knowledge ol 
her, divorce takes place upon the instant oi 
such carnal connexion taking placed and 
here, although he should not immecllately 
cease such connexion, yet he does not De¬ 
co me liable for either a finer or a proper 
dower; but the fine or dower becomes obliga¬ 
tory upon him if, after the shortest cessation, 
he should again have carnal connexion with 
her. This is analogous to a vow made with 
respect to a female slave; for if a master say 
to his female slave, ** when I have carnal 
connexion with you, you are free,” and he 
afterwards have carnal knowledge ot her, 
she ia emancipated on the instant ot such 
connexion; yet she has no claim to a fine. 


fall under the rigorous prohibition, as they although he should not immediately ceasin 
conceive the two former divorces to have ; but if, after a cessation, he a^»*ain 


been annihilated. 

Or hy three express divorces .—\y a man - -, ^ t.. 4 .u 4 . »■ 

“ you are under three divorces \ It is recorded from ^ Aboo ^Y oosat that a nno 


U. UWWOii.tJL'JJi, iiu j 

connexion, she has then a oiaim to a line. 
Ihis is the doctrine of the Zahir Kawayet.— 


if you enter tiiis house," and he afterwards I is due where he delays, although, he should 
repudiate her by three express divorces, and not entirely retreat ana again renew the 
she marry another man upon the expiration i connexion, because this amounts to oainai 
of her Edit, and. after being divorced oy him, conjunction after divorce or emancipation, on 
be again married to her former husband, ' account of ms continuing the act , Du' 
and then enter the said house, no effect what- I punishment is not due, since the whole is 
ever ensues.™Ziffer says that three divorces | only one act, in which, as the comraenoement 
take place, because three divorces are sus- 1 affords no cause fop punishment, so neitner 
pended generally upon the condition, whether is punishment moused by the accomplisn- 
in virtue of the right from the present exist- menfc of it; but yet tlie fine is incumbent, 
ing marriage, or of that which recurs after ' as the commission ot the carnal act upon a 
the intervening marriage with another; and I prohibited subject cannot be free irom no 
the expression is general, and not restrictive; punishment and fine, ihe grounds ori 
hence, therefore, the occurrence of the three the Zahir Kawayet determines m tms » 
suspended divorces may still be conceived) is t)iatby»Tama [the carnal actJ is iiudc j 
possible after the three divorces before given; I stood the commencement ot 


forVhich reason the vow also continues in 
force, as the permanence of that is implied 
in the possibility of such occurrence. The 
argument of our doctors is that the penalty 
does not consist of three divorces generally, 


continuation is not commenoement; where¬ 
fore carnal connexion de novo is not im¬ 
plied ; contrary to a case ol cessation, ipd 
renewal, because in that case the connexion 
takes place after divorce; but yet,^ even lu 

'_ L _ 70 virtf 


but of the three suspended divorces, with 1 this instance, punishment is not mcuirea, 


respect to which the hushand is authorized, 
in virtue of the present existence of marriage, 
because he has imposed the vow upon him¬ 
self for the purpose of determent, and^ it is 
only the three divorces therein mentioned 
which, can operate in that way, not those 


* Haneefa and Aboo Yoosaf. 


on account of the doubt occasioned by tiw’ 
unity of place and ot passion; out* suon. 


* The subject still remains, because, after 
a single divorce, a wife continues a legal 
subject of two other divorces, until tlie ex¬ 
piration of her Edit, 
t Meaning the Akir, or fine of trespass. 
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case, the hue is incumbent, as the | annul the first words in their efieet, and m 
lui^ihission of the carnal act upon a pro- it would appear that on aocoont of the 


■iuiiifiission - - ^ * - 

hibited subject cannot be tree both from 
punishment and fine. 

If, moreover, in the case now recited, the 
husband had suspond()d a reversible decree 
upon his commission of the carnal act, the 
divorce is virtually reversed by his delay, 
apTeeably to Ahoo Yoosaf; but if he cease 
ii 'id again renew, it is then reversed, accord- 
ins' to all the doctors. 

iSection. 

Of Istisna: that is,IteservaUon or Bxceptiork, 

IHvorce^ loith a reservation of the will of 
God, does not take plaee .— Tp a man sa 3 ^ to 
his wife, “ you are divorced (adding) if it 
please God,’' without any stop between, di¬ 
vorce docs not take place, because the pro¬ 
phet has said, “ where^ a man makes a vow 
of divorce or manumission, saying, if it 
P iVEASF God, ho cannot be ibrsworn;’' and 
also, because the husband has here intro¬ 
duced the words, “ if it please Gon,” in the 
form of a condition, and hence the divorce is 
suspended upon the will of Gop, and does not 
take place until the occurrence of the condi¬ 
tion : but the will of GoP not being known, 
nothing can he decreed which is suspended 
upon it.—And here, as the suspension de¬ 
stroys the effect of the preceding words, it is 
a condition that the vsaine follow them eon- 
nectodly, and without pause, as in other 
similar cases: and the words, if it please 
God,” are here said to be introduced in the 
form of a condition, because they are not 
actually conditional, as by a conditi'm is un¬ 
derstood a thing not at present existing, hut 
the future occurrence of which is conceiv¬ 
able ; wherefore a thing now existing cannot 
be termed a conditiofi ; nor a thing the exis¬ 
tence of which is impossible; and the \yiU of 
Got) is of one or other of these descriptions. 

Unless it he pronomiced ivith a ’j^ause 
between the divoi'oc and the reservation .— 
What is here said proecodvS upon a. supposi¬ 
tion that the words, “if it please God,” fol¬ 
low the pr(5ceding words immediately, and 
without separation, by a pause; but if tlio 
man should first say, “ you arc divorced,” 
and remain a moment or two silent, and then 
say, “if it please Gop;’* the virtue of the 
former words is established, because in tliat 
case the additional words come in as a 
retraction from the first words which is not 
held legal. 

If a man say to his ^wife, “ you are di¬ 
vorced, if it please God,** and she die before 
the Titterance of the latter words, divorce 
does not take place, because on account of 
the reservation, “if it please Gob/’ the 
words preceding do not stand or operate as a 
desire expressed, 

Objectxojt.--A s death prevents divorce, 
that is to say, as it is on account of death 
that divorce cannot take j)lace, it follows tliut 
the same circumstance m the present case 


woman's dying as above, the divorce should 
take place upon her, she not having expired 
until after the words, “ you are cliAftorood/ 
and before the utterance of the reservation, 
“ if it please Gob.” 

Kebbv.—D eath operates to the prevention 
of divorce on account of its cutting off the 
subjtict of it; but it does not prevent the 
effect of the reservation in the present case, 
as the validity of reservation depends upon 
that of the declaration, which rests upon the 
husband, m ho is still living : but it would bo 
otherwise if he should die before having 
uttered the reservation, as in that case it is 
not added to the preceding words. 

Divorce pronounced with an exception in 
point of numheTy takes place accordingly — 
IF a man say to his wife, “you are under three 
divorces all but one,” two divorces take place; 
and if he say, “all but two/* one divorce 
takes place; for it is a rule that this figure 
of speech termed Istisna, is expressive of a 
remainder from the whole of a given number 
from which an exception is made; pnd this 
is approved, because there is no difference 
whatever between a man's saying (for^ex¬ 
ample), “1 owe such an one nine Dirins/' or^ 
“ I owe such an one ton Dirms all but one; ’ 
wherefore this mode of speaking by the ex¬ 
ception of a part from the whole is approved, 
because it amounts to a mention, simply, of 
what remains after the exception is made, as 
in the present instance. 

But the exception of the whole from the 
whole is disapproved, since, after exception 
of the whole, notJiing whatever remains, tho 
mention of which might be established; and 
hence, if a man say to his wife, “ you are 
under three divorces all but tlii'ee, the three 
divorces take place upon her, because the 
exception of a whole from a whole is nuga¬ 
tory, and therefore not admitted to have any 
effect. 

Anb here, as in the prccoding cases, the 
exception is of no effect, unless it be im¬ 
mediately connected with what goes before, 
namely, the sentence of divorce. 


CHAPTER V. 

OF THE DIVORCE OF THE SICK.* 

A wife divorced by a dying husband in¬ 
herits if he die before the expiration of her 
Bdit. —If a man, lying on his death-bed, re- 


• By the Mussulman law, a woman, on the 
death of her husband, is entitled to an in¬ 
heritance from his estate ; but it is possible 
that the husband may sometimes be induced, 
from personal dislike, or other motive, where 
he finds himself dying, to repudiate his wife, 
w v*.v. in order to exclude her from her right of in- 

prechides the words, “ if it please Gob/' and heritance, In the event of his death ; an in- 
thereby prevents them from operating to ^ justice which the rules and cautions laid 
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wife eitKer by one irreversible ' --If a woman require her liusffe JkXJ 
or by three divorces, and die beiore who is sick, to repudiate her by an irre- 
the expiration of her Edit, she is still en- versiblo divorce, and he accordmgLy pro- 
litl'd to her inheritance from his estate : hut j nounoe the same upon her,—or, it he desire 
m 1 -^ ^_ ^,.4. Air. fl-io «/»r»nTTi - 1 hftr t(> fihoose. and she choose herself.—or. it 


if 



ti'd to ner inncriiance irom esuutB . 

ho sAiould not die until after the acoom- 1 her to choose, and she choop herself,—or, it 
plishraent of her Edit, she has no claim. ; she procure (hvoice of him m the manner ot 
Shafei maintains that she 
tress in either case, as the i.. . 

nexion, which was the cause oi ner ma«ri-uuxext.ux 
tance is dissolved by the divorce; whence it ; the only reason for postponing the eltGct ot 
is that if this man were to repudiate his wife i the divorce is a regard for her right, to the 

hv an irreversible divorce, and she were to die I destruction of which fthe in this case con-; 

w’ithin her Edit, before the decease of her I sents. But if she require him to repudiate 
husband, the husband does not inherit of her, i her by a reversible divorce, and he pro- 
tlu> matrimonial connexion which was the , nounce three divorces upon her, she inherits, 
cause of that relationship which entitled’to hccansc a revcrKible divorce does not dis¬ 
inheritance no longer remaining. To this 
our doctors reply thut the matrimonial con¬ 
nexion at a time of a mortal illness is a cause 
of inheritaned with respect to tlie wife : but 


because a reversible divorce does not dis¬ 
solve the marriage; and hence her requisi¬ 
tion of such a divorce does not imply her 
consent to the destruction of her right. 

In case of any jjossihlc collusion between 


of inheritaned with respect to tae wiie : out, j.n case vj any 

where the husband is desirous of defeating | %)arties, by tke husband, after a mciarm 
this right by giving an irreversible divorce, divorce, achnowhdging Imnsclf indebted to 
his iiitenticm is resisted, .by postponing the Aer, or bequeathing her a legacy^ me receives 
effect of his sentence of divorce to the expi- whatever may he of least value, inherttaneey 
ration of his wife's Edit, in order to shield | debt, or legacy. —If a man, upon his deam- 
hei’ from injury; and auch probr^fstinatjon is bed, declare that he had repudiated his wife 
possible as'a marriage is accounted stijl'toiby thi^oh divorttes, at such a time, during 
subsist during the E(Ut,*with respect to variT I health, that her Edit had passed, and she 
ous of its effects, suclf as the obligations of 1 confirm this, and he afterw^udb make an ao- 
alimony, residence, and-ao.forth r- audience I'knowlcdgmoTit of bis being indebted to her 
it may lawfully be accounted to continh© in I in a certain sum, or bequeath her a legacy, 
force with respeot to the woman’s inheritance, ghe will, in tlie event of his decease, be en- 
but, as soon as the Edit is accomplished, a | titled to that sum of the three which is the 
furtlnm procrastination is impossible, beoauRe least, the legacy, the debt, or her proper in- 
tile marriage does not then continue in any ; Keritanee ; that is to say, if her inheritance 
shape whatever. The case, however, is very | be of smaller amount than the debt or the 
dliferent where the wife happens to die be - 1 legacy, it goes to^ her, and so of the others, 
fore her hu'Sband (as mentioned by Shafei), | This is th(-^loctrine of Elanecfa. The two 
for in this instance the connubial connexion | disciples say tha t the acknowledgment or be- 
is not a cause of inheritance in the husband • quest are either of them legal, and therefore 
(ill virtue of his right as connected with lier that the woman is entitled either to the 
property), because she was not sick but in j whole of the acknowledged debt, or to the 
health at the time of his pronouncing divorce . entire legacy (provided that does not oxcoed. 
and the connexion is dissolved with respect | the third, or devisable proportion of his 
to his right, especially where he himself propertyf), as the case may be. And if the 
manifests his desire that it should he so, by husband, in conformity with the requisition 
nronouncinff upon her an irreversible di- ; of his wife, pronounce three divorces upon 
.1 _ -'i’’®- ' hoi* on his death-bed, and afterwards acknow¬ 

ledge himself indebted to her in a certain 
sum, or bequeath her a legacy, she is in this 
case entitled to whatever is of feast value, 
the debt, the legacy, or the inheritance, ac¬ 
cording to all, except ^Jiffer, who says that 
she is entitled to the whole bequest (not 
exceeding the third of his pruportyb ovto 
the whole of the debt acknowledged, because 
her right to inheritance being annulled by 
her requisition of divorce, the obstruction 
to the legality of the acknowlegincnt or 
bequest (namely, the marnmonial con¬ 
nexion), is removed. The argument of the 
disciples, with respect to the former case, is 
that when the husband and wife agree re¬ 
specting his having divorced her, and her 


vorce ; since as the connexion would be dis¬ 
solved though he were not desirous of the 
annulment of his right, it follows that it is 
80 whore he is desirous, a fortiori. Jhe 
mode in which the connexion may he dis¬ 
solved without the consent of the husband is 
by the wife, upon her death-bed, admitting 
the son of her husband to caimal connexion 
and dying within her Edit, in which case the 
husband would not inherit of her, the mutn- 
monial connexion with respect to lumbecom- 
in>r null notwithstanding be does not consent 
to such annulment. 

Unless she he dhorced at her own request, 
or hji her own option, or for a rompensa^^ 


flown. IB this ohaptfr arr intended to ooun- 
teraot and guard against; some ot tnem^are 
aluo icsigned to counteract any framiiuent 
coiluHioii oetween the wife and her dyung 
husband, to the prejudice of hiw heir^. 


^ Thi^; which is termed Hils Mai. i* fully 
explained in the Book of Wills, Vul, IV. 
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'paying passed, she from that period be- 
ec:niM?i 4 stranj^er to him, and he no loiif^er 
'reifiains liablo to suspicion (that is to say, 
in the persent case, suspicion of his prefer¬ 
ring her before his other heirs, and giving 
lier more than her right, which is iiilieri- 
tance), whence it is that his evidence to her 
advantage is credited ; and it is also lawful 
for him to pay her his Zakat, or to marry 
her sister, or for her to marry another man : 
contrary to the second ease, as there the Edit 
still remains unaccomplished, and the con¬ 
tinuance of that affords ground for such 
now the subject of suspicion is a 



(or Evader*), inherits of him, upon a fav<lav 
able construction of the law ; and his eva¬ 
sion cannot be established but where her 
right is inseparably connected with bis pro¬ 
perty, which is noli the case, unless he be [at 
the time of pronouncing divorce] sick of a 
dangenms illness (appearing from his being 
conllned to his bed, and other symptoms), or 
in siK'h other situation as aftorcls room to 
.apprehend his death i but it is not estab¬ 
lished where he pronouuoea divorce in a 
situation in which his safety is more probable 
that his destruction :—thus, a man who is in 
a fort or town besieged, or one who resides 
in an army, cannot be said to be in any immi 


suspicion ___ _ 

circumstance as yet concealed and unknown. _ „ ^ 

wherefore the ground for suspicion is re- 1 nent danger, the former of these situations 
garded, and not the actual fact suspected or | being designed for security^ against the 
apprehended; and as the continuance of the 
Edit affords ground of suspicion, the effect 


enemy, and the latter to repel his attacks; 

_ ^ ^ —whereas one engaged in fight, or carrying 

of suspicion is established," namely, the in- i to execution, is in circumstances of iinini- 


validity of acknowledgment, or bequest; and 
hence also is established the incredibility of 
the evidence of husband or wife respecting 
each other; as well as the incredibility of 
GvidencG, in respect to relations either by 
blood or by marriage: since marriage and 
ailinity are grounds of suspicion- The argu- 
■memt of Haiieefa is that suspicion exists in 
either instance; in the second, because a 
woman may choose divorce, in order to open 
to her the door of acknowledgment, or be¬ 
quest, so that she may receive more than her 
proper inheritance ; and in the first, because 
it may happen that the husband and wife 
may form a collusion, and agree to hold 
forth their separation and the completion of 
her Edit, in order that he may be enabled 
to favour her, by gi ving lier more than her 
just inheritance; and the suspicion is con¬ 
firmed where the subsequent acknowledg¬ 
ment or bequest appears to be of more value 
than the inlieritancc, on which account it is 

that such excess is rejected, and the rule ^ ^ 

dictates that sho shall receive the smallest of he is sick, she does not inherit of him 


nent danger; and consequently the evasion 
is established in the latter ciroumstanoG, but 
not in the former,—There are various cases 
recorded corresponding with these at present 
recited, and which proceed upon the same 
rules.—It is'to be observed, however, that 
what is here said, viz. “ where ho dies that 
way, or is “ slain,“ show.s that there is no 
essential difference between the two cases, 
where he dies in the way mentioned, or in 
any other way, the same as a husband con- 
lined to a sick bed, who happens to bo 
slain. 

A conditional div/orce pronounced in sick^ 
nesHi does not cut ojf the loife from her in¬ 
heritance^ unless the condition he her own act 
—Ii?' a man, being in health, say to his wifi-. 
“ when the first of such a month arrives** 
—(or)—“ when you enter this house (or) — 

when such an one repeats evening prayers’* 
—(or)— “ when such an one enters this 
house,”—“ you are under divorce,’’ and the 
thing mentioned take place at a time when 


tlie three, the debt, the bequest, or the in 
herifcanee.—It is hero to ho observed that 
no suspicion exists respecting the proper 
amount of the womaii’^s inheritance, that 
being adjusted in proportion to the whole 
property inherited, according to established 
rules.—I^either arc Zakat or evidence sub¬ 
jects of suspicion, as a husband and wife are 
never known to form a collusion for the 
purpose of enabling him to give her the 
Zakat upon his property, to he bear evidence 
in any matter affecting her. 

Divorce pronounced in a sittiatiofi of 
danger cuts off the wife from her inheri¬ 
tance^ iMiless the danger he imminent or 
eertain,-^l^ 0 , husband being in a besieged 
town, or in an army, repudiate his wife by 
three divorces, she does not inherit of him 
in the event of his death, although that 
should happen within her Edit;—but if a 
man engaged in fight, or a criminal carrying 
to execution, were in sucli situation to pro¬ 
nounce three divorces upon his wife, she 
inherits whore he dies in that way, or is 
slain; for it is a rule that the wife of a Faar 


but if he were to make such a condition 
upon his death-bed, she inherits in all these 
cases except one, namely, “ when you enter 
this house.”—It is'to be ohserved that the 
8 usi)ensions now treated of are of four dif¬ 
ferent kinds where divorce is sua- 

pfended upon the arrival of a specified time ; 
—Secondly, where it is suspended upon the 
act of a stranger ;—Tanir>LY, where it is 
suspended upon the act ol the husband him¬ 
self and Fop.ttTiiLY, where it is suspended 
upon the act of the woman ] and each of 
these again are of two descriptions; ono, 
where the suspension is declared in health, 
and the condition occurs in sickness; tho 
other, where both take place in sickness. 
In the two first instances, namely where the 


* Meaning one who endeavours unjustly to 
defraud his wife of her right, or by some 
means to deprive her of it, that is (accom¬ 
modating the explanation to the term used 
in the^ text), one who flies from or evades 
rendering his wife her right. 
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fVin rlivoTCf* uBon the I take place in health, and the condithfcJyL-J 
^ 1 . :i. —*. ^11 cl where the act is of an 




ituuBi. .-^-ii. n I iWvmiU nature, the i-ule is the same, 

upon the “ ^vhen with Mohamtnecl and Ziffer (that is, she does 

such an one enters the * not inherits because, on this occasion, no 

Buoh an_onc repeats ovemug ^ ,’,u the part of tho husband, after 

suspension and the of connexion of the wife’s right with his 

sickness, the woman i« 1 ^ ).p L- ' ^ con- 

Srar^s'ifSo e^aSom tlm chenmsh.nce of , tra.^, sle does inherit, because the husbancl 


ilia suspending divorce id a time when the 
r\afe's right is iii^ parublf cwinecU'l with 

T • _ an«T\fiTlST011 


in thiVease obliges her to the commission of 
that act, and for that reason the act becomes 


1 ■ ”^t^’^b‘arr?h ril^ hisotmldm hisinshument; 

his property : nut it the suspen&io ^ compulsum, a oompellee being 

place ID health, ami the' ontntioin^svtlcne^^s, | at.rmtencd between two things, in 


as m a case m uymijuioivrvi, <*. - 

pjaoe in neaiui,auu I ^ne who is straitened between two things, in 

the woman does not inhciit ol nim. a „Uiiih predicament the wife here stands, 

say* that .n this perform the act of condition, 

hr cause " X^o^urnTcc of that | she sustains tlie injury of divorce, and if sho 

co;rtiS‘i^^ ^ kr ni-Tfulhlurr^t of a nftuin ,ho i* in danger of ,K.n..V.ms ..ither 

p^^^^fiiis^ “d also, because in thi. oaa« dl-1 hcrv:_or herr allor 


vorce oocuisdiuing sickness. The argument, 
of our doctors is that the ttnlciM^dmt bub- | 


.. -, . j 

Where recovery udercenu bemeen a &iciv- 
hfd i/#iv.r»v iintl the death of tlia limband, the 

i y« - e _/* - ^ 2 . Vt — I "ti' O ’tinn'lf'l. 


doctors IS that tue I cut off from « 2 /zenlf«»ce.—li? a man 

pension induces divorce at i nr^nimri^' -^pon his wife three divorces in 

occurrence of ^ T’ ^Kuca^ and* afterwards recover his health, 

but not designedly, and the. but happen to die before tho expiration of 

tablished but from design ; the act ,]oc* not inhmt.-Ziffcr says 

husband, therefore IS not- to be set asi.fo by; the husband in 

the annulment of,fthafc! IL oa.( appears to have intended ov^io^ 

but t*d thi^ our reply that the sick¬ 

ness in winch divorce xvas pronounced having 

ft ^ __ .-1 4 


dition in iKkne.*, he^righ innore^^^ with his propert.y, 

and :ih». wh. flier tnc act oe oi am augUand is not an evader 


heritance. And, in tho third instance (that 
is where the husband appends the divorce 
upon his own apt), he is 
Kvader, and the woman inhenta_ ol. him, 
vvhetiier the suspension take place m health, 
ftud the condition in Mckuc^*, or both ^cur 
in siekii.'-;.; and aho. wli. fher the act he of 
un ::voic.iW» or im uiiavoidiiblc nature ; the 
reason of whicii i.s, that the husband on t us 
I 'oufion f vid*.ntJy dc^i/tij to di h'Ut Um 
■ wites rigiit. wh- ther liy the appi-iision. or 
by producing the condition during rnoriM 

OufECTioiir.—It i\ould seem that the huH- 
band is not an evader where tho condition is 
an act of an imavoidablc naturt*. . ^ 

liF.PLV.—In the case now under consu.i'- 
ratioii, although tho act of condib.on be «ui- 
avoidable by him, yet it m in his pow b, 
avoid the susp^mrfou of tlivoro.- upon that 
act. and hence his act Rct aside, m ora^r 
that.tho womuii may not bo 


iH in WiUUU -'y—— --^ 

b.^ M remov'd by the intermediate recovery 
of hofiHh. the last sickness which follows, 
the same as health, whence it appears that 

. . , . j _li-iti ■rk»»nT\o'r‘t.vr 


and therefore the huBharid is not an evader 

in divorcing h* r. 

,/#!</ V/ u/.ai frhi'r* her apostacytntmencs, 
■- Iv ii »iok rarfton oronouin’y tbr»'C divwoen 
upon hif wifo, ami nft* n^anis apoHtii- 

tize from the faith, and again return to it, 
and the husband then die before the expi¬ 
ration of her Edit, sh3 does not imierit ot 

him. , . , 

Hut not where her incest intervenes,’-Uh 
ln>w<‘vcr, #*hc were not to apostatize, but 
.should admit the son of her husband to car¬ 
nal connexion, she inherits.--J he difference 
between those two cases is, that by apostacy 
* • ,.. . Iht caoacitv of inheritance is destroyed; 

such a nature as may be J person (as, for instance, m a mother 

woman (such as to •” t ” 1 oVa Tv-TwR-^^ she inh. .it» in thi.s 

S—thciuithc but/l would be ditot if/he wore 

of anulutti uniivoidabU: by h»'r (such iu« « ft* 

1 _ w.v.r.vr..v t\9 nfinvi'milll 


iMs'Vnd'd'riiikingror 
with her parents), she is entitled to uihtrit 

oMier hubshancl, UBshei^ cunip' Ucd totli* iht. 
f.TTonnr. of anrh act?, Mttce, if »he wcn>.no! 
to par form them, there ia fear of her peri^n- 
itig •’lth»'r ill thix world or the m 't; iiud 


to admit the son of her husband to carnal 
connexion during the existence of mar¬ 
riage, because separation is the consequen^, 
wluuioe it axjpears that she consents to tho 
destruction of the matrimonial connexion, 
which M ihc of lur inhi ntaiiw. 

vfhereas, if ^h♦' odiuit the son of her husband 


r the m vt ; and vruereas. it nIw odimt tne son „ 

i III Aiintuii fivi.t wlici'’ she act.s from ] to ciiniui connexion after tho lattur having 
unavoidable necessity; but if the suspension [ pronounoed three divorces upon her, pro- 
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^^Xhi^TOOj/is/tiot establiahod by that act as it 
V'^^aiH>|i0tl/already established by divorce. 

lJii^rv9 ocnasimed by the slander of a 
dying husband does not cut off his wife from 
her inheritance. —Ip a man, being in health, 
slander his wife, that is, accuse her ot 
adultery, and afterwards make asseveration 
respecting the same on liis death-bed, she 
inherits of him.—Mohammed says that she 
does not inherit: but if the slander be also 
declared upon his death-bed, she inherits, 
according to all our <iootors. — The reason ol 
this is that the slander amounts to the sus¬ 
pension of divorce upon a thing unavoidable 
by the woman, as it constrains her to oppo- 
sition,"" that she may removo from herself 
the scandal of the imputation. 

And so also of a aeath-hed divorce occa~ 
sioned by an Aila. —Ip a man. make an 
Aila,+ or vow of abstinence, irom his wife, 
during health, and she become divorced, in 
consequence of it when he is upon his death¬ 
bed, she does not inherit of him; because 
Aila is a vow of abstinence from carnal con¬ 
nexion with her for the space of four months, 
which at the end of that period occasions 
divorce, and hence it amounts to a suspen¬ 
sion of divorce upon the arrival of a specided 
time, being the same as if he had said to her, 
“ upon the lapse of four months, if I have 
not carnal connexion with you within that 
period, you are divorced;" which was al¬ 
ready explained. 

Where a death-hed divm'ce is reversible, the 
wife inherits in every vase. —Ip a man upon 
his death-bed repudi ate his wife by a rever¬ 
sible divorce, she inherits of him. in all the 
oases here recited, because the marriage is 
not iinally dissolved, since it continues law¬ 
ful for him to have carnal connexion with 
her; and such being the case, the principle 
upon which she inherits stands still unim¬ 
peached. 


Kote.—I n all these cases where it is said 
that the wife Inherits, it means, ** in case of 
the decease of the husband, be to re the ex¬ 
piration of her Edit,^’~the reason of which 
has been already mentioned. 


CKAPTEE VI. 

oy niJAAT, OB BETmiNUJ-a to a divoeced 
WIEE. 

^ Definition -llLTAATin its primi-* 

tiye sense means restitution; in law it sig- 
nihes a husband retmming to, or receiving 


* That is to say, forees her^ to require her 
husband to verify his accusation, by a Laan, 
or solemn asseveration, before the magis¬ 
trate, which, if ho docs so, occasions divorce. 
—"Eor a full ex])laiaation o,f this, see Chap. X. 
treating of Laan. 
t See Chap. VIL 


back, his wife after divorce, and restori^j I f 
her to her former situation, in which she wa'Jr 
not liable to separation from tjie^ passing of 
her courses, or of the space of time cor¬ 
responding with their periods, and which 
.sho recovers by llijaat; this is the delini- 
tioii of it in the Jama Kamooz; from what 
occurs respecting it in the present work, it 
appears simply to mean the continuance of 
marriage. 

yi man may return to a wife repudiated by 
one or two reversible divorces. —I,r a man give 
his wife one or two divorces reversible, he 
may take her back any time before the ex¬ 
piration of her Edit, whether she be desirous 
or not, God having said in the Eoran, “ ye 

MAY BKTAIJT THEM WITH HUMANITY,'* where 

no distinction is made with respect to the 
wife^s pleasure, or otherwise; and by the 
word retain is here understood liijaat, or 
re turning to, according to all the commen¬ 
tators. 

Provided he do so before the expiration of 
Thk existence of the Edit is a con¬ 
dition of Hijaat, because by Hijaat is under¬ 
stood a continuance of the marriage (whence 
the term retain is applied to it), and the 
this cannot be established but during the 
Edit since after that is past the marriage no 
longer remains. 

Jiijaat is of two hinds, express and imphed. 

—Ki.taat is of two species; the .Eirst is 
termed express, where the husband says, for 
example, “ I have returned to (or taken 
back) my wife, or addresses the same to her 
personally ; and the Secon d implied, where 
he has carnal connexion, or takes conjugal 
liberties with her, such as viewing those parts 
of her which are usually concealed, and so 
forth. This second description of Kijaat is 
according to our doctors. Shatei says that 
the Rijaat is not approved, or rogular, but 
where it is expressly pronounced by the hus¬ 
band (provided he bo able to speak), because 
Rijaat stands as a marriage de^ novo, and 
(according to him) carnal connexion with the 
wife is in this case prohibited, on account of 
its legality having been annulled^ by the 
divorce, which is a dissolver of marriage, for 
it would appear that the marriage is itself 
dissolved by a divorce, although it be of the 
reversible kind, were it not that the law there 
leaves to the husband an option of Rijaat, 
which is the sole reason why he confines its 
effect to the prohibition of carnal connexion,^ 
and does not extend it to a dissolution of 
the marj'iage itself. The argument of our 
doctors is that that by Hijaat is understood a 
continuance of th^ marriage, as was beforo 
explained; and this may be shown by an act, 
as well as by wmrcls, ^ for acta sometimes 
evinoo oontinuauce, as in the case of abolish¬ 
ing the option of a seller; that is to say, in the 
same maimer as the abolition of the option of 
a seller (which is the oontinuance of property) 
is proved by an act, so also in the present 
ease; now acts peculiar to marriage are signs 
of the continuance of it; and the carnal 
connexion, or other acts, as before stated, are 
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^ _ _ to inarriagQ, especially in the case luigband were to declare that ho _ 

women, since, with respect to them, her back before the expiration of it, and she 
they cannot be lawful but through marriage,' conlirra this, lUjaat is established ; but if she 
ami, with respect to female slaves, they are deny the fact/her declaration is credited, 

. " ' ’ becauso the husband in this case pretends to 

have performed an act vyhich is not at pre¬ 
sent in his power, and his declaration is 
therefore liable to suspicion, and is not to be 
credited unless that be removed by the 
woman^s confirmation. It is to be observed 
that tho oath of the woman (according to 
Haneefa) is not necessary. This is ono of 
tho six eases of Isthiliaf,* which are dis¬ 
cussed at large in tho Book of Marriage. 

But not when they dimgree, —If a man, 

I having repudiated his wife by a reversible 
divorce, afterwards say to her^ ** I take you 


sometimes lawful by right of marriage, and 
Komotituea by right of possession: contrary 
to touching, or looking at the pudenda of a 
woman, without hist, because that is some¬ 
times lawful without marriage, as in the case 
of a physician or midwife; and the sight of 
other parts than the pudenda sometimes hap¬ 
pens to people who reside together; and if 
a wife resides with her husband during her 
Edit, if such an accident were to imply 
Kijaat, ho might then give her another divorce | 
to her injury, as it would protract her Edit. 

The, evidence of witnesses to Rifaut luiid- 


ahle^hut not incumbent. — It is laudable that , back," and she reply, ‘‘my Edit is past, 
the husband have two witnesses to bear j the Kijaat is not valid, according to Haneefa. 


evidence to his Kijaat; yet if he have no 
witnesses the iUjaat is nevertheless legal. 


The two disciples^ say that it is valid, be¬ 
cause it occurs within thfj Edit, that being 


according to one opinion of Sliafei.'—Malik , accounted to continue until the woman gives 
V.11 .1 . .. • _ i' notice of its completion; and in this case 

I the llijaat takes place before such notice; 
hence also it is that if the husband say to 
her, " I have divorccfl you/[ and she reply, 


holds that it is not lawful without witnesses, 
Gon having so commanded, saying, in tho 
Koran, *' retain them; with iicMAinTY, 
OR nisMiss them: with kindness, and 


TAKE THE EVIDENCE OF TWO WITNESSES OP | " my Edit is passcd," still divoroo takes 
YOUR OWN PEOPLE, AND SUCH AS ARB OP | place. The argument of Haneefa is that 


JUST REPUTE ; ' where, the imperative being 
of injunctive import, the taking of evidence 
appears to be ineumboiit. To this our doc- 


that the Kijaat appears to occur after the 
completion of tho Edit, because the wife i.9 
trustee with respect to her declaration of her 


tors i'e|)ly, that in all the texts which occur ! Edit being completed: and as to the ease of 
concerning Kijaat, it is mentioned generally, divnrofi citipfl h\7- the t.wn rlisioinles. it is not 
and not under any restriction of being wit- 


divorce cited by the two disciples, it is not 
, admitted by Haneefa, for divorce in such 
nessed; moreover, by Kijaat is to be under- I a circumstance, according to his opinion 


stood (as was before stated) the continuance 
of marriage, to which evidence is not a 
necessary condition; as in a ease of Aila, for 
instance, where it (the Aila or vow of absti¬ 
nence) is done away by the carnal act, to 
which there are no witnesses: but yet the 
taking evidence to Kijaat is laudable, for the 
greater caution, so as to put it out of the 
power of any person to contradict it. With 
respect to the sacred text (luoted by Malik, 
the imperative is to be taken, not in an in¬ 
junctive, but in a recommendatory sense ; 
for in this instance retaining them, and 
separating from them, are connected by tho 
intermediate particle “ OR," the text saying, 
" RETAIN THEM, 01 DISMISS AND 

TAKE TWO w^iTNESSES," &0., froiu which it 
appears that the calling witnesses is laudable 
only, and not injunctive, in tho present ease, 
because, in separation, it is held to be laud¬ 
able only by all the doctors. 

The laife should have due notice of it ,— It 
is also laudable that tho bus^nd give his 
wife previous information of his intention of 
Kijaat, lest she fall into sin; for,if she be 
not aware of his intention, it is possible that 
she may marry anotln r husband after the 
aoeomplishment of her Edit, and that ho 
may have carnal connexion with her by an 
invalid moA'riage, which ia prohibited. 

A decluration of 'previous Rijmt, made 
after the expiration of the Mility is to he ere- 
diled where both parties agree in it. —Ik, after 
the accomplishment of the woman’s Edit, her 


would not take place i admitting, however, 
that it did take place, it may be replied that 
divorce takes place from the declaration of 
the husband, after the completion of the 
Edit (by hi a sn ying ‘ ‘ that he had divorced her 
during her Edit"), because this is a soverityf 
upon himself, and may therefore be allowed 
credit; contrary to returning to a wife, as 
that cannot be established by a declaration 
made after tlie expiration of the Edit, since 
such declaration arfeets another person. 

The declaration of a wife who is a slave 
ynust he credited respecting the termination 
of her Rdit. — If the husband of a female 
slave, after her Edit is past, declare that 
he had taken her back during her Edit, and 
her owner confirm his declaration, but sho 
herself deny it, she is to be credited, accord¬ 
ing to Heneefa. The two disciples say that 
tho confirmation of her owner is to be cre¬ 
dited, because her person is his property, 
and hence he makes a declaration in lavour 
of tho liusband, respecting ii thing which is 
hia particular right; this, therelbre, is ana¬ 
logous to a oase where a raaator makes a 


* Ca,sos treating of tho necessity of a wile’s 
eonfirming any question respecting her mar¬ 
riage by oath. , ^ , 

t Because (If she had bcen^ before under 
two sentenooa of divorce) this is a third sen * 
tence, which repudiates her from him by the 
rigorous prohibition. 









:jhap. VI.] 


DIVORCE. 


I no other sign is requisite to establish, purii^^ 
cation than the simple cessation, as they ar?r^ 
,a1e slave of such nn one after ! not held, by our doctors, to ho subject to the 


V* 5^Concerning his slaveys marriage ; 

if a man assert that he had 


the expiration of her Edit, she denying and 
her master conlirming his assertion, the de¬ 
claration of the master is to be credited in 
prefexeneo to that of the slave ; and so like¬ 
wise in the case in questiou. To this our 
doctors reply that the efhoiency of Rijaat is 
founded upon the Edit, because, if that still 
exist, the former is good and valid, but not 
otherwise; and as the declaration of the 
female slave is to be regarded concerning her 
Edit, it must in the same manner bo regarded 
with respect to what is founded upon it. 
But if the above case be reversed,—that is, 
if the slave conizrm and the owner deny the 
husband’s assertion,—the denial of the owner 
is to be credited, according to the two dis¬ 
ciples (and also according to Haneefa, in the 
Rawayet Saheeh), because her Edit no longer 
remains, and the right to the Matat, or pre¬ 
sent,* rests with her owner; wherefore her 
assertion is not to be credited to thoprejn- 
dice of her master’s right, as she is in this 
case liable to suspicion : contrary to the tpr- 
mer case, in which the owner, by ooufirmiug 
the assertion of the husband, acknowledges 
the coritiiiuanoG of Edit at the period of 
Rijaat; and supposing this to be the case, 
his [the owner's] authority disappears; hia 
right* therefore, is not injured by her denial, 


inj unction of the law in this particular. 

The power of Rijaat terminates where the 
woman performs the teyummim,* and re¬ 
peats the us lull prayers, according to Haneefa 
and Aboo Yoosaf. This proceeds upon a 
favourable construction of the law. Moliani- 
med says tliat it terminates immediately 
upon the performance of teyuminim : and 
this opinion is oontormablo to analogy, be¬ 
cause the tenxrnmim, where water is not to 
bo had, stands as a puritioation, having tho 
same virtue with ablution, as being a sub¬ 
stitute for it.—The argument of Haneefa 
and Aboo Yoosaf is tliat sand or dust is 
rather a deliler than a purifier, as it soils the 
body, and the latter even adheres to it; and 
rubbing the body therewith is admitted to 
be a purhioation from necessity only; but 
this necessity does not absolutely exist until 
the proper hour of prayer arrives ; and that 
which IS established through necessity is 
restricted in its virtue to the partioular 
point which occasions^ the necessity; and 
hence tho tcyummim is regarded with re¬ 
spect to prayer only, and not with respect to 
the termination of the Edit. Some doctors 
have delivered it as tho opinion of tho two 
Elders, that the power of Rijaat terminates 
upon the eommeiicement of prayer: others 


hence that is to be credited. If, how- say that it docs not terminate until the con- 


and _ _ 

evc-r, in this case tho female slave assert that 
her Edit is past, and the husband and owner 
unite in saying that it is not past, her asser¬ 
tion is to he credited, she being trustee with 
respect to what sho says, as having sole in¬ 
formation upon tho point in dispute. 

At what time the ^mver of Rijaat termi¬ 
nates. — \Vhen the menstrual discharge, in 
the third courses after divorce, continues for 
ten days, or upwards, the power of Rijaat 
terminates upon the stoppage, although the 
woman should not yet have performed her 
customary ablutions: but if it stop within 
less tliom ten days, the power of Rijaat does 
not tenninnte till such time as the ablutions 
are performed, or the hour of prayer is past. 
The reason of this is that a menstruation 
is not accounted to exceed the space of ten 
days, and hence the woman’s purification is 
understood on the instant of the stoppage, at ^ 
any time beyond that period; and the power | * 
of Rijaat consequently terminates ; whereas, 
when it stops within that period, it is pos¬ 
sible that it may still return, and hence her 
puriHcation eannol be finally determined 
until the cujitomarjr ceremonies of ablution, 
Ac., fiir performed. What is now advanced 
ttpplirji to thtr Ciwe of MuwuliiiAn women 
only: but wdth Kitabccs ih^ f»ower of Rijaat 
terminates on the instant of stoppage of tho 
menstrual discharge in the lUird courses 
after divorce, although it^ should happen 
within ten days, because with such women 


elusion, in order that the rule respecting the 
repetition of prayer may be fulfilled. 

Where the woman, in performing ablu¬ 
tion, omits any part of her person, it^ it be a 
complete limb (such as the mind or foot, lur 
instance), or more, the power of Rijaat does 
not terminate: f but if the purt^ omitted bo 
less than a limb (a finger, for instance) it 
terminates. The compiler of the Hedaya 
observes that this rule proceeds upon, a 
favourable ooiistruotion of the law ; for ana¬ 
logy would dictate, in this case, that if a 


See Book il. Chap. III. 


* A coord t fig to tho Mnsaiilman law, no 
religious act can be performed without a pre¬ 
vious purification, ablut;»»n, where water 
IS 1 0 bo had, or, in d; feet of ipiti v by i^yuiri- 
num, that is, rubbing the hands, f^ce, and 
other jmrU of tli0_ body, with sand or dust. 
A woman, while in a of impurity, is 
incapable of any religious act; and hcnco 
tliis ibrnml purification is requisite upon the 
of the menstrual inscharge.^ The 
tH>int upon ivhioh the here con-fidiTotl 
f turns is whether, as the ii-yammini U only a 
I substitute for ablution, tho pow«ir of Rijaat 
continue* uutil hiT rup^itition of pniyt r. or 
I whellitT it tonriiiriU'H imuu^liatcly upon tho 
pi'rfonimncH! of act. 

d That is, as tho ablution is in this case 
incomplete, tho power of Rijaat does not 
icrniinato until prov.^'r; but when that is 
ropi-ated, it terminates of course, - the 
woman’s purification being then fully ascer* 
tained. 
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bte Umh be through forgetfulness 
the power of liijaut discontinues, 
^i^iiuse the woman has performed the ablu¬ 
tion upon the greatest number of her limbs, 
and the rale of the wliole applies to the 
greatest number; -whereas, on the other 
liand, in the omission of any part short of a 
complete limb, it would suggest that the 
power of liijaat still remains, because the 
laws respecting Janayat and the courses do 
not admit of division, and hence, where the 
power of Kijaat remains with respect to a 
part, it continues with respect to the whole, 
as in the liberty of prayer, for instance; in 
short, analogy requires that the rule be the 
same in both cases: but the reason for _a 
more favourable constniction is that there is 
an essential difference in the two cases, be- 



has been enjoyed by him, the divoro|^(»n-; 
sequently reversible ; and his declanrCloff^r 
in either ease null, as the law denies it, he- 
oause, by ascribing the woman's pregnancy, 
or the birth of the child, to the carnal act of 
the husband, it establishes her marriage, and 
consequently his right of liijaat, a fortiori. 
It is to he observed that by the husband di¬ 
vorcing a wife who has brought forth a child 
is here meant divorce after delivei-y ; for if 
the child were born after the divorce, the 
Edit would he thereby accomplished, and the 
power of liijaat would terminate of course. 

A man achnotvhdging that he had never 
consummated with his akorced loife has no 
power of Iti^aaty although he have been in 
retirement ‘ivith her. —Ii a man retire with, 
his wife in such a way as amounts to a Khal- 


cause any part short of a complete limb soon wat Saheeh, and afterwards divorce her, de 
becomes dry, especially in hot weather, and ' daring that he has not had carnal connexion, 


hence it is not certain but that part may 
have undergone ablution together with the 
rest, for which reason it is here said that the 
llijaa,t terminates; whereas a complete limb 
c(oe 8 not quickly become dry; neither can 
the omission of so large a portion of the per- 


he has no power of liijaat, because that would 
have been confirmed to him by his commis¬ 
sion of the carnal act; but he acknowledges 
that this has not taken place, and hence his 
declaration is credited, as it operates to the 
prejudice of Ms right; and the law does not 


son, in ablution, be ascribed to forgetfulness. , on this occasion deny his declaration, because 


It is recorded from Aboo Yoosaf 'hat the 
omission of ablution with respect to the 
mouth or nostrils is tlio same, as with 
respect to a complete limb; but it is else¬ 
where recorded from him that these stand 
the same as any part short of a complete I 


a w'oraan's right to her stipulated dower is 
founded upon her making delivery of her 
person, ana not upon her husband's seisin of 
it: contrary to the former case, as there the 
law is repugnantto the husband\s declaration. 
If a man divorce his wife after a retire- 


limb (and of this opiuion is Mohammed), be- ; ment, and again take her hack, and after- 
cause there is a dilferenee of opinion con- ' wards assert that he hat? not had carnal con¬ 


cerning the divine injunction directing the 
ablution of those parts. 

A husband may take hack an unenjoyed 
divorced loife^ provided she he delivered of a 
child within such a time as establishes its 
parentage in Am,*—I f a man divorce a wife 
who is xjregnant, or who has brought forth, 
a child, and declare that he has never had 
carnal connexion with her, he is neverthe¬ 
less at liberty to take her back, because 
where the pregnancy appears within such 
time as renders it possible to be derived from 
him, to him it is to he ascribed; and this cir¬ 
cumstance proves his connexion with her, 
whence a ritht of liijaat is established in 
him, as the divorce thus appears to be rever¬ 
sible ; and in the same manner, where the 
parentage of the child born of her is estab¬ 
lished in him, his connexion with her is also 
established ; and it thus appearing that she 


" To understand the scope of this case, it 
is requLsito to advert to one of the funda¬ 
mental laws of divorce,—that a divorce pro¬ 
nounced upon a woman with whom the 
husband has not Jiad carnal connexion is, in 
atl cases, irreversible. Ihe case here con¬ 
sidered su|)poses the husband to have repu¬ 
diated his wife by a sentence of divorce 
undefined, _ that is, without speeiiving 
whether it is reversible or irreversible; for if 
he were to declare it under the latter de¬ 
scription, it holds so at all events. 


neexon with her, and she should bo delivered 
of a child within a day short of two years 
after divorce, the liijaat is valid notwith¬ 
standing his assertion, because the parentage 
of the child is established in him, as tlio 
woman had not declared the completion of 
her Edit, and a child may be supposed to 
continue so long in the womb, whence the 
husband is considered as haying had carnal 
connexion with her before divorce, because 
if her pregnancy were ascribed to such con¬ 
nexion after divorce, the marriage stands 
dissolved on the instant of divorce, on ac¬ 
count of its not having been then consum¬ 
mated ; and of course the subsequent carnal 
connexion is unlawful; and Mussulmans are 
not siupposed to commit any unlawful acts. 

liijaat may he established by the birth of a 
child. —If a man suspend the divorce of his 
wife upon the circumstance of her producing 
a child, and she be delivered of a child, and 
again of another wdthiii not less than six 
months after, although it were more than 
two years, liijaat is established,* jirovided the 
woman have not declared the completion of 
her Edit, because divorce taking place upon 
the woman in consequence of her first de¬ 
livery, Edit was incumbent upon her; and 
her second child must be supposed to pro- 


* That is to say, the man is considered as 
having taken back his wife. (See tlie begin¬ 
ning of this chapter.) 












v; -tiiAv. VI.] 


DIVOUCE. 


'tojrii Vji of the Imsband dar- 

which act on hia part amounts 
ttHl-fuMnal reversal of the divorce. 

Ip a man say to hia n ife, every time that 
you. produce a child you arc under divorce/^ 
and she be delivered of three children at 
throe separate births, that is, within not less 
than six months of each other,ilijaat is (istab- 
lished by the birth of the second child, and 
in the same manner bv that of the third, bo“ 
cause, upon the birth of the first, divorce 
takes place, and Edit is incumbent, and upon 
that of the second ilijaat is established, for 
the reason before observed, that it must bo 
supposed to proceed from an embrace of the 
liusband during’ the Edit; and a second di*- 
vorce takes place, because the luisband has 
suspended divorce upon childbirth with the 
expressit)!!, every time that,” and Edit is 
incumbent in consequence of this divorce; 
and by the birth of the third, Itijaat is again 
established, for the same reason as above, 
and a third divorce takes place in the same 
manner as the second : and in this case the 
Kdit is to be counted by the courses, because 
the woman is not pregnant, but subject to 
courses, at the picriod of each divorce taking 
place upon her. 

woman undey reversible divorce miti/ 
adorn herself.—ly. is allowed to a woman 
under reversible divorce to adorn herself, as 
she is lawful to her husband on account of 
their marriage still holding ; and as liijaat 
is laudable, and her adorning of lier person 
may excite him to it, tho action is therefore 
X)crraitted by the law. 

A 7nau must not ap^n'oach a reversibly di¬ 
vorced wife without giving her intimation , — 
Ir is not proiior for a man, having a Avife 
under reversible divorce, to approach her 
without previous intimation, or letting her 
hear his footsteps this is wliere he has no 
intention of Kijuat; because a woman is 
sometimes undressed, and it might happen 
that if he were to come upon her unawares 
lie would see parts of her, the sight of \yhic‘h 
occasions Kijaat; and this not being his in¬ 
tention, he would give her another divorce, 
which would protract her Edit. 

A, divorced w^fe cannot be carried upon a 
journey until Mtjaat he cstahlished. —A mak 
cannot carry with him, upon a journey, a 
wife whoinlio has repudiated by a reversible 
divorce, until he liave called witnesses to boar 
evidence to his liijaat.—Ziffer says that the 
liusband has sucli a power, because their 
marriage still holds; which is the Reason 
why ho may lawfully have carnal connexion 
with her, according to llaiieefa,—'I'he argu¬ 
ments of out doctors are twofold;—Ei usx, tho 
word of God, who has said, “ take them 

NOT EOHTIl .PRO.M: XHlilR DWELLINGS,’’ wluU’e 

the text axqiliesto tho women under reversible 
divorce, the carrying of whom upon a journey 
is the removal of them from their dwel¬ 
lings, and id therefore ille^nU— S.econdly, 
the only reason w^hy the eftect of a sentence 
of reversible divorce is postponed to the ac- 
coinpiishuieut of tho Edit is, tho possible in¬ 


tention or wish of the husband to take bm 
his wife; but where ho does not dolso before^ 
the Edit is accomplished, it appears that ho 
had no such wish or intention, in w'bich case 
it would bo evident that the sentence took 
effect upon the instant of his pronouncing' it, 
and that the, wife was consequently sepa¬ 
ir ated from that period; for if the efleet of 
1 the sentence were in reality restricted to the 
i completion of the Edit, another Edit wmuld 
^ then always be requisite after the first; and 
' hence, as it appears that the wife is, in effect, 
as a stranger to her husband, from the time 
of the sentence of divorce, it follows that ho 
has no authority to carry her forth ; whence 
it is here said that he cannot carry her upon 
a journey until he has called witnesses to bear 
I evidence to his liijaat;—in which case the Edir 
' is annulled, and his authority re-established. 

Cohahitation is tiot made illegal hy a re- 
versihle divorce. — Caknal connexion with a 
wife is not rendered illegal hy a reversible 
divoi'ce, according to our doctors. Shafei 
maintains that it is rendered illeg-al thereby, 
since the connubial connexion is dissolved, 
because of the appearance of that which ter¬ 
minates marriage, namely, his sentence of 
divorce. The argument of our doctors is that 
the connubial tie still continues, insomuch 
that the husband is at liberty to take back 
his wife, even against her will, because a 
right of liijaat is reserved to him out of ten¬ 
derness, in order that he may be enabled to 
recover his wife when he becomes ashamed 
of having divoreod her ; and this necessarily 
implying that he is empowered to recover 
her, his being so proves that liijaat is a oon- 
tinuunco of the marriage, and not a marriage 
do novo, as a man cannot marry a woman 
agniust her will. With respect to what 
Bhafei advances, that “the connubial con¬ 
nexion is dissolved on account of the ap¬ 
pearance of that which terminates marriage, 
namely, his sentence of divorce,” it may he 
replied that the effect of tho tcrniimitor is 
postponed to tho comxdction of the Edit, ac- 
I cording to all tho doctors, out of tenderness to 
tho husband, as above. 

Section. 

Of Circumstances which render a divorced 
Wife laivfiit to her Husband. 

A man may marry a wife rejmdiated from 
him hy o?ie or two irreversible divorces. — In 
a ease of irreversible divorce, short of three 
divorces, the husband is at liberty to many 
his wife again, either during her Edit, or 
after its completion, as the legality of the 
subject still continues, since the utter ex¬ 
tinction of such legal!ty_ depends upon a 
third divorce ; and accordingly until a third 
divorce take place, the legality of the subject 
contiiiacs. 

Otuection. —Tp the legality of the subject 
continue, it follows that it is lawful for any 
other persou^ besides tho husband to marry 
the wife during her .Edit. 

.llEJU.y. Her marriage with any other 
during her Edit is forbiaden, on account of 
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jtJi "ihducing a doubtful parentage ; but if 
Hit huBband marry her, this objection can- 
tiot exist. 

But if bp three divorces he cannot marry 
her until she he yremousiy married to another 
man ,—Iv a man pronounce three divorces 
upon a wife who is fivie, or two upon one 
who is a slave, she is not lawful to him untiJ 
she shall tlrst have been regularly espoused 
by another man ; who, having duly consum¬ 
mated, afterwards divorces her, or dies, and 
her Edit from him be accomplished, because 
Goi) has said, “I.f he divorce her, she is 

IfOT, VETER THAT, XAWETJI, TO HIXC'' (that 

is after a third divorce) “ until she marrv 
ANOTHER HiJSliANT)/' And here two divorces 
to a slave are the same as three to a free 
woman, because the legality of the subject 
has only half its force in a slave, on account 
of her state of bondage ; and hence it would 
follow that, to such an one, a divorce and a 
half stands the same as three divorces to a 
free woman, but as divorce is incapable of 
subdivision, two divorces are allowed. As 
to what is said, that the second husband 
duly consummating is a condition, it is 
founded on the text here quoted, in which 
the word Nikkah [marriage] implies carnal 
connexion, as it hears two meanings, by one 
of which it signifies carnal conjunction, and 
by the other the legal union of the sexes, i 
and it is on this occasion taken in the loimer 
sense; but even admitting that tlie word 
Kikkah, in the text, meant simply the mar¬ 
riage contract, yet the condition is estab¬ 
lished upon a well-known tradition of the 
prophet, who being gestiqned coneerniii" a 
person’s power of marrying again a wile 
who, after he had repudiated her by three 
divorces, had been married to another man, 
and whom, after retiring with her, and lilt¬ 
ing her veil, that man had divorced, replied, 
“ the woman is not lawdul to her first hus¬ 
band until she has tasted the embrace of the 
other but the condition requires only the 
entrance of the penis into the vagina, and 
not the emission of seed, as the above tradi¬ 
tion implies the entrance generally, whence 
that only is understood. 

Nature of the consmynnation in the second 
Tnuri’iageiokich renders a divorced wife again 
lawf ul to her first husband -~A. youth under 
puberty is the same as a full grown-inan 
with respect to legalizing ; that is to say, if 
a man give his wife three divorces, and she, 
after her Edit, marry with a youth under 
maturity, and he perform the carnal act with 
her, she then [in case of his decease or 
divorce] becomes lawful to her first husband, 
because the condition, nauudy, entrance, in 
virtue of a regular marriage, is noccBsarily 
supposed to be fulMled, Malik says that 
the carnal act of a full-grown man is the 
condition, because unless he be arrived at 
maturity the woman's tasting (that is, en¬ 
joying pleasure from) Ins embrace, whicli is 
the condition, is not fulfilled: but the cases 
before recited in the book of marriage dis- 
prove this distinction of Malik. It is to be 


observed, that it is recorded in 
Sagheer, that a boy under puberty, ETiitwIio 
is such as to be able to perform the carnal 
embrace, is termed a Moorahick ; and whero 
vsuch an one has carnal knowledge of his wife, 
ablution is incumbent upon her, and sho is 
thereby rendered lawf ul to a former husband, 
if he should have repudiated her by three 
divorces ; and the carnal embrace of suoluan 
one is implied from the circumstance of his 
having a priapism and desire. It is also to 
be observed that ablution is made incumbent 
upon the woman, in the present case, only on 
account of the entrance of the_ hoy’s penis 
into lier vagina exciting an emissio sfiminis 
on her part, the necessity thereof with re¬ 
spect to her being solely in consequence of 
her full puberty ; but it is not inoumbont 
upon the boy, he not being subject to the 
necessity of such observance; but yet it is 
required of him, that he may be habituated 
to a laudable custom. 

A fehale slave, wliom her husband has 
repudiated by two divorces, is not rendered 
lawful to him by the carnal embrace of her 
master, because that which is essential to her 
legality (namely, marriage) does not exist 
here. 

21ie second marriage^ when contracted 
under a legalizing con dition^ is disapproved; 
hut yet the woman is rendered legal hy it to 
her first hashand.—l¥ a man marry a woman 
whose husband had repudiated her by three 
divorces, under a condition of rendering her 
lawful to her former husband, as if lie were 
to declare to her—“I marry you under a 
condition of rendering you lawful to your 
former husband,” or, os if she were to say to 
him—“I marry with you under the condi¬ 
tion of my becoming lawful to my former 
husband,”—this is an abominable marriage, 
because the second husband is here termed 
a Mohullil, or legalizcr, and the prophet has 
said, “let the oiirae of God fall upon the 
Mohullil and the Mohalhil-le-hoo: * hut 
nevertheless, if the parties contract a mar¬ 
riage under this condition, and the man 
divorce the woman after carnal connexion, 
she, upon tho completion of her Edit, be¬ 
comes lawful to her former husband, ^ as 
there undoubtedly exists a consummation 
in a regular marriage, which is the oause ot' 
legality, and the marriage is not invalidated 
by the coadition. It is recorded from A boo 
Yoosaf that such a marriage is null, as it 
falls under the description of a Nikkah 
Mowokket, or temporary marriage, because 
the words of the husband, “ 1 marry you 
under a condition of rendering you lawful 
to your former husband,” imply, 1 marry 
you until the time of our having carnal con¬ 
nexion. and not for an indefinite time, and 
is therefore the sarao as whero a man say.s to 
a woman, “ I marry you for a month,* and so 
forth; and tho marriage being invalid, the 

* The thing rendered legal. It means, on 
this occasion, a thing rendered legal by some 
indirect and unapproved^expedient. 
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by that incans be pondered''lawfully admit her assieveration, and maj ,, 
^a^ilnPi^iier former husband: hut*in reply her, provided that from the period of his 
to this oiH* doctors urge that’the restriction , divorcing her such a space of time have 
of tlio marriage to* any specitkd time is not elapsed as affords a possibility of this having 
expressly mentioned by tne pai’ties, nor do§s | been the case, and that he actually believe 
the man hers marry the woman under any j her assertion to bo true; hcoause the sub- 
other condition than that of doing-.by her tis'i stance-of the woman's assertion is either 
marnage requires; and'hence it ’does not | a matter of mere temporal concern (as not 
come under tfie .description of a teiuporary i comprehending) any merit or demerit before 
' marriage.' It is recorded from Mohammed ; Gon), or it is a matter of religion (on ao- 
that tho marriage ts legal and valid, for the count of leplity being suspended upon it), 

and the declaration of a single persem, either 


reasons before mentioned; bi£t ypt the wpinan 
is not therein'made*-lawful to her first‘hus¬ 
band, because ilu; second husban^I here pfi- 
deavours to, precipitate a thing which tho 
law. postpones' (for the law postpones her 
legality to her former husband to the 
<leath of her present), and. therefore meets a 
due return in the defeat of his design (to wit, 
legalizing tho woman to her former hug- 
haiiff); in the same manner as in the murder 
of an inheritee ; that is to say, if any person 
slay his Inheritee, he is thereby cut olf from 
inheritance, as having attempted to precipi¬ 
tate that which the law has postponed, and 
thus meets Ids piiidshment in the defeat of 
his design (to wit, immediate inheritance) j 
and so also in the present case. 

The first hnsbmid, recovering his wife hp 
an intervC.nie'ht marriage, recovers Jds full 
pawer of divorce over her. —If a man repu¬ 
diate Ins wife by one or by two divorces, and, 
her Edit being completed, she be married to 
another man, and afterwards retiiru to her 
former husband, he becomes again autho- i 
rixed so far as throe divorces, the one or the 


in matters of u temporal or spiritual nature, 
ia worthy of credit; and the oonlirmauon of, 
her assertion is not forbidden or reprobated, 
where the space of time winch lias inter¬ 
vened admits tho possibility of its truth.—* 
Tho learned differ concerning the shortest 
period which admits of this possibility, as 
shall bo fidiy explained in treating of Edit. 


CHAPTER *YIL 

OF AILA. 

Deflnition of the term.--AxJi\, in its 
primitive sense, signifies a vow.-^In law, it 
implies a husband sw'earing to abstain Irom 
carnal knowledge of his wife for anj' time 
above four months, if she be a free w'oman, 
or livu months, it she be a slave. ^ 

The mode in 'which A.ila is esh{oUshed.—\^ 

win 


IS tnroe uivoroes, ixio oiitj or tuo I nian swear Gcit he will noi< have earnaj 
two divorces formerly pronounced upon her I connexion with his wife,-or that he, will 

hv him having been cancelled and obliteratedhave such connexion with-her within 

bvher marriage with the second husband, inonths,—an Aila is established: be- 
in the same raanucr as three divorces would i ^ 

have been.* This is the doctrine of the two ’ ^ [Alla] « itii eestect to iiis wifk 
' • ' HE MUST STAl FOUK -tO tllO end 

of the verse. 

In breach of Aila expiation is ineumhent. 
—IF a man, in a <. ase of Aila, have carnal 
knowledge of his wife within four months 


Elders. Mohanimeti says that marriage with 
a second hmshand does not obliterate any 
thing short of three divorces. Tho proofs 
on either side arc dra wn frona the Arabic. 
Tfiie wife's declaration of her having been 


legalized is to he credited.-^! v a man pro- ; ho is forsworn in Ids vow, and expia- 
nounoe three divorces uimn his wife, and she tion is incumbent m^n him, tins being m- 
afterwards declare that “her Edit having I c/»’red by tho breach of his vow; and the 
been duly accomplished, she has been mar- = Alia drops, as his vow is cancelled by the 

ried to another man, and enjoyed and , it . 77 

divorced by him, and 'that her Edit from i tit if U he observed, a divorce irnwersdde 
him is elapsed,"—her former husband may 1 at tts termination. Eitt it he havo 

__ I not carnal kuowie(li?o oi her for the space 

- - - I of four months, a divorce irreversible takes 

* That is to say, one or two divorces are ! place, independent of any decree of aepara- 
obliterated, the same as three would he, had : tion from the magistrate.—Shafei says that 
that been the number formerly pronounced I a decree of the magistrate ia requisite, be- 
by him. It is necessary to observe that this | cause the husband here withholds her right 
case involves a principle in divorce which is (namely carnal connexion) from his wife, 
nowhere expressly mentioned; namely, that and hence the magistrate acts as his substi- 
the same woman is not a legal subject of tut(?, in effecting a separation; as in the case 
more than three divorces to any one man, [of eunuchs and impotent persons, in short, 
and consequently, that a man who repndi- j according to ShaM, a right to demand 
ates his wife by two divorces (for instance), 


if he .marry her again, unless the interven¬ 
tion of another husband obliterate these two, 
has no power beyond one divorce in the 
second marriage. 


separation rests with the woman, in the 
same manner as in the ease of her marriage 
to one who is impotent or an eunuch; and in 
conseqaeneo of a decree of the mafristrate 
she becomes repudiated by a divorce irrover- 








X. 

.ij -J 


arguments of our doctors are-two- 
fold : — F.TK.ST, tlie husband, in abstaining 
irum carnal connexion for the space of four 
months, acts unjustly towards his wife, by 
withholding from her that which is her right, 
for which the law makes hini a due return, 
in depriving him of the heiieht ot marriage 
upon the expiration of that term ; and this 
is an opinion recorded from Otliman, and 
Alee, and AbdooIa-Ibn^Miissaood, and Ah- 
doola-Ibn-Abbaas,andAbdoola-Ibn-Aumroo, 
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the same as if the husband were to siJ^end^^ 
divorce upon his libstaining from carnal co¬ 
habitation for the space of four months, 
where the effect is restricted to the propriety 
then existing, and so in this case likewise.— 
This case is grafted on the case of oblitera¬ 
tion, conoerniiig which there is a diftereiice 
of opinion between Ziifer and our doctors; 
and that case is where a man, having said to 
his wife, “if yon enter this house you are 
Linder three divorces,*’ afterwards repudiates 


dooia-lDn-A.DDaas,anaivu(iutuii-iuu-AuuiJ uu, unuci vx.lt -- 

and Zeyd-lbii-Sabit :— Seoondx v, in times • her by an express sentence ot three divorces, 
of ignorance* and Aila stood as a divorce, land she is again married to him, and then 
and the law afterwards constituted it a di-’ | enters the said house, from which no divorce 
voroe postponed to the period ot four months i takes place, according to our doctors, whereas 

_jfow if a man swear to abstain for four | ZifFer holds that divorce takes place ; as was 

months, hia vow drops at the expiration of ; recited at large in a former oliaptcr.- dhit 
that term; that is, if the same man should observe that, in the case now under consider- 
afterwards marry and cohabit with the same , ation, although divorce do not tak(^ place, 
woman, he is not forsworn, because the vow yet the obligation of the vow remains, as^it 


was temporary ; but if he should have sworn 
to abstain for ever, his vow continues lu 
force, because it is general (that is to say, is 
not restricted to four months), and no >dola- 
tion a.ppears by which it might he cancelled : 
yet divorce does not take ][)hioe upon it re¬ 
peatedly, unless where marriage is repeated, 
because, after separation, the withholding of 
the woman’s right cannot ho supposed to 
exist; but if, after separation,_ the vower 
were to marry her again, the Aila returns ; 
and consequently, upon carnal cohabitation 
in this marriage, he would be forsworn ; or, 
if he abstain, an irreversible divorce ag;am 
takes place upon her, at the expiration of tour 
months, as before, because the obligation of 
the vow continuea, on account of its being 
general, and in consequence of the man 
marrying her again her right to carnal con¬ 
nexion is established, and of course his in¬ 
justice in withholding it from her,—:-Aiidhere 
it is to be observed that the recommencement 
of the Aila is to be counted from the date of 
the second marriage ; and if this man 'were 
again a third time to marry her, the Alia 
returns, and occasions an irreversible divorce 
at the expiration of four months, in oaeci of 
tho husband refraining from carnal connexion 
for that term, for the reasons already stated. 
- 'Wh^ is now advanced proceeds upon a 
supposition of the vower marrying the woman 
again without the intervention of her marriage 
with another man; but if, in the interim, 
she had been married to another man, diyoroe 
would not take place in consequence of the 
vower abstaining from carnal connexion for 
the space of four months, in the second mar¬ 
riage, because the vow is ooniined, in its 
elfect, to divorce in the jarst or original pro¬ 
priety, * the Aila in the present case, being 

* That is, before tho establishment of the 
Mtissuiman faith. ^ i. mi 

t When a man marries a woman, his milk 
(which is here and elsewhere rendered 


jrcu i/iiu .VI. 

was general, and continues uncanceliecl by 
any breach of it; and hence, if the man 
should ever have carnal connexion with the 
wife at any subsequent period, expiation is 
iuemnbent upon him, on account of this 
breach of his vow. 

A voto of ahstmence for a term short of 
four months does not constitute Aila .— I Fa 
man make a vow to abstain from capnai 
knowledge of his wife for leas than four 
months (as if he were to resti'let'it to two 
or to three months), it is not an Aila, because 
Ibn Abbas has said that Aila is not ocoa- 
sioned by a vow of abstinence fi'om carnal 
connexion with a wife for a period short of 
four months ; and also, becaUvHO a hiisband 
who abstains from the embrace of his Avifo 
for the space of four months or upwards, 
has no obstruction to plead, that being tho 
longest space during whicli any obstruction 
is supposed to exist;* but an obstruction 

gated by her marriage with aiiothor, In 
short, the propriety, or peculiar right, of 
a husband is a principle which is alive in 
the actual existence of marriage, and is not 
annihilated, but remains dormant, or quies¬ 
cent, under a termination of it by divorce; 
and henec it is that, where a man marries a 
woman, after having repudiated her, he is 
said to attain a revival of propriety, not a 
propriety do novo. Many of the mo»t im¬ 
portant and (apparently) iinaccountablelaws 
of divorce are to bn traced to this source. In 
the present case the Aila is said to have been 
restricted in its effect to the vower s original 
propriety, and consequently, in its etfeet, 
recurs upon every revival of that propriety 
by marriage ; but it being^ abrogated by tlie 
woman's intervening marriage with another, 
the vowor’s subsequent marriage with her is 
an attainment of propriety de novo, in wliioh 
the vow cannot operate, 

* By tho obstruction here mentioned is to 
be understood pregnaiicy for the last four 


(which IS here ana oisownerc renueieu uiniuiaiuuu avm vixv xtiou 

propriety, or right; that is, peculiarity of, months, during which it is not deemed lawtu!. 
possession) continues with respect to her, lor a husband to have ournal connexion with 
nutwithstanding divorce, until it bo abro- ^ his wife. 








, .<^tinue for a time short of four months, 

“Cli&eqtieiitly divorce will not take place 
from-a vow of abstinence for that time. 

Ie a man make* a vow, saying te his wife, 
“by God I will net havo carnal connexion 
with you foe two months, nor for two months 
after that,'’ Alla is established. The proofs 
•of this are drawn from the Arabic. But if 
a man swear that “ho will not have carnal 
connexion wdth his wife for two months,’’ 
and then remain, silent for a day, and the 
^next day again swear that “ he wall not have 
‘carnal 'connexion with her ,lbr two hionths 
after the other two,” Alia is hot eshiblished, 
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nexedi constitutes an AiUh—lif a man tiia^^r 
a vow, annexing to his breach of it pilgri¬ 
mage, fast, alms-gift, inannmission, or di¬ 
vorce, by saying to his wife, “if I hav(? 
carnal connexion with you, 1 am under an 
obligation to fast,”—or “ to give alms,’’—or 
“ to perform a pilgrimage,”—or “ such an 
one, mv slave, is free,”—or “you oro di¬ 
vorced,''—or “such an one, my wife, is di¬ 
vorced,”—Aila is established, as in this case 
an obstacle is opposed to the commission of 
the carnal act from the terms of the vow, 
in the mention of the condition and the 
penalty, the several penalties above men- 


because the second vow is distinct and sepa- tioned atnoanting to prohibition, as the 
rate from the former, the husband, upon nis ‘ ^ . 

making his first vow, being prohibited from 
carnal connexion for two months, and upon 

making the second, for fonr months, except- _____ 

ing the clay on w-hich he remained silent, j not amount to an Aila, as it is possible for 


curring of any of them is attended with 
trouble or injury. Aboo Yoovsaf objects 
that suspending the manumission of a slave 
upon the commission of the carnal act does 


whence the term of four months complete 
(being the space of time requisite to consti¬ 
tute Aila) is not included in this vow. ■ 

Ip a man vow that “ he will not have 
oaimal connexion with his wife for a year, 
excepting a day,” Aila is not established. 
This is contrary to the opinion of Zifler, who' 
places the-excepted day at the end of the 
year, conceiving this to b(^ Analogous to a 
case of hire ; that is to say, a ma^i agree 
to let or hire a ho^isp to another for a year 
excepting* a day, tho day excepted is trans- 
fen’ed to the end of the year, and 'so in tthis 
case likewise; and the^^xoepliomboiug trifos- 


complote term of an AiTa is involved in tl 
vow. The argument of our doctors is tliaff 
the term Mawalee [maker of an Aila] is 
applied^ only to one w;ho cannot Iiave carnal 
connexion with his wife for tho space of four 
months without incurring a penalty, such as 
expiation for instance; but in tho present 


the husband to evade the penalty, by first 
selling the slave, in^ which, case he might 
commit the act without incuTring any 
penalty. To this Haneefa and Mohammed 
reply that the ^ sale of the slave is not a 
matter of certainty, as a purchaser is not 
always found, and hence this objection is of 
no weight. 

^Aila holds respectimg a wife under re¬ 
versible divorce.—Iv a man make an Aila 
with respect to a wife under reversible 
divobee, the Aila is established ; but if, wiili 
respect to one under irreversible divorce, 
it IS TiDt established, because the connubial 


ferred to the end of the-four months, imiom still subsists in the former case, but 


not in latter ; and in the sacred writings 
she alone Is declared, to be a subject of a vow 
of.abstinence who is the wife of the vower. 

Hut drops on the accomplishment of her 
a man make an Aila with respect 
to a wife under reversible divoxoe, and he.r • 
Edit be accomplislied before the expiration 


case tho husband may have carnal connex- of the term of Aila, tho Aila then drops, as 


ion with his wife without incurring any 
penalty, because the day excepted is not par¬ 
ticularly specified, contrary to a case of hire, 
where the excepted day is transferred to tho 
end of the year, from necessity, as the con¬ 
tract, or engarment of hire, would without 
that be void, on account of ignorance; 
whereas this is not the case in a vow. But 
if, after this vow, the man were on any par¬ 
ticular day to have carnal connexion with 
his wife, and four months or upwards of tho 
year still remain, Aila ia established, as the 
exception then drops. 

II? a man, being m Bapa, and his wife in 
Koufa, swear that he will not go to Koofa, 
Aila is not established, because he can still 
havo carnal connexion with his wife, with¬ 
out incuning any penalty,* by bringing her 
Irom Koofa to the place of his residence, and 
there enjoying her. 

A vow of ahstinence^ tmder a penalty aw- 


* That Lsj without .subjecting himself to 
any obligation of performing expiation for 
the breach of Ms vow. 


the woman (becoming totally separated by 
tlie completion of her Edit) no longer mnains 
a subject of it. 

An Aila made respeetmg a. xooman before 
marriage is nugatorj/.—I f a man say to a 
strange woman, “By Gon I will never have 
carnal connexion with you,”—or “ yon are 
to me like the back of my mother,” * and he 
afterwards marry her, neither Aila nor Zihar 
are CvStablished, as these expressions ore inso 
facto null, the woman, at the time of his 
addressing her in these terms, not being a 
subject of either one or the other, since none 
are so but wives: but y^t if a man marry a 
woman after having vowed in this manner, 
and liavo carnal knowledge of her, he must 
perform expiation on a ccount of breach of his 
vow, which is still binding upon him. 

* A species of abuse, by which, in times of 
ignorance, the wife stood virtually divorced. 
Sinco^ tho propagation of the faith, it only 
occasions the wufe to be prohibited to her 
husband until such time as he shall perform 
an expiation. See article Zihav. 










of AJlaof a slave is liaLl that of a hee woman, 
as well as her Edit. 

Afi Aila made respecting a wife at a dis¬ 
tance may be orally rescinded, —If, at the 
time of making an Aila vow, there should 
exist any natural or accidental impediment 
to generation on the part of either the man 
or the woman (such as the former being sick, 
or the latter being iinpervia coeunti, or an 
infant, incapable of the carnal act^or thoir 
being at such a distance from each other as 
does not admit of their meeting during its 
term), it is, in this case, in the man s power 
to rescind his Aila, by saying I have re- 
turned to that woman/’ upon which the Aila 
drops,—Shafei says that Aila cannot be re¬ 
scinded hut by the carnal act (and such is 
likewise the opinion of Tehavee), because, 
if the above declaration of the husband 
amounted to a rescindment, it woiild follow 
that a breach of the tow is therein estab¬ 
lished, and con sect ueiitly that expiation is 
incumbent; whereas this is not the case.™ 
Tho argument of our doctors is that, the 
Mawalee, having wronged his wife by a vow 
prohibiting his carnal connexion with her, 
it remains with him to make her such satis¬ 
faction as circumstances admit of, by a ver¬ 
bal acknowledgment; and the wrong being 
thereby removed, he is no longer subject to 
the penalty annexed to it, namely, divorce. 


prohi¬ 
bition generally ; and Zitiar also involves a 
sort of prohibition (namely, the prohibition 
of carnal connexion, until after expiationj, 
and n circumstance generally expressed la 
capable of' bearing a restricted construction. 
—And if he say, “ I intended prohibition, — 
or “1 had no particular intention,” his speech 
amounts to a vow, and consequently an Aila 
is established from it, because a vow is the 
original thing (with our doctors'' in rendering 
prohibited that which IS lawful, as shall be 
demonstrated in treating of vows. Some doc¬ 
tors construe any expression of prohibition 
into a divorce, where there is no particular 
intention, as being agreeable to custom. 


CHAPTER Yin. 

OF KHOOLA. 

pefinition. of the term .— KnOOLA, in its 
oriinitive sense, means to draw oft' or dig up. 
In law it signiiies an agreement entered into 
for the purpose of dissolving connubial 
connexion, in lieu of a compensation paid by 
the wi fe to her husband out of her property. 
—This is the definition of it in the Jama 
llamooz. 


_ Measons which justify Khoola, or divorce 

[tinrbVobserTedthat’R^ « 


to generation, in the case under considera¬ 
tion, be removed during Aila, and after the 
Mawaloe’s oral rescindment as above, such 
rescindment is null, and his coinmisaion of 
*th.o carnal act is then requisite to rescind it, 
as he is here enabled to employ the actual 
means, whilst the end remains as yet un¬ 
attained, . 

An equivocal expression of divorce^ takes 
effect accoriling to me limhaiui H interpretation 
of his intention, —Ijf a man say to his wife, 
•^you are prohibited to me,” let him be asked 
concerning the intention of these words ; and 
if he say, ** my design, in those words, was to 
express a falsehood,*’ his declaration is to bo 
credited, as his intention coincides with thep 
actual tenor. (Some have said that Ids 
declaration is not to be credited before tho 
Kazoo,* as his speech is apparently a vow, 
since the rendering prohibited that which is 
lawful amounts to avow.) And if he say, 
“ 1 intended divorce,” a single divorce irre¬ 
versible take.s place, except where he designed 
tliree divorces, in which case three divorces 
take place, as was stated in treating of Talak 
Kinayat, or divoi^ced by implication ; and if 
he say, “1 intended Zihar,” Zihar is accord¬ 
ingly established with fhe^ two Elders, 
Mohammed says that this is not Zihar, 
because it is essential to Zihar that tho has 
band 


takes place between husband and wife, and 
they both see reason to apprehend that the 
ends of marriage are not likely to be answered 
by a continuance of their union, the woman 
need not scruple to release herself from tho 
power of her husband, by offering such a 
compon.sation as may induce liim to liberate 
her, beea,use the word of Gon says, ‘*A'o ciaMii: 

IS IMPUTFD TO THE WIFE OK IJEK linSRAKP 
RESPECXl^TtJ THE MATTER IW LIETJ OF WHICH 
SHE HATH KEnKASEJO hekself;^* that is to 
say, there is no crime in the husbend^s 
accepting such compensation, nor in the 
wife 8 giving it. 

Which occasions a single irrcvp'sihU 
divoj c.— And where tho compensation is 
thus offered and accepted, a single divorce 
irreversible takes place, in virtue of Khoola; 
and tho woman, is answerable for the amount 
of it, becaasG the prophet lias said that 
Khoola effects an irreversible divorce: and 
also, because the word Ffhoqla bears the 
sense of divorce, whence it is that it is 
classed with the implied expressions of it, 
and from an implied divorce^ a divorce iric- 
versible takes place but intontiou is not 
essential to Khoola, because by the mention 
of a compensation, the act is made indepen¬ 
dent of itand also, because it is not to be 
imagined that the woman would relinquish 


compansMs wife to his own relation : any part of lior property but with a view to 
^ ' her own safety and ease, winch is not to be 

I obtained but by a total separation. What is 
j now advanced proceeds upon a supposition 


* That is, in point of law. 
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avf?rsion boing oa the part of the wife, i vested with a right in her own porsonMft-^—' 


§L 


* and noif on that of the husband; ’but if it be 
on the part of the husband, it would be 


order that an equality may be established* 
Difference between a wife requiring Khoola 


abominable in him to take any thing from j in lieu of an unlawful article, and requiring 


her, because the sacred text says, “IP yjb ."bk 
DESIROUS OF CHANGING (that is, repudiating 
one wife and marrying ^ 

FROM HER ANT THING f and also, becauso 
a man, by divorcing his wife from such a 


divorce m lieu of the saine in expre^ termffr 

^ __^ ^ If the thing offered to thehaBband in return 

another), take not | for Khoola be not lawful property (as if the 
’ ’ ’ woman were to desire him to grant her 

Khoola m lieu of wine or a }\og, and he eon- 


desire of change, involves her in distress ; I’sent, saying, “ I agree to a Khoola in lieu of 
and. it behoves him not to inorease that dis- 1 such wine,“ or so forth), adi voice irreversible 


takes place, but nothing is due to the hus¬ 
band :but if a compensation for divorce con¬ 
sist of a thing not lawful property (as if the 
woman were to desire her husband to divorce 
her for a cask of wine, and he consent, saying, 

[ “ I divorce you in consideration of suen 
and so forth), 


wine, ‘ 


such 

a reversible divofee 


tress by taking her property. If, moreover, 
tho aversion be on the of the woman, it 
is abominable in the Jiusband^ to take from 
her more than what he had given or settled 
upon her, namely, her dower. (According to 
the Jama Sagheer, if the husband take from 
her more than the dowor, it is strictly legal, , , 

as the text of the Koran already quoted is , takes.plaoe,—The reason for divorce taking 
expressed generally ; but the former opinion place m both instances is that the husband 
is loundefTon a tradition of the prophet, to . has suspended it upon the consent of tho 
whom a woman having mentioned her hatred | woman, which is already testified ; and tho 
of her husband, he advised her to give up difference between the case of Khoola and 
her dower, as a compensation, to induce the | that of divorce is that, in the former, tho 
husband to divorce her, to which she replied, ; coinpensation being null, the word used by the 
I will give that and more T’ but the prophet husband [Khoola 1 remains, and that, as being 
answered, “not more —and here the aver- I a Kinayat, or implied sentence, is effective of 
sion was on the part of the woman).—But irreversible divorce ; whereas, in the latter, 
yet if the husband should take more than the I the word divorce is express, and conse- 
dower, it is approved in point of lawand ; quently occasions reversilde divorce only.— 
so also, if he were to take any coinpensation, | And the husband has here no claim upon his 


where the aversion is on his pact, because 
the sacred te.xt goes to establiah two points; 
one, the lawfulness of Khoola in a judicial 
view; and the other, its admissibility 


wife, because she has not named any appre¬ 
ciable article, whidh might be the means of 
deceiving him ; and also, because if tho thing 


named be 


between the parties and God Almighty ; , cannot 


now, from the tradition which has been 
recited, it appears that where the aversion is 
on the part of the wife, a Khoola for more 
than the dower is disapproved; and, on the 
other hand, the text before quoted shows that 
if tho aversion be on the part of the husband, 
he should not take any thing, and conse¬ 
quently not more than the dower a fortiori ; 
wherefore the ground of admissibility is 
abandoned, on account of the contradiction 
bot'^een the tradition and the text; and 
practice is Ostablislied upon the other re- 
luaining ground, namely, the lawfulness of 
Khoola in a judicial view. 

The wife is. responsible for the corti'pensa^- 
tion, — If a. husband offer to divorce his wife 
for a compensation, and she consent, divorce 
takes place, and she becomes answerable for 
tho compensation j because the husband is 
empowered, of himself, to pronounce either 
an immediate or a suspended divorce, and he 
here suspends the divorce upon the assent of 


be particularly specified by } 
be lawfully made incumbent 


her, it 
upon 


her in favour of her husband, on account of 
his being^ a Mussulman; and in the same 
manner, it cannot be made incumbent if it 
be not particularly specified, as in that case 
she does not charge herself with itbut it 
is otherwise where she specifies a thing under 
a false denomination (as if, for instance, she 
were to make a proposal of Khoola to her 
husband,_ hy saying, “ divorce me for this 
caa^: of vinegar, * and he agree, and the cask 
afterwards appear to contain wine), for in 
this case be has a claim ux>on her for an 
equal quantity of vinegar of the medium 
standard, because her naming an appreciable 
article has been the means of deceiving him : 
— audit is also contrary to a case in which 
a ma.stex emancipates his slave, or coustituteR. 
him a Mokatib, m return for a cask of wine; 
fur then the emancipated person is responsi¬ 
ble to his emancipator for the amount of his 
estimated value as a slave, because the 
owner^s property in his slave is a thing 


the woman, who is at liberty to agree to tho 1 which bears a certain estimable value, and 
compensation, as sho has authority over her I which he therefore cannot be supposed 


own person, and the matrimonial authority, 
like retaliation, is one of those things for 


willing to relinquish gratuitously i whereas 
the property in the wifeV perHon is not of 


which a compensation is lawful, although it | any estimable value in the circmnstance of 
do not consist of property; and tho divorce is | the dissolution of the (lonnubial right, as the 
irreversible for the reasons already assigned, | only reason for its being so, in the attaiix- 
and also because Khoola is understood to be , ment of such right, is its importance, and 
an exchange of property for the person ; and . consequent title to respect; whence it is that 
upon the husband being vested with a right ' the attainment of that right without a return 
in the property, the woman, in return, is is not countenanced by the law; but the 
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"^^iJB(juisliraent of that right being in itself | 
st> manifestation, of such roapeot, there is then i 
no occasion to impose upon any one \in \ 
obligation of property for the purpose of 
manifesting it. 

The com.pensation fo?' Khoola may co^^sist 
of anything whiah is lawful in dower. — 
AV'irATEVE.ii is capable of being accepted as 
a dower, is also capable of being accepted as 
a compensation for Khoola, since whatever 1 
is eanabie of being a proper return for that | 
whicn is appreciable (namely, the woman's, 
person at the time of its coming into pro¬ 
priety), must, in a superior degree, be capable ‘ 
of being a compensation for a thing not ap- ; 
preoiable (namely, the woman’s person at' 
the time of the destruction of propriet5^). 

Case of Khoola required in lieu of pro¬ 
perty unspeeified. —Ie a woman say to hor 
husband, ‘‘Grant me Khoola for what is in 
my hand/’ and he agree, and it should after¬ 
wards appear that she had nothing in her 
hand, divorce takes place ; but nothing re¬ 
mains incumbent upon the woman, as she 
has not deceived her husband by any specific 
mention of property : but if she were to say, 
“grant me Khoola for the property in my 
hand," and he agree accordingly, and it 
should appear that she had nothing in her 
hand, she must in this case return to him her 
dower, because she has deccivtjd Mm by a , 
specitioatiou of property w^ich did not exist; j 
and hence he does not appear to’consent to a 
relinquishment of the connubial propriety ^ 
without a return, and the woman cannot be , 
legally bound to give the thing_ specified, or , 
its value, as its kind or species is unknown ; 
neither can she be laid under any legal • 
obligation to render the estimated value of ^ 
Iier person, that is, her proper dower), be- * 
cause, in the circumstance of the destruction 
of the connubial propriety, that is not a])pre- ■ 
ciable ; it is therefore fixed that there remain 
incumbent upon her whatever the husband 
may have given in lieu of his attainment of 
th • propriety, in order that thus he may 
be shielded from injury.—If, moreover, a 
woman say to her husband, “ grant me Khoola 
for the Dirms in my hand,” and he agree, 
and it afterwards appear that she had nothing 
in her hand, he has a claim upon her for 
three Dir ms.—The proofs are here taken from 
the Arabic. 

Case of Khoola in lieu of an ahsconded 
slave. —]p a man enter into an agreement of 
Khoola with his wife, in lieu of an absconded 
slave, on the condition that, if the slave be 
recovered, she shall make him over to the 
hue hand, but if not, she shall not be answer- 
able ; j^et she is not released from responsi- , 
bility, and it remains incumbent upon her 
either to make delivery of the slave or of lus 
value, because an agreement of Khoola, is of I 
a reciprocal nature (whence it is requisite 
that the recornptuicf^ be received on the part 
of the hUvsband); and the condition of release 
from responsibility agrticd to by the narties 
is disapproved, and consequently void; hut 
yet the Khoola is not so, as it is not rendered 


void by involving an invalid contiiilA, 
Analogous to this is a case of marriage;— 
for if a man marry a woman, agreeing to 
give, aa her dower, an ahscondecl slave, on 
tho condition that if he be reootiered he shall 
be made over to hei—but if nx)t, that the 
husband is not to be answerable; yet the 
husband is not released from responsibility, 
and it remains incumbent upon him either 
to deliver to his wife the slave specified, 
when able so to do, or to pay her his price. , 

Cases of Khoola granted for a specified sum. 
—Ip a woman say to her husband, “ divorce 
me thrice for one thousand Dirms,” and-he 
pronounce a single divorce, there remains 
incumbent upon her one third of the thou¬ 
sand Dirma, because, in requiring three 
divorces for the whole sum, she has required 
each divorce, separately, for the third of that 
sum.—It is however to be observed that the 
single divorce pronounced in this case is 
irreversible, as being given in lieu of pro¬ 
perty. 

If a woman say to her husband, “ divorce 
me thrice, upon my paying you one thousand 
Dir ms," and the husband give her one di¬ 
vorce, nothing is incumbent upon the woman, 
according to Huneefa, and the husband is at 
liberty to take her hack. The two disciples 
say that a divorce irreversible takes place in 
return for one third of the thousand Dirms, 
because the expressiou "upon payment of" 
is the samo as the word "for" in contracts 
of exchange. The argument of Hanecfa is 
that the expression "upon payment" is a 
cond.ition, and the thing eonditjoned cannot 
be divided according to the parts of the con¬ 
dition itself: contrary to tho word “for," as 
that is used to express a return, and as the 
property is not due, divorce^ express (and 
consequently reversible) romains. 

If a man say to his wife, "divorce yourself 
thrice, for (or upon payment of) one thou¬ 
sand Dirms," and she pronounce upon herself 
one divorce, no effect whatever takes place, 
because the husband is not desirous that she 
should become separated for any thing short 
of the whole sum specified: contrary to a 
case where the proposal comes from the wife 
(fis in the preceding instance), because,^ as 
she there appears to be desirous of procuring 
separation from her husband at the w'hqle 
expense specified, it follows that she is wil¬ 
ling to procure it, at the third of that expense 
only, a fortiori. 

If a man say to his wife, " you ap divorced 
upon payment of one thousand Dirrns," and 
she ogree, divorce takes place upon her, and 
the husband has a claim upon her for the 
thousand Dirms, in tlio same^ maimer as 
where a man says, "you are divorced for a 
thousand Dirms," ancf the wife consents, in 
which case divorce takes place, and one thou¬ 
sand Dirms are inciirnbont upon her:—but 
it is to be observed that in both oases the 
woman's assent is a condition, because the 
words of the husband, " you arc divorced lor 
one thousand Dirms/’ mean, "you are under 
divorce in return for one thousand Dirms 
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._ae4rQiii yon to me,'^ — and his words, “you 
a:^,^vorced upon payment of one tliousand 
XSrftis,*' mean, “ you are under divorce on 
condition that one thousand Dirms be due 
from you to me,'’ and tlie return cannot 
be made incumbent upon her without her 
assent; moreover, a circumstance suspended 
upon a condition cannot take pla(3e until the 
condition be previously fulfilled, wherefore , ^ 

the effect in this case depends upon her j the vow, and as the vow is in itself inea- 
agroeinj? to what is proposed. And here the i pable of effecting dissolution, so is the con- 
divorce is irreversible, for the roasou already clition; and such being the case, the reserve 


the former, and acceptance on that \l ^ 
latter, does not carry with it dissoiutiotr d5 
either part; his proposal does not, as it is a 
Yameen, or suspending vow, on aecoant of 
its involving a condition and a conseqrience 
(namely, tlie suspension of divorce upon the 
worn air 3 consent); and a vow is in itself 
incapable of effecting dissolution; nor does 
her acceptance, as that is the condition of 


stated. 


I of option on either part is null.—The argu- 


Tii* a man say to his wife, “you are ] ment of Haueefa is that Khoola on the part 
divorced, and there is against you a thou- | of the woman stands as a sale, since it is a 
sand Dirms," and she consent,—or, if a man transfer of property for a return, and accord- 
say to his slave, “ you are free, and there is i ingly, if it proceed first from the wife, by 
■ ‘ ftinnonirifl TliVma ** fViAi ' liAT ftjfTn'nnf fn lip>r hiishn.nfL “divorce mo in 


a thousand Dirms," and the ' her sdyiiig to her husband, “ divorce mo in 
■the slave is free, and divorce return for one thousand Dirms, on a con¬ 
dition of option to me (or, to you) for three 


against you 

slave assent, , 

takes place upon tho mfe, but nothing 
remains incumbent upon either, according 
to Haneefa:—the rule is also the same if 
they were not to assent.—The two disciples 
say that the sum specified is inoumben t upon 
them, where they assent; but that, if they 
do not assent, neither divorce nor emauci- 

f )ation take place; for they argue that the 
atter part of the husband’s jiddress is such 
as is used in bargains of exchange; and a 
Contract of Khoola, or of Kitahat, being a 
contract of exchange, is therefore to he con¬ 
sidered as such ;— as in hire, for instance, 
where if a man say to another, “carry this 
burthen, and there is a Dirm fur you," it is 
the same as if he were to say, “ carry this 
burthen for a Dirm."—To this Haneefa re¬ 
plies that the latter part of the sentence has 
a separate and detached sense, and there¬ 
fore is not to be connected with the preceding 
part, unless there be something^ to show that 
it is so ; — ^but here nothing exists to evince 
such connexion, because divorce and manu- 


mission are frequently produced without any ^ a wife. 


days,’' and she afterwords retract before her 
husband signifies his consent, her retractation 
is approved, on which account it is restrictod 
to that Majlis, or situation, and does not 
extend beyond it,—that is, if she rise from 
her seat before her husband signifies his 
assent, it becomes null; the condition of 
option in it therefore, when proceeding from 
the wife, is 'approved; but when it proceeds 
from the husband, the condition of option 
is not approved, because it is then a vow, 
wherefore his retractation of it is not ap¬ 
proved, and it continues in force beyond the 
Majlis; and as it is a vow on the p£irt ol the 
husband, he can have no option, since a vow 
does not admit of option. Let it be also 
observed that the case of a slave, with 
respect to manumission, is the same as that 
of a wife, with respect to divorce;—that is 
to say, manumission for a consideration is 
an exchange, on^ tlio part of a slave, the 
same as divorce for a return, on the part of 


substantial return contrary to cases of sale, 
or of hire, as neither of theso are to he 
conceived without a substantial compensa- 
tion, 

A proposal of Khoola made to the ivifoy 
tvith a reserve of option to the hushandi 
inmlkl. —Ip a man say to his wife, “you are 
divorced for a thousand Dirms, on a cou- 


The assertion of the husband respectinfj 
Khoola is to be credited.'— \i a man say to 
his wife, “ I yesterday divorced you for a 
thousand Dirms, but you did not consent," 
—and the wo in an reply that she did con¬ 
sent, the assertion of the husband is to ho 
credited; but if a man say to another, “I 
yesterday sold you this slave for a thousand 


dition of option to me (or, to yon) for three - Dirms, but you did not consent,” and the 
days,” and she consent, the option is invalid, ^ other reply that he did consent, the asser- 
where it is reserved to him, hut valid where | tion of the purchaser is to be credited.—The 
it is reserved to her ; and if she rej cot his pro- ' reason of the difierence between these two 
posal within the three days, the Khoola is ! oases is that divorce for a compensation is 
null; but if she do not reject it within that a when prooei'ding from^ the Imsband, 
time, tho divorce takes place, and the sum , and liis acknowledgment of kis having mado 
specified by the husband becomes incumbent | the proposal does not necessarily imply an 
upon her, --This is the doctrine of Haneefa. o.ckiiowfedgment of the condition having 
The two disciples say that the option is null ' taken place, as the vow holds good indepen- 
in cither case, and that divorce takes place I dent of that cirouinstance, whereas salo 
upon the woman, and the sum specified , cannot be effected without the consent of 
becomes incumbent upon her, because option the xmvehasor, and hence an acknowiodg- 
is used for the jiurpose of dissolving a con- ' nient of salo necessarily implies an ackuow- 


tract, or other agreement, after it has been 
concluded, and not for preventing the execu¬ 
tion of it; and the act of the man, or of the 


lodgment of that circumataneo without 
whicli salo cannot exist, namely, consent, 
and tho seller’s denial of that circuniRtanco 


W'Oinau, implying proposal on the part of , i^ a contradiction to his jircviouB aoknow- 






DIVORCE, 
to be 


and consequently not 

A mnfuiU dkBchar^ mch party w%th- 
oirf atii/ ciattii noon thf othfr .— A MomailiT* 
OP mu*»i5il dinchanro (li^cuifiod by u uuiri 

‘ . *1 ‘ * 


-Sl 


MviairU) W» wifr. *‘ 1 am ditchawd froui UnUsii h« t<t huMUtt^My 

tho matrlairo botwern you aad iiic.'^nnd hcr '/or ih- ly a/atW 


other it does not; the former, how _ 

better opinion, because tbe Knooia is a sus- 
mni*ion of divono upon the oohm nt of tho 
lathor, which is tho j^amc as ujh»d tuiy other 

to holtl Limfktlf responxibln 


tho mttrrlaire between you and me. anti ner -rwr in^ 
contoQUuK ti) it), is \hv Hsme a^ KhooU. | Khooluon the part of hi* ‘ 

that is to say, in conseqnenoe of the declara- | a oertam sum, engaging to 
tion of both, every claim which each liad responsible tor the payment, tho Khoola is 
upon the other drops, so far as those claims | valid, and the sum speorhed becomes tjicum- 
are connected witlitlieir marriage. This isthe 1 bent upon him. because % 
doct^rSe of Haneefa. Mohammed says that I of a stra,ng« tor the J 

nothing is done away by either except what, is valid, and consequently that ot a lather m 
“spaXX-lymoatioMdbyboththehusband la superior m this mstance o the 

andXlrifo Aboo i’oosaf unites with Mo-| infaat s dower does not drop, as the father 
hammed, as to the Khoola, but with Haneefa has no authority with respect to the rehn- 


as to the mutual discharge.—-The argument 
of Mohammed is that mutual discharge and 
Khoola are contracts of exchange, in wliieh 
the circumstances specifically stipulated are 


quisbment of it. 

Or refer it to ku daiKjhiere eonseyit.^ 
Aifp if the father were to stipulate ^at Jiis 
daughter is to be responsible tor the sum 


XnorXdXa^rno^^^^^^^ Xoh“a”;; To^ s“p7criif 'tSf .wih' de^nd upon her c«.- 
stinulated. Tha argument of Aboo Yooaaf sent where she la competent (that »s, t^P^we 
is that the word Mobarat, from its gramma- of oomprehending the nature ot her situation, 
tical form bears a reciprocal sense, and “d that of the present transaetwn and { - 

therefore requires that the discharge be nouuomg upon thorn) ; ™d li d.ho 
equally established on both sides; and this divorce takes place, on “^‘■y 

is general; yet the discharge is in this Case | dition being fulfilled upon 
restricted to those rights connected with | pended : buc the specified (or con side 
marriage, as the design proves it to be so ; tion) is not iDCumbent upon her, 
but Khoola only requires that the woman bo | is incapable ot undertahmg 
freed from the restraint of her husband; and | any pecuniary obligation; and it 
as that is obtained by the dissolution of the ; consent on his daughter s behalf, ^^ere aro 
marriage, it does not require that all its | two traditions concornuig it; v' 

effects be terminated. The ai-guinent of [ one, divorce does not take place 
Hanoefft is tliat Khoola bears the sense of shall eventually express her consent, fl^nd 
SparaiL, and that is general, the same as according to 
a mutual discharge, and oonsequently mar- independent of it; but heie 
riage is thereby terminated, together with all tion agreed for is not incumbent 
its rights and effects, the same as by a mutual all events.—And m ' yf 

j:. yy,, I father, transacting a Khoola on tne part oi 

Khoola entered into hy a father on hehalf his infant daughter, agree that the 
of his infant dauahter is invaUd.--lv sitiithevlsvition shall consist ot her dowei, ana no 


transact a Khoola with tho husband of his 
infant daughter, agreeing to pay the con¬ 
sideration out of her property, the Khoola is 
not valid with respect to her, because this 
exhibits no regard for her interest, as her 


happen not to be surety lor the same, tnc 
validity of the Khoola depends upon the 
daughter's consent, which if sb<' declare, 
divorce takes plaoe; but yet her dower does 
HOC drop : and lu ro al^o, it the fulhcr eexusent 


exhibits no regard tor ner iniercsi, as uur . auu -. 

p(^rson is not fppreoiable in the dissolution ou , his daughter s behalf, /«• 

of a marriage, whereas the consideration is j ditions . 0 (mcerning r n^tint- 

60 : contrary to marriage (as where a man ! however, he be surety for the dower, nmo^ 
•contracts his infant daughter to another) for mg to one thoyand Uirms (for 

that is valid, beoaaso the woman s person, on divorce takes place, because tbe emMian 
entering into a marriage, is appreciable : j (namely consent) is existing ; and n 
S.o woXn\ person n^tbeiilgapprec.able'dred Oiims only are incumbent '“V'- 

in the dissolutionof a marriage, theXhook of according to a favourable 
a wife sick of a mortal illness is considered kw. Analogy would 

as proceeding from the thii-d of her property; , lor the whole thousand, ^9^?’ 

but being appriokblo upon bntranco Into a that where an adult woman transacts hliooia 
marriagefif a^^man sick of a mortal illilcss ! on her own behalf, before con summation of 

were to marry a woman on a proper dower, it marriage, for any spocifled 

is cfUiBidered as coming from the whole of his ' thousand Dirms), and her dower be ^ko ®no 
property. -Tho Khoola, therefore, being ille- thousand, the whole sum is ““'iimlumt u|mu 
gal. the dower of the infant docs not drop, | her, and is diaeh.argod by five boiwired d^P- 
Lr does the husband acquire any, rigid, to , ping from her dower, and her paying tbe 

her property,ere are two traditions with i _ 

respect to the act of the father occamoning 


divorce in this instance; acceVdirm to one, 
dfvorce does take place; but according to the 


• i'Jee Book of Marriage, Chap. TIJ. 
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hundred out of her own property : i hibited : contrary to that respecting wipn^ ^ 
to the more faTournble con- 1 fasting, or in their com’ses, with wUbn 
^-HS^ction of the law, nothing whatever is | although the commission of the carnal act 
incumbent upon her, because the intent of itself be prohibited, yet other liberties are 


the husband, in the transaction, is merely 
to free himself from the obligation of her 
dowel ; and this end being obtained, nothing 
beyond that remains incumbeiLt upon her. 


CHAPTEK IX. 


not so, as those situations are perpetually 
recurring to them, and if such a rule were 
to hold, J.t would operate as an almost con¬ 
tinual restraint upon them; whereas, with 
respect to women under Zihar, or within the 
prohibited degrees, this ia not the case. 

Tf the prnhihition occasioned hy Zihar he 
violated^ yet no additional ‘penalty is ^ m- 
cu7red. —If a man, having prodouced Zihar 
upon his wife, have carnal connexion with 
her before he makes expiation, it behoves 
him to repent and pray forgiveness from 


OF ZIHAK. 

BefmUion of the ^erm.—TTCE word Zihar' God; but nothing' is'incumbent upon him, 


is derived from Zihr, the back.—In the lan- 
miage of the law it signifies a man comparing 
liis wife to any of bis female relations within 
such prohibited degree of kindred, whether 
by blood, by fosterage, or by marriage, as 


except the expiation on account of his Zihar, 
as before, and that he refrain from any re¬ 
petition of the carnal act with her until he 
perform such expiation, because it is re¬ 
lated of the prophet that he thus commanded 


renders marriage with them invariably un- one who had committed the carnal act with 
lawful,- as if he were to say to her [by a • 

peculiarity in the Arabic idiom], “you are to 
me like the back [Zihr] of my mother.’’ It 
is essential to Zihar that the person compared 
he the wife of the speaker, insomuch that 
Zihar does not apply to a female slave ; and 
competency to pronounce Zihar appertains 
only to one who is a Mussulman, of sound 


his wito after Ziluir, and before expiation; 
from which tradition it appears that nothing 
more is incumbent (in consequence of the 
commission of the carnal act before expia¬ 
tion), for if it were so, the prophet would 
somewhere have mentioned it. 

Zihar cannot oecemon divorce,—luviv it bo 
observed that from the words of the husband 




mind and mature age, that pronounced by a ( “ you are to me like the back of my mother, 
Zimmee or an infant being nugatory; and its, nothing but Zihar is established, because 
effect is to prohibit the person who pronounces ; the term employed expressly signifies Zihar ; 
it from carnal connexion with his wife, until and if he should intend divorce by it, yet 


he shall have performed an expiation. 


1 that does not take place, as the law of di- 


Zihar prohibits carnal connexion until ex^ vorce [is broken through in this particular,* 
\iation.—i¥ a man say to his wife, “you, and consequently Zihar does not admit of 


ptatton.—\.¥ a man say to tns wite, "you, -“ 11 .*^ 

are to me like the back of my mother,” she , divorce being intended by it. 
the wife] becomcB prohibited to him, and his I Znhar is established hy a conpartmn vnth 
carnal connexion with her is unlawful, any part of the body which implies the whole 

I pel son. — If a man say to his wife. you are 


well as every other conjugal familiarity,;. , 

until he perlbrm expiation for the same, as ' to me like the belly 01 my mother, or 
is enjoined in the sacred writings. thigh," -- 


‘ the pudendum,”—Zihar is 


Nature and duration of Zihar .—times thereby established, as Ziliar signifies the 
of ignorance (that is, before the establish- i likening of a woman to a kinswoman within 
ment of the Mussulman faith), Zihar stood , the prohibited degrees, which interpro^tion 
' ’ ' " ' is found in the comparison being npphoci to 

any of the parts or members improper to 
be seen.—And Zihar is in the same manner 
established, by the likening of the wite to 
any other kinswoman within such prohibited 
degree as that marriage with them is at all 
times unlawful, such as sisters, and aunts, 
and foster-mothers, who are invariably pro- 
hibited, as well as a natural mother. And 
so also if a mac say to his wife, “ your head 
is to me like the back of my mother,*’ or 
“your pudendum,” or “your waist,”—be¬ 
cause by these the whole person, is figura¬ 
tively expressed ; and so also if ho were to 
say, “your halt or your tliird," because 
in this case the effect is established in a 


as a divorce; and the law afteiwards pre¬ 
served its nature (which is prohibition), but 
altered its effect to a temporary prohibition, 
which holds until the performance of expia¬ 
tion, but without disaolviiig the_marriage. 
The reason, for this is that Zihar is an offence, 
as being a declaration founded upon a false¬ 
hood, and which amounts to a disowuung or 
denying of the wife; and therefore finds its 
proper punishment in her being rendered un¬ 
lawful to him who pronounces it, by a pro¬ 
hibition which cannot be removed but by his 
performing expiation *. and as carnal con¬ 
nexion becomes prohibited by Zihar, so do 
all its accompanying urivileges, such as 
kissing, touching, and other familiarity, lest 
the husband be tempted to the commission of 
the carnal act; in the same manner as is the 
rule with respect to relations within the 
prohibited degrees, with whom not only the 
carnal act itself, but also every familiarity 
which leads to the commission of it, arc pro- 


* That is to say, Zihar has been made, by 
the law, a thing distinot and separate from 
divorce, and subject to a rule peculiarly ap¬ 
plicable to itself. 
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portion * and cor seqiiently extends 1 mother/' and thereby intend divorce or 
whole person, because, as the diffusive ' yet nothmg but Zjluir is established, accord- 
portion of anything' is a proper subject of mg to Haneefa.—The two disciples say that 
all other acts, such as purchase, sale, and ' whatever he may intend is established, as 
so forth, so is it of divorce ; but divorce ' prohibition equally implies either Alia or 
being incapable of division, is necessarily | divorce: acoording to Mohammed, however, 
established in the whole person; and as , where divorce is the. intention, no Zihar 


Zihar resembles divorce, it therefore, like 
divorce, extundato the whole also. 

A general comparison takes effect accord- 
ing to the husJmid's explanutio7i, —AVhere a 
man says to his wife, “ you are to me like 
my mother," it is requisite that his intention 
he examined into, so as to discover tlie true 
predicament in which the wile stands; and 
if he declare that his meaning’ was only to 


is established; whereas, acoording to Aboo 
Yoosaf, divorce and Ziliar are both estab¬ 
lished together (that is, divorce is estab- . 
lished on account of the intention, and Zihar 
on account of the term Zihr [back] being 
expressly mentioned, as was stated in' its 
proper place).—The argument of Haneeta, 
IS tnat the words above recited expressly 
signify Zihar, and therefore do not bear any 


show respect to his wife, it is to be received I other sense; and the word prohibited, which 
according to his explanation, because in ' is introduced there, relates solely to the pro- 
speech respect maybe expressed by a general | hibition by Zihar, as probibitionia of various 

_iV Iwv hica iT’i+iS’ni.iATI Irtn/lu A-P wl'lirli TkV yihHT tM nUP. flTlfl IFl 


' comparison; or, if he declare his intention 
to have been Zihar, that is accordingly estab¬ 
lished, for.hero appears a comparison with 
the whole person of his mother, in which her 
back is iiioJ uded; but as that is not expressly 
mentioned, the speaker's intention is requi¬ 
site to establish it; and if he declare his 
intention to be dis'orce, a divorce irreversible 
takes place, as his comparing Ms wife with 
bis mother is likening her to one who is pro¬ 
hibited to him, and is therefore the same as 
if he were to say, “you_ are prohibited to 
me,'’ thereby intending divorce ;-“bnt if he 
declare that he had no positive intention, 
neither Zihar nor divorce are establisMal 
(according to Hancofa and Aboo Voosaf), 


kinds, of which that by Zihar is one, and is 
on this occasion preferred, on account of the 
accompanying comparison with the back of 
I the mother; and all other kinds of prohibi¬ 
tion being only constructive, and that by 
Zihar positive, the prohibition to which the 
word “ prohibited " alludes, is to be taken as 
relating to the Zihar only. 

Zihar has no effect upon aiiy hut a. wife ,— 
Zihar is not established with-respect to any 
but the wife of the speaker, insomuch that if 
a man pronounce a Zihar upon his female 
slave, it has no effect, for various reasons 
FjRsr, Gob has said, . “hen who pbo- 

NOJJNCE ZlHAB E'PON THEIR WOMEN,"— 
where, by women is understood wives; 


because the address bearing the oonstriietion Secondly, the legality of a femaio slave is 


of respect, mutSt here he taken in that sense, 
as being of les*$ importance than any other. 
Mohammed say» that Zihar is established 
independent of intention, because, a com¬ 
parison of the wife with a limb or member 


of a secondary or dependant nature, and 
that of a wife of a primary or original 
nature, and hence those two persons must 
not be confounded; Thirdly, Zihar is an 
imitation of divorce, and divorce does nob 


of the mother occasioning Zihar, it follows take place upon a slavp. 
that, where it is made with the whole, Zihar ' Ip a man marry a woman without her 
in established‘A. fortiori.—With Aboo Yoosaf, i consent, and pronounce a Zihar upon her 
if the intention of the husband be merely | before that be obtained, and she afterwards 


prohibition, an Aila only is established, 
because the prohibition by Alia is less ngo- 


signify her consent, the Zihar is 
because the husband, in making the 


rous than by Zihar.—With Mohammed, on ’ parison, said no more than what was at that 
-—j.- 1-1 . his argu- j time strictly true, and hence what he says 

docs not amount to a disowning or denying 
her. 

Objection. - -- It would here appear that 

_____^ ^ ^ 'the validity of the Zihar remains suspended 

teudin.g cither Zihar or divorce, it takes effect ! upon the woman's consent to the marriages 
according to hi« intention, as this address ; in the same niantier as the manumission of 


the contrary, Zihar is established 
ment is taken from the Arabic. ^ ^ 

And the same of a comparison in point of^ of her. 
prohihUion,—lv a man say to hia wife, 'Iffpu. ' 
aro to me prohibited, like my mother," in 


may be taken in 
of Zihar, as being 


eitlicr sense,—in that 

.. ..a comparison,—and in 

that of divorce, as expreasinjg prohibition, 
strengthened by the coinpanson. In this 
case, however, if lie have no intoiition, accord¬ 
ing to Aboo Yoosaf, Aila is established,— 
and, according to Mohammed, Zihar,—as in 
the preceding oiisc. -And if he say, “you 
are to me prohibited like the back of my 


' Joozoo Shae is here rendered a diffusive 


the purchaser of a slave from an. usurper 
rests upon the consent of the propiietor (that 
is to say, whore a person, purchases a 8lav(> 
of the usurper of him, and emanoipates him, 
the validity of his emancipation depends 
upon the proprietor's assenting to the sale), 
hcoauso Zmar is a right of possession by 
marriage, in the same manner ns manu¬ 
mission is a right of possosaion by right of 
property. 

llE,PLy.—The validity of the Zilmr is not 
uspended upon her consent to the nianiMge, 
'/n'l.oT. ia nf thn rurhts ol 


portion, in opposition to Jookoo Mayeen a because Zihar is not one of the rignts oi 

' .1_2.;. _ __ ii, •« A I'll AAA* in f n#» ArrlmaiiGGS 


particular or specified portion, 


marriage, as it has no place in the ordinances 
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whereas matriiaoiiy has a place 
ki ll5;am.^dndthat which is not of the law is 


in expiation by the distribution of -victij^ 
to the poor because by expiation prohiof- 


Qt 

1 . 


^ineaptrhie of appertaining as a right to that | tion is terminate, wherefore it is necessary 
which is one of its ordinances; contrary to ! that the expiation be first made, in order 


that carnal connexion may be lawful. 

The emancipano7ir of a filave of any ^senp- 
iion sujfices, —iTHuffioes for an expiation that 
a slave be released, whether that slave be an 
infidel ora Mussulman, an infant or an adult, 
a male or a female, because the word Ilakba, 
in the Koran, appli^^ s equally to all of these, 
leotively, saying, “ ye arc to me as tho back ! as it signifies one who is povssessed, in right 
.^4* * rv,tT ” 7Mr,cv is established with ' of property, by anothtu, under any descrip- 


the case of manumission proceeding from the I 
purchaser of a slave out of tho hands of his | 
us\irper, as manumission is a right of pro- j 
perty. I 

Zihar coUectu-ely pronounced takes place | 
upon every individual to whom it is addressed, j 
-WiiERii; a man addresses all his wives col- 


of my mother,” 2ihar -- - , . . 

respect to everyone of them, he having on j tion wiiateyer. —Shafei says that the emun- 


this occasion applied the 2ihar t6 them^ all 
indiscriminatoly, as in divorce, whore if a 


cipution of an infidel does not suflioe as an 
expiation, because this is a right of Goi>, 


__ direct a sentence of divorce to the whole , which cannot lawfully be expended upon 

of his wives oolleotively, it takes place upon I one who, as being an iniidol, is his enemy; 
the whole. And here an expiation is inoum- • like Zakat, which is a right of Goi), and the 
bent upon him, on account of each wife , disbursement of which upon inlidels, as being 


tiou is ordained for tne purpose of termiiuitinL, 
and abolishing the prohibition j and where 
that is numerous the expiation must be so 
likewise, according to the number of pro- 
hibitions: contrary to a case where a man 
pronounocs an Aila (or vow of four months’ 
abstinence from carnal connexion) unon ull 
his wives collectively, and breaks his vow 


[Kakba] i 

in the text, and that is fulfilled by the manu¬ 
mission of an infidel: and as to what 8hafei 
advances, of expiation being a right of Gob, 
and therefore not to he expended upon his 
enemies, it may be replied that the intenti->n 
of the expiation is to render the slave equal 
to tho fulfilment of such duties as relate to 


by having carnal knowledge of them within | God, that is to say, of Zakat, pilgrimage, 
the four months, for here a single expiation , bearing evidence, fighting for the faith, 
only is incumbent upon him, because in this magistracy, and so forth; and if the slave 
case expiation is incumbent upon him, out' be not a Mussulman, and continue an infidel 


of respect to the honour and greatness of the 
name of God ; and his name, in a yow of 
Ali, is mentioned once only, as it is pro¬ 
nounced by the man saying to all his wives, 
“ by God 1 will not have carnal connexion 
with you.” 

Section, 

Of Expiation. 

A Zihir may he expiated hy the emanci^ 
nation of a slave^ '1'he expiation of a 
Zihar may he effected by the emancipation of 
a slave; or if, from not being possessed of 
such slave, this mode bo impracticable, it 
may be cUVeted by a fast of’ tw o months 
successively ;t or if the state of the health 
do not admit of such fast, by the distiibu- 
tion of victuals to sixty poor men; because 
a passage which occurs in the Koran, re¬ 
specting expiation, demonstrates tlie obliga¬ 
tion of performing it in one or other of those 
ways: but the expiation is supposed to pre¬ 
cede a man's touching his wife, alter having 
pronounced a Zihar upon “lu expiation by 
manumission or lasting this is evident, be¬ 
cause the text relates to that; and so also 


* That is, there are no particular rules 
instituted for it in tlie Koran, the laws re¬ 
specting it being taken from the 8onna. 

*h lly Sawm, or fasting, is here and else¬ 
where understood an aostinenoe from food 
and every carnal enjoyment from the rising 
to the setting sun of each day, within the 
prescribed term. 


after manumission, thereby enhancing his 
crime of infidelity, and precluding himself 
from receiving those advantages which be 
was qualified to enjoy through his freedom^ 
it is to bo attributed to the error of his choice, 
and not to any defect in the act of the 
expiator. 

Unless such slave be defective in one of hi& 
faculties.—1^: isnot sufficient, ns an expiation, 
to emanei|iate a slave who is blind, or maimed 
of both the fellow-members, whether hands 
or tbi t, because here such a slave is utterly 
deprived of one of his bodily endowments 
either of seeing, carrying, or walking, and 
the privation of any one aayaiitage in a slave 
rtnotTstlm manumission of him insufficient 
as an expiation, since a person in such a 
state is accounted^ dead: hut where the 
privation is not entire it does not forbid tbo 
validity of the expiation, and hence it suf¬ 
fices for that purpose to em^cipate a slave 
who is blmd of one eye, or maimed of one hand 
or foot, or of a hand and foot, from opposite 
sidof, as Ihu amounts not to an absolute pri¬ 
vation of one of the advantages, hut only to a 
defect : the case, however, is otherwise where 
he is maimed of a hand and foot upon the same 
side, for ill this case his emaueipatiou would 
not suffice, as this amounts to a privation of 
the advatiUige of walking, sinoe, without 
the assistance of the hand upon the lame 
aide, that is imiiracUcable. 

The emancipation of a deaf slave suffices .— 
It suffices, as an expiation, to emancipate a 
deaf slave. Analogy would suggest that this 
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si^cient, as tlie slave is here deprived 
ol mk hwiiilty; but it ia admitted as suf- 
'Hoient, upoti a favaarable construction of 
the law, aa the radical faculty still continues^ 
since one who is considered as deaf may yet 
he <?apabl© of liearing what is spolcen aloud : 
if, however, he oannot hear at all {as where 
a personate horn perfectly deaf), hia eman¬ 
cipation docs not suffice. 

I)iit not that of one who has lost hath his 
thumis .--It does not suffice, as an expiation, 
to eniaiieipate a slave who has lost both his 
thumbs, as his power of carrying, which is 
one of his bodily endowments, is in that case 
destroyed. ■’ 

Or who is w.s«ne.—N either does itsutnoe 
to emancipate a slave who is insane, because 
no use is to be derived from the members of 
the body unless they bo informe(hwith reason, 
and therefore n privation of reason amounts 
to a privation of all the corporal endowments. 

JJaless it he an oecasiofictl insanity 07ily ,— 
But if the slave-be one who is insane only 
at intervals, bis freedom suffices for an expia¬ 
tion, as this circumstanco ia not an utter 
privation of the faculty, but only a defebt in 
it, which does not prevent the sufficiency. ‘ 
Nor of a Moduhhir^ or Ani^ Waiicly Or 
Mokaiih, who 7ms paid part of fits ransom ,— 
It does not sufuce, as' au expiation, to 
emancipate a Moddabir, or Am-Walid, as 
such are eventually entitled to their freedom, 
and hence their bondage is incomplete and 
80 also of a Mokatib who has tulfilled his 
contract of Kitabat in part, because in this 
ease his freedom must be accounted as in 
return for the part, of his ransom already 
received, and consequently does not suffice 
for an expiation, as that is an act of piety, 
in which speciality is essential.—It is recorded 
as an opinion of iTaneefa that the release of 
this Mokatib is sujficieht, as bondage ia found 
to exist in him in every shape, and accord¬ 
ingly the contract of Kitabat admits of being 
anmiUed: contrary to Am-Walids and Mo- 
dabbirs, as a Tadbeer or Isteelad cannot be 
cancelled. 

If a person who pronounces Zihar emanci¬ 
pate, for expiation, a Mokatib who has not 
paid any part of hia ransom, it suffices.— 
fehafei says that it does not suffice, because 
the Mokatib is a Ciairaant of freedom, in 
virtue of the contract of Kitabat, and is 
therefore the same as a Modabbir.—The 
argument of our doctors ia that bondage 
exists in a Mokatib in every shape, because 
the contract of Kitabat is capable of annul¬ 
ment; and also, because the prophet has 
declared “a Mokatib is a slave as long as 
a single Dirji reniuins due from him.’* 

T7iat proeared for a parent or child suf- 
jdv.es. — J F a man purchase his father or hia son, 
iritending expiation thereby, it suffices.— 
iShafei says that it dees not sufficethe 
same diherenee of opinion subsists in the case 
of expiation of a Yaineen, as shall be recited 
at large in. treating of vows. 

But not that of a share in a coparcenary 
If a man, being rich, emancipate his 


half of a coparcenary slave, and jjhen __ 
nify his partner for the value of the remainder7 
this does not'suiflioe for an expiation with 
Haneei’a.—The two disciples hold that it 
suffices, because the expiator, becoming pos¬ 
sessed. of his partner's share by indemnicying 
him, does, in effect emancipate a slave who is 
entirely his owm property:—but it were otlier- 
^vise if the expiator be poor, as in this case 
it is incumbent upon the slave to perfonii 
Siavet, or emancipatory labour, for the part¬ 
ner' 8 share *, and hence the emancipation 
is, so far, for a return. The argument oi 
Haneefa is that in this case the em'ancipadou 
ia defective in the proportion of the partner 
share, until the transition of the property 
in it to the. emancipator be (-ffectea by t\i» 
indemnifying, the other ^pa^tner, ;xnd tliis 
circuiij^tunce forbids its sufficiency lor an 
expiation, 

Thd'partial emancipation*of a so%e stare 
(wheii folX\pioe(l hy^ the cmancipi^tion^of tTw 
remainder) If a man emancipate 

-half of his own slave, as an expiation, and 
afterwards emancipate the remainder for the 
, same purpose, it suffices, as this amounts to 
I no more tiian emancipating him by two seii-* 
I tences instead of one ; and the defect which 
1 appears in the second half on account of the 
I first half being already free is not regarded, 
since this defect has been induced upon the 
I expiator's property, in consequence of his 
emancipating it on account ot expiation; 

I and a defect like this is not regarded; but is 
j considered in the same light as when a man 
, having thrown a goat on its side^ for the 
I purpose of sacrilico, happens to direct his 
( knife in the anirnaTs eye, so as to render it 
j defective, which is not regarded, the sacrifice 
of the goat being still lawful, as the defect 
I has befallen the property on account of 
I saorifiee: contrary to the preceding case, 

I because there the defect appears in the 
property of the other partner.—This proceeds 
upon the tenets of Haneefa.—vVith the two 
I disciples manumission is indivisible, and con¬ 
sequently the emancipation of an half is, in 
' effect, the emanoipiition of the whole slave, 

* so that it is not considered in that instance 
as proceeding from two sentences* 

I Bui not if ca,rnal connexion take place 
I between the tivo emancipations. — If a man 
I emancipate half his slave, as an expiation 
' of Zihar, and then have carnal connexion 
with the wife upon whom he had pronounced 
the Ziliar, and afterwards emancipate the 
other half', it is not valid as an expiation, 
according to HiineGfa, because ^ he holds 
that manumission admits of division, and 
the condition of its sufficiency, in the sacred 
writings, is that it bo performed before tho 
man touch his wife ; but here the emancipa¬ 
tion of one half takes place after touching,— 
With tho two disciples, on tfie contrary, the 
emancipation of an half amounts to an 
emancipati(m of the whole, wherefore tiie 
emancipation in this caso appears to take 
place upon the whole, before touching. 

Zihar may he expiated hj fasting two months. 















MVORCE* 


tff tlie property, and then makes it 
' ovpr to the pauper, „ , . . 

If the prououncer of a Zihar feed sixty 
paupers iiiorninff and evenini?, it suihees, 
■where they are iilled, whether they oat more 
or less,^—Shafei says that this does not 
suiiicG, as it is requisite that the victuals he 
reffularly consigned to sixty poor men, the 
same as in Zakat and Sadka Fitter, because 
in consigninar, their wants^ are more eftect- 
ually relieved than hy feeding, which is only 
an act of permission, and consequently can¬ 
not stand for consignment.—The ai'gument 
of our doctors is that the word Itaam, or ieed- 
ing, is what is mentioned in the text, and the 
literal meanins: of that is to give a power 
over food, which is found in permitting to oat, 
the same as in consignment*, but in Zakat 
and Sadka Fitter, oonsignment is essentially 
requisite, and mere permission does uot 
suffice, because there the gift is incumbent, 
and by gift, oonsignment is understood.—In 
short, with respect to whatever is mentioned 
in the sacred ordinances of the law under 
the term victuals, permission is sufficient; 
but in what is mentioned under the terms of 
gift or payment, consignment is a condition. 

Iv among the sixty paupers thus fed 
morning and evening there be an infant 
newly weaned from the breast, it does not 
suffice, as the expiation is not in that case 
completely performed, a child of this de- 
scii ption not being yet able to cat a full pro- 
portion of victuals. 

Wit H barley-bread it is requisite that some 
provision he bestowed such as it is usual to 
eat ^vith. bread, as the appetite cannot be 
satisfied with that alone ; but with wheaten- 
bread this is unnecessary, 

If victuals be given to one pauper for 
sixty days, it suffices, because the relief of 
want is what is required, and want recurs 
every day, wherefore giving it to the same 
person a second day amounts to giving it to 
a second pauper.—ilut if the victuals for sixty 
bo given at once to a single pauper, it does 
not suffice '.—yet if they be given to him at 
sixty separate tinies within the day if suf¬ 
fices, according to some; but others allege 
that it does not suffice. ^ . • i , 

Car nal connexion during expiation hy alms 
does not require that the alms he distributed 
anetc. —Ip the person jironouncing a Zihar 
have carnal connexion with his wife within 
the time of his performanoe of expiation by 
alms, as above, still it is not necessary that 
he should recommence, as it is not set forth 
as a condition in the word of Gon that this 
species of expiation should precede touching: 
but it nevertheless behoves him not to touch 



proportion of victuals (suppose one 
wheat to each), yet this does not suffice lor 
r.ore than one Zihar, according to the two 
Elders.—Mohammed says it suffices for both. 
—Eut if the victuals be he stowed in this way 
upon sixty paupers, as an expiation for the 
breach of a fast, and for Zihar, it suiiices for 
both.—Ihe argument of Mohammed is that 
what is bestowed upon the paupers aforesaid 
suffices for the performance ol both expia¬ 
tions, and the persons upon whom it is 
bestowed are also proper subjects of both 
expiations, and consequently the act is ettec- 
tual for two expiations, in the sanie manner 
as whore the occasions of expiation are dif¬ 
ferent (as ill the case of expiation for a 
breach of fast and a Zihar),—or where the 
expiations are separately performed. The 
argument of the two Elders is that the inten¬ 
tion, where things are of one and the same 
nature, is nugatory: but regard is had to it, 
when things are different in nature, because 
a respect to intention is ordained, for the 
sake of distinguishing between different 
things; and hence, if atonement were due 
from a person for the neglect or omission of 
two days’ fust, in the month of Kamzan (a 
Thursday and a Friday tor instance), and 
the person by fasting afterwards two days 
intend atonement, it siiftices, although the 
days on which he thus fasts be not the same 
with the days of omission, because the thing 
is essentially the same ; contrary to where a 
person owes oae day's fast for atonement, 
and another day’s fp.st in pursuance of a 
vow,—for then a distiiiotion is necessary, 
because of the difference between the things: 
now as the intention, where the things are 
of the same nature, is nugatory, and as the 
thing bestowed is capable of constituting a 
Bingfe expiation only (because half a Baa ot 
wheat to each pauper is ordained as the 
smallest amount sufficient towards expiation, 
wherefore the expiation is vitiated by being 
under, but not by exceeding, the prescribed 
quantity), it follows that the distribution of 
victuals as aforesaid is effectual tow ards one 
expiation only, the same as wffiero a single 
expiation only is intended:—contrary to 
where the victuals are bestowed at separate 
times, because giving a second time is the 
same as giving to another pauper. 

If the man upon whom two expiations ot 
two Zihars are thus incumbent emancipate 
two of his slaves, it suffices, although he 
have no specific intention as to either the 
slaves or the. Zihars, respectively: - and in 
like manner, if ho fast for four months^ 
or distribute victuals to one hundi’ed anu 
twenty paupers, it suffices, because, as the 


her until he shall have made expiation, as thing is the same, specific intention is not 
it is possible that in the interim he may be i requisite. 


enabled to perform that by the manumission 
of a slave, or by fasting for two inonlbs, in 
which Case this would Induce expiation by 
those methods after touching, contrary to the 
injunction of the text. 

If a man, as an expiation for two Zihars, 
distribute to each of sixty paupers a double 


If, moreover, this man emancipate a single 
slave in part of expiation of two Zibars, it 
rests with him tu specify to which ol the two 
he intends the manumission ot that slave to 
apply ; but if he were thus to omaiicipate a 
slave in part of expiation of a Zihar, and of 
a Murder, it is invaEd with respect to either. 
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ried, *) for if slie be not such (as if ajie ha^. 
been, for instance, enjoyed under an in-valid 
marriage, or deh’vered of a child whose father 


ligation to make an imprecation, although 
she be a person competent in evidence. ^ 
Conditions under tvhich the imprecation is 


^rWi^that the emancipation of a single 
..^Oni^Sotally ineffectual in either case.- 

on the other hand, maintains that it - , 

is eoiially emeieiit in both cases, the sped- is unkuoym), the man ib not under any od- 
iication resting witli the expiator, because '' 

all expiations are of one and the same 

nature with respect to their end, which is . . j* .. . 

the covering of criminality, but as intention I according to the ttmets 

with respect to things similar in nature, is of oiir doctors, is a testimony coiLfirmtd by 
unavailable, the simple intention remains; | oath, as was beiore observed; and it in- 
and as (if that were expiation) the expiator 1 volves, on the nart ot the husband, if lus 
is at liberty to specify to which expiation! accusation be false, the cuese of (ion, which 
theact is to apply, so here also,—The argu-i stands as a substitute of punishment lor 
ment of Ziffer is that the expiator in this'slander ;-^r, on the part of the woman, the 
case appears to have emancipated half his I wrath of Goi), which stands in the place of 
slaves on account of one Zihar, and theotherj punishment for whoredom, it it be true 



it is therefore recfuisite that the parties be" 
both competent in ovidence,_ as the ground 
thereof is testimony ; and it is also requisite 
that she bo of a description to subject her 
slanderer to punishment, as the Laan, with 
respect to the husband, stands as a substi¬ 
tute of punishment for slander (whence the 
necessity of her being a married woman); 
and Laan is incumbent on account of the 
denial of a child, because the husband, in 
denying the child's descent, aecusea his wife 
by implication. 

Objection,—T he denial of the child's 
descent does not positively implv an aocu- 

.. . sation ot the wife, as it is possible that the 

does not apply wholly either to the child may not have been beKotten by the 

. „ ^ '' . J.*..nivaKn.vrl nnH TTiiT -f n Q T T.nti vo -.wsr 


half on account of the other Zihar, and con¬ 
sequently, that he is not at liberty after¬ 
wards to specify his emancipation as apply¬ 
ing to either Zihar in particular, after having 
i?rantod it as applying to both, since he then 
possesses no further option.-- Our doctors 
argue (with Shafei) that specification, with 
respect to things similar in nature, is unavml- 
able, and consequently nugatory, wherefore 
simple intention remains ; but where things 
are different in nature (such as the eman¬ 
cipation of a, slave, as an expiation for Zihar, 
and also for homicide), the specification of 
intention is available ; and ^ the intention 
being approved, the emancipation of the 
slave does not ) _ ^ ^ . 

expiation for Zihar, or to the expiation ior 
homicide. —Ato what Shafei ad\ances, 
that all expiations are of one and the same 
nature, in regard to their end, it may be 
replied that a difference of nature between 
the expiations, in the present case, subsists 
in regard to the different occasions of them 


husband, and yet that the wife is not an 
adultrcss (as where a man, for instance, has 
had carnal connexion with her erroneously, 
and a child is produced from it, in which 
oase the child is the undoubted progeny of 
another), and hence, in his denial ot its 
descent irom him, the husband speaks truly. 


ju tu blit! aiu.t;ioj.Lb / -i.!, 1 A A* 1 

although in respect to their end they be of [ accusation ot adultery against 


C 116 and the same naturv. 


chapter X. 

OF LAAN, on larPKECATION. 

Definition of the term, —Laan, in the lan¬ 
guage of the law, signifies testimonies oon- 
lirmed by oath, on the part of a husband 
and wife (where the testimony is strength¬ 
ened by an imprecation of the curse of Gon, 
on the part of the husband, and of the wrath 
of God on the part of the wife), in case of 
the former accusing the latter of adultery, 

A man accusing his wife of ivhoredomjyivst 
verify his charge hv an inipreeation.—lv a 
man slander liis wife (that is to say, accuse 
her of whoredom), or deny the descent of a 
child born of her, by saying, “ this ivS not my 
child,” and she rtqiiire him to produce the 
ground of his accuisation, improeation is 
incumbent upon him, provided both jiurties 
be competent in evidence— (that is, of sound 
mind, adults, free, and Mussulmans.) and 
that the woman be of a description to subject 
her slanderer to puuishment (that is, mtir- 


the wife ben i g j cd pi Led. ^ 

Heely. —This possibility is of no weight, 
because a stranger, if ho were to deny the 
descent of a child from the known and re¬ 
puted father, is held to be a slanderer not¬ 
withstanding this possibility ; and so in this 
case only.—It is mso a condition of impre¬ 
cation that the wife require her husband to 
produce the ground of nis accusation, as this 
IS her right, the demand of which is neces¬ 
sary, as well as that of all other matters of 
right; and^ if he decline it, the magistrate 
must imprison him until he either make an 
imprecation, or acknowledge the falsity of 
his charge, by saying, “ I falsely attributed 
adultery to her/’—as this is a right due 
from him to his wife, and wliich it is in hia 
power to render her, wherefore he is to be 
imprisoned till such time as be does what is 
incumbent, or acknowledges his falsity, so 
as that the ocoiision for the imprecation may 
be removed (that is, the condition of impre¬ 
cation, namely, the mutual charge ul false¬ 
hood), because iiiiprecathm is not incumbent 
except where each charges the plea of the 


* Arab.—Mahsana. For a full definition 
of this term, sec Slanpeb. 










DIVORCE. 

with falsehood, after the husband | inent for slander, punishment is d\i 
produced against his wife an accu- I the former, because in_this (iase a reason is 
' Anf 1 +-> 1 A biishfinrl hn.viTie* fniiTirl Jisrainst imprecation or 



satioTi of adultery. . And the husband having 
made an imprecation, the same is then in¬ 
cumbent upon the wife, it being so ordained 
in the Koran (but imprecation commences 
with the husband, as be in this case appears 
as the pliiintilf*); and if she decline making 
imprecation, the magistrate is to imprison 
her till such time as she either agrees to 
make it, or to acknowledge her husband s 
veracity, this being his right incumbent upon 
her, and which she is able to render, where¬ 
fore she is to be imprisoned until she ren¬ 
ders it. • ^ 7 t T 

^ot inenmhent vpon slaves or infidels .— 
a slave, or an infidel, or one who has si^ered 
X)uniBhment as a slanderer, accuse his wife 
of whoredom, punishment for slander is due 
upon him, because here imprecation is impos- 
siblfi,* and conbe^uently its original is due, 
and this is punishment for slander, that 
being the original ordinance in this case, 
according to the word of Gop, “If men 
Acc'TTSE mahuted women of whoredom, anp 

I’ROPCCE NOT EOTJll WITNESSES, SCOXTEOE 
THEM WITH EIGHTY STEIPESJ** HOW impre¬ 
cation is the substitute ol punishment for 
slander; and where the substitute cannot be 
had, the original is due. . « , , 

iVor, ivhere the wife is a slave, an infidel^ 
or a conrActed slanderer. —If the accuser be 
a person competent in evidence, and his wife 
be a slave, or an infidel, or a Kitabeea, or 
one who has suffered punishment as a slan¬ 
derer, or of the description of those whose 
accusers are not liable In punishTnent, as 
being an infant, or idiot, or adultress, 


found against imprecation on the part oi tiie 
accuser, he being incapable of nuiking rC. 

Fot'in of imprecation and me manner oj 
mahincf it. —ln.E manner of imprecation is 
as follows:—The Razee first applies to the 
husband, who is to give evidence four several 
times, by saying, “ I oaD God to witness to 
the truth of my testimony coneernmg the 
adultery with which I charge this woman; 
and again, a fifth time, “may the curse oi 
God fall upon me if I have spoken falsely 
concerning the adultery with which I charge 
this woman; “—after which the^ .aazee le- 
quires the woman to give evicienc©, lour 
separate times, by saving ‘‘I call God to 
wftness that my hus^nd’s words arc al¬ 
together false, respecting the aaultoiy with 
which he charges meand again, a filth 
time, “may the wrath of G9D light upon 
me if my husband is just, in brining a 
charge of adultery against me. —- lla^n 
records it as an opinion of Haiieefa that the 
husband should, in making the imprecation, 
address himself in the second person, saying, 
“by God I speak truly concerning the 
adultery with which I charge yoii,“ because 
the use of the second person does not admit 
the possibility of the address affecting any 
other. The reason for the form, as above 
stated, is that the relative, when joined to 
the third person, removes doubt. 

When hoik parties have made imprecation, 
a seiHiration tahes p/tfcc.—A nd 011 both 
making imprecation in this manner, a sepa¬ 
ration takes place between them ; but not 
until the Razee pronounces a decree to that 


nunisliment is not due, nor is imprecation effect.—/iffer says that separation takes 
incumbent upon him, as in this instance place upon tlie imp^cation, independent ol 
neither competency in evidence nor marriage any judicial decree, because a perpetual pro- 
tin the sense which induces punishment) are I hibition is established by it, the prophet 
attached to the accused. I having said, “the two -who 

Odjection.— It would appear that in this I tion can never come together, —which 
__ia/Inp. iiTinn t.fifi -nrnvps f.lipir fiftnaratioil, as th 


case punishment for slander is dun upon me 
husband, as imprecation is a substitute mr 
that, and where the substitute cannot be 
had, it follows that the original is due. 

Refi t.—P unishment is not due upon the 
husband, as he is cajjable of imprecation, 
the obstacle to which exists in this case on 
the part of the wife, and this circumstance 
precludes punishment, in the same manner 
as where acknowledges the truth of the 
accusation.—The foundation of this is a say¬ 
ing of the prophet, namely, “ There are four 
descriptioas of women with respect to wmom 
imprecation is not incumbent, Jews and 
Christians married to Mussulmans, and 
slaves married to freemen, and free women 
married to slaves.” , • , 

Nor where hath parties are convicted slan¬ 
derers,—Iv the accuser and his wife be per¬ 
sons who have both already Fuffered punish- 

* As infidels and slaves, not being compe¬ 
tent to give evidence, are incapable of imn 
precation. 


proves their separation, as the proplu^ s 
forbidding their ever coming together afi^er 
imprecation expressly declares tms. xne 
argument of our doctors is that as, in conse¬ 
quence of the establishment ot a prohiDinon 
between them, the retaining oi^ the woman 
with humanity* is impossible, it is incum¬ 
bent upon the husband to divorce her on a 
principle of benevolence; but if he u».‘Oiniu 
so doing, it then behoves the Kazee to issue 
a decree of divorce, as the Kazee is the suD- 
stitute of the husband in this matter for the 
purpose of removing injustice : and a piom 
ol this is that Aweemar divorced his wite 
after imprecation, in the presence 01 tiie 
prophet, which shows that the marriage will 
conliniied, and was not virtually dissohed 
hy the imprecation, otherwise the prophet 
would have prevented him from, pronoaomug 
divorce,—Observe that the separation lu.re 

* Alluding to the words of Koran,—** Uk- 

TAIN THEM WITH HUMANITY, OR DISMISS 
THEM WITH KINDNESS. (^06 Kijat.) 
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an irrevefsible fhvorco; accord- 
li^tfiStlneefa and Mohaminod, because the 
act of the Kazeo must bo referred to the bus- 
hy.Ti.l. as in cases of impotence. ^ ^ 

The husband, on receding from, his mipre- 
cation, mag again mai'vg his wife. —Ip, after 
imprecation, the husband should acknow¬ 
ledge that his accusation was false, by say¬ 
ing, I falsely laid adultery to her charge,’ 
he becomes privileged with respect to her, 
that is to say, it is lawful for him to marry 
her as well as any other person. Ibis is 
according to Ilaneefa and Mohammed.— 


DIVORCE. 

bended, but that it is requisite that thb, 
magistrate first effect the separation, and 
then say, “ 1 throw the child upon the mother, 
and remove it from the father's house; 
because separation may sometimes take place 
without affecting the descent ot children, as 
where- a man accuses of adultery a wife who 
has children,^ m which case a separation is 
established by imprecation, but bastardy is 
not induced upon tho children; the Kazeo’s 
mention ot bastardy is therefore requisite. 

A hiishand receding from imprecation must 
he pnnished for slander. —If anus band, after 


iCT 

tiOJU 


Aboo“Yousaf says'that she is for ever pro- imprecatwp, contradict himself, by acknow- 
hibited to him/and that he cannot marry lodging that he had accused his w;ife falsely, 


her,—the prophet having said, “two who 
make imprecation can never come together, 
which shows the separation established be¬ 
tween them to be perpetual; wherefore his 
marriage with her is illegal.—The argument 
of Ilaneefa and Mohammed is that the hus 


let the magistrate punish him, because ho 
then acknowledges himself liable to puniali¬ 
ment: and it is afterwards lawful for the 
husband to marry her again (according^ to 
Ilaneefa and Mohammed), because, having 
once suffered punishment for slander, corn- 


band's acknowledgment is a retraction from i potency to make imprecation im longer ap^ 

1 • -1 -c - \.irx ‘ pertfiins to, him 1 and the prohibition which 

IS the effect of the imprecation is removed, 


hi7e\ideiice (that”is, from his imprecatiori), | pertainshim 
and evidence is by subsequent retraction |. ‘ 


rendered null and of no effect : ^ and as to tha 
saying of the prophet above cited, it means 
that the parties cannot come together as 
long as they both persevere in their impreca¬ 
tion ; but after the husband’s acknowledg¬ 
ment, the imprecation^ no longer remains 
either in substance or in effect, and conse¬ 
quently they may then come together. 

Inprccation ocemions a decree of has- 
husband accuse his wife, by 


in the same manner, if the husband and wife 
make imprecation, and the husband utter- 
wardvS accuse of adultery a strango woman, 
who is married, and suffer punishment on 
that account, it then becomes lawful for him 
to marry his wile again, for the reason atore- 
said. And so also, if the wife, aftei dhorce 
in consequonoe of imprecation, be toiiud in 
adultery, and suffer correction from the Kazee 
! on that account, it then becomes lawtul for 


dTmung^ber^ chilT/Tris^Te^quisTtc that the | the husband to'marry her a^ain, as a com- 
Kazee issue a decree denying the descent of j petenoy^ to^ make imprecation no iong(^r 
tho child from him and affixing it upon tho ' 
mother; t and the manner of the impreca¬ 
tion here is that the Kazee first makes the 
husband give evidence, saying, “I testify in 
the sightof Gon that I spenk truly concpi- -- 

ing the matter I have brought against her, the parties, because the accuser ot suci a 
in denyiag the cbihl: ” after which he makes ' person is not liable to punishment tor alaiulcr 
the wife give evidence in the same manner, I unless he be a stranger ; imprecation. tnere- 
saying,“l call Gonto witness that he speaks I fore* is not incumbent m the accusation ot 
falsely concerning the matter he has brought such wives by their husbands 
against me, in denying the child ” 


appertains to her. 

Imprecation not incumbent where the hus^ 
hand or wife is an infant^ or an idiot. ^ —If a 
man accuse his wife, she being an infant or 
an idiot, imprecation is not incumbent upon 


If a husband accuse his wife, both by bring¬ 
ing a charge of adultery against her, and also 
by denying aebild born oi her, it is necessary 
that both these circumstances be mentioned 
in tho imprecation, after which tho Kazee is 
to issue a decree, denying the descent of tho 
child from the husband, and fixing it upon 
the mother, because the prophet once so 
decreed, upon such an occasion, and also, be¬ 
cause the design of the imiirocatioii in this 
case is to bastardize the child, wherefore a 


__ ^ _ _ as it is the 

substitute of punishment for slander. /Vnd 
the rule is the same where the husband is 
insane, or an idiot, because such an one is 
not competent in evidence. . . , , 

Or where the Imsbantl u dumo, a aumD 
person accuse his wife, imprecation is not 
incumbent, because imprecation is nob in¬ 
cumbent unless the accusation be expressed 
in terms, as is the case m slander, where 
punishment is not incurred unless the ac- 
* cusation has been expressly made. JShafei 
opposes this; for he holds that punishment 


bo passed agreeably to the 1 is duo upon the accusation of a dumb person, 

and consequently, that imprecation is In- 


dooree must 

design of it. i — --. . r 

A DECUTE of separation between the parties cumbent, because his signs are tno same as 
comprehends a decree of bastardy in respect the words of one who has the power ot speech ; 
to the child.—ft is recorded as an opinion of but the argument of our doctors is that tho 

^ . - signs of a dumb person are not altogether 

free from doubt, and punishment is removed 
by any oirouiustancc of doubt. 

* Meaning, children already born, before 
the period of the husband’s accusation. 


A boo Yoosaf that, in a decree of separa¬ 
tion, a decree of bastardy is not oompre- 


* That is, without her being previously 
married to another, 
t That is, bastardizing it. 
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.. ^ the accusation is indirectly in- 

a mim say to liis wife, your 
'^'TJresiuiiicy is not of me,’^ iiDprecation is not 
incumbent.-“This is the opinion of Haneefa 
and Ziflei*; and the reason upon which they 
found it iSr that the circninstimee of preg¬ 
nancy docs not admit of being positively 
certified, wherefore tlie husband’s words do 
not convoy an immediate acciisatiom—The 
two disciples say that imprecation is incum¬ 
bent in this case, provided the woman be 
delivered of a child within six months and 
it is this which is meant by what is said in. 
the Mabsoot that “the existence of preg¬ 
nancy at the time of accusation may he 
certified ; but to this we reply that whero 
the accusation cannot be immediately es¬ 
tablished, it must remain suspended upon a 
condition, in the same maimer as if the hus¬ 
band were to say to his wife, “ if you produce 
a child it is not mine; “ and the suspension 
of accusation upon a condition is nugatory. 

But if he were to say to her, “you are an 
adulteress, and your ])regnanoy proceeds from 
adultery,'’ imprecation is incumbent upon 
both parties, as accusation is hero establmed 


congratulations, or purchasing thingijjf ] 
pare for the birth, or letting that 1 
without denying it.—This is where he js 
present; hut if he be absent, and ignorant 
of the birth of the child, and afterwards 
come, the time aforesaid is regarded, accord¬ 
ing to both authorities; that is to say, with 
Haneefa, it remains to him to deny the child 
within such space of time as congratulations 
aro admitted -and with the two disciples, 
within the space of time which corresponds 
with a woman's labour. 

If two children be produced at one birth, 
and the husband deny the descent of the 
first-born, and admit that of the second, in 
this case the parentage of both is established 
in him, because they are both supposed to 
be begotten from one seed; and punishment 
is due upon the husband, because he has 
contradicted himself in aekuowle<l!^ing tho 
second child; and if he admit the first, and 
deny the second, the parentago of both is 
established in him for the same reason: and. 
imprecation is here meumbent, because his 
denial of the second child implies an accu¬ 
sation from which he does not. afterwards 


_ _ _ since his 

virtual declaration of his wife's chavStity, in 
acknowledging tho parentage of one of the 
children, here precedes the accusation, being 
the same us if ho wore lirst to say, ** she is 
chaste/* and then to say, ‘‘she is an adul¬ 
teress,” in which case imprecation Tivould be 
incumbent, and so here likewise. 


... the mention of adultery. Yet the Kazoo | retract (as in the former inatancel 

is not in this case to issue any decree afiect> —-r .... u 

ing the descent of the feetus.—Shafei says 
that a decree of bastardy must be pro¬ 
nounced, because the prophet decreed a 
bastardy in the instance of ilillall, who had 
accused his pregnant wife.—The pgument 
of our doctors is that the effect of a decree 
of bastardy cannot take place until after do- 
iiveiy, since before delivery there is a pos¬ 
sibility of doubt respecting the pregnancy ; 
the Kazee, tlierefore, is not to decree a bas¬ 
tardy.—As to tho decree of tin prophet quoted 
by Shafei, it is possible that the proplaet may 
have been oertihed of the w'oman s preg¬ 
nancy by inspiration. 

Imprecation made posteriw to the birth oj 
a child does not affect that childs descent,^- 
If a husband deny the descent of the child 
upon the near approach of birth, or at the 
time when it is usual to receive congratuhv 
tions, ami 


CHAPTEE XL 


OF IMPOTENCE. 

An impoteyit husband must be allowed a 
year's prohationy after which separation 
tali-es place, —Ip a husband be Inneen lim¬ 
it io vv ___ .. . • potent], it is requisite that tho Kazee appoint 

to^urLhasiT clothes '^and make i the term of one year from the period ot liti- 
preparationa far it’; liis denial holds good, ' Ration, within which if the aconsed Intvo 
’ impreention is inoumhont upon him on 'carnal connexion with hia wife it is well, 
int of it: but if he do not deny it until but if not, the Kazee must pronounoo a sepa- 


although imprecation be here i ration, provided such be the 


and 

account 

afterwards, ..-o- - 

also incumbent, yet the descent of the child 
remains established in him,--This is the 
doctrine of Haneefa.—The two disciples say 
that the denial is admitted during labour, as 
it is admitted within a little time, but not 
within a lung time, and hence a distinction 
is made between the shorter period and the 
longer, by the time of labour, as the pains of 
labour are among the effects of breeding.' 
The argument of Haneefa is, that it is im¬ 
possible to fix any time, because time is fixed 
l*ur the purpos* of conHidcratioTi, and man¬ 
kind vary in the length of time necessary 
for that purpose; wheroforo regard is had tu 
a thing which shows the child to be his, 
namely, his receiving the usual congratula¬ 
tions, or remaining silent at the time of such 


tbo 

wiie, because the same is recorded from Alee, 
and Omar, and Ebn Musood,—and also, be¬ 
cause the woman is entitled to the carnal 
enjoyment, and it: is possiblo that the hus¬ 
band may bo incapacitated from the pei- 
formanco of that act, not only by radioiu 
infirmity, hut also by some supervenient 
accidental cause, whence it is necessary I hat 
some certain term be appointed, in ordei that 
I tho true reason of his inability uiaf be Moer- 
I tamedand this tcnii is fixed at one 
because that contains four seasons, and (.U<- 
I eases are principally occasioned by an excess 
either of heat, cold, dryness, or humidity, 
qualities which aro peculiar to each season 
respectively ; and it ns probable that one ot 
these four may particularly agree with the 
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'jw^s^^p^titvition, so as by its influence to 
'dt^sj^de hia disease; thus it may be ascer- 
tiiiiredr wlp-n a year has completely elapsed, 
whether liis inability proceeded from any 
radical inlirmity, in which case, it is impos¬ 
sible to retain,the wife with humanity,* and 
hence it is incumbent upon the husband to 
separate frora her, upon a principal of bene¬ 
volence ; but if he should not do so, the 


aforesaid. Where she was married 
virgm, she is to be examined by some ot her 
own sex, and if they declare her to he still a 
virgin, the terra of a year is to be appointed, 
as above, because the husband’s falsehood is 
then evident; hut if they declare her muli¬ 
ebrity,* the Kascee is in that case to reqiiir(3 
the husband to make oath, which if he do, 
her right to separation is defeated; hut if 




supposes the husband to be merely Inneen, 
impotent: but if he be a Majboob, or eoi 


or 
com' 


Kazee is in that case to pronounce a eepara- 1 he decline, decision is to bo delayed for a 
tion, as hia substitute; yet it is requisite | year as above.—All that has here been said 
that the woman desire such separation, as it 

is her right.-The separation here mentioned . , i. • j i u - 

amounts to the execution of a single divorce plete eunuch (that is, one deprivecl both or 
irreversible, because the act of the Ka^ee is yard and testicles, or of the lorraer only), 
attributed to the husband, whence it is the ! the Kajsoe is to pronounce an immediate 

.. ' ’ separation (where such is the •, woman s 

desire), because in this case the delay of a 
year can be attended with no advantage: 
if, however, he be only a Khaaee, or simple 
eunuch (that is, castrated), decision i.s to be 
deferred for a year, as in a ease of impotenoy, 
because there the yard still remains, with 
which it is possible that he may perform the 
act. 

Hideii to he observed at the eocpiratimi of the 
year o/pro6rt^m?2,- -WiiERl!:theterin|o(’a year 
IS appointed for the trial of a man charged 
with impotence by a wile whom ho had 
married as a virgin, and he declares, at the 
expiration thereof, that ho has had carnal 
connexion with her within that interval, and 
she denies this, she is then to be examined 
by some of her own sex; if they pronounce 
iier to. be st,ill a virgin, she has it at her 
option either to separate from her husband. 


same as if he had himscll;' prqnoanced such 
a sentence upon her. Bhafoi alleges that 
this separation is an annulment of the mar¬ 
riage ; hut with our doctors mnniago is held 
to be incapable of being annulled of itself, 
although it may ho annulled by effect, in the 
same manner as in the case of a husband’s 
apoHtacy, And this separation amounts to 
an irreversible divorce, not a reversible, be¬ 
cause thft intent of it is the woman’s relief 
from a hardship, which cannot be effected but 
bv complete divorce; for if it were not so, 
it would still remain in the husband’s power 
to reverse it, which would defeat the de~ 
sign. 


'^And the tvtfe retains her ivhoh dower, if 
the hiisba.'A should ever have been in retire¬ 
ment with her, —The wife, in the case here 
mtmtio3'‘’‘d, is entitled to her whole dower, if 
tho husband should ever have been in retire^ 

ment with her, because retirement with an | , , i. j i 

Innoen is accounted a Khalvvat Baheeh, or , mony ot the examiners is oonhnned by her 

coropleteretirement, as well as with any other ’ ^ '*■ 


person« and an Edit is incumbent upon her, 
as was mentioned in a former place.—AVhat 
is here advanced proceeds upon a supposition 
of tho husband acknowledginfr that he has 
not performed the carnal act with his wife. 

7 M. the tmfds claim of separation may he 
here defeated hy the husband swearing that 
he had enjoyed /«??*.—Bttt if he controvert 
her plea, asserting that he has copulated 
with her, and she hpe been married as a 
Biyeeba, his affirmation upon oath is to he 
credited, because he is the defendant against 
her claim of separati(m, and the affirmation 
of a defendant must be credited when given 
upon oath: moreover, the instrument of 
generation is originally^ created free from 
inability or disease, and it is natural that ho 
should perform the carnal act where no 
obstruction exists; and tho declaration of a 
person is to he credited when apparent cir¬ 
cumstances bear testimony to his veracity, 
and where be rests his cause upon tho nature 
of things. If, therefore, the husband thus 
make oath, the wife’s right of separation is 
thereby defeated; hut if he decline this, the 
term of a year is then to be appointed as 


or to continue with hiraj because tlie testi- 
is 

virginity, that being' the original, state^ of 
every woman ; but should they declare her 
muliebrity, the husband is then to be re¬ 
quired on tho other hand to make oath, 
which if he decline, she has an option, as 
above, her plea, being strengthened by tho 
circumstance of his declining to swear; but 
if he sw^ear, slie has no option. If, moreover, 
she was a Biyeeba originally (that is at the 
time of marriage), and the husband declare 
that he has had carnal connexion with her 
within the year of probation, and she deny 
tins, his declaration upon oath is to be cre¬ 
dited,—that is to say, the oath is to bo ten¬ 
dered to him, which, if he take, she has no 
option ; but if he decline it, she has then an 
option as already stated.^ And here, if sho 
choose to.ooiitiiiue with him, she has no sub¬ 
sequent option, as by so doing she manifests 
an assent to the relinquishment of her 
light. 

The year of probation to be calculated Ig 
the lunar calendar *—^TiiE year of probation 
appointed by the Kazee in oases of impotence 
is to be counted by tho lunar calendar; thi.*i 
is approved; and the days of the courses, 
and ot religious fasts (such as liamzany, are 


* Alluding to the words of the Koran be¬ 
fore mentioued 


* Meaning womanhood, as opposed to yir- 
ginity. 
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K-iniu included, as these occur in all years hold, as the liushand who lahoiirs undefe 

—--- . “Kiif of those defects is still capable of generation, 
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. al&e, nor can a year pass without them ; but 
^the days of sickness of either party are not 
included, as a year may pass exempt from 
such an occurrence. 

A liushand cannot annul the marriage^ 
where tlie defect is on the part of the wife .— 
If the defect he on the pai't of the woman, 
the husband has no right to annul the raar- 
riago,*—Shafei maintains that ho may annul 
it. and put her away, on account of any of 
the live following defects, namely, leprosy, 
serophula, madness, or ICarrn, + be¬ 

cause some of these (such as the tw'o latter^ 


01 Uiose ueieoi-H is atiii utijtHiuiu ul 

whence an evident difleronce appears between 
the two cases. 


CHAPTER XII. 

OF THE EPIT. 

Definition of the terin^Wx Edit is under¬ 
stood the term of probation incumbent upQU 
a woman in consequence of the dissolution 

/• • _ -.Px— _ mI 


are obstructive of generation; and others I of marriage after carnal connexion: the 
(such as the three former) are causes of ' most approved dehnitioa of Edit is, the term 
natural and insuperable aversion, as is con- ! by the completion of Avhich a new marriage 
firmed by a tradition of the prophet, who has , is rendered lawful. 

said “ flee from lepeus as ye would from a ! The Edit oj divorce of a free %ooman is 
wiLP BEAST.'''—The argument of our doctors three menstruattons.'^'^ a man 
is that if the enjoyment of the wife's person diates his wife, bemg_ a free woman, either 
were to be totally precluded by any cironm- by a reversible or an irreversible ^ijorce Di¬ 
stance (such as deatli, for instance, before when separation takes place between a bus- 
retirement), yet the marriage is not annulled, band and wife, without divorce, after carnal 
but is rather established andconflnned, inso- , connexion, the .Edit, or woman s 
muchthat the whole dower remains due; and probation, consists of three terms ot ber 
honco, where such privation of the connubial 1 courses, provided she be one who is subject 
enjoyment is merely dubious, on account of Uo the menstrual discharge, Goi> W^ig so 
its being occasioned only by a defect m the commanded in the Ivoran.—Ihe separation 
sUiect. it remains iinannulled, a fortiori, which takes place between a married couple, 
upon this ground, that the design of matri- , independent of divorce, hears the 
monv is to legalke generation, and the construction as divorce, because the Edit is 
connubial enjoyment is the advantage pro- made incumbent m a case of divorce for the 
posed in it; and the ability to perform the | purpose of ascertaimiig whether the woman 
hot, where anv natural obstruction exists, ' be pregnant, and the same necessity ocouis 
maybe obtained, aa in a case of Ritk .or where separation takes place between a hus- 
Karrn (for instance), which are to be remedied band and an enjoyed \«te without divorce, 
by chirurgieal operations; and in all other The separation without divorce may be occa- 
cJse. the Ability L evident. . ' sioned either by a woman admitting the son 

i wife cannot stce for a separation on of her husband to carnal connexion, or by 
the ground of her husband being Zeprows, i her apostatizing from the faith. 
scrophuhus, or insane.-I f the husband he And of one not subject to courses, thr^e 
lunatic, leprous, or scrophulous, yet his yi\iQ\months; and of one who ts pregnant, the 
”0 opdon, as in Acs where he .is an ' 0/Arr -Ihe Edit of a woman 

eunuch, or impotent. This is according to who, on account ot extreme youth or age, 
Haneefa and Aboo Yoosaf. Mohammed nays is not subject to the menstrual discharge, 
that she is entitled to an option, in order that 1 is three months, because Qon has so ordained 
she may remove an evil Irom herself: eon- | m the sacred.writmgs.-lhe Edit of a .Preg- 
trary to the case of a husband, he having it ' nant woman is aeoomphshed by her deliyeiy, 
in hi'' power, in similar ciroumstanoes, to whether she be a slave or free, because God, 
relievo himself by divorce.-- The argument i in the sacred writings, has so ordained re- 
of the tivo Elders is that in marriage no | speoting woman in that situation, 
right of option originally exists, for il this | That of a slave is two 
w-creallowed, it would operate to the.destruc- Edit of a female slave is two terms ot 
tion of the husband’s right; and it is ad- j courses, because it is thus mentioned in the 
luitted in the ease of eunuchs, or of jiersons traditions, and also, beoause. bondage .is re- 
naturally impotent, only because the ciroum- strictive to the half, whence it would appear 
r..- intirmitvtend- ‘i. .* PM.t a .love uh.mbl bfi nnlvone 


naturally impuvuiii/, uitijr 

stance of natur al or accidental infirmity tends 
to defeat the end for which marriage was in¬ 
stituted ; but with persunBof the descriptions 
now under consideration this reason does not 


that the Edit of a slave should be only one 
term and a half of her courses, but the men¬ 
strual discharge being incapable of subdivi¬ 
sion, tho half is, of necessity, made a whole 
term, and lienee the Edit of such an one is two 
I terms ; and it is to this that Omar adverts, 


---—- terms; ana la lu guih huui v/juax 

That is, to break it off, so as to destroy' where he says, “ I would if possible As: the 
woman’s claim to her dower, which could Edit of a lenuile slave at one and an nail ot 

her courses. 

A:nd of one not subject to courses a inontn 
and an Where the female slave is 

one who from extreme youth or age is not 


the woman’s claim to her dower, which could 
not be done by divorce, 
f Vulva impierviacoeunti. 
t A bone, or other unnatural excrescence, I 
vulva auterioro parte eiuisoous. | 
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the menstruril disehargOj her Edit 
oiith and an half, because timo buing 

_of subdivision, the terra is fixed at 

the half on account of her bondage. 

BiVit of icitlowhood,---Tn^ Edit of a free 

woman upon the decease of her husband is — . . i' /• 

four months and ten days, siLch being tht‘ i her husband 9 apostasy; her Edit, therotore, 
term mentioned in the Koran and that of is three terms of her courses. 


marriage is not accounted to continue to 
time of her husband’s decease with respect 
to inheritance, since a Mussulman woman 
cannot inherit of an infidel: but yet the 
wife does here inherit, because her claim to 
inheritance is establidhed upon the instant of 


a female slaye in the like circumstance is two 
months and five days, bondage being restric¬ 
tive to the half. 

Case of Edit of widowhood after divorce. 
— I'M a man divorce his wife upon his deathbed, 
so as that she still inborits of him,’* .H'aneefa 
and Mohammed say tliat^ her Edit, in conae- 
cineiiee of his decease, is four months and 
ten days, if she complete three terms of her 
courses within that period ; but if the three 
terms be not aocomplished, as requiiing a 
lon ger time (five months toriiistanoe), her Edit 
is in that case three terms of her courses, what¬ 
ever time those may require.^ In short, here 
arc two terms; one, that of tour months and 
ten days ; and the other, that of three men¬ 
struations ; and whichever of these is the 
longest, the same is the term of Edit.—Aboo 
Yoosaf says that the Edit of this woman 
is three menstruations.—This difference of 
doctrine obtains where the sick person has 
repudiated his wife by one divorce irre¬ 
versible, or by three divorcesbut where 
Ihe (Hvorce is roversibl©, the Edit is four 
months and ten days, according to all the 
doctors. Tlie argument of Aboo Yoosaf, m 
support of tliis doctrine, as above, is that the 
marriage had been dissolved and terminated 
by the divorce, previous to the decease of the 
husband, and the Edit of divorce is three 
terms of the courses, whence such is the Edit 
ineunibent in the present case, as that of four 
months and ttm days (being the Edit of 
widowhood), is required only where the mar¬ 
riage was dissolved by the husband’s decease; 
but in the present case it was dissolved 
before hia death, by divorce. To this indeed 
it may be obtected that, if the marnago be 
dissolved belore the husband’s deeease, it 
would follow that the wife cannot inherit :* ■ 
but the marriage is accounted to hold in. 
respect to inheritance only, and not so as to 
alter or affect the Editcontrary to where 
a dying husband repudiates his wife by a 
reversible divorce; her Edit in that case 
being universally held to be strictly an Edit 
of widowhood, since the marriage then 
actually oontiimes in every shape.—Iho 
argument of Haneefa and Mohammed is that 
the marriage being hero acooiinted to con¬ 
tinue with respect to inheritance, is mso 
accounted to continue with respect to Edit; 
and hence the longest of tlie two is regarded. 
-If a man be put to death for apostasy, so ns 
that hia wife inherits of him, the same diffe¬ 
rence of opinion obtains respecting her Edit 
as is above recited.—Some commentators 
allege that her Edit is held to be three terns 
of her courses by ail the doctors, as her 


A female slave^ empic 'pated durinfj Editf 
must observe the Editof a free wo-man.—AM 
a master emancipate his female slave, whilst 
in hot Edit from a reversible divorce, she 
is in that case under Edit as a free woman, 
and must count it accordingly: because, in 
reversible divorce, so long as the Edit is 
unaccomplished, marriage continues in every 
shape; —but if a master emancipate his 
female slave, whilst in her Edit from a di¬ 
vorce irreversible, or from the decease of ifcr 
husband, her Edit is not affected or altered 
by such emancipationthat is, it does not 
become the Edit of a free woman, because 
her marriage has been completely dissolved 
by the irreversible divorce, or by the hus¬ 
band’s death, 

Mule of Edit of a woman past hearing .— 
If an Ayeesa* be in her Edit, counting it by 
months, and the menstrual discharge should 
chance to appear upon her, in this case all 
regard to that portion of the Edit which has 
been counted by months drops, and her Edit 
commences de novo, to be counted by the 
terms of her courses.—The compiler of this 
work observes that this is where the Ayeesi 
had beou subject to thfi courses before she 
became hopeless of children, as in this case 
her despair is done away; and this is ap¬ 
proved, because it is evident that months, 
with respect to such a woman, are_ not 
the absolute substitutes of Edit; but if an 
Ayeesa bo one to whom the menstrua] dis¬ 
charge had never occurred before, and be in 
her Edit, counting it by months, and see 
! the appearance of the sanguinary discharge, 
regard to the term of the Edit winch has 
been counted by months does not drop, be¬ 
cause the counting by months is the original 
rule with respect to such a woman, and not 
merely the substitute for her courses. 

If a woman be in her Edit, counting it 
by the term of her courses, and after two of 
those they should stop, and she become an 
Ayeesa, her Edit commences de novo, to be 
counted by months, and all rokard to the 
courses drops, so as that the substitute 
(which is months) and the original (which is 
the courses) may not be confounded. 

Mule of Edit in an invalid marriage .— 
Thf Edit of a woman wedded by an invalid 
marriage is counted by her courses, both in 
case of her husband’s death, and also of a 
separation taking place between thorn ; and 
so likewise that of a woman with whom a 
man has had carnal connexion erroneously; 
because, in those cases, the Edit is inouinbent 


See Chap. IX. 


^ Literally, a despairer, that is, a woman 
whose courses are stopped, and who is con¬ 
sequently supposed to bo past child-bearing. 
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trsmU tor the purpose of ascertaining? who- 1 is not afterwards to be altered by heJ 
t^tbe woman be pregnant, and not as a sequent prog-nancy; ^ 

rnvl.t of mamasre; and as the courses are under oonsideration. the Kdit ot the turn ot 
the means of ssoertaining the state of the travait was due trom tlie mstaiit that Edit 
womb the Edit of those women is to be'became incuuibent; hence there is an evi- 
counted by their returns. ' dent dittereuee beb^vetm the two cases , and 

Edit of an Am Waldl—lf the master of | consequently there is no analogy between 
an Am-Walid should die, or emancipate her, them, pregnancy is 
her Edit is three terms of her courses.- taken place alter the death of the husband, 
Shafei say.s that her Edit is only one term, I where the woman is not dohver^ed within less 
as it is incumbent upon her on account only than six months frpm^ the date ot the bus- 
of the extinction of the owners propriety, band s deceasc.—Tbisis the approvtHl rule, 
and consequently no more is requisite to Some have said that it is so 
effect it than what may suffice to cleanso her i where she is delivered withm not less than 
womb.—The argument of our doctors is, ; two years. But if a husbpd, being adult, 
that Edit is incumbent upon her, on account 
of the extinction of Fir ash (for she is the 
partner of her master’shed), find is, therefore, 
the same as that used in the dissolution of 
luarriajre moreover, Omar has said, ‘ the 
Edit of an Am-Walid is three terms of her 
courses. ’—If the Am-Walid be not subject 
to the menstrual discharge, her Edit is three 
months, the same as that of a married 
woman 


wo years. i.»uu a nuauaLiii, 
should die, and his wile be delivered ot a 
child at any time between six months and 
t\v^o years from tlie period of hia decease, her 
Edit is accomplished by her delivery, be¬ 
cause the pregnancy is in this case attributed 
to the husbaiul, and hence is accounted the 
same as it it had existed at the period of his 
decease.—Observe that the parentage of a 
child born of the wife of an infant cannot be 
established in the infant, whether her preg- 
^EMof the widoxo of an wfa7it—l¥ an nancy had appeared during his life, or not 
infant dll- leaving a wife pregnant, her Edit , until after hia decease, because an infant, 
is accomplished by her delivery, according not being possessed of seed, cannot be con- 
to Haneefa and Mohammed. Aboo Yoosaf ' ceiycd capable of impregnating a woman ; 
savs that it is four months and ten days and marriage is not held to be a substitute for 
(and such also is the opinion of Shafei), be- , seed," excepting where the existence of seed 
cause the pregnancy cannot be attributed to ' on the part ot the man may be supposed, 
tbe infant, and is, therefore, with respect to i ^dit of divorce of a meyisfraous man 

• . . ^ V _ J _ n ‘»v\nTi jniTT-nmo niH WITA WnliRT* ITl 


him, the same as if it had taken place pos¬ 
terior to his decease.—The arguments of 
llaneefa and Mohammed herein are twofold: 
FiKSi, the word of (top, who has said in the 
Koran* “A WOMAK, if stir BK PKKfJiTANX, 
MUST WATT PNTII, IlKIl DFLIVERF,’'—whlch IS 
fi-ent'rally expressed, and therefore applies to 
the woman here treated of: SmeoNpLy, the 


wj , .. wmmn. 

-If a man divorce his wife whilst in her 
courses, that term is not to ho counted in her 
Edit, because the Edit is fixed at three com¬ 
plete menstruations, and if the above were to 
be counted, it would induce a deftciency, as 
part of that had passed previous to divoroo, 
and therefore cannot be included. 

the woman here treatea oi: oEcownut, iii« | of a divorced woynan who 

Edit of a woman whose husband dies is (in i nexwn with a man during the term of km 
case of her pregnancy) fixed at the remain-' Mit of divorce. Af a man have erroneons 
in? term of hor travail whether that be short i carnal connexion with a woman who is m 
or"lone', now the Edit of a widow is not her Edit from deyorce, another Edit becomes 
desiened for the puiposo ot aseertainius tiie i incninbent upon lier, and tJio two are Wended 
state other womb; for if it were so, it would togetlier.-that is to say, her ensuing courts 
not be determined by the lapse of time are nooouuted m both Edits; and it the 
(sapimaing her to bo one who is subject | former Edit should be accomplished before 
to the menstrual discharge), but by three‘the latter, the accomplishment of that stiU 
terms other oourseB; whereas we see that' remains inouinhent upon her. this is the 
tho law flxesit at four months and ten days, | opinion of our doctors.-Ehatei teamtai is 
although she be a woman of that desonjition; that two Edits cauiiot be blended togeteor, 
but it is made incumbent merely as a Mhl- beoause the E.dit is an act of piety (as it 
ment ot one of the rights of marriage: and restrains from taking another husband, and 
the same reasoning applies to the wife of the 1 so forth), and.two acts of piety are not pel - 
infant in question, although her pregnancy, nutted to be umted in one account , as m 
he not attributed to him: contrary to where fasting lor mstanco, wliore no part W the 

uv ^ ^-^ nhstiiH IHW of one clay cna be put to the uc- 

couut of another. 'J uo nrKtirij»* *nt of ouruuo- 
tors i» that th‘ dcaign of the Kilil i* to luc^'r- 
toin tli»' ftJato of the womb, and that w 

answered by a Bingle Edit, the two Edita may 

* Firash literally means a bed, whence it i be counted together; and piety is not the de- 
is metiiphorically used to express^ a right of sign of the Edit, bu t rather a dependant on it; 
cohabitation or "oonoubiuage: it is so used 
in the sense of a wile or a oonoubiue,whouoe 
it is here and elsewhere translated iTartner of i 
Hs bed I 


pregnancy takca place, niihscqucnt to tbn 
tnfiint's (l<ic<wise; for heh» her halt oi foor 
montlif and ten. days hayiiig commenced, 


* That is, cannot be held to amount to a 
virtual estabiishnient of parentage. 
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■ vl'^rinjlp 'it is that the Edit may be' aocon- 
piMed, even without the knowledge of the 
woman, merely by her refraining from going 
abroad, or from marrying another husband, 
or from consammating her marriage with 
him during the term of it 


nature as carnal connexion, stand as a otm- 
tinuauee of it, and any other man who may 
bo desirous to, marry the woman will require 
to know the effect of the Edit; it is there¬ 
fore requisite' that soina|hing known and 
visible be substituted for that which is con- 


Edlf T^f a ukdoit) who admits a man dnr- ^ so as that such visible circumstance 

imj her .Edit of a man have ; may aiford a standard wherehy^'to detormhie. 


carnal connexion •with a woman who is lu 
her hidit from the death of her husband, she 
is to complete that of four months and ten 
days, K-ing the Edit of wddowhood; at the 


A tv Oman's oath conjirfns the accomplish^ 
ment of her Edit.—‘\v a woman under Edit 
should declare that it is. accomplished, and 
her husband deny this, her declaration upon 


same time counting such terms of lier courses | oath ia to be credited, because she is confided 
as may occur within the remainder of that' in in this point, and he has thrown animpu- 
time, 80 as that the two Edits may be counted I tation upon her veracity ; she is therefore to 


together aa far as ia possible. 

The Edit of a widow, or a dworced wife, | 


swf'iir in the manner of a plainiitL 

Vase of a ivoman re-married after divorce, 
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man he accomplished without her knowledge. ' and again ha ving 

—'JuxK Edit of divorce commences xaime- repudiated his wife by an irreversible divorce. 


diatxdy upon divorce, and that of widowhood 
upon the decease of the husband; if, there- 
fore, a woman be not informed of her widow¬ 
hood or divorce autii such time as the term 
of Edit be passed, her Edit is then accom¬ 
plished, because the occasion of Edit being ^ 

incumbent is widowhood or divorce, and it j ..--- - _ . . 

therefore held to commence upon tho I upon the woman than the accomplishment or 
le occasion.' ' Our modern | lier first Edit, because the-second divorce is a 


marries her ug 4 iin during her Edit, and after¬ 
wards divorces her before consummation, a 
complete dower is in this case incumbent 
upon him, and upon the woman an Edit do 
nom, according to Ilaneefa and Aboo Yoosaf. 
—Mohammed says that no more is incum¬ 
bent upon the man than an half dower, nor 


18 

occurrence of the - - - __ , 

doctors have decreed that the Edit of divorce 1 divorce before consummation, and tiierafore 


should not be held to commence until the | does not require either that ho should pay a 


divorce be publicly declared, in order to 
guard against collusion between the parties j 
as it is possible that a husband and wife 
might privately agree to deolare a divorce, 
and pretend that Edit had already past, so 
as that, by this moans, the marriage being 
dissolved,'he might he enabled to acknow¬ 
ledge a debt in her favour, or make her a 
bemiest of more than her proper inheritance. 

Edit from an invalid marriage. —In an 
invalid marriage the Edit commences imme¬ 
diately upon the KaKeo’s decree of separation, 
or upon the determination of the husband, 
expressly signified, to refrain from carnal 
connexion.- -Zitfer says it commences from 
the date of the last carnal connexion of the 


complete dower, or that he should observe a 
new Edit; nor does anything' remain with 
respect to her, hat that she complete the first 
Edit incumbent in consequence of the first 
divorce : for the obligation upon the woman 
to complete her first Edit disappeared upon 
the husband maiTying her again: but this 
last marriage being done away by his divorc¬ 
ing her a second time, her obligation to tho 
completion qf her first Kdi-t recurs. The 
argument of'Han^efa and Ahoo Yoosaf 
that the second divorce, is, in fact, given after 
carnal connexion, since the woman is still 
actually within the seisin of the man in 
consequence of such connexion formerly had 
with her, the effect of w hioh remains, namely. 


parties, because, in an ivalid marriage, it is the Edit; and Where he^ marries her again 
the carnal connexion which gives occasion [ during her Edit, she being still within his 
for it, and not the marriage.—The argu- ; seisin, such possession is the substitute of 
ments of our doeters are twofold j—Eibst, ' that which appertains to him in virtue of the 
every] ' '* ’ . ’ ^ 


instance of carnal connexion occurring . second marriage; as in the case of an usurper. 


III an invalid marriage stands only qs one 
single act, aa tliey all proceed from, and origi¬ 
nate in, one contrai^t (whence it is that one 
dower saflioes for the whole); wheTcfore, 
until the actual separation, or determination 
signified, as above, .Edit cannot bo estab¬ 
lished, for in et^ery previous instance, of 
carnal eonnexion it is pos.sible that the same 
may be repeated; and hence, so long as tho 
separation or determination do not exist, no 
particular instance of tho cai-nal act can be 
poaiti vely termed the last ;— SKC 0 i 5 f.i)Ly, the 
fast inatanoo of carnal connexion cannot be 
ascertained to be the last, but by tlie hus¬ 
band's signified determpiation to refrain for 
the future, since permission on the part of 
the woman, and ability on that of the man, 
in a matter of ao concealed and doubtful a 


who if he in alee ^ purchase of the article 
usurped whilst it is within his seisin, is hold 
to be seised of the purchase on the instant of 
the execution of the contract of sale; it is 
therefore evident that the second divorce ia a 
divorce after carnal connexion.—Ziffec says 
that no Edit whatever is incumbent upon 
the woman, because tho former Edit dropt 
in consequence of the second marriage, and 
therefore cannot recur ; and no Edit is duo 
on account of the secoml divorce, as that is a 
divorce before con nimmatiou : but the argu¬ 
ments of the two Elders, as above recited, are 
a sufficient reply to this. 

Iv a Zimraee, or infidel subject, repudiate 
hivS wife who is also an infidel subject, no 
Ed.it is incumbent upon her: and the same^ 
rule applies to an alien woman who, having 

9 * 
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K(»wr 0<mverted to Ihe faith, comes from^ the 
Ifordtsrn. into tln^ Mussulman territory :* it is 
therefore lawful for such women to marry 
before the expiration of the term of Edit, 
unleas they he pregnant. 'Ihis is the opinion 
of Haneefa. vdth respect to such iiilidel sub¬ 
jects as do not hold or believe in the obliga¬ 
tion of Edit. The two disciples say that Edit 
is incumbent upon women of either descrip¬ 
tionupon in li del subjects, because they 
hare hound themaelves to the observunoe of 
all such things as appertain to the temporal 
law ; and upon aliens who, having embraced 
the faith, come into the Mussulman territory, 
because it is so upon such women on other 
accounts, such as the death of their husbands, 
or their admitting the son of the husband to 
carnal connexion, and is therefore equally 
obligatory on account of separation of coun¬ 
try contrary to the case where a man, being 
converted to the faith, comes from a foreign 



Mourning is incumbent on the (ffrUth of a 
hiishand.—liVTiiLi), or mourning, is inciim- 
bent upon a woman whose husband dies, 
where she is of mature age and n Musslima, 
because the prophet has said, “ It is not law¬ 
ful for a woman who believes in Goi), and a 
future state, to observe Hidad for more than 
three days on account of the death of any one 
except her nir.sBANB; but for him it is inoum- 
hent upon her to observe KiDAnfortho space 
of four months and ten days.'’ . , , 

Although he die during the wife s Mdtt 
from irreversible diworce,— OuR doctors say 
that it is equally incumbent upon a woman 
whose husband^ dies whilst ^ she is under 
repudiation by irreversible divorce.—bhafei 
asserts that it is not incumbent upon her, 
because the sole intention of its institution is 
to signify grief for the decease of a husband 
who has faithfully adhered to the marriage 
contract until death; hut there is no cause of 


converted to the taith, comes irom a roreign contract nntu aeath; due mere is no cause oi 
into a Mussulman territory, and his wife ! for the demise of one who had, during 
remains in the foreign country, for upon her life, thrown his wife into difficulty and per- 

1., riti + 111 !, rkV\lTn*o+.if\Ti l-v.-. n iincnTiion+.Q Af AIIT 


no Edit is incumbent, as the obligation oi it 
cannot reach or affect hor in a foreign land. 
-The argument of Haneefa with respect to 


plexity by divorce. The arguments of our 
doctors, in support of their opinion upon this 
point, are twofold; First, the prophet forbad 


—The argument oi naneeia witn respecb bo point, arc twoioia; riRsr, tne prupiuu. 
infidel subjects is that they not being under women under Edit dying their hands with 
_in vrtaTiAiif+,A Arfl 111 nTiof * no i+. 1H fi flApmAs of nertume I 


any obligation in respect to the ordinances of 
the law% the obligation of the Edit, as a right 


Hinnai* as it is a “species of perfume; 
SecondIiY, mourning is incumbent as a sign 

_ C -fVirv VlltiaUITlO'S A^ Trifltl*!- 


_ -----v^bcONUIiY, mourillilg u 

of the law, cannot be conceived to affect ; of grief for the loss of the blessings of matri- 
them; nor can it he supposed to do so on j mony, which is not only the means of her 
...-1.-^ +i»a viol'll, n'f 'f'lliA hnabn.nd* ffs he I support, but also of the preservation of her 
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account of the right of the husband, as he 
does not hold or believe in the ohligatioii of 
it; and his arguments with, respect to alien 
women are twofold First, Gou has com¬ 
manded Mussulmans, saying, “ TE may 
MARRY ROREIflN WOMEN, WHO BEING CON¬ 
VERTED TO TH K FAITTl, COME INTO THE TKR- 

RITORYOF THE believers;** Secondly, 
wherever the Edit is Incumhent, the right of 
man is connected with it; hut a Hirbeo, or 
alien, is not considered as man, hut as mere 
matter (whence it is that he is made a pro¬ 
perty or slave).—But^ where the woman is 
pregnant the Edit is incumbent, on account 
that the foetus of which she is pregnant is ot 
establifjhed descent.—It is recorded from 
Haneefa that it is lawful to marry such 
women, being pregnant, but that the hus¬ 
band iflust refrain from carnal connexion 
until after delivery, in like manner as in the 
ease of women pregnant and by whoredom.— 
The former, however, is the better opinion. 

Section. 

Of Ilidady or Mourning. 

I)eflnition.—^Y Hidad is understood a 
woman abstaining from the use of perfumes, 
such as scented or other oils; or of ornaments, 
such as dying the edge of the eyelids with 


p^LijjpUi by Uvlb cta.ov Vi 

chastity; and an irreversible divorce is a more 
complete termination of thosehlessings than 
even death itself, .since it is lawful for a 
woman to perform the last offices of ablution, 
and so forth, to the corpse of a deceased hus¬ 
band from whom^ she is not irreversibly 
divorced, whereas it is not law till for her to 
perform those offices to the ooipse_ of one 
from whom she is completely divorced; 
wherefore in this case also a mourning is 
incumhent.—It may here be observed that 
mourning is incumbent for two reasons; 
First, as it is a manifestation of grief (as 
was mentioned above); Secondly, because 
ornamenting or setting off the person by the 
use of the above articles is a means of ex¬ 
citing the desires of men, and to a woman 
under EMit marriage is forbidden, wmerefore 
she must refrain from the use of such things, 
lest she fall into that which is prohibited.— 
It is recorded, in the Nakl Saheeh, that tt\e 
prophet would not permit women under Edit 
to use antimony upon their eyelids, or to 
anoint themselves, as the former is an orna¬ 
ment, and the latter is one way of using per¬ 
fume.— By what is said in the definition of 
vplidfl with in the beginning of this section, viy|., 

U.O B w™.. — --- , yenus witn| “ r^^a{;{i,iniutr from perfumes, and so forth, 
antjmonjs and so fortli except on account of | ^ account of some particular pre- 

some particular pietoxt. oi (as is saiu in tne i» 'n-nrioTiafAArl tho use of 


pilA tiUUici/X VA j,a.o am 

Jama Sagheer) on account of aches or pains 
which those applications may remedy. 

’* This supposes a woman who, having been 
converted to the faith in a foreign land, 
deserts her infidel husband there, and comes 
into the Mussulman territory. 
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text,'’ if! to he understood that the use oi 
IhoBo itt lawful, where there is any sufficient 


• A sort of herb, the juice of which dps 
the palms of the hands and solos of the feet 
of a reddish colour. The herb cyprus, or 
privet. 
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it, as they are then used of neees- 
it is requisite that the intention [of 
the mourner] in the use of them be medicine, 
and not ornament. 

If a woman he accustomed to the use of 



irreTersible, because the word of Gob ;ri 
Koran forbids them from appearing abroad ; 
but a widow is al liberty to go forth during 
the whole day, and for a" short season of the 
night also; yet she laust not pass the night 


unctions, in such a manner that there ini^ht I anywhere but in her own apartments. Ihe 
bean apprehension of her health sufiering reason of this indulgence is that as a widow 
fi’om the disuse, in this case, provided the | has no provision from her husbaiurs pro- 
cause for apprehensian be in her eoxioeption ; perty, it may be necessary that she should go 
apparent and evident, it is lawful to contin ue forth to seek for a ^subsistence, and ft,may 
the use of them, because things of which sometimes happen that she is detained abroad 
occurrence is strongly apprehended by her | a considerable time, perbaps till after night- 
are considered as actually existing and estab-^ fall, wheriee the extension of the liberty to a 
lished; and in the same manner, she may ' part of the night; but it is otherwise with 
wear warm furred or velvet garments, where . a woman under divorce, as she is entitkd 
there is a necessity; but it is in no wife law- [during .Edit] to a subsistence from the huB- 
ful for her to use Hinria. because of the pre- . band. Y et if a woman w(‘re to enter into 
cept of the prophet before recited; nor to ‘ an engagement of Khoola with her husband, 
wear cloth dyed with saftron, because that | making the consideration for Khoola to own- 
gives a perfume. ' sist of her subsistence diuing her Edit, some 

Mourning not incumbent upon 1 say that she is at liberty to go during the 

women or infants {hut it ts incumbent upon I day, while others mainta.in that she has ho 
Mourning is not iiicurabent upon liberty of going forth whatever, as the loss 
anintidel woman, as she is not bound to the ! of alimony during Edit is a consequence of 
observances required by the law; neither is ! her own voluntary act, wherefore tlie^ prolii- 
it incumbent upon infants or girls under age, | bition, which is right of the law, still con- 
for the same reason: but it is incumbent j tinues in force, 

upon female slaves, they being bound to the , It is incumbent upon a woman, undnr Edit 
observances of the law in all such points as that she observe and accompli,sh the same in 
do not affect the right of their owner, which the place where she was resident at the period 
is the oaso with mourning; it is to be ob- ; of divorce taking place, or of the husband’s 
served, however, that the mourning, with | decease, whether that be her OAlm accustomed 
respect to female slaves, does not include a | dwelling, or a house where she may be upon 
prohibition from going abroad, since this , a visit (that of her parents, for instance), 
would be an infringement upon the pro- because this is so ordered in the Koran;: and 
prietor’d right, which precedes the right of jit also appeal's in the traditionary precepts 
Goi), as themdividualisnecessitous, whereas I of the prophet that he said to a woman 
Gob is not so. j whose husband was slain, “ stay in your own 



from the decease of her proprietor ; nor upon apartment allotted to a widow, in the house 
a woman under Edit who has been contracted of her deceased husband, be not sufficiently 
in an invalid marriage, because, with re- spacious for her accommodation, and it 
spect to such women, the blessings of mar- slimdd. happen that the heirs of the defunct 
riago cannot be said to perish so as to afford | exclude her from the other parts of the 
a reason for the manifestation of grief; more- [ house, it is then lawful for her to remove 
over, ornaments and the use of perfumes, | elsewhere, because she has hero an e.xouse, 
and so forth, are in their original nature . and any good pretext sutlioes in all matters 
allowable ; and where no special reason I appertaining to the spiritual law, of which 
appears for the prohibition of them, they j description is Edit; the case is therefore the 
necessarily continue to be so. I same here as where the woman has reason to 

Proposing for a woman durimj her Pilit fear thieves in hm’ own house, or whore 


is disapproved. —Ix is not decent m any per¬ 
son publicly or expressly to solicit or seek 
connexion with a woman under Edit; but 
it matters not if this bo done in an indirect 
and ambiguous manner ; yet they should not 
passiany secret promise of marriage to each 
other, this being forbidden in the Koran.'— 
The ambiguous mode of proposal above men¬ 
tioned is described by Ebn Abbas to be, that 
the man in the woman’s presenoe may de¬ 
clare his wish to marry, in general terms 
without any parti cular ap plication. 

Rules for ihe behaviour of women during 


there is an apprehension of its falling, or 
where she holds it by hire, and is imable to 
pay the rent; all which circumstances are a 
snmoieut cause of removal, as well as in the 
present case. 

A wife under irreversible divorce must be 
accommodated -with a separate apartment .— 
W HBKE a husband and wife are separated by 
irreversible o.r triplicate divorce, it is re(pil- 
site that there ho a curtain or partiiion 
between them ; and thcre^ is no objection to 
their continuing to reside in tlie same house, 
provided tins be attended to, as the husband 


JUU.—It Is not lawful fora woman under i has himself declared her to be prohibited to 
divorce to go abroad, either in the night or i him; but it he be a dissolute person, one 
day, whether tlie divorce be reversible or j who has no command of his passions, and of 
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be apprehended that he will it is nnlawM for a woman to go tofe^JLi 
' ^ eojiltni^with her that which is unlawtul, it greater distance, unaccoinpanied hy a rela- 
"u in Ihi# expedient that she remove to tion, it is so lor one under hdit, a fortiori, 
another house (since there is eYiclent.ly a 


anoiuer nuuse ±o - 

sufficient excuse), and that she continue there 
until the aecomplislnnent of her Editit is 
better, however, that the dissolute hushana 
leave her in his house, and remove to 
another himself.-—It is laudable in the par¬ 
ties, wImIIut the huitbancl be tUMSiniit' or 
olKerniso, to toiirnro a fcmnli’ iVioml to rew | 
hid** in the house with them, who may be' 
able to prevent any improper connexion.^ 
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CHAFIER XTII. 

OK THE ESTABLISEil-ENT OF PABENTAOE. 

A vhiUi hvr$i %\fter hix vumth^ fr*^ni tha 
date of a marriafe upon which is iiUS2>ended 
a conditional divorce, is the lawful o-fspring 
' of.ucl. aman make a declara-’ 

nflmit of their residing in it under these pre- tion, saying, it I marry such A woman she 
oil it is then necessary that the Vifo , is divorced/' and he aiterwards ^^arry her 
remove ^elsewhere; but it is better that the and she produce a child atter six months 
huiibaiid rtmovo, and U avo her to i-eMdc in from iho das of ih^: nuirriage, tho puivnliUfo 
the houMO All thi» protHwdA upon a suppo- of the child is established an him, and the 

ti*. j. i..™, s. issriui'r S it 

‘band upon a iournev, or oa a pil|rimage to a child at the expiration ot six complete 
Mecca, and he irive her three divorces upon I months from the date ot the marriage, a 
the way or die, leaving her in an uninhabited I time considerably posterior to the divorce, 
place, she must return to her own city, pro- since that takes place immediately alter the 
vided \k& distance be within three days’ marriage, wherelore the conception must be 
iournev,'because this is not to be considered considered as having taken 
as ffoing abroad, but rather as a oonsoquenoe divorce, that is, within the manlage, , 

of Lr having before gone abroad; but if the OiiJEcxiois.- It is not to be imagined that 
distance exoCed three days' journey, she is conception should take place at Uie time of 
then at litoty either to return home, or to iri.arriage, as it is a consequence ot the carnal 
nroceed upon^the pilgrimage, -whether her act, winch happens posterior to it, how, 

^fkix xxTifii Inoir’ nt* —'T he compiler 


auaxtiian be with her or not.—The compiler 
of this work observes that this is only wkere 
she is left within three days’ journey Irom 
Mecca, where her stay would be more dan- 
fi-erous than'her proceeding ; but her return 
to her own city is • preferable, in order 
that she may there accomplish her Edit in 
the house of her husband.—But n, m the 
case under consideration, the divorcn or 
death occur in a city, or other inhabited 


therefore, can it be established that the con¬ 
ception took place before divorce, since the 
latter occins upon the instant of the Tuarriage ? 

Rkfly. —Conception may be imagined upon 
the instant of the marriage, as it is possible 
that the man may marry the woman whilst in 
the commission ol the carnal act, and conse¬ 
quently, that marriage and concex^tion may 
have taken place at the same instant: and 
as.genealogy is a matter the establishment of 


dpath occur in a city, or oincr innaoiieu us 

the woman must not go forth from which is ot great moment, this supposition 
Uo nnpnn^plished. has therefore been adopted: and the dower 


piaro, rnc wuiuuii juubu j . x\jv 
that place until her Edit bo accomplished, 
after which she may leave it, providiyi she be 
accompanied by any male relation within the 
prohibited degrees.—What is here advancod 
1° tbA doelrine -If Ifeneefa.—ihe two dis¬ 
ciples say that, if the woman be aocornpaniod 
by a relation within the prohibited degyees, 
she may leave the place before her Edit be 
past; for they argue that she ought to be 
allowed to return home, in order that she 
may relieve herself from the disagreeable 
circumstances attending her residence in a 
strange place, and also from the derangement 
and trouble of a journey, because these are 
sufficient pretexts, and the impropriety or 
her travelling is removed by the circum¬ 
stance of her relation tocoinpanying her.— 
To this Flaneefa replies that Edit affords a 
•trong^T reason ngninat reiiiovnl than even 
the want of a relation** promotion, as a 
woman may lawfully go to any distance 
within a day’s journey, without being acoom- 
nanied by a relation, whereas this is not 
lawful for a womaa under Edit: and where 


has therefore been adopted: and the dower 
IS incumbent, because the descent of the 
child b(nng established in him, he is yir- 
tually held to have cohabited with his wife; 
and it is due on account of consummation. 

The parentage of a child born two years 
after reversible divorce is established in the 
divorcer. —If a man repudiate hifo wife l-s” 
a divorce reversible, and she bring forth a 
child at the end of two years, or more, fiom 
the time of tlie divorce, the parentage of the 
child is established m him, and the divorce 
is reversed, provided she had not bolore 
declared the accomplishment of her Edit, 
beciuise it is possible that her pregnancy 
may have taken place during Edit, as the 
Tohar (or term of purity) of some women 


This means any time between six months 
and two years from the date of the marriage, 
as the former of these is held to be the 
shortest, and the latter the longest possible 
term of picgnancy. 
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'^SiiafcK loTvcrer than that of others, which I heoarwe she was under Edit, and it is posAb 
''niKSitistBTiiie’may have protracted its con- 1 that tho pregnancy may have existed at the 
"cT: but if^sho he delivered of a child , time of the H?v<iree an<f she not have 


witliin less tliaii two yours Jtoiti tl\e tin\e 
of divorce, she becomes completely separated 
from her husband, oix account of the com¬ 
pletion of her Kdit by delivery ; and in this 
ease clso the narontage of the child is 
established in the husband, booanse it is as 
possible that the conception may have taken 
place previous to divorce (that is, within the 
TnarriaG'd. as it is that it may have taken 
place after divorce (that is, within the Itdit) *. 
but yet reversal is not established, because, 
as it i« possible^ that conception took place 
after divorce, so it is also possible that it took 
place before divorce; wdieretbre reversal can- 

^ . -m .1 *1 » -■ T __ _ 1. 0 /V-a ft Vv 


the accomplishment of her Lclit, wnereiore 
this infant wile is the same as a fuil-groxvn 
woman,—The argument of Hanee^a and 
Mohammed is that the Edit of the wife is 
in thia case appointed to be couiited by 
months, wherefore it is accomplished at the 
expiration of three months, by the rule of 
the law, independent of any declaiation on 
her part- if, therefore, she be delivered of 
a child within less than six months from the 
end of that term wliioh completes her Edit, 
the parentage of tho child is established; 
but, if she bring not forth, until after that 
time, the parentage is not established, ns it 


nlaco before divorce; wheretore reversal can- 1 

not he establishecl, on account of the doubt ; appears to have been begotten at the time 
wldfd. exists on this point; hut where the , when she was imt a partnei of 
woMiiri not deliveretf until after two years, bed, for the case treats of a girl irrt\asihly 

reversal is established, as the conception is , divorced under puberty, and consequently 
^ «iust hv nttributed | not suhiect to the menstrual discharge, and 

tl^ t,h« hnahaiid. Mirce no chape of adultwy 
has hi cn niiviincid againsl the wdr, NNiier * 
fore it is evident that he has had connexion 
with her durino- Edit, a oircumstanco by 
whip.h reversal is established. 


WUOoU LtiU lD io UllClVAVip vv'.i-iur.Lv X.I. 

lapse of time, namely, three months, where¬ 
fore it is not possible that pregnancy should 
have existed at the time of divorce; and the 
right of cohabitation appears to have un- 


Hip.Ti reversal is estabiisiica. ' ihhf 

And so also of a child horn iinthin too 1 doubtedly eipu'od befoie pugnanoy, so that 
■uears after triplicate or irreversible divorce, the descent cannot bo establishecl. And it tho 
i Z . Tcn.diate bis wife either by three ] wife under these cn-cumstanoes be repudwted 
j*** i ‘ or, 4vr'fivpr«iih1p (Jivorce and by a reversible divorce, tlie rule is the bamo 

8he*^!m^dGlivered of a child within less than | (with Haneefa and Mohammed) as before le- 

two years from the period of the divorce, the cited. Aboo \ oosaf says that the parentage 
two years irom wm ptx I ^ established m the husband it 

f!le thuTfho Mesnin. v may hive exist^ at I it bo born within twenty^seveu months from 

vered within the longest term of pregnancy 
admitted by tlie law, namely two years. Bufc 
if the infant wife declare her pregnancy to 
have taken place during Edit, the rule is 
same as with respect to grown 
lo »ay, the parentage,of tUo 
:.,l 10 DO D.>.----1.11|V....U .r ...--.Ijod m the husband, as her 

by aupposmi? turn m na»« annen within two yei^s from the time of his 

\^. sajs tlmt if she be not de- 

“ “ "hSifc <i~ 'it . m„ I o( th, 

ro,u 4 «t., to “"< 


--- ^ j , ---- r- vj 

IS .‘stabltalu-d in thU m-Hinf r for the nako Ol 
caution.-r.nl if thv dcUv. iy were not tfHaku 
pluo until uttrr the v.\pirntion of two years 
trom Uh‘ p-ri' «1 of ih^ parentage 

of the child is not established, as pregnancy - - 

in thill (ividuiitly appears to havn taken i then the _ 
place posterior to divorce, and eonseCLiiontly women ; thul « 
tlm chiU cannot b« ouppp,...! to bo u child « 

» - ai _1.Viitn luiniul nUiH'FtX 1* pro'i< 


expiration va v*..- ^ . 

uf .Iivcna. tlic purrntage of the chilil i>* 
not csUhli^hcd in him; but. U the deliyrj 
Ik. witbiii l.?!i than inn monlh#. it m 
c;^tubli<>hrd.--Thi« w lutording to Uanvcla 
and Mohammed.—Aboo Yoonaf says that 
tho parentage iw estabiished ui the man 


the bailie aa if Nhewere tudeolaro the aocoin- 
pliahiin nt of her Kdit, in the cu»o of th»j 
mfuiit before uunlioued.- Our <l»)otorK on 
Ui.i -Ihcf b ind. i.iy tlinf. th-' Edit of t.lm 
to ouiiui in. ctiic.tlon not abnolulcl, tixed 
at four months and UD day,, hut has alvi 
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Kck?r<>d as a cause of pregnancy: contrary to 
I’nne of a girl under puberty, because the 
-itJiCural state of such an one is an incapacity 
to hear cMldren, as an infant is not a subject 
of impregnation until she attain mattirity, 
and concerning the maturity of the infant 
there is a doubt. 

And so o,lso of a child horn loithin six 
months after the wife deelaring her .Edit to 
have expired, —Ii’ a woman under Edit de- 
dare the same to be accomplished, and be 


Sl 


The parentage of a child horn of ai _ , 

when uneontrovertedf is esiahlistml m her 
deceased hnshand, independent of evidence.-^ 
lir a woman under Edit from the death of her 
husband bring forth a child, and declare it 
tu be his, and the heirs confirm her assertion, 
though no person bear evidence to the birth, 
the child is held to be descended of the hus¬ 
band, according to all our doctors.* This, 
with respect to inheritance, is evident, as 
inheritance is a sole right of the heirs, and 


afterwards delivered of a child within less ' consequently their testimony or acknowledg- 
f.Tirt.n «i-)r TYinntbM frmn tliA Hmp nf f1pf>lnrn_ riieut IS to be Credited in every matter which 


than six months from the time of her declara¬ 
tion, the parentajrcof the child is established, 
as it is evident that her declaration was un¬ 
founded, and is consequently null: but if 
she be delivered after six months from the 
time of her declaration, the parentage is not 
established^ because nothing, appears in this 
case to annul her declaration, as it is possible 
that her pregnancy may have occurred after 
that. 

Whatever he the occasion of the Edit .— 
This reasoning applies to every woman 
under Edit, whatever the occasion may be, 
whether divorce reversiblo or irreversible, or 
the decease of her hushand; or of whatever 
description or nature, whether it be,counted 
by months, or by tho returns of the courses. 

The hrth must he proved hy evidence . — 
Wu'KN a woman under Edit is delivered of 
a child, the parentage is not established, 
(according to Ilanecfa), unless the birth be 
proved by the evidence of two male witnesses, 
or of one male and two female.-—This is a rule 
wliere there is no ajjpareut pregnancy, or 
where the same is not acknowledged by tho 
husband: but if the jiregnancy be apparent, 
or the husband have acknowledged it, the 
parentage is established independent of the | 
testimony of witnesses. The two disciples 


affects it.—A question, however, may arise in 
this case whether the parentage of the child 
be by such testimony established with respect 
to others than those heirs: aud upon this the 
learned in the law observe, that if those heirs 
be persons of a desmpfcioii capable of being 
admitted aa witnesses, the parentage is estab¬ 
lished with respect to all others as well as 
themaelyos, heoause their testimony amounts 
to proof, for which reason some doctoi's re¬ 
quire that their confirmation of the woman’s 
assertion be delivered in the form of evidence: 
but tho necessity of this is denied by others, 
because tlie establishment of parentage, with 
respect to the rejst of mankind, is a necessary 
consequence of its establishment with respect 
to the immediate heirs of tho deceased by 
their confirmation ; and where a matter is 
once fully established upon any particular 
ground, no necessity exists for any further 
conditions with respect to its establishment. 

A child horn ivithin less than six months 
after marrwge is not the of'spring of that 
marriage , hut if after six m-onths it is so, 
independent of the hushamVs acknowledge 
7 }icnt: or upon the evidence of one witness to 
the hirth where he denies it: and Luan is 
incurnhenti if he persist in his denial: a^id 

Trsn 'Ji^i # Va 4^^ ___ ..x 


maintain that, in all cases, the VfirentBge'the wife's testimony is to he credited in respect 

..X totJie date of then litrrtagip-^fh'd man mmy 


IS established upon the testimony of one 
woman,—because the husband’s right of oo- 
habitatioii still continues dming Edit, and 
it ia this right which occasions the fixing of 
the parentage qf a child upon the husband, 
wherefore nothing more is required than that 
some person prove the birth, and the idctdity, 
by testifying “This is the child of which 
such a woman was delivered,*’—and thus 
much may be sufficiently proved by the testi¬ 
mony of a single woman, in the same manner 


a woman, and she bring forth a child within 
leas,than six months aiter tho marriage, the 
parentage of the child is not established in 
the husbaud, as pregnancy in that case ap¬ 
pears to have existed previous to the mar¬ 
riage, and constquently cannot be derived 
from him ; hut if she be delivered after six 
months, it is established, w^hether he acknovv- 
ludge it or not, because then the marriage 
. - . ^ . appears to have existed at the time of im- 

aa it 18 duriiig marriage, in a ease where pregnation, and the tenn of pregnancy is 
the hushand disputes the child’s identity.— | complete. If, moreover, the husband deny 


Haiieefa, on the other hand, argues that the 
Edit is accomplished hy the woman’s decla¬ 
ration of delivery ; but the mere completion 
of Edit ia not proof, and the descent still 
remains to be first established, for which 
reason it is that complete proof (that is, the 
testimony of two men, or of one man and two 
women) is made a condition; hut it w'ould 
be otherwise if the pregnancy were apparent, 
or acknowledged by the husband, as in this 
case the parentage is eatahlished prior to the 
birth; and the child's identity is there ascer¬ 
tained hy the identity of one woman,—the 
midwife, lor instance. 


the birth, it may be proved hy tho^evidcnce 
of one woman, after which the parentage ia 
established in virtuelof the marriage 5 and 
such being the case, if he persist in denying 
the child, imprecation becomes incumbent, 
because his denial then amounts to an im¬ 
putation on his wife's chastity, since it im¬ 
plies a charge of adultery against her. And 
if, u{)on the birth of a child, a dispute were 
to arise between the husband and wife, he 


* This means, at whatever time the child 
bo born, after the husband’s decease. 
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^rfeiQ^that he had married her only four I mother’s womb beyoi\d two yearsand fh; 
outhv before, and she maintainins: that ' shortest term is six months, because thl 



had been married six months, the de 
claration of the wife is to be credited, and 
the child belongs to the husband, because 
apparent circumstances testify for the wife, 
as it appears that her pregnancy has been a 
consequence of marriage and not of whore¬ 
dom.—A question has arisen among our 
doctors whether the woman's assertion is to 
be credited without being conhrmed by oath ? 
The two disciples hold that it requires her 


sacred text says, “the vveiolpj tehm of 
PREONANCY ANP WEANING TS THIRTY 
months;" and Ibu Abbas has said that 
the term of suckling is two years, wherefore 
six months remain for the pregnancy,— 
Shafei has said that the longest term of 
pregnancy extends to four years; but the 
text here quoted, and the opinion of Ibu 
Abbas as above, testify against him.—It is 
probable that Shafei may have delivered 


oath; but Haneefa maintains the contrary | this opinion upon hearsay, as this is a 
opinion. | matter which does not admit of reasoning. 

Divorce suspended upon the hirtli of a child \ Case of a man divorcing a wife who is a 
cannot take place on the evidence of one \ slave^ and then purchasing her.—l^ a man 
tvoman to the hirth .— Ip a man suspend ; marry a female slave, and afterwards divor go 
divorce upon the ciroumstance of his wife’s ' her, and then purchase her, and she bo 


bearing a child, by saying to her, “upon 
being delivered of this child you are di¬ 
vorced,"—and a woman aftervvards^ give 
testimony to her being delivered, yet divorce 
does not take place, according to Ilaneefa. 
The two disciples maintain that divorce takes 
place, because the evidence of a single woman 


delivered of a child within less than six 
months from the day of purchase, the 
parentage is established in him ; but if she 
be delivered after six mouths, the parentage 
is not established; because, in the first 
instance, the child is considered as born of a 
woman under Edit, conception appearing to 


suffices in all such matters as are improper 1 have taken place before purchase ; but, in 
. o-nrl ftiii I tliA Hpnnnd itiRtnncR. it is resrarded as siave- 


to be beheld by men; and the evidence of 
one woman to a birth being admitted, it is 
also to bo admitted with respect to whatever 
proceeds from the birth, which in the pre¬ 
sent instance is divorce.—-The argument of 
Haneefa is that tlie woman, in this case, 
stands as a plaintiff for penalty against her 
husband, and he appears as the defendant, 
wherefore her claim cannot be establislied 
but by complete proof.—The foundation of 
this is that the evidence of a woman is 
admitted with respect to child-birth from 
necessity only, and has therefore no effect 
with respect to divorce, since that is a matter 
altogeth(?r distinct from child-birth, and im- 
connected with it, although such connexion 
appear to exist from the peculiar circum¬ 
stances of tlie present case.--Rut if the 
husband acknowledge the pregnancy, divorce 
takes place upon the woman independent of 
the evidence of others, according to Haneefa. 
—The two disciples hold that in this case also 
the testimony of the midwife is necessary, 
because proof is indispensable to the establish¬ 
ment of a Dawee Hins, or claim of penalty, 
and the evidence of the midwife amounts to 
proof, according to what was before said. 
The arguments of Haneefa are twofold 
First, the acknowledgment of^ pregnancy 
amounts to an acknowledgment of that which 
pregnancy induces, and extends thereto, and 
that thing is child-birth; Seconply, the 
husband, in acknowledging the pregnancy, 
declares his wife a trustee, as ' 


the second instance, it is regarded as slave- 
born, as the length of the term of pregnancy 
lierc admits of conception being referred to 
n time subsequent to purchase; aud the 
child thus appearing to be born inot of a 
wife, hut) of a slave, his acknowledgment :ia 
requisite to the establishment of its parent¬ 
age.—What 18 now advanced proceeds upon 
the supposition of the slave being repudiated 
by a singlefdivorce, reversible or irreyersible, 
or by Ktiooln: but if she be repudiated by 
two divorces, the parentage of the child is 
established, if it be born within two years 
from the date of the divorce, because in tins 
case she is rendered unlawful to her husband 
by the rigorous prohibition, whence the 
pregnancy can he referred only to a time 
previous to divoice, since, under such a 
circumstance, she is not rendered lawful to 
the man by his subsequent purchase of her. 

Miscellaneous cases. —If a man say to his 
female slave, “ if there be a child in your 
womb it is mine,^' upon a woman afterwards 
hearing testimony to the biith, the slave 
becomes Am-Walid to that man, because 
here all that is requisite is to prow the 
child’s identity, by showing that “ such a 
woman has been delivered of such a child/* 
—and this is sufficiently ascertained by the 
testimony of the midwife, aceoriling to all 
our doctors. ,, 

If a man say of ahoy, “this is my son, 
i« afterwards die, md the mother come 

the child is a i declaring hersell to be the wife ot the 


fn«ly deeeaBed: she ^ 

her word is to L credited in the sarrender ! and thejjoy as . 

of the deposit, as much as that of any other ^ ^ 

The term of pregnancy is from six months \ >1^10 .ooBstriiotion of ^ ^ for 
to hjm The longest term, of preg- , requires that the woioan »nouia noi inneiit,, 

nanovis'^wo years, because of the declaration! since descent is ^ 

of Ayalm, “ Qio child docs not remain in the ' virtue of a valid marriage, but also oi an 
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marriaa:t5, 
or of 



forence to ^be paternal, because ib oi*%) 
in, and is derived from, tbe fiiotber; but if 
she be not living, %>, paternal 'j^rajidmother 
has then a right prror to .any other relauon, 

hTWiei mOlherB (H htlioe 


she being * inOlherB CH hi.iioe 

^ ~ ^ sixth of the 

the 


or of erroneous ^ carnal 
, pofisessiou by right of 

property, and thorefore th« man’s dechira- 
tiom that *‘thia is hid son” does not amount 

to an acknowledgment of. his having mar- 1 . . , 

ried the mother : mit the reason for a more : it is that she is eritiUecl , 

favonraWo construotiou of the law here is, i effects of a child of her son, whioii is 
that tlie cn.ae siipposea the woman to be one mother s share *) ;* and she must, moreOYer, bo 
whose freedom and maternal right in the I considered as having a more tender interest 
child are matters of public notoriety, and;m her own offspring than any collateral 
the validity of a marriage is ascertained . roiation. If there be no grananiotner living, 

bv cirotimstancos. But if the woman be in this case a sister la proterable to 

n'ot known to be free, and the heirs o,f the a maternal or paternal nunt, as she is the 
husband maintain that she is only an Am- daughter of the father and mother, or of ond 

W ilid, she is not entitled to any inherit - 1 of them, whence it is that she woiiid take 

because the mere appearance of freedom ' place of the aunts m inhemtance—(according 
osinff this case to occur in a Mussulman to one tradiuon, the materual aunt is pre- 

■ ■ ' ^ ’ ' tenihle to a half-sister by the father a side, the 

prophet having said, ‘' the maternal aiLiit is 
aa a motherA full sister, also, has pre- 


ance 

territory), although lt_ defend the party 
from slavery, is not Bufticient to establish a 
claim of inheritance. 


OHAPTRTt XIV. 

OF HIZAKXT, Oil 'XHT) CAUE OF INFANT 
CEXLDEnN. 

In case of sejiaration, the care of the infant 
children beiom/s to the If a separation 

take place between a husband and wife, who 
are posbossod of an infant child, the right 
of nursing and keeping it rests with the 
mother, beca use it is recorded that a woman 
once applied to the prophet, saying, O, 
orophefc of God I this is my son, the Irmt 
of TYiy wmmb, cherished in my bosom and 
suckled at my breast, and his father is de¬ 
sirous of taking him away from me into his 
own cure; ’'—to which the prophet replied, 
** thou hast a right in the child prior to that 
of thy husband, so long as thou dost not 
marry with a stranger •’ —moreoyer, a mother 
is naturally not only more tender, but also 
better qualified to cherish a child durin^g in¬ 
fancy, 80 that conirnitting the care to her is 
of advautaye to the child: and Siddeek 
iilludod to this, when ho addressed Omar on 
a similar ocoanion, saying, ‘ the spittle of the 
mother is better for tby child than hone^ 0 
Omar!”^ which was said at a time when 
seuaration had taken place between Oniar 
and his wife, the mother of Assim, the latter 
being then an infant at the breast, and Omar 
desirous of taking him from the mother; and^ 
these words were spoken in the presence of 
many of the companions, none of whom 
contradicted him:--but the Nifka or sub¬ 
sistence of the child is incumhont upon the 
father, as shall be hereafter explained. It 
is to be observed, however, tha.t if the 
mother refuse to keep the child, there u 
no constraint upon her, as a variety of 
causes may operate to render her incapable 
of the charge. 

Order of precedence in imamt, ajter the 
mothe}\-^iY the mother of an infant die, 
the right of Flizanit (or infant, education) 
rests with the maternal grandmother, in pre¬ 


ference to an half-sister, maternal or paternal; 
and a maternal sister to a paternal sister ; 
because the right of Ilizamt is derived to 
them through the mother. The maternal aunt 
has preference to the paternal, because pre¬ 
cedence is given, in this point, to the mater¬ 
nal relation. The same distinction also pre¬ 
vails among the aunts as among the sisters; 
—that is, she who is doublv related has a 
prefciencc to her who is singly related ; thus 
the maternal aunt, who is lull sister to the 
mother, precedes an half-sister, maternal or 
paternal; and, in the same manner, a mater¬ 
nal sister prccedoB a paternal stater; and so 
also of the paternal aunts. Ih how«ver, any 
of these women, having the right of Hizanifc, 
should marry a stranger, her right is thertd>y 
annulled, on account of the tradition be tore 
quoted, and also because, where the husband 
is a stranger, it is to be apprehended that ho 
may treat the child unkindly ; where the 
woman, therefore, who has charge ot an 
inlant marries, it is neither advantageous 
nor advisable that the infant remain with 
her, unless the person she marries bo a 
.relation,—as where the mother, for mstance, 
having charge, marries the child’s i)aternal 
uncle, or the maternal grandmother marries 
the paternal grandfather,—because these 
men, being as parents, it is to be expected 
that they will behave with tenderness:— 
and kSo also of any other relation within the 
prohibited degrees, for the same reason. 

Anx woman whose right of ILizanit is an» 
nulled by her marrying a stranger recovers 
the right by the dissolution of the marriage, 
the objection td her exercise ot it being 
thereby removed. 

In defect of the maternal, it rests with the 
nearest paternal relation, — Ix' there be no 
woman to whom the right of Hizanit apper¬ 
tains, and the men of the family dispute it, 
in this case the nearest paternal relalion has 
the preference, he being the one to whom 
the authority ot guardian belongs (the de- 


• This must mean, Lu case ot the mother’s 
death. 
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l^aternal rolationsbip are treated of 
^ ' I'n 4>i{ur tn’oper place): but it is to bo ob¬ 
served that the child must not be entrusted 
to any relation beyond the prohiloited degrees, 
such as the Mawlaor emancipator ot a slave, 
or the son of the paternal uncle, as in this 
there may be appreliansion of treachery, 
Ltmgih of the term of right 

of Hiziiiiit, with respect to a male child, ap¬ 
pertains to the mother, grandmother, or so 
forth, until he become independent of it hirn- 
solf, tha.t is to say, become capable of shift- 
ine:, eating, drinking, and performing the 
other na.tural functions without assistance ; 
after which the charge devolves upon the 


or Ain-Walid, in marriage to any person, 
slie boar a child to her husband, and the 
master afterwards emancipate her, ahe then, 
bo com 05 (with respect to the child) as a freo 
woman; that is, upon becoming, freo sh(i 
obtains her right of Hizanit which had. not 
existed while she was slave, because her 
service, as a slave, would necessarily inter¬ 
fere with the proper discharge of the duties 
of Hizanit. 

And also an infidel another the wif^ of a 
Mussuhnun. —k Zimm.eea, or female infidel 
subject, married to a Mussulman, i» entitled 
to the Hizaiut of her child, although he be 
a Mussulman like the father; but this only 


(i^ 


next paternal relation entitled to , so long as tlie child is incapable of tormmg 
’ an5[ judgment with respect to religion, and 

whilst tliero is no apprehension oi his im¬ 
bibing an attacdmicnt to uifidelity ; but when, 
this is the (juse, he must be taken from the 
mother, because, although it be for the child’s 
advantage to be iinder her care until that 
period, his remaining longer with her might 
prove injurious. 

Children, after the term of Ilkmiit, ?«- 
main soleh/ under the eare of the fatherA. 
BOY or girl, having passed the period of 
Hizanit, have no option to be with one 
parent in preference to the other, but musC 
necessarily thenceforth remain in charge of 
the father. Sbafei maintains that they have 
an option to remain with either parent, be¬ 
cause of a tradition of the prophet to this 
effect. The argument of our doctors is, that 
young persons, from want oi judgment, will 
naturally wish to stay with the parent who 
treats them with most indulgence, and lays 
them under least restraint, wherefore giving 
tliem a choice in this matter would not bo 
tenderness, but rather the reverse, as being 

...w *__- contrary to their iriio interest; and it ap- 

Sammed\ha^^ care of a female child i pears in the]N*akl Saheehthat the companions 
devolves upon the father as soon us she : withheld this option from oJuldren. Vv ith 
begins to feel the carnal appetite,* as she | respect to the tpdition cited by bhatei, it 
.._ ^ _nr. n,rr.-n Vio,* . TYipV bp. ohs^rved that, in the instance there 


father, or —.... - 

the office of guardian, because, when thus 
fur advanced, it then becomes necessary to 
attend to his education in all branches of 
useful and ornamental science, and to ini¬ 
tiate him into a knowledge of men and man¬ 
ners, to effect which the father or paternal i 
relations are best qualified—(Kasat says that' 
the Hizanit, with respect to a boy, ceases at 
the end of seven years, as in general a child 
at that age is capable of pe^rforming ail the 
necessary offices tor him. <‘lf, without assist¬ 
ance).—But the right of Hizanit with respect 
to a girl appertains to the inotlicr, grand¬ 
mother, and so forth, until the first appear¬ 
ance of the menstrual di.scharge (that is to 
say, until she attain the age of puberty), 
because a girl has occasion to learn, such 
manners and accomplishments as are proper to 
women, to the teaching of which the female 
relations are most competent; but after that 
period the charge; of her properly belongs to 
the .father, because a girl, after maturity, 
reciiiiies some person to superintend her 
conduct, and to this the father is most 
completely qualified. It is recorded from 


then requires a superintendenco over her 
conduct; and it is universally admitted that j 
the right of Hizanit of girls is restricted to i 
that period, with respect to all the female | 
relations ex Copt the mother and grandmother. 
It is written in the Jama Sagheer, that the 
right of Hizanit, with any except the mother 
or grandmother, discontinues upon the girl 
becoming capable of performing the natural 
offices without assistance, because no other 
is entitled to require any service of. her 
(whence it is that they cannot hire her as a 
servant to others^ and such being the ease 
the end (namely, the girrs education) cannot 


may be observed that, in the instance there 
al.luded to, where the prophet gave a boy his 
choice, he first prayed to God to direct him 
therein, and the boy then chose, under the 
influence of the prophet’s prayer. 

Section. 

A mother cannot remove wtfh her child to 
a strange place,-"h a divoiccd woman be 
desirous of removing with her child out of 
a city, she is not at liberty to do it; but vt:t 
if she remove with her child out ol a city, 
and go to her native place, where the con¬ 
tract of her marriage was executed, in this 


otherwise with the | case her removal is law till, been use the lather 



A slate has the right upori obtaining 
freedom, —If a man contract his female slave 


* This is supposed by the Mussulmans to 
commence some time before the appearance 
of the inenstrual discharge, at between 
eleven and twelve years of age. 


prdphet has said, ** Whoever marries a 
woman of any city is thereby rendered^ a 
Dp;niz,R2 ? of that city;’’ and lienqe it is, 
that if an alien woman were to come into the 
Mussulman territory, and there to marry an 
infidel subject, she also becomes an infidel 
subject; it is to be observed, however, that 
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Section I. 

Of (he of the Wife, 

The subsistence of a wife is incumbent upon 
her hushancL'—ys^iiv^iSf a womati surrencltTs 
heryelf into the custody of her husband, it is 
incumbent upon him thenceforth to suppiy 
her with food, clothing, and lodging, whether 
she be a Mussulman or an intidel, because 


nrjxiTe does not apply to an alien man, 
to ^uy. if an alien ni>in w* ro to come 
into tb<‘ Mus>«uiioAjri P^rrititry, and thorn to 

.marry a female subject, he is not thereby 
rendered a. subject; for if he choose, he may 
divorce this wife and return to his own 
country. 

I f a divorced woman te desirous of remov¬ 
ing with her child to a place which is not ^ , 

the place of her nativity, but in which her such is the precept both in the Koran and 


marriage contract was executed, she is not 
at liberty to do it. This is demonstrated by 
Kadooroe in his compendium, and also ac¬ 
cords with what is related in the Mabsoot. 
The Jama Sagheer says tbat she may take 
her child thither, because where a marriage 
contract is executed in any place, it occasions 
all the ordinances thereof to exist and have 
force in that place, in the same manner as 
sale amounts to a delivery of the article sold 
in the place oi' sale; and a woman’s right to 
the care of her chihiren is one of the ordi¬ 
nances of marriage, wherefore she is entitled 
to keep her child in the place where she was 
married, although she be not a native of! 


in the traditions; and also, because main¬ 
tenance is a recompense for the matrimonial 
pjatraint; whence it is that where a person 
is in custody of another on account of aiiy‘ 
demand, or so forth, his subsistence is in'- 
cum bent upon that other,—as when a public 
magistrate, for instance, is imprisoned on 
account of any mal-administration in his 
ohice, in which case his subsistence must 
be provided from the public treasuiy; and as 
the authorities upon which this proceeds 
make no distinctions between a Mussulman 
and an infidel, the rule holds the same with 
respect to either in the present case. 

in proportion tothe rank and circumstances 


that place. The principle upon which the i of In adjusting the obligation of 


Mabsoot proceeds in this case ia,^ that the 
exocutioii of a contract of marriage in a 
place merely of casual residence (such as the 


the Kifka, or maintenance of a wife, regard is 
to be had to the rank andyondition both of her 
and her husband : thus if the parties be both 


stage ot' a journey, does not constitute it awealthy, he must support her in an opulent 
home, according to general usage, and this • manner ; if tjioy be both poor, he is required 
is the better opinion. In .short, to the pro- only to provide for her accordingly ; and if 
priety of the woman, carrying her (diild from he be rich, and she poor, he is to afford her 
one place to another, two points are essen- • a moderate subsistence, such as is below the 
tially requisite, one, that siie be a native of! former and above the latter.—The compiler 
the place to which she goes; and the other, , of this work says that this is the opinion 
that her marriage contract has been there j adopted by Khasaf; and that decrees p^ass 
executed; this, however, means only where 
the places arc considerably distant; but if 
they be so near that the father may go to see 
his child and return the same night, there is 
no objection to the wife going to the other 
place with the child, and there remaining ; 
and this, whatever be the size or degree of 
the places, whether cities or villages; nor is 
there any objection to her removing- from 
the village to the city or chief town of a dis¬ 
trict, as this is in no respect injurious to the 
father, and is advantageous lo the child, 
since he will thereby become known and ac¬ 
quainted with the people of the place; but 
the reverse [that is, her removal from tlie 
city to a village], would be injurious to the 
child, as he would thereby be liable to ac¬ 
quire the low manners and mean sentiments 
of villagers; wherefore a woman is not at 
liberty to carry her child from a city to a 
village. 


CHAPTER XV. 

OF NIFJKA, OR iUINTENANCT:. 

Definition of the /mn.—N ifka, in the 
language of the law, signifies all those things 
which are necessary to the support of life, 
such as food, clothes, and lodging : many con¬ 
fine it solely to food. 


accordingly. Koopkhee is of opinion that 
the rank and condition of the husband alone 
is to be regarded (and such also is the doc¬ 
trine of Hhafei),beoauao the sacred text says, 
“ let nm SUPPORT her accordiho to his 
AB.rLiTV.’|—The ground of Khasaf’s opinion 
is a tradition resjiecting the prophet, who, 
on a woman, applying to him for his judg¬ 
ment upon this point, said to her, “take 
from the property of your husband what¬ 
ever may suffice for the subsistence of your¬ 
self and your child in the customary way;'* 
from which it a ppears that the eii cumstancea 
of the woman are to be regarded as well as 
those of the man, for maintenance is incum¬ 
bent onlj^ so far as may sufRce for the pur¬ 
pose intended by it, and as a woman in mean 
circumstances has no occasion for the same 
subsistence as one who is accustomed to live 
in afduenoe, such is (with respect to her) 
unnecessary; and as to the text above 
quoted by Sliafei, it means no more than 
that if the woman be in affluent circum¬ 
stances, and her husband otlierwise, he shall 
support her according to his ability, and 
the remainder, or dinereTioe^ shall be a debt 
upon, him. By the expression “oostomary 
way,“ in the tradition quoted by Shafei, is 
to "be understood a middling or moderate 
way, that is, a medium between the circutn- 
Btances of the wife, and those of the hus¬ 
band where the former happens to be rich 
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poor and as tlie prophet in infant'wife, the dower ia due but nottnain- 
hia-'decision left this to the jua§‘ment of tenance. 

the parties themselves, the proportion ia not 1 But it {s due to an adult loife from an 
specitioally deter mined by the law.—-^Shafei infant hushand .—Bux if the husband be an 
lias so determined it, saying: that the i fka infant incapable of /generation, and the wife 
or maintenance incuinbent upon a husband ' an adult, she is entitled.to her maintenanco 




in behalf of his wife, if he be opulent, is two 
Mida, or about one thousand IMrms* an¬ 
nually,—if he be poor, one Mid: and if 
in middling circunistanees, one and a half: 
this, however, is not admitted, because a 
thing declared to he incumbent “ so far as 
may suthce*' cannot be legally fixed at any 
specific rate, as the proportion must neces¬ 
sarily rary according to circumstances. 

And tliis, although she withhold herself 
on aceoimt of her aoiver. —If a woman re¬ 
fuse to surrender herself to her husband, on 
account of her dower (that is, on account of 
its not having heon paid to her), her main¬ 
tenance docs not drop, hut is incumbent 


at his expense, because in this case delivery 
of tile pfirson has Been performed on her 
part, and the obstacle to the matrimonial 
enjoyment exists on the part of the husband. 

It is not due lohere the ivife is impru 
eoned for debt. —If a woman be^ imprisoned 
for debt, her husband ia not required to sup¬ 
port her, because the objection to the matri¬ 
monial custody does not in thisoiise originate 
with him, whether her imprisonment bo 
owing to herself (as in a case of wilful delay 
and contumacy) or otherwise (ns where sho 
is poor and unable to discharge the debt). 

Or forcibly carried Anp, in the same 

manner, if a woman be forcibly seized and 


upon the husband, although she bo not yet carried off by any person, she has no olaiia 
within his custody, since her refusal is only i to maintenance from her husband ; and so 
in pursuance of her right, and consequently 1 also, if a Avoman go upon a pilgrimage, under 
the objection to the matrimonial custody j charge of a relation within the prohibited 
originates with the husband. degrees,—because slip is not then in custody 

^ But not if she be refractory^ —If a wile be I of her husband, and her not being so is occa- 
disobedientor refractory, and go abroad with- | sioned by her own voluntary act. 
out her husband’s consent, she is not entitled 1 Or goes upon a 'pilgrimage .—lx is recorded 
to any ^support from him, untd she return j from Aboo Yoosaf that a woman upon a pil 


and make submission, because the rejection 
of the matrimonial restraint in this instance 
originates with her; but when she returns 
home, she is then subject to it, for which rea¬ 
son she again becomes entitled to her support 
as before. It is otherwise where a woman, 
residing in the house of her hushand, refuses 
to admit iiim to the conjugal embrace, as siie is 
entitled to maint<mance, notwithstanding her 
opposition, because being then in his power, 
be may, if he please, enjoy her by force. 

Or an infant mcapahle of generation, 
a man’s wife be so young as to be incapable 
of generation, her maintenance is not in¬ 
cumbent upon him, because although she 
should he within his custody, yet as an 
obstacle exists in her to the carnal embrace, 
this is not the custody which entitles to 
maintenance, that being described “ custody, 
for the purpose of enjoyment,” which does 
not apply to the case of one incapable of the 
actcontrary to the case of the sick woman, 
to whom maintenance is due, although she 
he incapable, as shall be hereafter demon¬ 
strated.—IShafei says that maintenance is due 
to an infant "wife, because he holds it to he a 
return for the matrimonial propriety, in the 
same manner as it ia ivith respect to a slave 
for the propriety in his personal service. To 
this, however, our doctors reply that the 
dower is the return for the matrimonial pro¬ 
priety, and oue thing docs not legally admit 
of two returns ; wherefore, in the case of an 

* Dirms have varied in their value at 
different times, from twenty to twenty-five 
passing current for a Deeuar. The sum here 
men tioned is from about eighteen to twenty- 
two pounds sterling. 


grimage is entitled to a mnintenanoe from 
her husband, as her undertaking the indispen¬ 
sable pilgrimage* is a suibclont pretext for her 
leaving him ; but he allows her only a Nifka- 
Hizr, or support as in a settled place; and 
not a Nifka-Sifr, or support as upon a jour¬ 
ney ; as the former only is inoumbent upon 
the husband, not the latter. 

Unless she he accompanied by the hushand, 
—Bux if the husband accompany his wife 
upon her pilgrimage, her maintenance is then 
incumbent upon him according to all our 
doctors, because in thivS case she continues in 
his custody; but she is entitled to a Mfka-flizr 
only, not to a Nifka-Bifr, as he is not the occa - 
sion of her travelling, whence it is that he is 
not obliged to furnish her with a conveyance. 

It continues during her sickness .— If a 
woman fall sick in her husband’s house, 
slie is still entitled to a maintenanee. 
This is upon a principle of benevolence, as 
analogy ivould suggest that she is not entitled 
to maintenance where she falls sick so far as 
to be incapable of admitting her husband to 
the conjugal embrace, since in this case she 
cannot be deemed in custody for the purpose 
of enjoyment; hut the reason for a more 
favourable construction of the law in this 
ease ia, that she still remains in custody, as 
her husband may associate and indulge in 
dalliance with her, and she may contiinio to 
superintend his domestic concerns, and tho 
obstacle to carnal eiijfiynient ia (like the men- 

* Arab. Kidj-Farz,— It is incumbent upon 
all Moslamites to perform at least one pil¬ 
grimage to Mecca, and this one is reckoned 
among the Firayez, or sacred ordinances, 
whence the above epithet. 
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iischarare) a a aocicleiital occurrence.- - 
[iTtfi-Ivoonled from Aboo Yoosaf that if a 
whiaii deliver herself into the custody of 
her husband, and then fall sick, she is still 
entitled to maintenance ; but if she fail sick 
first, and then deliver herself to him, she lias 
no claim to maiutc.^'dico until lier recovery 



as tho maintenance is indispenaable.* 
this our doctors reply that if a separation 
take place , the right of the husband is de¬ 
stroyed in toto, which is a grievous injury 
to. him; whereas, if the wife be desired to 
procure maintenanoe for herself upon his 
credit, his right is by this means preserved 


as the surrender of hei^^persoji ia not in this ; with the smallest possible injury; wherefore 
ease complete^ learned in the law ^ they are not to be separated, hut the wife 

1 .. 3- ^ ^ sliall be directed to take up the articles ne¬ 

cessary for her subsistence upon his credit, 
as was already stated:*—but the wife is in 


admit this to be a proper distmotion, 

A Misbuml miiiit maintain his tvife*s ser 
va 7 iU» —The maintenance of the wife's 


vants is incumbent upon her husband, as well' this ease restricted in her expenoes to a rate 
as that of the wife herself, provitbjd lie be in ' which must be determined by the Ka/ee. 
opulent oircumetances, because he is obliged ' At a certain apeciiied The Ke 


to provide his wife’s maintenanoe, _ 

may suffice’* (as aforesaid), and it is not Bufii- 
cient, unless her servants also be supported, 
they being essential to her ease and comfort; 
but it is not absolutely incumbent upon him 
to provide a maintenanoe for more than one 
servant, according to^Haneefa and ‘Mo¬ 
hammed. A boo Yoosaf says he must pro- 


^ . _ Kazee 

so far as | cannot act as the substitute of the huBbaiid 
in effecting a separation here, as in cases of 
emasculation or impotence, because property 
in marriage is only a dependant, or second¬ 
ary consideration, the primary object being 
procreation, and that which is a dependant 
merely cannot he put in competition with 
the original intent, upon which principle it 

1 Cl 'tT' ^ _ ___.... 1 , ^ _ 


vide maintenance for two servants, as one is ■ is that the Kazee is empowered to effect 
required for service within the house, and ' separation in either of the other two in- 


the other out of doors.—The arguments of 
Haneefa and Mohammed on this point are 


Btanees, as there the original intent ia de¬ 
feated; but it ia not so in the present case. 


twofold one servant may answer. The advantage of the Kazee desiring the 

both purposes, whence two are unnecessary ; ] woman to procure a maintenance upon her 
♦bECONDiiV, if the husband were himself to i husband’s credit, and of hia fixing the rate 
undertake all the services required by the thereof, is that she ia thereby enabled to 


wife, it would suffice, and a servant would 
be unnecessary ; and, in the same manner, 

it suffices if he ( 50 iistitute any single servant ; out this'authority, the creditor's claim Yiea 
his substitute therein ; wherefore a second ^ against .her, and not against her liushand. 


make her husband responsible for the 
amount; for if she contract any debt with- 


servant is not requisite. The learned in the 
law say that the rate of maintenance due I 
from an opulent husband to his wife’s ser¬ 


vants 18 the same as that duo from a poor 
husband to hia wife, — ^namely, the lowest 
that can be admitted as srifficient.—Haneefa 
says that a husband who is poor is not re¬ 
quired to find maintenance for his wife’s ser¬ 
vants; and this is an approved doctrine, as 
it is to be supposed that the wife of a poor 
man will serve herself. Mohammed holds 
that it is due from a poor husband, in the 
same manner ris from one more opulent. 

If the husband be poor^ the magistrate 
must empower the wife to raise subsistimee 
upon his credit. -Jv a husband become poor, 
to such a degree^ as to he unable to provide 
his wife her maintenance, still they are not 


^ 2 \) he 'oaried according to any change in his 
circufnstances,'--!^ tho husband were in 
indigent circumstances at the time of the 


Kazee authorizing the wife as aforesaid, and 
he have consequently determined her main¬ 
tenance at the rate of poverty, and the hus¬ 
band afterwards become rich, and she sue 
for a proportionable addition to her main¬ 
tenance, a decree must be given in her 
favour, as the rate of the maintena.nce differs 
according to the poverty or opulence of the 
husband. 

Arrears of 7 naintenance not due unless the 
maintenaiice have been decreed by the Kazee 
or the 7 'ate of it previously determined on be^ 
tween the parties,—A f a length of time should 
elapse during which the wife has not re¬ 
ceived any maintenance from her husband, 


to be separated on this account, but the ' she ia not entitled to demand any for that 
Kazee shall direct the woman to procuro no- 1 time, except when the Kazee had before de- 
cessancs for herself upon her husband’s ternauied and decreed it to her, or where she 
credit, J:he amount remaining a debt upon had entered into a composition with tho hus- 
nim.—cshafei says that they must be sena- hand respecting it, in either of which cases 
rated, because whenever the husband be- she is to be decreed her maintenance for tho 
comes incapable of nrovidinc hia wife’s runin- time past, because maintenance is an obliga- 


comes incapable of providing his wife’s main¬ 
tenance,^ he cannot “retain her with hu¬ 
manity" (as ia required in the sacred writ¬ 
ings), and such being the case, it behoves 
him to divorce her; and if he decline so to 
do, the Kazee is then to effect the separation 
as his substitute, in the aarrie rnannor as in 
cases of emascnlation or impotence: nay, the 
necessity for this is more xu'gent in the pre- 
Bent instance than in either of those cases, 


tion in the manner of a gratuity,* as by a 
gratuity is understood a thing due wdthoufc 
! a return, and maintenance is of this descrip¬ 
tion, it not being held (according to our 
doctors) to be as a return for the matrimonial 

* Arab. Sillit, By this is to be here under¬ 
stood a present or gratuity xH'omisod but not 
yet paid. 
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; and the obligation of it is not] tween the two.—It is recorded fromMoheka/JLj 
through a decree of the Kazee,. medthatit the proportion advanced do not 
tike agift, which does n<ft convey a right to* ^jexoeed that of one month, no restitution is 
possession but through seisin, which estab- ■inquired, as this proportion isinoonsiderable, 

Jishes possession: but a composition is pf rand stands as an allowance for present use. 
equal etleot with a decree of the Kazee, in ' A dave may he sold for-the malntenanee of 
the present case, as the hxushand, bv such i his wife^ if the latter hrfrce.—l'S' a slave 
composition, makes himself responsible, and * marry a free woman, her maintenance is a 
his power over hia o wn person is superior to debt upon him, for the discharge of which lie 
that of the magistrate.—This reasoning does j may be sold; but this is- only provided the 
not apply to the case of dower, as that is'marriagje was with his owner's consent, as 
considered to be a return for the use of the i her maintenance being due from the slave, 
wife^s person. ^ I the obligation to it must ultimately a-ftect 

Arrears of a (hcreed maintenance drop jV? his owner; the debt is therefore charged to 
case of the death of either ‘party, —Ip the | the slave, in the same manner as one cou- 
Kazee decree a wife her maintenance, and a i tracted in trade by a Mazoon, or privileged^ 
length of time elapse without her receiving i slave; but his owner is at liberty to redeem* 
any, and the husband should die, her main - 1 him by discharging the debt, because the 
tenance drops; and the rule is the same if woman's right extends to her maintenance 
she should die; because maintenance is a only, not to the slave's person .■ and if the 
gratuity, respecting which the rule is that it ' slave die, her right to any arrear of main- 
drops in consequence of death, like a gift, tenance drops (and so also where he is killed), 
which is annulled by the decease of either since it is a gratuity, as was already Btattuh 
the donor or donee before seisin being made j A hnshand must mumtain his vnfe^ heiny 
by the latter.—Shafei says that the .main- 1 a slave^ were she resides loith him, — If a 
tenance is in all circumstances to be cousi- ' man marry the female slave of another, and 
dered as a debt ui)on the husband, in confor- her owner give her permission to reside in 
mity with his tenet, that it is not a gratuity | her hushana's house, her maintenance is in¬ 
hut a return, wherefore it cannot drop like j cumbent upon the husband, because she is 
demands of the former description,—This ' then within his custody; but if she have not 
was before replied to. permission to reside with her hu.sband, he is 

Advances of maintenance cannot be re - 1 not responsiblo for her luainteiianeG, as in 
claimed. — If a man give his wife one year's i this case her custody is not established.— 
maintenauce in advance, and theu die before i The term here applied to the permission 
the expiration of the year,_ no^ claim lies granted by the master [taboweeet] means 
against the woman for restitution of any j not only liberty to reside in the biiBband’s 
part of it.—This is the doctrine of Haneefa habitation, but also an exemption from all 

service; wherefore, if any service be after¬ 
wards required of her, the maintenance from 
the hushand drops, as custody, which is the 
ground of her right to maintenance from 
him, necessarily ceases on such an occasion. 

■—^It is lawful for the master to require the 
service of his female slave, although ho have 
granted her leave to reside with her hus¬ 
band, because such leave is not binding upon 
him, as is demonstrated in its proper place. 

"■ But it is to be observed that if the female 
slave yolnntanly perforin her master^s ser¬ 
vice, without his calling upon her, her right 
to maintenanoe from her hiiabaiid does not 
drop. 

And the same q/ Am-Walids. — These 
rules apply equally to Am-Walids as to ab¬ 
solute slaves. 


and A boo Yoosaf.—Mohammed says that she 
is entitled only to the proportion due for the 
term past, from the beginning of the year 
till the husband’s decease, the remainder 
being the right of his heirs; if, therefore, the 
difference remain with her in substance, she 
must restore it; or, if it do not remain, she 
is responsible for the value (and this also is 
the doctrine of Shafei, and the same differ¬ 
ence of opi.nion obtains in respect to clothes 
and apparel), because the wife in this case 
has received in advance the return for the 
matrimonial confinein«nt, to which she has a 
claim, in virtue of such confinement, but her 
claim is annulled by the Imsbaud’s decease, 
since she no longer remains confiued, and 
consequently the return is annulled in pro¬ 
portion to the annulment of her claim, in'tlie 
same manner as the stipend of a Kazee.-^rsThe 
argument of the two Eiders is that the main¬ 
tenance is a gratuity, of which the claimant 
has already taken possession; and restitution 
of a gratuity cannot be demanded after- 


Sectio-n 11. 

Alwife m7ist he acco'm.'inodated with a sepa^ 
rate apartment.- It is incumbent upon a 
husband to pro\ ide a separate apartment for 


death, the virtue of it bemg completed by I his wife's habitation, to be solely and exelu- 
that event, as in a case of gift; whence it is sively appropriated to her xise, so as that 


that if the maintenance were to perish in the 
woman’s possession, without lur consuming 
it, no part of it can be demanded of lier, ac¬ 
cording to all the doctors, whereas, if it were 
a return, it might be demanded in a case of 
destruction, as well as in one of oonsurnp- 
tion, nor would there be any difference be- 


none of the husband’s family, or others, 
inay enter without her permission and de¬ 
sire, because this is essentially necessary to 
her, and is therefore her due the same as 
maintenance, for the word of God appoints 
her a dwelling-house as well as a subsis* 
tence: and as it is incumbent upon a hus- 





DIYOME. 


"lialvil .to provide a habitation for bis wife, so 
: M^'Tiot at liberty to admit any person to a 
share in it, aa this would be injurious'to her, 
by endanj^ering her property, and obstruct' 
ing her enjoyment of his society ; but if she 
desire it, the husband may then lawfully 
admit a partner in the habitation, as she by 
such a request voluntarily relinquishes her 
light: neither is the husband at liberty to 
intrude upon bis wife his child by another 
woman, for the same reason. 

Tp the husband appoint his wife an apart¬ 
ment wdthiu his own house, giving her the 
lock and key, it is sufficient, as the end is by 
this means fully obtained. 

But under the control of her husband, with 
respect to visitors^ nirsBA^a) is at 

liberty to pre'irent his wife’s parents, or other 
relations, or her children by a former mar¬ 
riage, from coming in *^ to her, aa her apart¬ 
ment or habitation is his property, which he 
may lawfully prevent any person from en¬ 
tering ; but he cannot prohibit them from 
seeing and (jonversing wdth her whenever 
they please, for if he were to do so, it wovild 
induce Katta Itihm, or a broach of the ties 
of kindred, and their seeing or conversinj^ 
with her iajn no respect injurious to him, 
8oiiie have said that he cannot prohibit them 
from coming in to her, any more than from 
conversing with or seeing her, but he may 
prevent them from residing with her, as this 
might cause disturbance and inconvenience. 
Others have said that he cannot prohibit his 
wife from going to visit her parents, n^»r 
prevent the parents from visiting her every 
Friday; neither can he forbid her other 
relations from visiting her once a year; and 
this is approved. 

Maintenance to the'wife of an absentee is 
decreed out of Ms substance.--l}f a woman’s 
husband absent himself, leaving effects in 
the hands of any person, and that person 
acknowledge the deposit, and admit the 
w'oman to be the wife of the absentcie, the 
TCasiee must decree a maintenance to her out 
of the said effects ; and the same to the 
infant children of the absentee, and also to 
his parents. And the rule is the same if the 
Kazee himself be acquainted with the above 
two circumstances, where the trustee denies 
both or either of tnem.—The argument upon 
which this proceeds is that where the above 
person acknowledges the woman to be the 
wife of the absentee, and also, that he has 
property of the latter in his hands, such 
acknowledgment amounts to an avowal of 
her being entitled to receive her right out of 
the said property, without the husband’s 
consent, as a woman is authorized to it by 
law. 



* Although, by the customs of the east, 
meu are not permitted to enter into the 
women’s apartments without especial per¬ 
mission, yet it is not uncommon to converse 
with a woman through a curtain, or (as some 
part of this passage seems to imply) through 
a grate. 


♦ Objection.— If a wom^n be decreed^un*" 
I maintenance out of the effects of her absent 
husband, in consequence of the trustee's 
acknowledgment, this admits the judgment 
‘of a magiatrate against an absentee, which 
is illegal. . 

Rkelv. “The order of theKazee is not in 
this case directly against an absentee, but 
i only virtually, and l)y implication, because 
I the above person is the Zoo-nl-Yed, or 
( immediate possessor of the property, and 
1 the acknowledgment of such an one is to be 
I credited in anything affecting his trust, but 
more especially in the present case, since if 
he were to deny either the marriage or the 
deposit, it WQuld not be in the woman's 
power to sue him, for if she do so, and prey 
duce witnesses in support of her plea, their 
evidence could not be received, as a trustee 
cannot be sued on a plea of marriage; nor 
I can the woman appear as plaintiff' against 
' him with respect to the property in Ids 
hands, since she is not the husband’s agent: 
and the trustee’^ aoknowledgment being 
credited, the Kazoo, in consequence of it, 
issues a decree for the wife’s maintenance, 
which must affect the husband of course ; 
and the decree of a JCazee, affecting an 
absentee in this way, is approved,—If, more¬ 
over, the property of the absentee be in the 
hands of the person aforesaid in the way of 
Mozaribat, or as a debt, the rule holds the 
same as if it w^ere a deposit- 

UnUss that he of a nature different from 
what necessary to her support. —What is 
now said supposes the property to be of the 
same nature with the woman’s right, such as 
money, grain, or cloth: but w’^here it is 
otherwise, a maintenaxiee must not he de¬ 
creed out of it, because, in this case, it can¬ 
not he furnished from it but by selling a 
part, and defraying the expense of it out of 
the amount; and all our doctors agree that 
! the property of an absentee cannot be sold. 

I — Haneefa is of this opinion, because the 
Kazee cannot sell the effects even of a 
person on the spot, but must require him to 
sell them, and discharge the maintenance 
with the amount; and consequently he is 
prohibited from gelling the property of an 
absentee, i fortiori.^ The two disciples also 
are of the same opinion, because, although 
they hold that the Kazee may dispose of the 
property of a person on the spot, for the 
discharge of liis wife's maintenance, without 
his consent, yet this is only where he refuses 
to do BO; but the properly of an absentee 
cannot be thus disposed of, as his refusal is 
not known. 

But she must gwe seeirriiy that she has not 
already received anything in advance.' —When 
the Kazee decrees a woman her maintenance 
out of the effects of her absent husband, it 
' behoves him to take security from her for 
wliatover she receives for the indemnity of 
the absentee, as it is possible that she may 
already have received her maintenance in 
advance, or that she may have been divorced, 

I and her Edit be passed; and the Kazee must 
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^ nlffa^Tipabin! her to make oath, that she has; his wife, her si^hsistenoe and lodgin^j, 

any part of her maiiitenunee in iiiouiiiibeiit upon him during the term of her 
"^Lvaiice i contrary to a ease where the Kazoo l Editt whether the divorce bo of the reversible 
makes a distribution of inheritance amojig or irreversible kind^—Sliafoi says that no 
present lieirs, according to evidence, and ' maintenance is due to a woman repudiated by 
they do not deny any knowledge of another irreversible divorce, uniess she be pregnant, 
heir, for in this case he does not require a — The reason for maintenance being due to 
similar security from thorn in behalf of a woman under reversU^io divorce is that 
another heir, who may hereafter appear, 
because tho Makfool-lo-lioo, or surety, is 
there unknown and undehned ; but in the 


the marriage in such a case is still held to 
continue in force, especially according to our 
' doctors, who o.tL this principle maintain that 


present case the surety is known, being the it is lawful for a man to have carnal connex- 
absent husband. ^ ^ ^ I ion with a wife so repudiated.—With respect 

It can bo decreed only'to the toifcy infant] to a case 5f irreversible divorce, the argti- 


childreni or parents of the absentee .—A 
Kazee cannot decree maintenance, out of the 
edects of an absentee, in behalf of any but 
those already mentioned (namely, tho wife, 


ments of Shafei mP twofold; fiitST, Kattima 
Bint Kays has said, “ My husbaad repudiated 
me by three divorces, and the prophet did 
not appoint to mo either a place of residence 


infant children, and parents of the absentee), or a subsistence ; '*- Secokdli', the msitii 
as they alone are authorked to receive a monial propriety is thereby terminated, and 
maiutenanco independent of any dticree of tho mainttmanoe is held, by Shafei, to be a 
the Ka.jjee (that, m the present case, being xoturn for such proi)riety (whence it is that 
only in aid of their right), whereas the other a woman's right to maintenance drops upon 
redations within tho prohibited degrees are the death of her husband, as the matrimoiual 
not entitled to any maintenance without a propriety is dissolved by that event)but 


decree of the .Ku 2 ee previously obtained for 
that purpose, as the obligation of it with 
respect to thorn varies according to_ circum 


It would be otherwise if a woman repudiated 
by irreversible divorce bo pregnant at the 
time of divorce, as in this ease the obligation 


stances, wherefore the Kazee decreeing it to i of maintenance appears, in the sacred writ- 


them would amount to a judgment against 
an absentee, which is not allowed. 

Ho decree can he issued against an ab¬ 
sentee's property upon the hare testf.moni/ of 
his wife. — h;' the Kazee himself be not assured 
that the woimin is the wife of the absentee 


ings, which expressly direct it to a woman 
under such a circumstance. The . argument 
of our doctors is that maintenance is a return 
fur custody (as was before observed), and 
custody still continues, on account of that 
which is the chief end of marriage, nam(3Ly, 


and the trustee, factor, or debtor, do not ; offspring (as the intent of Edit is to ascertain 
acknowledge her to be so, and she should j whether the woman bo pregnant or not). 


offer to produce witnesses to prove that she 
is so,—or, if the absentee should not have 
left any effects, and she^ offer to prove her 
marriage by evidence, with a view to obtain 
a decree authorizing her to procure a luain- 
teiiance upon the absentee's credit, still the 
Kazee cannot issue a decree aocordiugly, 


wherefore subsistence is due to her, as well 
as lodging, which last is admitted by all to 
be her right; thus the ease is the same as if 
she were actually pregnant; moreover, Omar 
has recorded a precept of the prophet, to the 
effect that “maintenance is dim to a 
divorced thrice during her Edit: —there 


because this would be a judgment against t arc also a variety of traditions to the same 
an absentee, which is inadmissible.—ZifftT . purpose, 

says that it is the duty of the Kazee to hear j Ho 'maintenance due to a Matu- 

the proofs, and (although he cannot decree , TK^^Awenisnot duetoa woman after her hus- 
the marriage to be thereby established) to band^s dceeaso, because her subsequent eon- 
order her a iniantenance, as this is a tender- 1 iineinent [during the term of Edit, in conse- 
ness due to her, and no injury to the absentee, 1 quenoe of that event] is not on account of the 
because, if he should afterwards appear and ■ right of her husband, but of the law, the Edit 
conlirm her assertion, she has only taken ( of widowhood being merely a religions obser- 
what was her right,- - or, if he should deny I vance, whence it is that the dusign. of ascer- 
the marriage, an oath will be tendered to taining the state of her womb is not i.n this 

.- "0 witnesses), I instance regarded, and accordingly the Edit 

his assertion j is not counted by the menstrual terms, but 
prove her | by time raaintenarioo is moreover due to a 


her (in case of her having no witnesses) 
and it she decline swearing; '' 
remains established; but if 


assertion by evidenoe, her right is established; | woman from day to day,^ and the Imsbainrs 
and if she cannot produce any proof, and right in his property ceasing upon his decease, 
he swear, she or her bail then reniuin re- it is impossible that any maintenance should 


sponsible,—’The author of this work says that 
it is the duty of tho Kazeo, in the present 
instance, to decree maintenance to the absen¬ 
tee’s wife, from necessity. 

Section III. 


be made duo from what is, after that event, 
tho property of his heirs, 

I Hot to a icife in whom the sepa^atmi 
originates. —W.EE.N the sepuratioh originates 
with the woman, from anytlung which can be 
imputed to her as a oriine, such as apostatizing 
A divorced wife is entitled to maintenance] fcovci faith,^or having carnal connexion 


during her Udit. —Whekk a man divoroee 


or dnlliaiLCe with the son of her huBband, she 
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claim to maiiitenanoe dririnfr Edit,] 
. fiCa-ce she lias deprived, her Imsbaiid of her' 
person nnrijfhteoiisly, in the same manner as 
if. she were to go out of his house without 
permissioii. 

Unless it originate in a circumstance not 
c7'iminal,—V)'C'X: it is otherwise where tlie 
separation originates svith the woman from a 
circumstance which cannot be imputed to her 
as a crinio, as in a case of option of puberty 



The father must provide a nurse 
the part of a father to hire a woman to suckle 
his infant child, as this is a duty incumbent 
upon him ; and it is necessary that the nurse 
so hired stay wdth or near the mother, if the 
latter desire it, as the child must be with 
its mother, she having the ri^?ht of Hizanifc. 

But he cannot hire the chi Ml it mother in 
that cap(tciUj,—?>vi it is not lawful ibr the 
father to hire the mother of the child as its 


or manumission, or of a separation demanded > niirse, if he his wife, or divoieed from 
by her on account of inequality, in all him; and in her Edit,—because, although 
wliich cases she remains entitled to main to - 1 suckling her child bo not incumbent upon a. 
nance duriug Edit, ns she has here legally | mother in point of law, yet it is so in point 
withdrawn herself from her husband, in the | of religion, the word of Goo in the Koran 
same manner as where she keeps herself from ! saying, “ IT .iiettoves kothers to sucker 
him on account of non-paymentof her (lower. THEiiiCimn'REx/’—and a mother is excused 


A wife tolio apostatizes has no righi, to 
maintenance. —If a woman under triplicate 
divorce apostatize from the faith, her main¬ 
tenance drops ; Imtif one in the same circum¬ 
stance admit the son of lier husband to cjarnal 
connexion, still her right to maintenance 
continues, because here the divorce^ lias not 
been caused by the apostasy or the incest of 
the woman: but the apostate is imprisoned 
until such time as she may repent; and a 
husband is not under any obligation to pro¬ 
vide a maintenance for his ivife if she be a 
prisoner, wKeveas a woman who admits the 
son of her husband, to carnal connexion is 
not liable to imprisonment on that account; 
which makes an essential dilference between 
the two cases. 

A father must pro ride for the maintenance 
of his infant children. The maintenance of 
infant children rests upon their father ; and 
no person can bo his a.s 8 ociate or partner in 


from this duty only on the supposititjn of 
incapacity, but if she agree to perform it for 
a compensation, this is an acknowledgment 
of her capacity, making the duty ineumbent 
upon her without any consideration what¬ 
ever. This rule obtains (as above observed) 
where the mother is either actually the wife 
of the fathei‘, or reversibly divorced from 
him, and in her Edit, in which case the 
marriag6 still continues in force ; and (ac¬ 
cording to one tradition) this also is the nilo 
where the mother was in her Edit from 
irreversible divorce; hut another tradition 
says that such a person may be lawfully 
hired by the father as a nurse, because her 
marriage no longer remains in force.^The 
argument in favour of tlie former tradition 
is that the marriage still continues in tbreo 
with respect to some of its obligations, such 
as the provision of food, lodging, and so forth. 

Yet he may hire any other of his ivives 
for that purpose. —But a father may law- 


furnishing it (in the same manner as no per- i fully hire, ^to suckle his child, one of hi'? 
son is admitted to he associated with a bus- 1 wives, who is not the child's mother, as 
band in providing for the maintenance of his | suckling it is not a duty incumbent upon 
wife), because the word of Goi), in the Koran, i her. 

says, ** TliK MAINTENANCE OF THE WOMAN Or tlic child*s mother, after the expiration 
WHO SUCKLES AN .1NPA2«T JRESTS UPON HIM ; <>/’ hcv Edit. — TIe may also lawfully hire 
TO WTtoM THE INFANT IS BOHN (that is, i the mother of the child neraelf for this oflice, 
upon the father), from which it appears that | where her Edit from divorce has been com- 


the maintenance of an infant child also rests 
uX)on the father^ because, as maintenance is 
de(;ree<i io the nurse on account of her sus¬ 
taining the child with her milk, it follows that 
the shmo is due to the child himself a fortiori. 

A mother is not required to suclde her 
infimt.—lv the child bo an infant at the 


pletod, because when that is ppt the mar¬ 
riage no ionger remains in force in any 
respect, and the woman may then be hired 
as well as any indifferent person.— In this 
case, however, if the father offer to hire any 
strange woman to suckle his child, and tlio 
mother offer to perform that office either for 


breast, there is no obligation upon the mother I tW same hire, or gratis, she ht|.s the X)rior 
to suckle it, because the infa.rLt's riiaintenance right,_ as it is to be supposed that she feels 


rests upon the father, and in the same 
manner the hire of a nurse ; it is possible, 
moreover, tiiat the mother may not he able 
to suckle it, from want of health or other 
sufficient excuse, in which case any con¬ 
straint upon her for that purpose would he 
an act of injustice. 

Except ivhcre a nurse cannot he procured. 
—What is here advanced proceeds upon a 
supposition of a nurso being easily procured ; 
but where this^ is not the case, the mother 
may be constrained to take that office upon 
herself, lest the infant perish. 


a tendorness for the child beyond any other 
person, wherefore regard for the child dic¬ 
tates that it should bo committed to her 
in preference to any other. But if the 
mother require higor wages than the stranger, 
the father cannot bo compollecl to give her a 
preffirc.moe, as tlus vvoiild be inj urious to him. 

Difference of religion makes no differenee 
as to the ohligations of furnishing maintc^ 
nance to a wife or chad. —The maintenance 
of an infant child is incumbent upon ihe 
father, although he be of a different religion: 
and, in the same manner, the maintenance 
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is iacumbent upon her Imaband, 
%u^;VKi^tan(ling this circ umstance ^ — i L e 
''arstf' because th(? word offspring, iii the 
saored text (as before quoted) is ot* general 
application, and also because the child is a 
partaker of the father’s flesh and blood, and 
conecQuently is a part of liim;—and the 
second, because the occasion of tbe obligation 
of maintenance (namely, a valid niarriagfj) 
may exist between a Mussulman and an 
inildel woman. 



between the child and parent exists a el 
mon-,participation of blood, and he who 
participates of aaothej'|s blood is, in fact, 
tho same as the participatee himself; and 
as a man’s inffdelity is no objection to his 
providing hi.s own inaintonaacc out of hi a 
own property, it follows that tho same oir- 
eiimstance can be no objection with respect 
to one who is a part of him. 

And to tho&e. also it is not due if they he 
aiirns, —Bux if those relations be aliens, 


The mamtemnee of children inctimhent i their maintonance is in no degree iacum- 


tipon the father only where they possess no 
•independent property. —Ir is to be observed 
that what has been asserted respecting the 
maintenance of infant children being incum¬ 
bent upon the father, obtains only where the 
child is not p{) 9 sessed of any property but 
wbpo the child is possessed of property, the 
maintenance is provided from that, as it is 
a rule that overy person’s maintenance must 
be furnished from his own substance, whether 
he be an infant or an adult. 


iSection V. 

A man mtist provide a maintenance for his 
indigent partuts, —It is ineninbeut upon a 
man to provide Tnainteiiance for his father, 
mother, grandfathers, and grandmothers, if 
they should happen to be in necessitous 
circuraBtances, although they be of a diffe¬ 
rent religion;—tor his father and mother, 
because the text of the Koran, 
point, was revealed respecting 
and mother of a Mussulman, who 
infidels;—and for his grandfathers _ and 
grandmothers, because a grandfather is as 
a father, and a grandmother as a mother; 


bent upon a Mussulman, although they be 
Moostamins,* because the lawgiver has for¬ 
bidden us ifom showing kindness to those 
with whom we are at war on account of 
religion. ^ 

Christian and Mhissulman h'others are not 
ohli(}ed to maintain each Tiiejie is no 

obligation upon a Christian to provide main¬ 
tenance to his brother, being a Mussulman; 
neither is a MiissvilmaiL under any obligation, 
to provide for the maintenance of his brother, 
being a Christian; because (according to 
what aj)peara in the sacred text) maintenance 
is connected with inheritance; and as a 
Mussulman _ and infidel cannot inherit of 
each other, it follows that tlio maintenance 
of either is not incumbent upon tho other :**- 
it is to be remarked, however, that this rule 
does not obtain with respect to the other 
effects of consanguniityj for if a Mussulman 
upon this become possessed of his Christian brother, 
the father I as a slave, the latter is virtually emanci- 
wereipated, on account of nearness of kindred, 
notwithstanding the difference of religion. 

The 7)mintenance of a pa7'ent is exchmvidy 
mcumbent on the T.itK inaintcnanco 


the former being vested with the authority ' of a father and mother is incumbent upon 


of a father, in all points of guardianship 
and inheritance, in defect of the father, and 


their child alone, w'he.re.fore no man can be 
his partner or associate in furnishing it to 


the grandmother being tho mother’s sub- 1 them, because parents have a right In tlie 
stitiite., in defect of her, with respect to ' property of their child (according to various , 


Hijianit, and so forth: but their poverty Is 
made a condition of the obligation, oecauvse, if 
they be poBsesaed of property, their main¬ 
tenance must be provided from that, rather 
than from the property of any other person : 
—and difference of religion is no objection, 
with respect to grandparents, because of the 
text above montioned. 

T)ijference of religion forhuh the obligation 
tofne maintenance of any relations except a 
wifoy 'parentSy or children. —It is to bo ob¬ 
served, however, that irt tlio case of difference 
of religion, a man is under no obligatioh to 
provide maintenance for any except hia w i£e, 
his parents, grandparents, children, and 
granachildren, to all of whom it is due, 
notwithstanding tliis ciroumstanoo ;““to the 
wife, because (as was already stated) the 
caiiBO of tho obligation of maintenance to 
her is custody for the purpose of enjoyment 
under a valid contract, and the establishment 
of this cause does not depend upon unity of 
sect or religion, as it perfectly exists where 
the wife is a Christian (for instance) and her 
hnsbaiul a, MuasulTnau :— and to the parents 
and others, as enumerated above, because, 


well-known traditions), which they do not 
possess with, resp()ct to that of any other 
person ; and rJso, because the child is more 
nearly related to his parents than to any 
other person whaloytJr. Tho raaintenanoe to 
parents is equally incumbent upon a daugh¬ 
ter as upon a son, according to tho Zahir- 
Rawayet; and this is approved, because tho 
principle upon which the obligation of it is 
founded applies oqually to both. 

Maintenance to other relationSy hesides the 
wife, parents, or ehildren.--iT is a man’s 
duty to provide muint.nance for all his 
infant male relations within the prohibited 
degrees, who are in poverty; and also to all 
female rebtions within the same degrees, 
whether infants or adults, where they are in 
necessity; and also to all adult male rela¬ 
tions, within the same degrees, -who are poor, 
and disabled, or blind: but the obligation 
does not extend b(;yond those relations, 
because the duties of consanguinity are not 


That is, residing in the Mussulman state 
under a protection. 
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\ incumbont towards any, excepting 

sparer (or Karreebat) degrees of kiiidjed, 
not extend to tlie more distant de¬ 
grees, as this would be impracticable: on 
this occasion, moreover, the necessity is 
made a condition of the obligation; and ten¬ 
derness of sex, or extreme youth, or debility, 
or blindness, are evidences of this necessity, 
since persons from these oiroumstances are 
rendered incapable of earning their subsis¬ 
tence by labour; but this rule does not apply 
to parents, for it they wore to labour for a 
subsistence, it would subject them to pain 
and fatigue, from which it is the express 
duty of their child to relieve them; and 
hence it is that maintenance to parents is 
incuiubent upon the child, although they 
should be able to subsist by their own in¬ 
dustry. 

MAiKTEiiiANCE is due to a relation within 
the prohibited degrees,^in proportion to in¬ 
heritance; ill other words, upon him who 
has the greatest right of inheritance in the 
said relation's estate^ the largest pj'oportioii 
of maintenance is incumbent; and upon 
him who has tho smallest right, the smallest 
proportion, and so of the others, because it 
IS said ill the Koran, “ the maintej^AjSTCE 
OF A KELATIOJir WITHIlf THE PliOHIBlTEP 
DEGKEES RESTS TJPOIiT HIS HEIR," and the 
word heir, shows that in adj usting the rate 
of maintenance the proportion of inheritance 
is to be regarded, 

A father and mother must provide a main¬ 
tenance to their adult daughters^ (and also 
to their adult sons who are disabled), in 
proportion to their respective claims of 
inheritance. — The maintenance to an adult 
daughter, or to an adult son who is disabled, 
rests iil)on the parents in three equal parts, 
two-thirds being furnished by the father, 
and one-third by the mother, because the 
inheritance of a father frorn the estate of his 
son or daughter is two-thirds, and that of 
a mother one-third. The compiler of the 
Hedaya remarks that this is the doctrine 
of Khasaf and Hasan. According to the 
Zahir-Kawayet, the whole of the maintenance 
to these rests upon the father, the word of 
Glop being thus expressed, “ THE SURSIS- 
TEHCB OP CHILBREW RESTS UPON THOSE TO 

WHOM THEY ARE HORN*’ (as wus before 
mentioned), and the person to whom they 
are horn is the father, wherefore their 
maintenance rests upon him, in the same 
manner as that of his infant children: but 
the former doctrine proceeds upon the idea 
of there being two points which make an 
essential distinction between infant children 
and adults, with respect to the father; 
J’iRST, a father is invested with tho authority 
of guardianship over his infant child 
SE 002 fi)r.T, the maintenance to his infant 


proiM^A j 
;he pres^»^ 


maintenance of other relations, the 
of inheritance is regarded, so in the pres^em 
case, in conformity with that rule. 

Sisters must furyihh maintenance to an 
indigent brother in the same proportion .— 
The maintenance of a brother, in poverty, 
rests upon Ins full paternal and maternal 
sisters, in five shares, according to their 
degrees of iuheritauce; that is to say, three- 
fifths must be furnished by the full sisters, 
one-iifth by the paternal sisters, and one- 
fifth by the maternal. It is to be observed, 
however, that to the obligation of furnishing 
maintenance to a poor relation, the capa¬ 
bility of inheritance only is a condition, and 
not the prior or more immediate right: thus 
if a poor man have a rich maternal aunt, 
and also a rich paternal uncle's son, bis 
maintenance rests upon the former in 
preference to tlie latter, although the latter 
would inherit of him in preference to the 
former, for this reason, that a maternal aunt 
is within the proliibited degrees, whereas a 
cousin-german is not. 

The ranintenanco of a rektion within the 
prohibited degrees ia not incumbent upon 
his heirs, if they be of a difteremt religion, 
because, in this case, they are incapable of 
inheriting from him, which is the condition 
of the obligatiou, 

A poor man is not required to support any 
of his relations except his wife or infant 
children.—^ maintenance of relations 
within the prohibited degrees is not incum¬ 
bent upon a person in poverty, because it is 
au obligation (like the other dutms of con¬ 
sanguinity) which cannot be fulfilled by one 
who, on account of his situation, has a claim 
to that very assistance from others. But 
this argument does not hold with respect to 
a wife or infant child, for whom it is incum¬ 
bent upon a man to provide subsistence, 
notwithstanding his poverty, because in 
marrying he subjects himself to the expense 
of maintaining his wife, as otherwise the 
ends of marriage would bo defeated, and his 
child from participation of blood, is a part 
of himself (as was before observed), for 
whom it is therefore his duty to find support 
as much as for himself. 

Definition of the term rich, as here used. 
—Anoo Yoosaf defines the term rich, as 
used in this chapter, to apply to a person 
possessed of property to the amount of a 
single Nisah. Monanmied says that it means 
a person possessed of property above what 
may suffice to support himself and family 
one month: or whose superfluity from his 
daily earnings enables him to afford it,— 
because the obligation, in acts of piety, 
despends upon the ability generally, and not 
upon any specific degree of it, .Nisab being a 
proportion invented merely for convenience ■ 


child is expressly declared to rest solely and i decrees, however, pass according (.0 the 
exclusively upon him; hut with adults it is former opinion. By the Nisab hero men- 
otherwise, as a father has no right of guar- turned is understood that which is so small 
dianship over them, wdicrcfo3.*e the mother as to prohibit almsgiving; for instance, two 
is to assist him in intnisliing their main- hundred Dirms : and Hawlan-Hawl, or 
tenance in case of necessity; and as, in the possession for a year, is not a condition of 
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if a man were, from a state of . acts under the TTazee’s orders, in whiohSa.. 
pov^y, to become possessed of two hundred ! he h not^ responsible, as those are absolute 
Dirms as this day, the maintenance of his i and indispensable); and being* thus respon- 

4 w,rv,.,« iTiflfiiTtTiificiatlon 

from tlio parents, because in assuming the 
responsibility, he, in fact, becomes proprietor, 


VSjf 

iohWs^^ 


poor relations becomes immediately incuin 
beet upon him, 

Mamfenance to the parents of an absentee 
may he decreed out of hu ejects,— nn 
absent son be possessed of property, amam- 
tenanoe to his parents is to bo decreed o\it of 
it, for the reasons already mentioned; and 
if a father were to sell Ins absent son's 
effects, for the purpose of providing his 
maintenance, it is hold by Hatieefa to be 
lawful, on a principle of benevolence; but ' 
he cannot lawfully sell his lands. The two I 
disciples^ say that the_ sale of Ids effects | 
is also illegal; and this is conformable to 


and then appears to have given the property 
to the parents gratuitously. 

Arrears not duo in a decreed maintena7ice, 
-“Ip the Kazeo decree a maintenance to 
children, or to parents, or to relations within, 
the prohibited degrees, and some time should 
elapse without their receiving any, their 
right to maintenunoe ceases, because^ it is 
due only so far as may suffice, according to 
their necessity (whence it is not so to those 
... , who are opulent), and they boinar able to 

analogy, because" a father has no absolute i suffer a considerable po.rt{orL of time to pass 
authority over his adult son, and therefore ; without demanding or receiving it, it is 


is not empowered to sell his effects in his 
presence on any pretence, nor to do so in 
Ilis^ absence, but for the^ discharge of debts 
which do not include maintenance ; and the 
same reasoning applies to tlu- mother. The 
reason for the more favourable construction, 


evident that tluy have a sufficiency, and are 
under no necessity of seekiusr a maintenance 
from others: contrary to where the Eazeo 
decrees a maintenance to a wife, and a space 
of time elapses -without her receiving any, 
for her right to maintonance does not cease 


as adopted by Haueefa, is that a father is on account of her independence, because it is 
authorized to take charge of his absent j her duo, whether she be rich or poor. 


eon's effects; for as the conservation of an/ __ _ _ 

absentee's property is allowed to devolve I t/.pon the absentee*s credit. 
upon his executor, it must bo admitted that ' 
it appertains^ to his father in a superior 
degree, as he is more immediately interested; 
and the sale of nioveable property is one^ 
part of conseryatioa; wffiorefore the father 


Zhdess where it is decreed to he provided 
What nashef 3 u 
observed on this occasion applies to casea 
only in which the Kazee has aot authorized 
the parties to provide themselves a main¬ 
tenance upon the absentee’s credit: but 
where ho has so authorized them, their right 


IS at liberty to sell his absent sou's moveable ; to maintenance does not cease in conseqiienco 
property ; but this reasoning does not apply : of a length of time passing without their 
to lands, these not being subject to conser- 1 receiving any, because the nuthority of the 
vatiqn, as they do not require it; neither , Kazee is umversal, and hence his order to 
does it apply to any other than a pa-rent, as the J provide a maintenance upon credit is equal 


more distant relations are not endowed with 
any absolute authority whatever over an in 
faut, nor.with any power of conservation over 
the effects of an adult;. And whore a father 


to that of the absentee himself, wherefore 
the proportion of maintenance for the time 
so elapsed is a debt upon the absentee, and 
does not cease from that circumstance.—The 


thus sells the property of his absent son, if' time here meant is any term beyond a month; 
the price he receives for it be of the same ■ —' - - ^ - 

nature with liis right (namely, maintenance), 
he is at liberty to take his right thcretrom : 
and in the same manner, if a father dispose 
of the effects or lands of his infant son, he is 
at liberty to take his maintenance out of the 
price, that being of the same nature with 
his right. 

The parents of an absentee may tajee their 
maintenance out of his effects ; but a trustee 
cannot provide it in that manner ivithout a 
decree, -.If the effects of an absent son be in 


and if the time elapsed be short of that term, 
maintenance does nob cease. 

(Section VI, 

Maintena^ice of slaves incumbent up07i 
their ofcncr.— Tnr. maintenance of male and 
female slaves'is incumbent upon their owner, 
because the prophet has said concerning 
them, “ thej^ are your brethren, whom Gob 
has placed in your hands, wherefore give 
them such food as ye yourselves eat, and 
such, raiment as ye yourselves ore clothed 


the hands of his parents, and they take their withand afflict not the servants of ytmr 
maintenance from them, they are not respon- ' Gob:” if, therefore, tlm owner do not provide 
Bible, as what they take in this manner 
their right, a maintenance being their clue, 
independent of any decree from the Kazee; 
but if the effects be in the hands of a 
stranger, and he furnish the maintenance 
to the parents thereiVom, without a decree 
from the Kazee, lie is responsible, as ho in 
tliat case, takes upon him to dispose of the 
property of another without authority, since 
lie IS no more than merely the absentee’s, 
agent lor conservation (contrary to where he I 


their maintenance, and they be capable of 
labour, they must be permittee^ to work for 
their own subsistence, as this is tenderness 
not only to the slave, but also to his master, 
being equally advantageous to both, since 
the life of the slave is thereby preserved, at 
the same time that the owner's'property in 
him continues unaffected.—Hut if tno slave 
be incapable of labour (as where a mule 
slave, for instance, is deprived of the use of 
his limbs, or where a female is unlit to hire 








of extreme youth or tender hahit), 
thq owner must then be compelled either to 
"'protride their mumtonance, or to sell them, 
neeause slaves are claimants of right iiot- 
■withatanding their bondage, and by sale 
their right is obtained, at the same time 
that tlie owner’s right is also preserved to 
him by his acquisition of an equivalent in 
the price for %viiich ho disposes of them.-- 
IThis rule does not hold with respect to other 
livingproperty (such as horses, and so forth), 
heeause cattle are not claimants of right, 
and consequently the owner ia not compelled 
to an alternative with respect to them, as in 
the case of slaves: but yot men are directed 
to furnish their cattle with subsistence op 
a principle of piety, as the neglect of this is 
cruelt5r towards the creature, and at the 
same time destructive of property, whicli is 
forbidden by the prophet.—Aboo Yoosaf is 
of opinion that the owner of cattle may be 
compelled to furnish them a proper and 
siifticient subsistence : but it is the nmre 
approved doctrine that he is not liable to any 
compulsion on that head. 


BOOK V. 


OP ITTAK, OR THE MAEUMI8SJON OF 
SLAVES. 

[ This hoolo has been omitted^ in conseq^ience 
of the abolition of slavery by Act l \ of 
so that the learning upon tha sub¬ 
ject has become obsolete^ and of no utility 
except to the antiquarian^ who can con¬ 
sult the early Edition.^ 


BOOK VI 

OF EiMAN, OR VOWS. 

Definition of lUman. —RjMAy is tho plural 
of Yamcen.—Yaineen, in its primitive sense, 
means strength or power; also the right 
riand:—m the language' uf tlu< law it »ig- 
nifios an obligation by nKMnti of which the 
mmlnttonof a vower U btrengthm^d in the 
porf.»rraontx- or the uvoidonoe of onr thing \ 
and the man who swears or vows is teprted 
the Huliir, and the thing (-worn to oj.^owed 
the Mahloof-ali“hee. 

Chap. T.—Introductory. 

Chap. I \.—Of what constitutes an Oath 
or Vow, and what does not consti¬ 
tute it. 

Chap, in—Of Kafara, or Expiation. 

Chap. IV,—Of Vow^s with respect to 
entrance into, or residence in, a par¬ 
ticular Place. 

Chap. V.' Of Vows respecting various 
Actions, such as going, coming, 
riding, and so forth. 

Chap, VI.—Of Vows in eating or drink¬ 
ing. 



VOWS, f 

Chnp. Vn.—Of Vows in speaMng ifn^JL J 
conversing. . . 

Chap, Vin.-'Of Vows in manumission 
and hivorco. 

Chap. i:X01 Vows in Jiuying, tolling, 

Marriage, b:c. , 

Chap. X,—Of N’ows respecting I*3lgn- 
mage, Fasting, and Prayer. ^ 

Chap. XI.—Of Vows in Clothing and 
Ornaments, , 

Chap. XII.—Of Vows m Striking, Kil¬ 
ling, and bo forth. 

Chap. XIIL--Of Vows respecting the 
Payment of Money. 

Chap. XIV.—Of Miscellaneous Cases. 


CHAPTEK I. 

Oaths [of a sinful nature] are of three 
kinds,—Ok’ms are of tlirec different kinds 
First, Qhamoos; Second, Moonakid (which 
is alr .0 termed Makoodat)| — and Third, 
Liglioo. ^ _ 

Ferjury—k Yameen Giiamoos* signifies 
an oath taken concerning a thing already 
past, in Avhich is conveyed an intentional 
falsehood on the part of the swearer; -and 
such an oath is highiy sinful; the prophet 
having declared — whosoever sweareth 
falscdy,the same shall God condemn to hell.* 
Kafara, or expiation, ia not inoiimhent 
(that is to say, is of no avail) in a Yatnecn 
Gliamoos; but a repentence and deprecation 
of the anger of heaven are incumbent. — 
Shafei alleges that (expiation is incumbent, 
because that was ordained for the purpose of 
uotuir away any disrespect shown to the 
name of Gop, which is sinful; and this 
rospect is evident in a Yameen (gliamoos, as 
it is calling Got) to witness to a falsehood ; a 
Yameen Ghamoos is therefore the same as a 
Yameen Moonakid; and as, in that, expia¬ 
tion is incumbent, so in this likewise. The 
ai'gument of our doctors is that a Yaniern 
Ghamoos is a crime of great magnitude (or 
deadly rin), - and expintmn in nn net of piety 
^whc iifM) it may be fultllk'd br fiistiog, find 
intention n. condition of it) ; but ihcro 
ia no expiation for a deadly sin, and conse¬ 
quently there is none for a Yameen Ghamoos; 
contrary to the case of a Vatneen Mnonaldd, 
fu that hillu uinlor the oIajhi of Mobah, or 
indifferent 

Objection.—- The description of Mobah, or 
indifferent, applies to things in which thero 


♦ laterally, a false oath, or perjury.—It is 
here proper to observe that the distinctions 
explained in this chapter relate solely to 
such oaths or vows as, being false or brokeii, 
are sinful, and consequently supposed to 
excite the divine anger, which must be ap¬ 
peased by expiation : contrary to true oaths, 
or to vows duly ful filled, as the former of 
these are frequently required for the sake of 
justice, and the latter are permitted, whence 
neither an oath nor vow, simply as such, can 
be supposed to require expiation. 













; now as a Yameen Moonakid is 
nature, liow ean it be Jilobab f 

SkI'LY. -The offence, in a Yameen Moo- 
mMd, occurs subsequently to the declaration 
of it, and is occasioned by a disrespect shown 
by ilie iower to the name of God, of lus 
own free option; ivhereas the offence, in a 
Yameen OliatQoos, exists frnni the first; and 
such being the case, a Yameen Ghaitioos is 
not to be confounded with a Yameen Moo¬ 
nakid. 

Vontracted vows (tvhen not fulfilled ),—A 
Y'AMiiE'N MoonrAKin* aignifies an oath taken 
conci ming a matter which is to come.—Thus 
a man swears that he will do such, a thing, 
or he will not do such a thing and wbere 
tlie pronoancer fails in this- (that is, where 
he does not act according to the obligation 
of his oath),-“expiation is incumbent upon 
him : and this is established upon the au¬ 
thority of the sacred writings. 

And imonsideraiG oaths, — A Yamtjsn 
LtoHOOf is an oath taken concerning an in¬ 
cident or tranaaction already past, where the 
swearer helievea that the matter to which ho 
thus bears testimony accords with what he 
swears,^ and it should happen to bo actually 
otherwise ; and from the divine mercy it 
may be hoped that the swearer will not be 
condemned for such an oath, since God has 
declared, in tho Koran, “ I will ktot cali. 

YOCT TO ACCOXfNT POK AH IKCOHSIDERATE 

oath/* An iiistanoe of Yameen l.ighoo is 
where a person sees^ Aniroo passing at a 
distance, and supposing him to be Zeyd, 
flays, by Gop that is Zeyd ! '* 

JBxpiatimi is mciimhtnt, ichether the von:> 
he toilful or com pulsatory ^ or although the 
oath be tahm tinder a deception of the 
memory. — A Wilfhl vow, and a eompul- 
satory vow, and an oath taken under a de¬ 
ception of the memory, are all the same, and 
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but for the purpose of ohliterating 
now no sin can be imputed to maniaos^or 
idiots, as such are not made answerable; it 
would therefore follow that expiation is not 
incumbent upon them. 

ItErxY.—Although expiation be intended 
for the purpose or oxpuug^ing sin, yet the 
obligation of it in this case rests upon tlie 
argument of a sin (namely, the breach of a 
vow), and not upon the actual sin itself, so 
that, wherever the breach of a vow appears, 
expiation is incumbent. 


CHAPTEll JI. 

oy WITAT CO^^TTTTTTIKI AM OATH 'Hi VO« , 

A.xD wiiM Ivors ?voT coxsrrm>; it. 

An oath 'may he expressed hy using the 
name of God,, or any of his customary aG 
tributes.^Y (that is, an oath or vow) 
is constituted hy the use of the name of 
Almiglity God, or of any of those appella¬ 
tions by which the Deity is generally known 
and understood, such as Rihrnan and Ei- 
heem.* An oath may also bo expressed by 
such, attribu-tes of the Deity as are commonly 
used in swearing, such as tlie power, or tho 
^•lory, or the might of Gon, because an oath 
iH usually expressed under one or other of 
those qualities; and the sense of Yameen, 
namely, strength, is hy this means obtained, 
since as tho swearer believes in the power, 
glory, might, and other attributes of tho 
Deity, it follows that the mention of these 
attributes oply is suificient to stren^^hen the 
resolution in the^ performance of the act 
vowed, or the avoidance ihereof. 

J'Jxcopiing his hnovdedge, tvrath, or mercy, 

Ir a man swear **by the knowledge of 
Gop,” it does not constitute an oath, because 


on account of each expiation is incumbent, i ^n oath expressed hy the kuowledgti of Gob 


because the prophet has said, ‘Hhero are i is moreover, by knowledge is 

throe points of serious import, the sporting frequently implied merely that which is 
with wliich is also serious, to wit, MAURiAaE, known ; and in this sense the word know- 
BivoiicE, and a vow.*^—Bhafei, controverts | l^^d^c is not oxpressiyo eitJier or the name 
this doctrine.—His arguments will bo here¬ 


after recited at large under the head of 
Ikrah, or com pulsatory process. 

The violation of a vo-w^ whether hf emn-^ 
pulsum or through for get fulness, requires ex 


3 1 >' 

• of God, or of any of his attributes.- In tho 


same manner, should a person swear *‘by 
the wrath of God," or “by the mercy of 
God," it does not constitute an oath, because 
an oath is not commonly expressed by any of 


piation .— If a man do a thing which breaks attributes: moreove^ by the word 

his vow, either by compulsion, or through ^ 
forgetfulness, tliese are both the same, and i ^ 

expiation is incumbent upon him in either ( Passed by that_ term ; and by the 
case, because the specified act which is the 
condition of expiation is not made void by 
the circumstances of compulsion or forget¬ 
fulness and bo also, if the thing should be 
done by a maniac or an idiot,—because there 
likewise the condition is actually fulfilled. 

Objection'.—E xpiation is not incumbent 


* Literally, a contracted oath, or vow. 

^ t laterally, a nugatory oath, or (some¬ 
times) a rash oatli, 

X That is, if tho thing Bworn to be false, 
or the vow be violated. 


iuhmat [mercy] is sometimes understood 
ram, and lieaven is also occasionally ex- 
i; and by the word 
Ghazb [wratb 1 is understood piiniahment; 
and none of these are either appellations or 
attributes of tho Deity. 

It is nut constituted hy using any other 
name,— 1 f a person swear by any other name 
than that of Goi),—such as the prophet, or 
the holy temple, this does not constitute an 

* Anglioe, the merciful, ant} theheueficent. 
Tliose attributes are affixed to the name of 
the Deity, at the beginning of tho Koran, 
and (in imitation thereof) at the beginning 
of every Mussulman hook. 








vows. 


'^1 


the prophet has said, “ if any man i he taken, in this case, as a corroborate 
ammfir yo take an oath, he must swear by I conhrmation of the promise contained in the 
the name of God, or else his oath is void. ’ — 


If a person also swear by the Koran, it; does 
not constitute an oath, although the Koran 
be the -word of OoD, because men do not 
swear by the Koran. The conipiler of the 
Hedaya observes that this is where the 
swearer only says “ by the prophet/* or / by 
the temple,’’ or “ by the Koran but if the 
swearer say, ‘‘if 1 act contrary to what I 
now say,*may T be deprived of the prophet,*’ 
or “ of the temple/* or “ of the Koran /' 
tins constitutes an oath, because such priva¬ 
tion would reduce the swearer to the state 
of an infidel, and the suspension of iniidelity 
upon a condition amounts to Yameen.^ 

particles of swearing, —Aj>r oath is con¬ 
firmed by the use of the particles of swear¬ 
ing ; ana these (in the Arabic) are three, 
namely, the letters, waw, and be, and te,* as 
oaths are commonly repeated and under¬ 
stood under this form ; and in this sense 
these particles occur in the Koran. Let it 
be also ohserved that the particles of swear¬ 
ing are sometimes understood, though not 


speech, being the same as if he were to say, 
“ i shall do this indeed/* 

The ex'prossionsy ** 1 swearf or 

“7 testifyf constitute an oath, without the. 
name of God ,— If a luan say, “ I swear,*' or 
“I vow/’ or “testify.” whether the words 
“by God” be superadded or not, it consti¬ 
tutes an oath, because such words are com¬ 
monly used in swearing : the use of them in 
the present tense is undisputed ; and they 
are also sometimes used in the future tense, 
where the context admits of a construction 
in the present; and attestation amounts to 
an oath, as in that sense it occurs in the 
sacred writings: now swearing by the name 
of God is both customary and conformable 
to the divine ordinances, bnt without the 
name of God it is forbidden; when it so 
occurs, therefore, it must be construed into 
a lawful oath hence, some say. that int.m- 
tion is not requisite in it; others, ho’svever, 
allege that the intention is essential, because 
the words here recited bear the construction 
of a promise,—that is, they admit of being 


expressed, that is, are omitted in the expres- : received as applying to the future,-and ujso 
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Sion, although > implied in the sense; and 
this constitutes an oath; as if a man were 
to say, “God, 1 will not do this /' because 
[in the Arabic] it is common to reject the 
particle for the sake of brevity : sometimes 


of being taken as a vow without the name of 
God. 

If a person, speaking in the Persian .lan¬ 
guage, were to say, “ 1 swear by Gop/* it 
amounts to an oath, because here the idiom 


indeed the letter lam is used for the swear- ; confiiu^s the expression solely to the present; 

ing particle, as it is capable (according to ^- ^ '* 

Mookturt) of being substituted for be. 

Swearing by the truth of God is not an ^ _ _ . _ „, 

oath ,— Hajvfffa alleges that if a man should divorce of my wife/* this is not an oath, as 


but, if he were to say simply, “I swear, 
some allege that this does not constitute 
an oath. If he were to eay, “I swear by the 


sw'ear “ by the irutl/of God/’ this does not 
constitute an oath, and in this Imam .Mo¬ 
hammed coincides. There are two opinions | an oath. 
of Aboo Yoosaf recorded on this point :| the egO; 
according to one it is not an oath; bnt ' 
according to the other ifc is an oath, because 
truth is one of the attribiites of the Deity, 
signifying the certainty of the divine exist¬ 
ence, and hence it is the same as if the 


an oath is not so expressed in practice. 
Swearing by the existence of God mahes 
' If a man, in swearing, say, “ by 

or “the existence” (of God), it 
constitutes an oath, betiause the age or exis¬ 
tence of God signifies bis eternity, which is 
one of his attributes. [Several other forms 
of swearing are here recited, but of no con¬ 
sequence, as their validity or nullity depends 


swearer wore to say, “ by God, the truth ! ** altogether upon certain peculiarities in the 
and as oaths are common under this mode of ' Arabic idiom.] 

exx>resaion, so an oath is hero constituted. I A vow may he co7itracted by the impre^ 
The argument of Mohammed and Haneefa I of a conditional penalty, —If a person 

ifl that the term “the truth,” as here ex- ! should say, “if I do this niay I be^ a Jew,** 
pressed, relates merely to the identity of 'or “a Christian,” or “ an infidel/* it eonsti- 
the godhead as the object of obedience, and | tutes an oath; because, as the swearer has 
hence an oath thus expressed appears to be ^tnade the condition a sign of infidelity, it 


taken by that which is neither an appella- ' 
tion nor an attribute of God, The learned, 
however, say, that if a poj-son express him¬ 
self thus, “ by the truth, I will do so and 
so,” this constitutes au oath, because the 
truth is one of the apyiellatives or proper 
names of God. But, if a person were to say, 
“ I will do this truly/* it does not. amount 
to an oath, because the word truly can only 


* Each of these letters, prefixed to the 
name of God, is expressive of the English by. 

t A celebrated Arabic grammarian and 
rhetorician. 


follows that he is conscious of bis obligation 
to avoid the condition; and this obligation is 
possible, Ijy bis making it an oath, in such a 
way as to render unlawful to himself that 
which is lawful,—And if the oath relate to 
any thing which he has done in the timo 
past, as if he were to say, “ if I have done so 


* That is, the superaddition of the expres¬ 

sion, “by God/’ must be understood in it, 
so as to make it appear an oath made con¬ 
formably to the divine ordinance, lest the 
speaker, by swearing in a way that is for¬ 
bidden, be found guilty of an offence. 
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I .i>«> a Jew/* or ** an infidel/' and so 
is a Yaroeea Gbamoos, or perjury* 
Tbe' swearer is not,^ however, in this onae 
made a Jew or an. inildel, because the words, 
‘ may I be an inlidel (and so foi^th), relate 


Sl 


each one piece of cloth, or moro (the 
^u-antity to each is as ru-iich as ;is necessary 
in praye.r *:)*—or if lie please, let uim diatri-' 
bute victuals amonj? ten paupers, tho same 
as in the expiation of Zihar,—-All these 


to some futxire indehnit'e period,—Sonie, on , modes of etfeenng the expiation of a vow are 
the ooiitrary, have alleged that he becomes authorized in tho Koran, according to the 
actually as an infidel, because the penally %vords in the text, — the exhatioit 
which the swearer imprecates uj^on himself thekkof may be eepecxei) bt ekkding 
relatestoljmpresentiustarifcol'bis testimony, • TEN- pooh PEBSonia with, suck eood as is 


being the'-sarao as if be were to say, “ I am a 
Jew, &c/’—But the fact is, the swearer does 
not become a ,lew or inhdel in cither of the 
cases before us (that is, in that of a vow with 
respect to the tuture^ or an oath regarding 
tho past), provided ho consider this merely 
as a form of swearing :f hut if he believe 
ti^at by thus swearing he fully subjects 
himselito the penalty expressed, he suffers 
accordingly, in’either instance, because he 


USTrAt/ET CdJvSimiBB lir TOUR EA.1UILI.ES), OK 
BY CLOXiriNG TEN' POOR PERSONS, Ot BY THE 
hebease of A SLAVE." —It is^manifest, there¬ 
fore, tliat, in the present instance, one, of 
these three modes is indispensable. 

Or fasting^ —liijT if the delinquent (from 
his poverty, oi\ other cause) should not be 
able to effect his expiation in any of tiuse 
three modes, he may do it by fasting three 
day.'^ 8U0cessively.--8hafci says that he has 


appears consenting to infidelity, on account , an option ; if he think proper, he may fust 
of having veutured upon a thing by tho com- ■ for three days suocessiv''oly, or for any threo 
mission of w^hich he conceives that he may separate days,—because the words of the 
be rendered an iiilideL t ' K«ran are, if he be UNABLE to bo this, 

If a poraon say, if I do thus, may the | in-rr .him fast for tifree bats," which cx- 
anger of Gob fall upon me," this does not pression is gencu'aL—The -Haneelite doctoi’s, 
constitute 'a vow, as not being . a customary in support of their opinion upon this point, 
mode of expre8sio.r\,for that .purpose. And ■ quote the authority ofjhe reading of Ahdocla 
so, also, if a person were to say, “ may I Ibu Massaood, whp vexpounds the text lo 
be an adulterer/'or “ a driinltard,’'or ' mean three days succesaively ; and this 
usurer," because these are not generally un- 1 accords w.ith what occurs in the Hadees 


derstood or received as forms of swx'aring. 


Mushhoor.f—With respect to 'what has been 
, said of the smallest quantity of cloth sufli- 
I cient in expiation, it is recorded from Jluam 
IVIohamiued. — Huneeta and Aboo I/oosaf 
I assert that the smallest quantity of cloth 
I proper upon this occasion is as much as may 
I be sufficient to clothe nearly the Avholo body; 

I for a mere 8hihvarJ is not suhicient; and 
' this is the more authentic doctrine : because 
I one who is only thus clothed is regarded 
I as naked.—That portion of cloth, however, 


CHAPTEB III. 

OF KAFARA, O.ll 

A vow may be expiated hy the emarwipa^ I -which may not sulheo in regard to .clothing]! 


tlonof a slave^ the dhtrihuHonof suficient in eating, according to its 

expiation of a vow 1! is effected by the eman- vat^e ; that is, if a person wci'C toTiestow, us 
ciputiou of a slave; and the emancipation expiation, such a quantity of cloth as,, 
of such a slave as suliices in Zihar, sunices ' although it may not suffi.ee 'for the proper 
also in the ease of a vow :—or if the swearer clothing, yet is equal in value to the fccd- 


choose, let him clothe ten paupers, giving to 


^That is, becomes subjected to the penal¬ 
ties of actual apostasy from the faith. 

f '^^ere no other penalty than that of 
expiation can bo incurred. 

t AU these cases suppose the thing sworn 
to bo false. 

§ The term Kafara means not only an 
exyuatory atonement for the breach of an 
absolute vow, but also the substitution oi an 
expiatory act for the penalty imposed by a 
vower upon himself in the case of a vow sukS- 

S ended upon a condition, wdiicb he had 
esigned to restrain ldm,self from the com- 
mission of any particular act. 

II Moaning expiation for the breach or 
violation of ci vo'w,—or for any other descrip¬ 
tion of Yameen wdiieh admits of expiation, 
such as a Yameen Lighoo, <&o. 


ing of tfen poor men, it sii.ftlce8 as a feeding 
expiation, whether such may have been the* 
intention or not,—TTius, if the person to 
make expiation wore to give to each poor 
person the ^ half of a !>roper dress (icr 
instance), this would not be siiffieient for 
an expiation by clothing ; but if the value of 
tho cloth thus distributed to each be equal 
to the price of three pounds of wheat, it 
suffices as an expiation by feeding. 

Pi'emous expiation does not stiff a 

person perform the expiation before the viola¬ 
tion of his vow, it does not suffice.--Bhalei 
nuiintttiiis that it suffices, where the expiation 


! ■ Mussulmans must be clothed In. prayer 

at least irom the waist downwards. 

I t A collection of traditions so called, 
i \ A species of drawers which arc a sail - 
cient clothing for prayer. 









vows. 


by raeans of property, and not by 
fasting, because tho expiator makes his 
atoueraeiit posterior to the occasion of it, 
(namely, his vow), and hence the case is the 
same as that of a pilgrim performing expia¬ 
tion for wounding game,*—that is, if the 
pilgrim perforin expiation after the act of 
■wounding, it suflices ; and so also in the pre¬ 
sent case, The argument of our doctors is 
that expiation is ordained as an atonement 
for oiffenee; hut in the case before us no 
offence has yet appeared,—In reply to what 
is advanced by Shafei,^ they observe that the 
vow is not the occasion of the offence, as 
nothing can be considered in any degree the 
occasion of an offence, but what necessarily 
loads thereto, and a vow does not necessarily 
lead to its own violation, but^ is rather pro¬ 
hibitory of it; henco the vow is not the cause 
of the offence in the present instance : con¬ 
trary to the case of the pilgrim, adduced by 
Khafei, in which the wound inflicted upon 
the deer loads to its destruction, by ulti- 
niately occasioning its death; these therefore 
arc not analogous cases.—It is to be observed 
that whatever the expiator may have given 
to the poor before the violation of his vow, 
he must not take back again, because this is 
alms, and it is not lawful for a man to take 
back liis alms. 

A sinful vow must he broken and crpiated. 
—If a man bind^ himself, by a vow, to the 
commission of a sin, as if he were to swear, 
“by (tOd I will not pray,” or “ I will not 
converse with my father,” or “ I will murder 
such an one in such a month,” it is incumbent 
upon him to violate his vow, and perform an 
expiation, because it is recorded in the 
traditions, that if a man vow a thing, know¬ 
ing tliat the neglect' is preferable to the 
fullilment, he ought to act accordingly, 
performing an expiation for the breach of 
his vow. 

'The votes of infidels^ being nugatory^ can¬ 
not he held as violated.—-Is' an infidel should 




sion) unlawftil to me,”* yet such articlfkii 
not actually become unlawful to him, but he 
must perform expiation when he happens to 
put on that cloth, or to eat that provision.— 
Sliafei says that expiation _ is not incumbent 
upon him, because rendering unlawful that 
which is lawful does not amount to a vow, as 
a vow is an act authorized by the law.—The 
argument of our doctors is that the words, 
“ T have made unlawful,” evince the estab¬ 
lishment of illegality in the thing : now 
there is a possibility of establishing illegality 
in a tldng that is really otherwise, by sup¬ 
posing that the speaker had taken an oath 
that he woxdd not wear the clothes, or eat 
the provisions ; and this supposition is 
adopted, in order to establish^ the illegality 
declared bv the speaker; and it follows that 
whenever he does that thing which ho has 
rendered illegal to himself, he becomes for¬ 
sworn, whether the matter be great or small, 
because when unlawfulness is once estab¬ 
lished in a thing, the illegiiiity pervades 
every part of it. 

If a man were to say, “ every thing la wful 
is unlawful to me,” every species of food and 
drink forthwith becomes unlawful to him, 
unless where the intention or design of the 
vow has regarded eomething else.—I his 
proceeds upon a favourable construction. 
Analogy would suggest^ that the vower, as 
soon as he has uttered his vow, must become 
forsworn, as being unavoidably and contin¬ 
ually placed in the performance of some 
lawful act, such as breathing, moving, 
resting, or so forth ; and such is the opinion 
of Ziffer upon it; but the more favourable 
construction is that the design of the vow is 
to establish something, the commission of 
which shall ho a crime; and as this cannot 
be effected where the intention, from the 
words of the vow, appears to bo general, 
regard to its universality drops, and such 
being the case, the vow will he construed as 
respecting meat and drink, for the saJee of 


make a vow, and afterwards violate the I general application, as it is in practice corn- 
same, either as an infidel or as a Mussulman, ' monly applied to the articles of customary 
’ ’ ■ - " . 1 . 1 • i nature docs not 

include the use of women, unless by the 
intention of the vower; but in this case it 
constitutes an Aila, because the form of 
words here recited is a vow, bearing the 
interpretation of “by God, 1. will not have 
carnal connexion with my wife:” and it is 


(supposing him to have been converted to the subsistence 
faith in tbe interim), still he is not forsworn, 
because he was not competent to make a 
vow f as a vow is contracted (that is, is made 
binding) by a reverence for the name of God, 
and the vower, whilst he was an infidel, 

cannot be supposed to have entertained any _ - , i 

reverence for the name of God:— an infidel, i to be observed that, where the vower, by 
moreover, is not competent to the perfor- 1 the words, “ every thing lawful,” intends 


mance of expiation, as that is an act of piety. 

Tows of abstinence. —If a man make cer¬ 
tain articies unlawful to him,t which are in 
their own nature lawful, as if he were to 
Bay, 1 have made this cloth (or, this provi¬ 


• PilgrimvS are forbidded to destroy game 
of any kind within a certain distance of 
Mecca, termed the Ihram [forbidden ground] 
of pilgrimage. 

t This is a phrase by which is understood a 
vow of abstinence from the thing expressed. 


woman, yet meat and drink arc not excluded 
from the vow, but still remain and are to bo 
considered as constituting a part of it.— 
What is now advanced is taken from tho 
Zahir-llawayet.—Our modern doctors have 
said that divorce follows a vow of this form, 
independent of the intention, as the afore¬ 
said words are frequently iiaed in divorce; 


♦ In reciting these forms of vows, tjae 
address [“by God,’^ or “I swear,” &o.] is, 
for the sake of brevity, omitted; it is always, 
however, to be understood. 
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fWo are cleerees upon record to this ■ it is inoumbent upon 
otrect. It is also proper that the same j’ulo > actual thinpr specified, 
should hold where the vow is pronounced in'* t s . , 


'SI- 

UTTCfll^ 


the Persian tongue, for the sake of general 
application. Let it be observed, however, 
tliat if a man were to say, whatsoever I 
have in my right hand is unlaw liil to 
there is a diltereiu^e among casuists concern¬ 
ing the clfect of it; some doctors say that 
the intention is a condition, whilst others 
maintain that it is not so; it is evident, 
however, that divorce takes place from it, 
independent of the intention, on account of 
custom. 

A vmo is binding without any condition 
annexed. —Ij? a person express a vow in 
general terms, that is, not suspended upon 
a condition, as if he were to say, I shall 
fast upon such a day for the sake of Go.p/’ 
he is hound to the observance thereof, be¬ 
cause it is said, in the traditions, “ whoever 
makes a vow, and specifies it, he is bound to 
the observance of what he has so specified/^ 

Ii? a. person suspend a vow on a condition, 
and the condition afterwards oecrir, he is 
bound to the performance of what he has 
vowed; and expiation is here of no avail, 
because the tradition above recited is general, 
— that is, applies to a suspended as well as 
an unsuspended vow; and also, because a 
vow suspended upon a condition becomes, 
upon the condition taking place, the same 
as one of immediate performance.—It is re¬ 
corded of Ilaneefa, that he receded from this 
doctrine, alleging that if a man were to say 
(for instance), “ if I do so, .1 am ixnder ob¬ 
ligation to perform a pilgrimage,’^ or “to 
fast a year,” or “ to bestow all my property 
in alms,’’ and then perform an_ expiation for 
his vow, it suifioes ; and such is the opinion 
of Mohammed. If, however, the vower 
should not make an expiation, hut perform 
the thing which he had specified, ho is dis¬ 
charged from the obligation of that also, 
provided the condition be of such a nature 
as that the vower hud no intention it should 
ever take place. The reason of this is that, 
where the condition is of the description 
now mentioned, the speech of the vower, as 
aforesaid, bears the sense of a Yameen, or 
suspended vow, and also of a J^uzr, or 
absolute vowevidently of a Nuzr, be¬ 
cause such a form of words is commonly 
used to express a Nuzr; and also of a 
Yameen, because the design of the person, 
in so speaking, is to restrain himself from 
doing the act which constitutes the condi¬ 
tion : and such being the case, it remains at 
has option either to perform expiation, re¬ 
garding his words in the light of a Yameen, 
or to perform the condition specified, regard¬ 
ing them in the light of a Nuzr : it is other¬ 
wise, however, where the thing conditioned 
is not of the above-mentioned desociption, 
but is actually intended by the speakor,--as 
where a man (for instance) sa-ys, “if God 
grant me a recovery from this illness, I am 
under an obligation to perform a pilgri¬ 
mage,” for here expiation does not suffice, but 


him to perfonrCUhe 

, _ becaiiso in this case 

the words do not bear the sense merely of 
Yameen, but also of an absolute vow of per¬ 
formance : —and this distinction is approved- 
A xow pronouncoxl^ with a resermtion of 
the will of God, Is null .— If a person make 
a vow of any thing, adding, “if it pleaso 
Gon,” as if he were to say, “ by God 1 will 
do this, God willing/’ ho cannot be forsworii, 
because the prophet has said, “he who vows- 
any thing, adding, ‘if it please Gon/ cannot 
be forsworn.”—It is to be observed, howevea*, 
that it is a condition that tho words “ Goi> 
willing,” do follow in immediate connexion 
with tlio words preceding, because if they bo 
pronouneed^ separately, after having uttered 
the vow, it is a retractation; and a retracta¬ 
tion in Yameen is not lawful. 


CHAPTER lY. 

01 ' TOWS WITH UKrtTECT W .-.NTUAJVCK TN'rc^ 

Oil IlK-lIIiKSCK A PAUTICULAB PLACE. 

A. vow against entering a house is not vio¬ 
lated by entering a mosque^ ch'urch, 1 1 * 
a person make a vow, that/‘he will not 
enter any house,” and ho should afterwards 
enter a mosque, or synagogue, or church, he 
is not forsworn, because a house is a place 
built for the purpose of dwelling in (that is 
of sleeping, &c.), and buildings of tho above 
description are not designed for this purpose: 
“the rule is also the same, if the swearer 
should enter a porch or portico before the 
door of a house for tho same reason. Some 
have asserted that if the portico be inclosed, 
in such a manner, that when tho front door 
is shut, a person may he said to he in the 
house, the s wearer by entering such portico 
violates his vow, it l»oing customary for 
persons to reside and sleep ia such a place. 
If tho swearer also enter an Iwan*^ he is for¬ 
sworn, because that is designed as an ocoa- 
sioiial residence in the hot weather, and is a 
species of dwelling as much as a summer or 
winter residence. Some have conceived that 
this is the case only wliere the Iwan has four 
walls [that is, where it is a comniete quad- 
ranglej; ^ this distinction is made, because 
tliose buildings in Koofa, and other parts 
of Arabia, ^ are generally so constructed ; 
whereas, with us [that ia, in Hiiidostaii and 
Persia] th(jy have commonly three walls 
only, being quite open in front, aud there¬ 
fore are not to be considered as a house.—^ 
Others, however, say that entering an Iwan 
is a violation of the vow, whether it he con¬ 
structed of tJrree walls or of four ; and this 
is approved. 

* An Iwan is an open gallery or balcony, 
on tho top of, or adjoining to, an house, the 
roof of which is generally supported by piers 
or pillars, for tlie benefit of tho air in tho 
hot season. 
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against entering ct fi^ercii xs w^ipart 



.. of the hotiae. Some have '^uitl* 

vtium'ed h^^'enterimj a rwm.— lF a person] with ns, he.is not forsworn.—In the same 
swear that “ ho will not enter into a place,” i manner^he^ is forsworn it he enter the poj-- 

that is, into a Serai, and he afterwards ' ^ ... 

enter a place which is desolate and in ruins, 
he is not forsworn: but if a person swear 
that “ he will not enter such a pliiee/' the 
place heinjr then in a good and habitable 
state, and lie should enter it after it had 
fallen to ruin, and been laid level with ihe 


tico only of the honso. specified in the vow. 
The compiler of the Hedaya observes that 
this case admits of a ciigtiiiotion ; thus, if the 
portico be such as that, if the (loo.r be shut, 
it forms a part of the house, and it be co vered 
in, lie ia forsworn, but if otherwise, ho is not 

jLCHLcu. w -__ _ - forsworn,—If he stand under the arch of the 

nlarm he irfoi^wornrbecause he is also forsworn, provided the 


among both the Arabs and Persians, means 
any particular place, as with them it is^cora- 
mon to sav., such a Ihiar is peoidcd,”—-or, 
“such a‘Daar is desolate (that is, aban¬ 
doned):” now an edifice is the description 


arch be so constructed as that when the dooi* 
is shut It becomes included as a part of the 
house ; but if the nreh be bo situated as that, 
after shutting the dour, it is not included 
as a part of the dwelling, he is not forsworn. 


of the term Daar, and this description is j because the door ia designed aa a protection 


regarded in the first of the above cases, but 
not in the last, , 

Ii? a man toke an oath, saying, 1 will not 
enter into this Daar;” and the said place 
should afterwards become ruined and deso¬ 
late, and should again be rebuilt, or repaired, 
and the swearer should after that enter it, he 
is forsworn, according to what was before 
observed, that the appellation Daar still 
continues to be appDed to the place, after 
the 


to the house ; so that whenever the archway 
is not, by shutting the door, included as a 
part of the house, but is without the^ door, 
it is evident that it is not included in the 
Louse. 

Case of votes respecting abstinence from a 
thing in which the vov?er is at %iri'sent en¬ 
gaged. — Ip a man sliould swear “ I will not 
enter into this house,” and it should so be thai; 
he is in the said house at the time of swesw- 


upon 


destruction of the edifice w.luch stood | ing thus, ho is not forsworn by sitting down 
1 it.but if this place, after having in that house, nor unlcss^ho go out of the 


been ruined and desolate, should be rebuilt house, and again enter it. Ibis is n.pon 
as a mosuuc, bath, or dwelling-house, and i a favourable construction.—Analogy would 
the swearer should, after that, enter it, he is suggest that the vower is forsworn, because 


not forsworn, because in any of these cases 
the term Daar is no longer applied to the 
place, tts it is then called by another name, 
such as mosque, and bo forth : and the same 
rule bolds wdiere this person enters that place 
aftfirtho destruction of such mosque, bath, 
or other public building, as may in the 
interim have been erected there, because 
the place will not recover its original name 
after such destruction. 

A vow against entering any particular 
htmse is not hrohen by entering it when in 
rvins.--l¥ a man swear “ he will not enter 
such a dwelling-house,” and he should enter 
tboToin after it bad been destroyed or become 
desolate, he is not forsworn; because the 
term dwelling-house is ubrogated, as no 
person then d wells in it; whereas, if the roof 
only should have fallen in, and the walls 
remain, and ho were then to enter it, he 
would be forsworn, because it is still con¬ 
sidered as habitable, and the place dv)GS not 
lose its appellation of a dwelling-house 
[Bait] from that circumstance. In the same 
maimer ho is not forsw^orn where, the house 
having been destroyed and laid level with ( 


the ehcct of the commencement of the act 
I and of its continuance ia one and the same ; 
and as lie would he forsworu^ by tlie com¬ 
mencement of the act, so be is by its oon- 
tinu'cince : but the more favourable constn.o- 
lion is that, admitting the ctfecfc of the 
commencement and the conldnuanoe to be 
the same, yet this can only be where the act 
is of such a nature as to be capable of con¬ 
tinuance, which the entrance into a place 
does not allow, as the word entrance simply 
implies passing from without to within. 

Ji' a person swear that “he will not put on 
a particular garment,” and should happen 
to have the said garment upon him at the 
very dime bf liis so swearing, and should 
forthwith take it off, he is not forsworn. 
And so also a person riding upon a mule lor 
other beast) if he takes an oath, saying, ** 1 
will not ride upon this animal,'* and sliould 
forthwith alight, he is not forsworn. In the 
same manner, a person residing in a house, 
if he swear that “ he will not live wi tius 
house,” and thereupon begin to remove out 
of it, he is not forsworn.--Ziffer mamtaina, 
however, that the swearer, m the last of 


the plain, another house is built upon the | those instances, is forswaun, as the circuni- 
sanie spot, and ho then enters this liouse,— stance upon w^hioh the violation ot nia vow 
because tlio term dwelling-house, ns upplied , is suspended (namely, his residence in the 
to the former house, was rendered inappli- ' house), does already exi.st, however short the 


cable by the circumstance of its ruin. 


I time may be. Our doctors argue that a vow 


A vow against entering a house is is imposed with a view to the fulfilmeiit of it, 
violated by going Uipon the roof or entering ' and therefore, that in the present instanoe, 
the portico^ drc.—lF a man swear that “he ' such a space of time as admits of the lulfil- 
will not enter a certain house,” and ho after- 1 ment must be excepted from the vow; and 
wards go on the top of the Jiou&o, from the hence, if the sw'earcr make any delay, he 
outside, he is forsworn, because thereof is a|is forsworn, because such acts as are here 








vows. 



<;ii Ar. V.] 

are capable of contimiance, as a j 
JimtV' TOtty* witL propriety, say,rode a 
whole day/’ or “ I wore such a robe for a 
day contrary to the act of entrance ; as a 
man oouid not say, “I entered for a day 
and the possibility of continuance in such 
acts bdnj? thus proved, it follows that the 
eifect of tho commencement and the eon- 
tinnance is one and the same : ^ but if the 
swearer should here purely intend the com¬ 
mencement of the act, and say that his 
desig'ii was to vow that he would not noe 
again (for instanoe), Ins declaration is to 
be credited, as his words admit o£ that con¬ 


struction. 

If a man make a vow, saying, I will not 
reside in this house,’’ and he should luinself 
leave the house, his family and effects still 
remaining in it, although he may have no i 
intention of returning to reside there, yet i 
he is forsworn, because he is still supposed 
to bti an inhabitant of that house, from the | 
circumstance of his family and effects con- j 
timiing therein; as merciiants, Nvho reside 
in the Bazaars [that is, have siiops_ there], | 
say, notwithstanding, “they reside in such | 
a street,” meaning the residence of their i 


families. ^ ... . . i 

: A vow against I'esiding in a city is not ' 
hrohen ly the votveds family continuing^ 
there. a man make a vow, saying, 
will not reside in this city,” and he go forth I 
from it, resolving not to return thither, 
although his family should still continue to 
reside there, yet he is not forsworn, and his 
observance of the vow does not depend upon | 
his carrying his family and effects out of i 
tluit city, according to wbat is recorded from 
A boo Toosaf, because (contrary to the pre¬ 
ceding case) he is then no longer considered 
as an inhabitant thereof in the customary i 
acceptation :— and a village is (in the JIa- ; 
wayet Saheeh) declared to be the same as j 
a city, with respect to this rule.—Ifaueefa i 
obsfTVGS, upon the preceding ease, that tho [ 
removal of the whole of the effects from the , 
^housc is necessary, insomuch that if oven 
a eitigle njiil of the vower’s property be left j 
therein, he is forsworn, — because, as his 
rosidence in that house was understood from 
the whole of his effects being there, so will 
it still b< understood whilst any part of them 
remains therein.—Aboo Yoosaf alleges that 
the removal of a. principal part of them is 
suflicient, because the removal of the whole is 
sometimes impracticable. Mohammed says 
that the removal of such quantity only is 
necessary, as might be sufficient for house¬ 
keeping, because any thing beyond that is 
not of a residentiary nature ; and the learned 
have agreed that this is the most laudable 
distinction.—'It is here requisite that the 
swearer remove to another house, without 
delay, in order that he may observe his vow; 
for if he should not remove into another 
house, but into the street or a mosque, the 
learned in the law say that he does not fulfil 
Ids vow; the reason of which is that if a 
person were to remove out of a city with his 


family, so long as ho does not fix_ 
another xdace of abode, his first residence 
remains with respect to iirayer; * whence, 
if he return to his former abode, he is still 
accounted an inhabitant; and the same holds 
good in the present case. 


CHArrEK v. 

OF TOWS hespecting vabiotjs actions ; 

SUCH AS COMING, GOING, RIDING, AND 

SO FORTH. 

An evasion of a vow is a violation of it .— 
If a man swear tb.at he will not go out of 
tb- mosque, and afterwards desire another 
to carry him forth from it, and the other do 
80 , he is forsworn, because an act per (brined 
by the direction or any person is attiibutcd 
to the director, and it is here, therefore, the 
same as if lie had mounted a beast, and rode 
out upon it: but if another person were to 
carry him out of the mosque by compulsion, 
he is not forsworn, because the _ act of a 
porson compelling cannot be attributed to 
the porson who ia forcibly compelled, as he 
gave no dirootiou in it.—If, moreover, a 
person should carry out the swearer with his 
will, but without his direction, he is not 
forsworn (according to tho Ilawaj oi Saheeh), 
because bis removal cannot here be estab¬ 
lished, as it can only be so by the circum¬ 
stance of his directing or desiring it, and not 
by bis will alone; and his desire or direction 
do not appear. 

If a man swear that he will not go forth, 
[from his house] except to a funeral, and he 
afterwards go to attend the funeral, and some 
other business should then occur to him, and 
he go upon that business, be is not forsworn, 
because the act of going to the funeral was 
excepted from his vow, and his motions after 
that are not forthgoings, as by gcing^ forth is 
understood removing from tho inside of a 
house to the outside. 

If a man swear, saying, “ f will not go 
forth towards Mecca,’’ a id he afterwards go 
forth with a design of going to Mecca, and 
return, he is forsworn; because his going 
forth with a design of going to Mecca (which 
is the condition) is hei’e found, since, by 

S forth is understood removal, from the 
5 of tho house to without, which has 
here occurred. ^ But if he should have sworn, 
saying, ‘^I will not come to Mecca,” and 
he afterwards go towards Mecca, and return, 
he is not forsworn, nor until such time as he 
actually enters Mecca, because coming im¬ 
plies arriving, and that has not taken place. 
If a man swear also, “that he will not go 


* That is, he is supposed to be included in 
the public prayers offered up in the mosques 
for the welfare of that city and its inhabi¬ 
tants. 
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^oraB* Meoca/’ some lawyers say that the 
0446 - vill be the same as this last recited, 
whilst others assert that it corresponds with 
the preceding case; tins last, however, is the 
more approved doctrine, because going im¬ 
plies removal, and arrival is not necessary to 
constitute removal. 

A n muhtermined vqw of performance 
not Tiolaiod until the death of the vomer,—Jr 
a man make a vow that “ he "will go^ to 
Mecca,’’ and he should not go to Mecca during 
his life, he is forsworn: but he will not be 
accounted forsworn until after his death, 
because whilst life remains there is a hope of 
his fulfilling his vow. 

Vowe made with a view of prm^entmz.—I f 
a man make a vow, saying to his wife, “ if 
you go out unless by my permission, you are 
divorced,” and he should afterwards once 
grant such permission, and the woman go, 
out accordingly, and she should^ again go 
out without her hiisband’a perralesion, the 
consequence of his vow is incurred (that is 
the woman becomes divorced), because per¬ 
mission is requisite each time that she goes 
out, as he excepted from his vow the act of 
her going out with his permission, and any 
other act of going out beyond that ia included 
in the inhibition, wherefore the consequence 
ia induced by her going forth without his 
permission.—If the vower explain, saying, 

“ 1 intended one permission only,” his decla¬ 
ration is to be credited in a religious view, 
hut not in point of law, hcoause, although 
his words, as above, are capable of “this 
<;onstruction, yet it is contrary to their ap¬ 
parent tendency. „ r ^ 

Case of a 7)oio expressed generallyt hut 
reslricte.iX in its sense^ to some particular 
<>ccasion,~-lh' a woman, be desirous of goiug 
out, and her husband say, “if you go out, 




If a man invite another to sit downl^j_ 

oat breakfast with him, und the other make 
a yow, saying, “if I. eat breakfast iny slave 
is free,” and he should thun proceed to his 
own house, and there eat his breakfast, he 
docs not iiKiur the penalty of his vow, because 
what he said, as being an answer, relates 
solely to the spcecJi of the other person, and 
is therefore construed as regarding that 
breakfast to which the other ^ had invited 
him. But if the person thus invited were 
to answer, “if 1 eat breakfast this day niy 
slave is free,”—upon his breakfasting either . 
there or elsewhere at any time during that 
day the penalty is incurred, because, hero ho 
has superadded to his reply the expression 
“ this day,"' and hence what he has said is 
renderi'd a separate sentence and not a reply. 

If a man swear that he will not ride upon 
the beast of an y other person, and he should 
afterwards ride upon a horse, the property 
of one of his slaves, who is a Mazoon, he is 
not forsworn (according to Haneefa), whether 
such Mazoon he involved in debt or not.*— 
If the Mazoon, however, should be very 
much involved in debt, the vower is^ for- 
Bworn, although he should not intend it, as 
the master, in such case, is not held (by 
Haneefa) to be possessed of any property in , 
the animal. If, on the contrary, the debts* 
of the Mazoon be of trifling consequence 
only, or if ho should not be in debt at all, 
the master is not forsworn, where he does 
not intend it, because in either case, he 
himself the virtual of the 

animal:—but the animal is held to belong 
to the Mazoon, both in the eye of the law, 
and also by ooinraon usage, and hence con¬ 
cerning hzB belonging, to the master there is 
no doubt; whereforedns intention in the act 
is requisite. Aboo Vqosaf says that he is 


unless 

he he so intentionally, because whether the 
animal he tho property of the master or not 
is dubious. Mohammed, on the other hand, 
says that he is forsworn, although he he so 
unintentionally, since the animal is his pro- 


in no respect repugnant to a slave beip-g the 
property of his muster. 


you are divorced,” and she thereupon sit | not forsworn in any of those cases, 
down, and afterwards go out, the oonse- " ; -l .-l i._. 

<luenoe is not induced,—that is, divorce does 
not take place. — and_so also, if a man be 
desirous of beating his slave, and another 

vow, “if you beat him, such an one my, -- 

filave is free,” and the mau, desisting only | perty, a» the two disciples hold that debt is 

for a momontary s,]mce, beat his slave, the - -^--- 

slave of the other person does not become 
free. The reason of this is tliat the design 
of the speaker in what he vowa is to prevent 
that going forth of the woman, or that which 
(according to what then appears) the woman 
or the master is intent upon doing, and of 
course the vow is restricted to that beating, 
or that going forth, as the foundation of tho 
vow rests upon what appears at tho particular 
crisis.—This species of vow is termed yameen 
i’owr, or a sudden vow : and Haneefa is the 
first who makes any mention of this land of 
vow: lor previously vows wore described as 
of two species, one general (as where a man 
says, “I will not do so”)—and tho other 
restricted (as where a man says, “ I will not 
do so this day”) but Haneefa deduced from 
these a third*, saying, “ tlm third sort is that 
which is general with roBi'ect to tho words, 
but restricted with respect to the sense.” 


C’HArTp;ii yi. 

OF VO WS WIITl. BKSP130X TO EA^TITO OB 
pumifiiro. 

Vows with respect to eating dates, —If a 
person swear that “ he will not cat of such 
a date-tree,^’ Ins vow relates to the fruit of 
that tree only, because he has referred his 


Heoause all tho effects of his slave are 


virtually his own 
slave be not involved 


provided tho 
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vows. 


tiiiBg which is not eatable, namely, i 
tke..t!ree ; •wherefore his yow is tnotapho-| 
rically taken to regard the ardele which is i ^ 

the product of the tree, namely, the dates ; | vow with respect to buying 
and the subject admits the metaphor, as the ' -wnra^ fn h^ wil 

date-tree is the cause of that article existing. 

But it is a condition that the dates do not 
undergo any change by a new oi)eration ; for 

if he were to drink a Nabbeeza (or infusion) __ 

prepared from these dates, or juice expressed I argument of llaiieefa on this point is that 


nkdJJL J 


cause lUtb-Mozennibs are termed Ritbs, ahd' 
Booar-Mozenniba are termed Boosrs. Thus 
it is the same as if a man were to make a 
- / . -that is, if a 

man were to swear that he will not this day 
buy Ritbs (or ripe dates), and he should 
afterwards on that same day purchase 
Mozennibs (or half-ripe dates), he is not 
forsworn ; and so in this case likewise. Tho 


from them, yet he would not ho forsworn. 

A v(M> of ahdinenoe from anything is not 
broken by eating that thing when it has ac^ 

S aired a new description, —If a man swear 
lat he will not eat of those Boosrs (half- 
ripe dates), and should afterwards eat of 
them when they have become ripe, he is not 
forsw'orn; and so also, if he should swear 
that he will not eat of those Ritbs” (ripe 
dates), “nor drink of this milk,” and he 
afterwards oat of these mixed together, after 
the Ritbs shall have become inelk)w and the 
milk coagulated; because the description of 
half-ripe or of ripe is the motive for the 
vow, a7id those descriptions are no longer 
applicable; and in. the same manner, the 
milk being in the state of milk is the motive 
of the vow, wherefore the vow is taken re¬ 
specting it in that state; milk, moreover,^ is 
ranked among eatables, wherefore by milk 
is not understood any thing which may be 
produced from it. It is otherwise where a 
man vows that “ he ‘will not converse with 
such an infant,"' or with such a youth,” 
and ho converses wuth the infant after he 
becomes a man, or with the youth after he 
has become aged, - for here he is forsworn; 
because refraining from converse with a 
Mussulman is forbidden by the law, whether 
such Mussulman be an infant or a youth; 
hence the descriptions of infancy or aclol- 
escenco are not regarded, in the eye of the 
law, as motives of the vow; consequently 
the vow is understood to respect such a per¬ 
son ; and the vower is accordingly forsworn 
if he converse with that person after he 
airives at years of maturity. 

Or denomination, —Ip a person swear that 
“he will not eat of such a kid,” and he 
should eat thereof after the said kid shall 
have become a goat, he is forsworn, because 
the description of kid, in such an animal, is 
not the motive of the vo-w, since a person 
who avoids eating the flesh of kids, still 
more avoids eating tho flesh of goats. 

If a man make a vow that “ he will not 
eat Boosrs (unripe dates), and should after- 
^■ards eat Ritbs (ripe dates), he will not be 
forsworn, because Ritbs are not Boosts. 

Ip a person make a vow that “ he will not 
eat Ritbs or Boosrs,” and he should after¬ 
wards eat Mozennibs (dates which are begin¬ 
ning to lijien), ho is forsworn, according to 
Haneefa. The two disci pies say that ho is 
not forsworn by eating Boosr-MozennibB, in 
a case where he may have sworn not to eat 
Ribts; neither does he violate his vow by 
eating Ritb-Mozennibs, in a case where he 
has made a vow against eating Boosrs; be- 


Ritb-Mozennibs are such as rather inclino 
to Boosrs, and Boosr-Mozennibs are the re¬ 
verse—(that is, such as rather approach to 
Ritbs), wherefore eating either ot those is 
eating Boosrs or Ritbs, and the vow regards 
one or other of them,: —contrary to the caso 
of buying, as the buying relates to every 
species, wherefore the inferior species is a 
dependant of the superior. 

If a man vow that “ he will not buy any 
ripe dates,” and he should afterwards pur¬ 
chase a cluster of unripe dates, among which 
there may chance to be some ripe, he is not 
foi’sworn; because the purchase relates to 
the whole, and the smaller quantity is a 
dependant of^ the greater; but, if the vow 
were made with respect to eating, he is for¬ 
sworn, because the eating of them relates to 
from time to time, wherutore the vow regards 
every ono of them. This caso is therefore 
the same as if a man were to vow that he 
would not purchase any barley, and he should 
afterwards buy wheat, having among it some 
grains of barley, in which case !ho is not for¬ 
sworn ; but if he should vow that he would 
not eat any barley, and he should afterwards 
eat wheat, among which are some grains of 
barley, he is forsworn, for tho reason here 
stated. 

If a man vow that “ he -will not eat flesh,” 
and he should afterwai'ds eat the flesh of 
fish, he is not forsworn, on a favourable con¬ 
struction of the law. Analogy would sug¬ 
gest that he is forsworn, because the meat 
of fisli is termed flesh, and so it is denomi¬ 
nated in the Koran ; hut the reason for tho 
more favourable construction of the law is 
that the meat of fish is only termed flesh 
metaphorically, as _ flesh is produced from 
blood, and there is no _ blood in fish, on 
account of their inhabiting the water. If 
the vower, on the contrary, were to eat of 
the flesh of a hog or a man, he would bo 
forsworn, because that is actually flesh, 
although tlic use of it he -forbidden, and a 
vow is sometimes made wifh respect to for¬ 
bidden things; and in, like manner he is 
forsworn if he were to eat of the liver or 
the paunch of any animal, because that is 
in reality flesh, as being produced from 
blood, and is, moreover, used in tlie same 
manner as flesh. ^ Some say that, in our 
times, the vower is not forsworn by eating 
of liver or paunch, as these aii:ioles are not 
among us acoounted flesh. 

Tp a person swear that “ he will not eat or 
buy fat ” (that is taliow), he is not forsworn 
by eating or purcJiasing fat, unless it be the 
fat or tallow of the belly. The two dis- 






vows. 


;Sl 


that the swearer would violate | should eat walinit or almond bread in i 
"** JbHT iow by purchasing or eating the fat of I'he is not forsworn; because such bread is 
the back, because tho peculiar quality^ of I not common in that region ; whereas, if he 
tallow, which is molting in the fire, exists | were to eat such bread in Tabristanf, or any 
in this species, as well as in that of the ' other place where it is tho usual diet, ho 
belly. The argument of Haneefa is that | would violate his vow. 
the fat of the back is in reality llesh, as person swear that/‘he will not eat 


being produced from blood ; and it is, more 
over, used as flesh, and thence the flesh 
derives its value and goodness; for which 
reason a person eating it would violate his 
vow, where he had sworn not to eat Ileah, 
and is not forsworn by selling the fat of tlie 
back, where he had sworn that “he would 
not sell fat.’^ Some allege that this diffe¬ 
rence subsists only where the vower has 
sworn concerning fat, but not whore he has 
sworn concerning tallow, as that is never 
used in the way of flesli. 

Ip a man muk© a vow that “ he will neither 
eat nor buy flesh or fat,'’ and he should 
afteiwards cither eat or purchase the fat 
tail of a sheep, yet lie is not forsworn, bo 


Shaw a " (or ste^v'), then the oath rehitea to 
the flesh of the stew, and not to the ve^je- 
tables or eggs that may be mixed with it; 
because the term Shawa means the meat of 
the stew, and is therefore to be construed in 
its literal meaning, unless where tJiu swearer‘ 
may have intended by the word Shawa to 
express and include the above-mentioned 
articles also, when, the abstinence ought to 
be conformable to the intention. 

If a person swear that “ he will not eat 
Tabbeekh ’’ (or boiled meat), his vow re¬ 
spects boiled flesh4^ This proceeds upon a 
favourable construction of the law, accord¬ 
ing to general usage; and the ground of it is, 
that the unrestricted sense of Tabbeekh can- 


tliis part is altogether distinct from ' not be admitted on account that this would 


both flesh and fat, as not being used for tho 
same purpose as either of them. 

If a man swe^ar that “he will not eat of 
this wheat/' he does not violate his 


preclude the vower^ from the use both of 
food and of medicine, which is not his 
design. The term Tabbeekh, therefore, is 
here construed to mean the particular 


unless he chew it; and if he should eat j thing usvially^ understood by it (namely, 
bread made of tho wheat, he ivS not .forsworn, flesh cooked in water), unless where the 
aijcording to Heneefa.—The two disciples j intention of the vower may have extended 
Diaintain that by eating the said bread he is | tarthor, as if he were to declare that he 
forsworn, since by the terms of the vow is j meant thereby every species of boiled pro- 
alao understood wheaten bread, according to , visions,—for here this declaration is to be 
oonimoii usage,*- The argument of Haneefa i credited, since this is a violence to himself, 
is that, the eating of wheat is a thing actu- ’ and a man is empowered to inflict penalties 

'it - . - _ J_ T . _ _1 ^ ^ i. Iv J>.«1 .'1 r\ 1VM Cirk I r T i- -♦vt erin. 


ally practised, aa men eat wheat boiled and 
dressed in other inodes, and the 
acception must (according to its tenets) 
always be preferred to the metaphorical, 
although that be sanctioned by custom.- If 
the swearer should chew the wheat, the two 
disciples coincide in opinion with our doctors, 
that he is forsworn; and this is approved, 
since tho eating of the wheat comprehends 
the chewing of it, in the common, form of 
Metonymy, aa where a man vows that he 


upon himself. If, moi’cover, in this ease, 
literal 1 the vower were to sup of the broth of flesh- 
meat he is forsworn, because it partakes of 
the (luality of flesh, and broth is also termed 
Tabbeekh, wherefore ho would be forsworn, 
“ as having eaten Tabbeekh.'/ 

If a person vow that “ he will not eat any 
Has’’ [head], by this is to be understood the 
head of an animal, as u.sually prepared for 
cookery, and exposed to sale.—dt is written 
in tho Jama Saglieer, that if a person swear 


will not set his foot in the house of such a that he will not eat Has, by this is under- 


porsoii, and afterwards enters that house, in 
which case he is forsworn, whether he rides 
into the house, or goes in on foot. 

If a man make a vow, saying;. “ I will not 
eat of this flour,” and he should afterwards 
eat bread made thereof, he is forsworn : be¬ 
cause flour is not oaten in its simple state, 
and hence it is construed to mean such 
articles of food as are prepared from it. - If. 
on the contrary, he were to eat the actual 
flour, he is not forsworn; and this is ap¬ 
proved; because here it is certain that the 
words were intended in their metonymical 
sense,^ and with that sense the eating of 
flour in its simple state dues not accord. 

If a person swear that “ he will not oat 
bread,” by this is to be understood, such 
bread as is commuuly eaten in that place ; 
and this is, in general, either wheaten or 
barley bread, one or other of which is almost 
uiiiversally used. If, also, the sw’earer 


stood the heads of cows, bullocks, and goats, 
according to Haneefa;- but that I he two 
disciples hold it restricted to the heads of 
goats.—This diversity of opinion, however, 
(irises solely from the difference of times; 
for in the time of Haneefa the word Has was 
used to express the heads of both kinds ; but 
in the time of the two disciples, the heads of 


* A division of Persia: the ancient 
Chaldea, 

t A province in upper Persia: tho ancient 
Hyrcania. 

f Tabbeekh literally ra.cans boiled; in 
common usage it signitles boiled flesh ; but 
according to its literal meaning, tho term 
might equally well be applied to any other 
food,—This whole case turns upon the 
express and generally accepted meaning of 
tho word. 
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«roatr- only ; and in our times, decrees arc I The argument of Haiieofa herein is t| 
\ 4 i«ii 4 i^%'ccoTdiug to whatever may be cns-^ 'Idam implies that which is eaten p a <le- 
tomafy in conformity with general usage, as | pendant, and depondancy is aotually lound 
is mentioned in the abridgment of Kadooree. in a case of admixture where it stands in 
If a person vow that ^Mie will not eat, the place of breadj and it virtuaJly exists 
Phikiha,*^* and ho should afterwards eat of where the article used is ot such a nature as 
oranges, citrons, dates, pomegranates, or never to be eaten alone. With r'.speot to what, 
cucumbers, ho is not forsworn; but if he| Aboo Yoosaf alleges of Idam being deri-ved. 
should eat apples, melons, or apricots, he 
violates his vow.-—This is according to 


ling 
tt lie 


Haneefa.—The two disciples say that tie is 
also forsworn if he eat oranges, dates, or 
citrons. In short, Fakiha is a term used to 
express things introduced as a delicacy be¬ 
fore or after meals (that is, such things as 
are indulged in as a delicacy over and above 
the comm on food); and it is the same 
whether the fruit of which it is composed 
be dried, or in the natural state, provided it 
be thus indulged in, in both ways (for the 
vower would not be forsworn by eating- 
dried melons, which it is not common to use 
US a superiiuouB delicacy), and this is the 
case with apples, melons, and apricots, 
wherefore he would be forsworn by eating 
them ^ but it is nob the case with cucumbers 
and citrons, as these are considered meredy 
as vegetables in buying and selling, and also 
in eating;—in buying and selling, as they 
are sold by green-sellers;—and in eating, as 
they are, at the time of meals, set along with 
other vegetables ; wherefore the vower is not 
forsworn by eating cucumbers or citrons. 
With respect, however, to oranges, dates, 
and citrons, there is a difference of opinion, 
as above mentioned ;— for the two disciples 


from Mowademit, or congeniality, it may bo 
replied that such congeniality is completely 
found in admixture and vinegar, or other 
similar fluids, are never eaten alone, but 
mixed with bread or other food; and salt, 
also, is not usually eaten alone ; and. it, 
moreover, is liable "to melt; wherefore it is 
a dependant (contrary to the ease of flesh, 
and, other corresponding substances, which 
nre frequently oaten alone) .—and hence, by 
eating these, the vower is not forsworn, 
unless whore he intends such articles in hia 
vow, for thi,4 is a violence to himself, and a 
man is empowered to inflict -penalties upon 
himself. It is to be observed that oranges 
and dates are not considered as Idam: this 
is approved. 

If a person mo.ke a vow that “ he will not 
eat Crhadd” [dinner], by this is understood 
eating at any tune from daybreak tii.1 noon; 
as by Asha [supper], is understood what 
is eaten between meridian prayer and 
midnight, because any time after the sun’s 
declination from the meridian is the time of 
Asha. Some assert that this was the distinc¬ 
tion among the ancients ; but that with the 
moderns the time of Asha is trom afternoon 
prayer ; and the morning meal ia that which 


maintain that hy eating of those the vower. may bn eaten between midnight and day- 
is forsworn, as the description of Faldha is : break, because the morning is irom midnight 
applicable to tltcm, since they are the most j until daybreak.—It is to be observed that 
rare of all delicacies, and a higher treat than where a person makes a vow against eating 
any other: but ho ia not forsworn, according i dinner or supper, a full and entire meal la 
to Haneefa, because oranges and dates are : to be understood of^ either, such as is custo- 
caten as food, and emon eat citrons also as 1 mary t this will, of ^courae, be regulated by 
a medicine; wherefore the description of tho usnal quantity of those meals in diifeTeiife 
Fakiha is incoiunlote, sinoe they are used countries respectively; but,^ to violate the 
for the support oi life ; and hence it is that 


vow, more than half tiie usual quantity must 
be eaten. 

If a man make avow, saying, •*if I clothe 
myself, or oat, or drink, my slave is free,’ 
and he should explain his intention, in the 
first of these articles, to regard a particular 
kind of cloth only, his declaration is not to 
be credited either with respect to’a decree of 
the Kazee, or in a religious view (and the 
same is to be observed with respect to the 
two other articles of eating and uriuidng); 
because intention ia not approved unless it 
be expressed, and the cloth, or so tortli, are 
not mentioned in the vow.- If a man, also, 
wore to make a vow, saying, ** if I put on a 
robe,” or “^at food,” or “dritik wine,—ray 
slave is freoj” and he afterwards say that 
bo meant this robe and not that robe, or so 
forth, his (leclaration is not to he credited in 
Fakiha ia said, in the lexicons, to mean point of law; hut it is credited in a religious 
fruit; it in reality means any superfluous I view, because the words robe, looa, ana wine,^ 
delicacy Avhich doos not ooinc under the ' are here mentioned ; but yet an intention oi 
denomination of food, and this generally . disorimiuation with respect to them contra- 
consists of fruit. ' dipts appearances, wherefore liis declaration 


-wiien dried they are used in cookery. 

If a person vow that “ he will not eat 
Idam/’ by this is to be understood any thing 
which is usually eaten in bread; tliua 
Kabobs are not considered as Idam, whereas 
salt is supposed to como under the denomi¬ 
nation.—This is according to Haneefa and 
Aboo Ymosaf: but Imam Mohammed says 
that whatever ia most commonly eateu along 
with bread is to bo regarded as Idgm (and 
there is also an opinion recordi^^i^Wfl^cAhoo 
Yooaaf to this efteot), because Idain is 
derived from Mowademit, or congeniality, 
and such articles are usually eaten with 
bread as arc agreeabh.; and congenial thereto, 
such as simple flesh, fowls, and so forth.— 













vows. 

JS^V to be credited as far as regards a decree ' of the vow valid, since, if tlie oiigmal kc^L J 

I practicable, how can the vow be taken so as 
~T'otcs re.woctinff drinking mt of a fountain 1 to give occasion for a substitute?—niid hence 
07 ' vesseL—iF a person were to inake a vow | it is that a Yaineen G-hamoos (or false oath 
that “ he woula not drink out of such a j made respecting a thing already past) can- 
fountain,’' and afterwards lift water oat of | not be taken in saoh a manner as to occasion 
the fountain in a cup, and drink, he is not ' expiation.—If, moreover, in the case now 
•forsworn—nor unless he lift it with his ' under consideration, the words “thisday 
■ . —n Qot have been mentioned, but tho 

vow be general, as if the man had said, “if I 


_____ with his 

mouth [that is, driak it without a vessel], 
in which case he would be foraworn---Ihe 
two disciples say he is forsworn if he drink 
it otit of a cup, as this is the usual mode of 
drinking. Haneefa's arguments are deduced 
from the Arabic. ^ 

If a man make a row, saying, 1 
drink of the water of such a fountain,'* and 
afterwards drink the water of the fountain 
out of a vessel, he is forsworn, becauso the 
water of the fountain, after being taken up 
and drank, is still referred to the fountain, 
which is the condition; he is therefore for¬ 
sworn as much as if he were to drink water 
out of a stream which runs from the foun- 

I p a man make a vow, saying,/* if I do not 
drink, this day, of the water which is in this 
vessel, uiy wife is divorced,” and it shoiild so 
happen that there is no water in it, he is not 
forsworn; and so also (according to Haneefa 

and Mohammed) if there be water in the - - _ 

vessel, and it should chance to be spilled i inent is incumbent on the instant the person 
before the night of that day, Aboo Yoosaf j ceases from speaking, which, being impoa- 
says that he is forsworn, in cither case, | sible, the vower is forsworn on the instant, 
upon the close of that day;--and the same | —Haneefa and Imam Mohammed also make 
difierence of opinion subsists where a man, a distinction between the restricted and the 
makes a vow to Gan (that ia, where he says, unrestricted caso ; for they say that where 
“ bv God I will drink of the water whicli is the vow ia general, and there is water in tho 
in this cup this day); for it is a rule with vessel, and it happens to be spilled, the vower 
Aboo Yoosaf that the possibility of fulfill- I is forsworn; but not where the vow is re- 
inj.‘ the vow is ij.ot a condition, either of the strioted ; the reason of which distinction is 
obligation of the vow, or of its continuance; that, in the unrestricted case, the fullilment 
—whereas, according to Haneefa and is incumbent on the instant the person ceases 
Mohamme’d, the possibility of fulhlment is a from sneaking ; and the fuiilment being 
condition of the obligation of the row, and defeated, by the thing no longer remaining, 

respecting which the vow was taken, Uio 


drink not of the water in this vessel, ray wife 
is divorced,” and there should happen to be 
no water in the vessel, he is not forsworn, 
according to Haneefa and Mohammedbut 
with Aboo Yoosaf he is f.)rsworii, upon the 
instant.—But if there be water in the cup at 
the time of speaking, and it be spilled before 
night, the vower ia forsworn, according to all 
our doctors.—Aboo Yoosaf makea a distinc¬ 
tion between an unrestricted and a restricted 
case; for he says that, in the restricted case, 
the vower is forsworn after the day is closed; 
but, inthe unrestricted caso,he isforsworntho 
instant he ceases from speaking; the reason 
of which distinction is that, as the specth- 
cation of a time is made foi’ the purpose of 
extention, thf 3 act does not become absolutely 
inoLirnbent until the last instant of the time ; 
and hence the vower is^ not forsworn until 
then; but in the unrestricted case, the fulfil- 


aJsri of its continuauGe, because a yow is 
taken with a view to its accomplishment, 
and it is therefore requisite that the accom¬ 
plishment bo possible and conceivable, so as 
to b© obligatory.—Tho argument of Aboo 
Yoosaf is, that although the acoompiishment 
of tii«‘ vow be impossible, yet its substitute 
(namelvr expiation) is possible, wherefore 
such avow may be lawfully taken, inasmuch 
as it is the oecaHion of expiation; but to this 
we reply that it ia requisite that the original 
act be practicable, so as to render the taking 

* That is, if a man, having made such a 
vow, were afterwards to perform any of the 
acts therein apeciiied, pleading that be made 
his vow under a restrictive intention, and 
that the articles he has eaten or drank, or the 
robe he has put on,'wvro meant as exceptions 
therefrom, the possibility of the truth of tliis 
declaration is to be admitted; but yet the 
Kazee (v?ho can judge only from appear¬ 
ances) innst decree tho euuincipation of the 
slave. 


vower is fora worn, because the thing vowed 
is in this case defeated subsequently to the 
time when fulfilment was incumbent; in tho 
same manner as if the vower should happen 
to die, and tho water remain in the cup, in 
which case he would be forsworabut, 
where the vow is restricted, the accOTuplish- 
ment is not absolutely inoumbeiit, until tho 
last instant of tho time specified; but tho 
accomplishment is then impossible, because 
the water, which was the subject of it, no 
longer remains; and where the accomplish¬ 
ment is no longer possible, it is not incum¬ 
bent ; wherefore the vow becomes null, as 
much as if there were no water whatever in 
the vessel. 

A vow made respccHng an absolute impose 
sihility 18 held as violatednpon the mstcintn-^ 
If a person make avow, saying, “ 1 will, by 
some means or other, ascend to heaven,”^ or, 
” I will, some how, convert this stone into 
gold,” this constitutes a vow, * and the vower 

•Arab. Yoonokido-al-Yameetto, the vow 









vows. 



C:fr/ip. yjL] 

forsworn.—Ziiffir says that this 
constitirte a, vow, since ascending to 
teaven, or tiu’ninfj storuf mio gold, aro^ im~ , 
practicable, in the nsinil nature of things, 
and therefore are the same as things actxially i 
impossible.—The argument of our doct*)rs is, | 
that the fullilment is here actaallj^ prac¬ 
ticable, because it certainly is possible to ' 
ascend to heaven, as wo know that the angels | 
of Odd ascend the skies: and in the same 
manner it ia possible that a stone may bo 
converted into gold b 5 ^the Almighty exerting | 
his power for that purpose : now the thing i 
vowed being possible, the vow is contracted i 
so far us to give occasion for expiation; and i 
the vower is forthwitii forsworn, becanac of 
his inability, in the ordinary nature of things, | 
to execute the thing which he lias under¬ 
taken ; in the same manner as if a vower 
were to die before the accomplishment of hiB ^ 
vow, in which case he would be forsworn, 
although, it be possible that he may yet 
be restored to life: contrary to the case 
of the vessel of water, because the drinking 
of the water undertaken to be drank is not 
possible in either of those cases, and there¬ 
fore the vow is null. 


CHAPTEK Yir. 

OF VOWS WITir llESPECr TO SPEAFISra AND 
CONVEHSIVO. 

A votv against spealiing to such a perso?i 
is vwlated hy speakimj to )iim withm hearing 
distance, although he he asleep.’-^l^ a person 
make a vow, saying, 1 will not speak to 
such an one," and he should afterwards 
speak to that person while asleep, irom 
such a distance as may be within his hearing, 
he is forsworn; because he has spoken to 
that person, and the words have reached 
ids ears ; although, in consequence of being 
asleep, he may not have heard them, and it 
is therefore the same as it h 9 had called to 
that person from a place wdthm his hearing, 
and the person be not sensible of his address¬ 
ing him through inattention. In some pas¬ 
sages of the alabsoot it is said that it 
is oonditional to the violation of the vow 
that the person sleeping be awaked by the 
words spoken (and in this opinion our 
doctors coincide); because, if he be not 
awakened, it is the same as if the speaker 
had called to him from a place so distant as 
not to be witliin hearing, in which^ case he 
would not be forsworn, and so hei'o likewise. 

Case in ivhich the violation of the imv de¬ 
pends upon the meaning of the terms used in 
it. - Ilf a man tuako a vow that, “he will 


is contracted; tlmt is to say, is valid in its 
efieet, and binding upon the vower. The 
expression, as above, is preferred by the 
translator, as'being more familiar to an 
English reader. 


not speak to such, an one without Ms 
mission,” and the person mentioned should 
permit him to speak accordingly,^ but the 
vower be not certified thereof until after he 
shall have spoken to him, he is forsworn; 
because the term Izn [permission] is derived 
from the word Azan, which signifies indica¬ 
tion ; or if it signifies a thing received by the 
ears, which can only be done by heariug, 
Aboo Yoosaf aays that he is not forsworn, 
because Izn signifies licence, which is fully 
understood by tacit consent alone ; that is 
(like the wTll), it does not depend upon any¬ 
thing else: for instance, if one were to swear 
that “ he would not speak to such a person 
without his will,” and the person should 
will his speaking to him, but the vower be 
not certified thereof until after he has spoken, 
yet he is not forsworn, because the will is 
fiilly established by the person being merely 
willing, and does not depend upon anything 
else. But to this we reply that the will is 
merely an act of the mind, whereas Tzn is 
not merely so, for the reasons abov^e stated. 

Case oj a vow agaimt conversing ivith a 
person for a specified a person 

make a vow, saying, “ I will not speak to 
such, an one for a month," it is to be under¬ 
stood from the time of making such vow, 
because if ho were not to mention the words 
for a month, Ihe vow would take place as a 
perpetual relinquishment of converse with 
the person mentioned; the mention of a 
month, therefore, is for the purpOvSe of ex¬ 
cluding from the vow anything; beyond one 
month, and hence that which is eormected 
with the vow mUvst be included in the vow, 
from the argument of the state in which it is 
pronounced, as being a state of anger, since 
the reason for the observance of the vow m 
the anger which occurs to the vower at that 
instant, for wliich reason converse with the 
person mentioned is prevented from that 
instant. It would ho otherwise if a man 
should say, “ by Goii I will fast for a month,” 
because, if the words “for a month," w(3.re 
.not mentioned, yet the vow would not tako 
place as inducing a perpetual fast; the 
mention of a month., therefore, is merely for 
the purpose of restricting the fast to a month; 
and as the montli is indefinite, and not speci¬ 
fied, the specification of it is lettto the vower. 

Ite^wtition of prayer, Sj:e., at the stated 
f^easons, does not molate a vow of silence .— 
Ie a .man make a vow that “he will not 
speak,” and he afterwards read the Koran 
at the stated periods of devotion, he is not 
forsworn; but if he should, at any other 
time, read the Koran, he is forsworn. The 
same rule also holds with reB|lect to the 
Tasbeeli,* Tahleel,t and Takbeer ;5:—“that is 


* Calling upon the name of OoD in prayer 
by saying, “Beesm Allah I in the name of 
Gob.” 

tllepoating the Kalma, or creed, “thetie 
IS NO God hot God, &c.” 

JMagnifying God fin prayer) by saying, 
“ Allauoo Akdeko ! [God is the greatest* 

ll * 









vows. 


if he repeat any of these at the 
time of prayer, he is not forsworn; 

- W if ho should repeat them at any other 
time, he violates liis vow. This proceeds 
upon a favourable constraction.—Analogy 
would suggest tliat the vower is tors worn 
iii either case (and such is the opinion of 
Sliafei), because reading the Koran, or re¬ 
peating the Tasbeeh, and so forth, are all 
actual exertions of the speaking taenlty. 
The argument of our doctors is that prayer 
does not come under the^ description of 
speech, either generally, or in the construc¬ 
tion of the law, the prophet having said, 
“ these prayers which 1 teach are not capa¬ 
ble of being construed as containing any 
of the words of men.”-“Some have said 
that in our days the vower would not be 
forsworn, even at any other time than the 
stated periods of prayer, because the person 
who repeats those things is not said to be 
speaking, hut reciting; and decrees pass 
accordingly. 

A vow made 7 'especting the day extends to 
the ni</M also,—I f a man were to say, “ on 
the day [Yawin] upon which i speak to such 
an one, his wife is divorced,* this extends 
both to the day and the night, because the 
■word day, where it comes in context with a 
thing which is not a matter of continuance, 
moans time generally; and as speaking to 
a person is not a matter of eontinuance, by 
the ’Word day, is to he here understood time 
in general. —15ut if the swearer should 
declare that his intention in the vow was 
confined to the claytitne in particular, his 
declaration must be credited with the Kazee, 
because the term Yawm is used also iu this 
sense.— It is recorded from A boo Yposaf 
that his declaration is not to be credited 
with the Kazec, as it is contradictory to 
gynera) uauage —But if the vower should, 
in the place of the word day, use the word 
night, by saying, “ on the night [Lail] on 
which I converse’^ (arid so forth), by this 
is to bo understood night only, because the 
positive meaning of the term Ltiil is night, 
in the same manner as the positive meaning 
of the term Nihar is day; but no instance 
is known of Lail being used to express time 
generally. .... . , 

Case of a vow of inhihitmn restricted to a 
pm'ticular occiirrence. —Ip a person say, “ if 
I speak to /cycl, unless a certain person 
come, his wife is divorced,” and he^ should 
afterwards converse with iJeyd, before the 
coming of the other person, he is forsworn, 
—but, if after, he is not forsworn.—In the 
jsame raanmu’, if the swearer were to express 
himself, if I speak to Zeyd until such an 


* It is to be observed, in this and other 
similar inodes of expression, that tlie >ow 
is by no means eificient of divorce to the 
woman mentioned in it, but is considopd, 
with respect to her, as a vague and idle 
speech, and in itself void, indu(jin,g nothing 
more than an expiation on the part of the 
person speaking. 


one shall have arrived.” or '^unless i 

mission of such an one,’'^or “until thejuor- 
mission of such an one,”—“ his wife is di¬ 
vorced,” and he should afterwards converse 
with 55eyd, before the arrival, or before per¬ 
mission obtained, of the other person, he is 
for.swornbut, if after, he is not forsworn; 
because the arrival or permission is the ter¬ 
mination of the vow, which remains in force 
until the termination, but discontinues upon 
that taking place; and he cannot be for¬ 
sworn after tho vow is completed. - In the 
case here staled, if the person named should 
happen to die, the vow ceases: contrary to 
the opinion of Aboo Yoosaf, for with him 
the vow does not drop, but tho vow^er is 
forsworn if ever he should speak to Zeyd.— 
The argument of Hancefa and Mohammed 
is that the thing prohibited by the tenor of 
the oath is conversation with Zevd.; and 
this, by his death, being rendered impos¬ 
sible, the vow drops of course; but with 
Aboo S^oosaf the possibility is not a condi¬ 
tion, whence upon the death of 55eyd the 
vow becomes perpetual. 

A voiv against conversing with g pe^'son 
descrihed is (in relation to another) not 
violated hy conversing ‘With that person after 
the description (with respect to the other) 
is done away, —Ii'’ a man make a vow, say¬ 
ing, “Iwill not speak to the slave of such 
a person,” without intending any particuiar 
slave,—or, if he should express his vow, 

1 will not speak to the wife,” or “ the 
friend of such a person,” and the person 
should sell his slave, or repudiate his wife, 
or fall at enmity with his friend, and tho 
vowTr afterwa.rds converse with either of 
these, he is not forswoni, because his vpw 
is taken as regarding a circumstance which 
has its existenoo in a matter relative to the 
person named, wliether that matter be rela¬ 
tion hy right of property, as in the case of 
the slave; or relation oy connexion, as in 
the case of the wife, or the friend ; and 
when that matter no longer remains, the 
vower cannot he forsworn.—Thc} compiler 
of tliis work observes that what is here said 
ifi taken from the Ja'nia Sagheer; and other 
authorities agree with it, in respect to the 
relation by right of property: but iu re¬ 
spect to the relation by conne xion the vower 
ATOuld be forsworu, according to Mohammed, 
heoause such relation is purely of an indi¬ 
cative nature, and is not to be taken in a 
restrictive sense, since the case admits the 
design of the vower to bo a renunciation 
of conversation with those persons, as either 
of them is capable of being held an enemy, 
from injuries received, but not because of 
the relation in which they stand to the 
person named; the contimiance ol that 
relation, thorelbre, is not a condition;^ and 
hence the effect is connected with the iden¬ 
tical person of either, as in a case of pointed 
reference ;—that is, it a person say, ” i will 
not converse with this ^xnend, or with thm 
wdfe, of such a ijerson/* and lie should con¬ 
verse with them alter the falling out with 
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urn ; and so hc7’0 also.—The reason 
for what is reeked in the Jama Saghcer is 
that it is possible that the design of the 


property which is to be found in themselves, 
and not in the person to whom they have 
reference ; because they a.ro mentioned with 


TONver may be tt> quit conversing with those ' a pointed reference ; contrary to the case of 
persons on account of the relation in which the slave, the house, or the animal, as in 
they stand to the person named (whence he , those cases the thing inentioned is incapable 
has not mentioned them with an,y pointed of being of itself held in enmity, unless on 
reference), and it is also possible-that the i account of some property to be found m tho 
design may be merely 'tp quit conversing ' person in refereDce to whom it is mentioned, 
with those persons; thus .a doubt exists, | namely, the proprietor 


whether the relation* be the motive to the 
vow or not; and such, being th-j case,' tlie 
vowor is not forsworn by conversing with 
any of those persons after the dissolution of 


l.F a man make a vow, saying, "I will not 
speak to the owner of this turban,*^ and tho 
owner of the turban should a iter wards sell 
it, and the vower should thereafter converse 


the relation' in which they stood to the per- with the said person, heia forsworn ; becanso 

' ’ ’ here the menUon of the relation of the thiTJg^ 

to the person is purely for the pur peso of 
indication, since men do not fall at vanancu 
with turbans; and hence it is the same as if 
h(i hud spoken with a pointed reference to 
the owner of it, by saying, ** I will not speak 
to this owner of a turban ;** in which case lie 
would be forsworn ; and so here likewise. 

A vow against cotivers-mg with auch cl 
ymUh is violated hy co}t.vei'sm(j vntk him tifier 
mankood.— l^ a person make a vow, sayrng, 
“ I will not converse with this youth," and 
he should afterwards converse with him 
when he has arrived at an advanced age, ho 
is forsworn j because the effect is connected 
with the person mentioned; as a descriptive 
expression is not necessary to specify a per¬ 
son who is present, and the description of 
youth cannot be considered as the motive to 
the vow. 

Section, 


son named.—if, moreover, the man should 
have made his vow with respect to* a person 
partiouhuiy specified, by saying, “I will 
not converse with this slave of such nn 
one,” or ‘‘this wife/' or “ this friend” (and 
so forth), and he should converse with them 
after the slave shall have been sold, or the 
wife divorcedj or the friend at enmity, he is 
not forsworn in the case of the slave, but he 
would be so in the case of the wife or ihe 
I'rieJuL—This is the doctrine of Haneefa and 
A boo Yoosof.—Mohammed says that he is 
forsworn in th (3 case of the slave likewise; 
and such also is the opinion of Zi^der. And 
if a man w’ere to make a vow, saying, ” I 
will not enter into this house of such an 
one,” or “ I will not ride upon this beast of 
such an one,” and he should enter the house, 
or ride up(>n the bea.st, after the owner has 
disposed of them, the same difference of 
opinion prevails among the doctors as is 
above stated.—The argument of Mohamined 
and Zifter is, that the nieiition of the rela¬ 
tion of the slave to his owner is for the 
purpose of indication ; but pointed reference 
is more forcible, in indication, than the re¬ 
lation which a thing hears to anoiher, as 
that altogether obviates doubt; wherefore' 
regard is had to pointed reference alone, and 
the mention of the relation is nugatory, in 
the same manner as in the case of the wdf«.3 
or the friend.—The argument of Haneefa 
and Ahoo Yoosaf is that the moving* cause 
of the vow, in the case of the slave, the 


Vows respeeting convene^ with a reference 
to tme.~-Ah^ a person moke a vow, saying, 
1 wdll not converse with such an one for 
a time” [Hyne]- or ** for a space of time” 
fZiman], by these modes of expressing time 
IS to be understood six inontha ; Ik cause 
Flyne sometimes means a short space of time, 
and sometimes forty years; and it also is 
fiometimes used to express a few months ; — 
and the space of six months is a medium 
between these extremes; wherefore, by the 
term Hyne is hero to be understood six 


house, or the animal, is some property which I months. The principle upon which this 
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is to be found in the person' to whom they 
have reference; because the house or the 
animal are incapable of being of themsedves 
held in enmity; and so also the slave, as 
he does nob stand in a rank sufficiently 
respectable to admit his being an object of 
enmity; wherefore the quitting from con¬ 
verse from those is on account of a property 


proceeds is that a very small space of tiiuo 
cannot be designed tor the prevention ot 
cunveisation, as prevention may axiplj; to a 
little space of time, moommon usag»*. where¬ 
fore in such a case a vow is unneocssaiy for 
prevention; ami a very long space of tnno 
IS not designed for prevention, as that stands 
as a perpetuity : moreover, if he had omitted 

'll _^ _ _ -W^ ^4^ « r\ 


which is to be found in the proprietor of all mention of time, by not introducing the 
them; and hence tho vow is restrichd to 1 word Hyne, his vow^ would^ be taken as 
the continuance of tho right of the owner ;| meaning: to quit converse with the poison 
contrary to a ease of relation by connexion, navuod for ever 5 but as he mentioned time, 
such as the relation of the wife or the Mend 5 1 it appears that his design^is uot perpctitol; 
enmity and soi?aration from them may be 


tho design, for which rcasun the mention of 
the rclatiun in which they stand to the person 
luimod is merely for tho ]Uivpose of iiidioa- 
tioii; and it is eVidout that the moving cause I Is six 


^ since if it were so, he woiild have omitted tho 


word Hyne, or have used the word Ahiu [for 
ever]; and such being the case, it is ascer¬ 
tained that his intention in the word tlyne 
monthsand bo also ot the word 







as that is used in the same sense 
—What is here advanced pro¬ 
ceeds upon a supposition that the vowor had 
no particular intention : but if he should have 
intended to express any particular space of 
time, it is to be understood according to Ins 
intention, beeanso thatistho literal meaning 
of the vvoids afoiesaid.* 

Ip a person make avow in the following 
terms, saying, “ I will not speak to such an 
one for days” [Ayaml—^by the word Ayain 
is to be understood three days : but if he 
should use the restricting article, saying, 

I wull not comorso with such an one for 
the days*’ | Al-Ayam], by this is understood 
ten days, according to Haneefa, and a week 
ao(iorchng to the two disciples. If the vower, 
also, w'ore to express himself, ** I will not 
speak to such an one lor nionths'* [Shoo- 
hoor j, by this is understood ten months, 
according to Haneefa,—and a year accord¬ 
ing to the two disciples• and if he should 
vow, saying, '* I will not converse with him 
for w^eeks** [Jooma] or ** for years *' [Soona- 
tine]r-by.Jooma (according to Haneefa) is 
understood ten weeks,—and by Soonatine 
ton years ; but the two disciples understand 
by either of these the wdiole life of the 
swearer The arguments here, on both 
sides, are deduced from certain grammatical 
points in t rie Arabic. 

[;p a man make^ a vow with respect to his 
slave, saying, **if you serve me for many 
days [Ayumoon Kaseeittoon], you shall be¬ 
come free,*’—many days (according to 
Haneefa) is understood ten days, because ton 
is the greatest number comprehended In the 
term Ayam, which is the plural of \awin.— 
The two disciples, on the other hand, say 
that by the words many days are to be 
understood seven days only, because any¬ 
thing beyond is an excess. Some have 
asserted that if a Bian were to make this 
yow m the Persian tongue, by many days 
is understood seven, with all our doctors; 
because in the Persian language there is 
no diifcrence between more than ten days 
and less than ton, for m.en say, *‘ten daj^s 
or more, ’’without expressing day in the 
plnral.t 


* Some grammatical controversy hero fol¬ 
lows respecting the word Dchr, which docs 
not adnut of an intelligible translation. 

f This and the preceding case turn upon 
certain points of grammar. In the Arabic 
language are four sorts of plurals, which are 
termed plurals of paucity : some of the com¬ 
mentators suppose (with Haneefa) tliul this 
species of plural expresses any number up 
to ten, whilst others maintain (with Moliam- 
nied) that the utmost number which can 
he expressed by it Is seven. In tlie Persian 
language a noun is always expressed in the 
singular when preceded by a plural numeral, 
although it consoquently has a ijlural signi- 
lioatioQ. 
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CHAPTER VIII. 

OF vows IN MANUMISSION AND DIYOllCE. 

rvtced on condition of the birth of 
a rhtld talcfi idace although the child he atilK 
6 or#i. di' a man say to hu wif “ whenever 
yr.u bring forth a child you shall become 
divoi'ced,^’ and she should afterwards be 
delivered of a dead child, di vorce takes place 
u^Kiu h#"r j and in the same manner, if a man 
sa» to his female slave, “whenever you bring 
h>rth a child, you shall become tree,” and 
she should afterwards be delivered of a dead 
child, she becomes free ;—because the con- 
ilitwn (namely, childbearing) is fulfilled, as 
an infant, though stillborn, is yet actually 
a child, and it is also termed n child by 
general usage. Regard is more over had, in 
law, to such a birth, whence it is that the 
Fklit w accomplished by it: and the discharge 
which follows the birth of adcud child is termed 
I^itfas, as well as that w^hich follows the birth 
of a living child ; and in the same inanuor 
the mother of such a child, where she happens 
to bo a slave, and her owner ncknowledges 
the oliild. becomes an Am-Walid. 

Frt'.cdom vowed in favour of a child that 
mat/ hv horn of a female skwe^ tahoH -place on 
her first live-horn child. —If a man say to his 
female slave, “wdienever you bring lorlb a 
child, that child is free,” and she bo after¬ 
wards delivered, first of one child dead, and 
again of another child living, in this casothe 
living child alone is free,—that is to say, 
that one is free, hut no other who may 
be horn afterwards.—'this is tho doctrine 
of Haneefa.- -The two disciples say that no 
child whatever is emancipated, because the 
condition of the vow has already taken place 
in the birth of the dead child, for the reasons 
stated in the preceding case ; and hence tho 
vow is dissolved, without its consequence 
(that is, the vow is accomplished and done 
away, without its consequence taking place), 

—as tho dissolution of a vow does not depend 
upon tho induction of its consequence: thus 
if a man were to say to bis wild, “ if you go 
into such a house you are divorced,’’ and 
she enter that house after having been re- 

udiated by a complete divorce, and her Edit 

e past, the vow is dissolved without its oon- 
sequence; and so also in the present instance, 
as a dead child is not a pro])er subject of 
manuniisgion.—The argument of Haneefa is 
that the terra Wolid [a cliildj as expresaod 
in tho vow, although it be applicable to one 
born dead, yet in the present case is re¬ 
stricted to the description of living, because 
the design of the vower is to bestow freedom 
upon a child, and as this is a. power by virtue 
of which the despotic authority of others over 

* In this and all the corresponding cases, 
the form of the vow, although omitted bore 
for the sake of brevity, is always to he under¬ 
stood as preceding the sentence, thus, “nr 
Gop, whenever you ^hriiig forth, &c.,” or, “I 
vow, whenever,’Ate.” 
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. person eixiowed 'with it is removed, it 
possibly be established in one who is 
dead. The term WaJLd, therefore, expressed 
in the vo-w, is restricted to the living desciip 



that event. The argument of 
ihat the posteriority of the slave is ascCT- 
tained by the master’s decease, but tho de¬ 
scription of posteriority applies to him from 


tion; in tho same manner as where a master the period of the^ purciiase. The snspenaioii 
says to his female slave, “whenever you are ' ot a triplicate divorce upon posteriority is also 
j.i:__«n>kiPAh fn tbft Hnnift ditlnrence of oniiiion ‘— 


delivered of a living- child, such child is free, 
and the slave is delivered of a dead child, 
and afterwards produces a living one;—in 
which case this living one is free; and so 


subject to the same ditlerenco of opinion 
in other words, if a man vow, “the last 
woman I man’y shall be thrico divorced,’’ 
and he first marry one woman, and aiter- 


here likewise.—It is otherwise where divorce I wards another, and then die, three divorces 
or manumission has been suspended upon i take place upon tlie second wife, according 
the birth of a child, for there the divorce or , to Ilaneefa, insomuch that she cannot m- 
nianiiin-iasion so snsxionded takes place: as in i herit of the deceased, but according to the 
this instance it is not requisite that tlie birth i two disciples the three divorces take place 
be restricted to the living description, since upon her from the day of her husband s 
the life of the child is not necessary to the | decease, and consequently she does inherit ot 
divorce of the wife, or the manumission of him, 

the slave. ^ (if freadom to whoever of ins 

Case of a vow of freedom to the first fUi*- i slaves shall eongratukite the vomer on the 
chased slave.— a roan say, “ the Hrst slave 1 birlk of a chikL —fr a man say,,“whoever ot 
that J purchase is free,’' aad he.should after" my sluves oongratulatcsine upon the delivery 
wards buy a slave, such slave is free, because of my wife shall be free, and a-fi/CXwards 
the Avorci first points to_ the prior single 


slave, wdiich applies .in this instance : 
if the yower, in such a caae,^ were to piauhase 
two slaves together, and afterwards a third, 
noiie of these slaves is free, because singu¬ 
larity does not apply to the third slave, 
wherefore he is not the lirsfc. If, however, 
this man had said, “the first wlaye that I 
purchase singly is free,” the third slave 
would bo liberated, because here the vower 
has intended singularity'at the time of pur¬ 
chase, and this one is the first with respect 


my . .. 

several of his slaves successively should 
but I inform him of his wife’s delivery, the one 
who first brought him the inteliigemie only 
is free; because by Bisharit [which is here 
rendered coni^ratulation] is meant any in¬ 
telligence 'which w'orka a change upon tho 
countenance, whether that iiiteiligenco be 
agreeable or otherwise (but yet in common 
usage, it is remiisito that the intelligence be 
agreeable), and this description is fully found 
only in the first intelligence, -not in the. 
Booond, or third, because no change is bv 
that wrought upon the countGiuvnce. — if. 


to such singularity. , , * n , ■ , • 

Ouse of a voir nf freedom to a last pur- ' however, the slaves all bring iim ncAvs toge- 
chased slave- 1 ¥ a man say, “ the last slave ‘ tlier, they are all free, as the Ihsliaiit then 
that I buv is fioe,’* and he should purchase proceeds equally from all 


a slave, and then die, yet the slave so pur¬ 
chased is not free; because the term the last 


H'he emancipation of a slave^ in consequeneo 
of a voWi does not suffice for eirpmtion.--^\ii' a 


applies to the individual adjunct,’^ and as no ' man were to say, I purchase a slave ho 
other has preceded this one, he cannot be , shall be free, and he afterwards pumhoso a 
considered as adj unet; but if the vuwer were I slave, with a view, by his r^tdease, to e^ct the ' 
to die after having purchased another slave, i expiation of a vow, this docs not suihcp for 
this slave is fi’oe, as being the individual | expiation y because it is requisite that tho 
adfunot It is to be observed that this second I intention of expiation be associated with the 
slave ie free (according to Ilaneefa) from the I occasion of manumission, which la not the 
(lav of purchase; and being free from the case here, as the vow is the cause of mariii-* 


date of the purchase, the same is regarded 
as from the whole of the property ot the 
deceased, on account of his having released 
him during heulth.—The two disciples say 
that he is emancipated iipon the death of 
that person, and hence it is regarded as 


mission in the present case, and at the time 
of making it (ixpiatiou was not tho intention 
of the vower . and as to the purchase oi the 
slave, that is not the occasion of the maiui- 
missioii, but rather the condition oi it.^ 

JJut the emancipation of a fathe. 1 % in con- 


from the third of his property only, oiv fe.qumce of purcMse, suffices ,a man 
account of the deceased having emancipated i purchase, as a slave, his own father, wuth f 


him upon his deathbed : for they argue that 
the posteriority of that slave cannot be fully 
established, until such time as it hecoiues 
certain that no other can bo purchased after 


view to the expiation of a vow, it suffices, 
with our doctors. Ibis is contrary lo tlu^ 
I opinion of and Bhafei, who contend 

that the act of purchasing a father is tho 


him ; and this cannot possibly he determined i condition ol manumission, and not the oeca- 
but by death; hence the condition is found sioii oi it, as the occasion of it is rchitioiislup 
upou the muster's decease, and the freedom . (for purchase is an establislmicnt of right of 
of the slave is therefore also established upon ' property, and manumission is q destruction 

I of that right, and each or these is repugnant 

*-- - — ' I other, wherefore it is impossible that 

* Arab. Fard Lahik.—It is a term used , puichaso^ should be the occasion of manti- 
Bolely in grammur* misBioii); ahd it thus appearing that tho 
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tliG manumissioG is relatiotiship and j tion, in the way of general indivuUiaiii^j 
'the intention of the Tuanu- I now here this e.xpr(3Ssion stands in the ^aoe 
^’fiu^siou is not associated with the cause of of a prohibition, with regard to the design 
it.—The argument ot on r doctors is that the i(as the design of the vower is to prohibit 
purchase is blended with the manumission,from concubinage), and such being 
as the prophet hag said, “ no child makes so i the case, tho expression “a female slave’* 
eifeetual a .return to his parent as one who, i applies to every slave individually.- If, liow- 
finding his parent tho slave of another, pur- ' ever, the vower were to purchase a slave, and 
chases, and thereby ema.iicipates him,”— i make her his concubine, she does not bocomo 
which proves that tho prophet constituted | free. — This is contrary to the opinion of 
the purchase itself a manumission, as there , Ziiter, for ho maintains that she also be- 
is here no other condition of matinmis- , comes emancipated; because, as it is not 
Sion except purchase, according to all the | allowed to a man to make a concubine of 
doctors. I nny woman who is not his property, it fbl- 

ermmapafdo-n (by purchase), of a lows that tho mention of concubinage is 
female slave, hy a person to whom she stands | equivalont to the mention of a right of pro- 
tn the relation of an ff alid, does not perty; being the same as if a man were to 
suffice.— \y a man purchase, as a slave, a ' say to the wife of another, “if I divorce yon, 
woman who has borne him a child, with a my slave is free," which is equivalent to his 
view to the expiation of a vow, it does not saying, “if I marry jmii, and afterwards 
suihoe. - The nature of this case is thus. A | divorce you,“—and so forth ; -because, as 
man marries the female slave of anotlier, ' divorce cannot take place w'ithout property 
and she produces a child to him, and he says j by rnariiage, the mention of divorce may be 
to her, “ if I at any time hereafter purchase j said to amount to a mention of marriage ; -- 
you, you shall become free, as an expiation , and so also in the present case. — The argu~ 
of my vow,” and he afterwards purchase her, ments of our doctors on this point are, that 
when the woman becomes forthwith released, a vow of manumission is not of any effect, 
because of the occurrence of the condition' excepting in a case of actual right of pro- 
Lipon which lier emancipation was sus- , perty, or where it is referred, either to the 
pended; but this does not sudioe for the . right of property itself, or to the cause of the 
expiation ot a vow, because the slave is a | right; and not one of these is found in tho 
claimant of freedom in virtue of Isteelad/ ' present case. There is no actual right% 
and hence her freedom is not purely in con- . property, evidently ; nor is there any rele- 
sequence of the vow, and therefore does not | renoe to the right of property, as the vower 
suftice foi;, the expiation ot a vow.—^ I his case ' did not say, “if I become . possessed of a 
IS contrary to one where a man says to a i female slave, and make that slave my concu- 
temalc slave, who has not borne n child to bine nor is there any reference to a cause 
him, if I purchase you, you shall become of riglit, as the vower has referred only to 
as an exniation for mv vow.” and he coiiculiinage, and that is not a cause of right 


free as an expiation for mj^ vow^ 
afterwards purchase her ; for in this case the 
slave becomes free, and her freedom suffices 
for an expiation ol his vow, because the slave 


of proiKTty in a slave, because JTaneefa and 
Motuimined define concubinage [Tesirree] to 
' signify merely “ a man’s keeping his slave 


• J. • 1.1 ’ • t • - {* - - -i. 1 * XUCUIJ ^ JVV9V3|ilIi^ J.Ijr» oiavtJ 

IS notm this iiistanco a claimant of freedom | up, and providing a dwelling for her, and 
on any other ground, she being emancipated preventing her from going"' abroad, and 
purels^ 111 consequence of the vow, and not of havinja: carnal connexion with her, whether 


anything else; and the intention of expia¬ 
tion is found associated with the occasion of 
the manumission; she is therefore emanci¬ 
pated ; and it suffices for an expiation. 

Vase of a vow of freedom to a female slave 
on^ eondbtion of concuhinage. —Tf a man say, 


he claim the ohildrim horn of her or not;" 
(A boo Yooaaf holds that the claim of (hildrcn 
is also a condition, as a concubine is. in 
general usage, one whose children are 
claimed)and no one of tlieso purticuhus 
„ .. ^ ^ , , is a cause of right of property.-Vet a right 

ifl nuike a concubine of a ftmalo slave, of property being requisite to coneuWage, 
she shall be free,” and he should afterwards i must, lu the present instance-, be taken for 
make a concubine of any female slave, his' granted, as an essential, from tho necessity 
own property, she is free accordingly; be- of the concubinage (which is the condition) 
cause the vow has been taken with respect | being legal : this riaht of property, however, 
to that slave, sue being the property of the | ia taken for granted, only so far as is neces- 
Ihe principle upon which this pro- sary, and does not appear with, respect to 
ceeds _ia founded on the grammatical con- ' the oonaequenoe (namely, emaneipation), 
struct ion ot the vower s words in the original , because whatever ia established morel v from 
Arabic and it is accounted tor tlius; tho necessity, does not pervade beyo.ad the point 
expression a female slave, in the case in i of necessity. With respect to the example 
questumjis indefinite,and auindehmte iioTin of divorce, cited by Ziiter, it may be re- 
ib comprohouded, in an instance of prohibi- ___ 

' ’ * Literally, “in the way of universality 

- n • 1 • ’ 4.1 1-7 1 1 singularity this is a technical phrase, 

tier munior olainung the child born of tho sense of which ia best explained by tho 
her as his own. (See Claim of Offspring.) context. ^ 
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the ftonsequenco induced (lUiTnely, 
^^ferieSw:pati,on) is tlier? admitted only on 
account of the vov/ boinjir made with re¬ 
spect to actual property (for the slave is 
at the time the property of the vower) ; 


'SI 
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perform those acts, -Ir a njan make a 
saying:, “ I not sell, or purchase, or hire, 
or let out at rent/' and lie should afterwards 
appoint any person his ag-ent, to buy, or sell, 
or so forth, he is not forsworn ; because the 


and the marriago,*wluch is there taken for I agent is the contractor, and not iiis con 
granted, as a iieeeaeary inference, is so only * stituont, insomuch that all the rights of the 


with respect to the coudition (namely, di' 
vorcv‘), hut not with respe^ot to the conse¬ 
quence ; insomneh that if the man wtu’e to 
say to the strange woman, “if I divorce 
you, you are divorced thrice/^ and he after¬ 
wards marry her, and divorce lier, yet three 
divorces do not take tdace, as the condition 
liad not been decLired either under an actual 


contract appertain to the agent, not to his 
constituent (wdienoe, if the vower himself 
were a party to the contract, h(j would be 
forsworn) ; and such being the case, the con¬ 
dition of violation, namely, the contract of 
the principal, is non-existent, nothing at¬ 
taching to him, excepting only the eifeot of 
the* contract, not the contract itself. He is. 


right of property, or in reference to such ! therefore, not. for sworn, excepting where ho 
rigid, as to the cause of it:—this ease, there- so intends (as ibis is injurious to himself), 
fore, is anaiogous to the case in question, . or where the principal is a person of high 
for this'reason, that in both of them thtv rank, and coitaequently is not ficcustomed 
establishment of the condition is merely for ' himself to make contracts, in which case ho 


the purpose of admitting that, but does not 
pi;rvade to the admission of the consequence, 
A general vow of freedom toslaiws inchtdes 
every description of tliem ~~ l'e‘ a man say, 
“every person my property is free,'' his Am- 
Walid's, and Modabbirs, and A bids, all be¬ 
come free accordingly, because tlio reference 
to a.right of'property Avith fespect to thorn 
is complete., as all these are the actual pro¬ 
perty of the’swearer: but his Mokatibs do 
not become free, unless such' be the intention, 
be(5aii8e absolute possession does not apjdy to 
a Mokatib, whence it is that his master is 
not the proprietor of his acquisitions, and 
also that it is not lawful for a master to 
have carnal oonnexion_ wdth his Mokatiba : 
contrary to a Modabbira, or Ani-AValid;— 
Teferenee to a right of property, therefore, 
widi respect to a Mokatib, is jncomplete 
and defieieut, for which reason intention is 
requisite. 


would be forsworn by directing another to 
act for him ; because a vow-is made for the 
purpose of restraiTUiig from the cornmissiou 
of some customary act; and it is usual for 
such a person to ti’ansact all concerns of pur¬ 
chase or sale by commission ; hence where ho 
gives his orders to another respecting such, 
transactions, and the other executes those 
orders, he is forsworn. 

JKxcept in a case of marriage, mamtmmum, 
or divorce. —If a man make a vow saying, 
“ T will not marry/’ or “ divorce my Avife,'* 
or “liberate my slave/’ and he should after- 
Avardfl commission another person to perform 
any of these acta for him, by a power of 
agency, and the said agent do so accord¬ 
ingly, the vower is forsworn; because the 
ageiit_ in siieh_ concerns nets merely as the 
negotiator, ()r in the manner of a messenger, 
Avhence it is that he does not refer snob acts 
to himself, but to his employer, to Avhoiii 


Case of a vow of divorce indefmHely ex- the rights thereof appertain, and not to the 


pressed.- If a man, haAnng three wives, say 
of them, “this one is divorced, or this, or 
this/' di vorce takes place upon the last wife 


agent. Here, however, if the voiver w‘ere to 
declare that his intention in the voav was 
restricted to such marriage, divorce, or 


iniS, UlV upuu OIIU Itiat Wllti , ohijaa LUtm UL 

and it. remains in the choice of the husband j manumission, ns might be executed by hini- 
to declare and specify Avhich one of the other ; self alone, yet his declaration is not to bo 
two should become divorced, Avhether the ■ credited with the Kazee: but it is credited 
first, or the second ; beouuso the vow, as i with (lop. -The it ason of this shall be ex- 
abovo expressed, is the some as if h«* hod plained in a subsetjuent case, 
said, “ one of you two is divorced,--and also ! Or any act, the rights of which 


this one.’'—The ground of this is found in 
the grammatical construction of those words 
in the Arabic,—In the same manner, if 
master should say, Avith 
slaves, “ this one is free,- 


tliia 


solely 

appertain to the votoer.—\i^ a man make a 
Vow saying, “ I will not beat mv slave/* or 

_, _ “1 Avill not kill my sheep,” ancL he should 

respect to three j afterwards ordcir another to do either of 
■or this one,—-or * these, aiid^ the other act accordingly, the 


the last becomes free, and it 1 vower is forsworn because a master has 


remains at the option of the master to specify ! autliority to beat his oAvn slave, or to slay 
which of the others shall be free, the first or his own sheep, and is therefore entitled to 
the second. [authorize another to do so; and the udvaii- 

1 tage thereof n’sults to him ; Avhence he may 
-—— I be said to be himself 1 he executor of either 

I of these acta, becauae the .rights of them do 
I not in any respect appertain to the person so 
ordered.—Ihit if the voAver should exphuii 
OFVOAva IN- BUYiiTG, SKmiNG, MAKU-iAGE, , bis intention was to ro^train himself 

from the pei’fonnaneo of such acts as exeented 
A vow against the performance of certain | by himself, his declaration is to be admittt d 
acts is not violated by procuring an agent to | by the Kazec ; contrary to the preceding 
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^ale^f/clrrorce, &c., where the decla-ration is' aiiall be free/' and he shonld afterward^ 
‘'eredited by the Kazee. The reason of that slave under a condition of option, ^ 
'“lEKiiTdifferenee IS that divorce merely signifies I slave is free; because the conditions or ms 
asoeech which goes to the repudiation of a i freedom, namely, piu;chase and possession, 

• A T .. - i ■KrifV. — ’Ihio nponrHiiio* 


wife; and a coiuinission to efieot divorce 
resembles such a speech ; as the vow there¬ 
fore extends to both of these, where the 
vower's intention was that he wonid not 
pronounce a divorce himself, he must have 
intended a particular restraint only, from a 
thing which was general in its application 
[his vow], and hence his declaration, although 
it be admitted with Groo, is not to be credited 
by the Kazee, as it contradicts appearances : 
—but the beating of the slave, or the slaying 
of the sheep, on the other hand, are percep¬ 
tible acts, visible in tbeir elfects, and are 
immediately referable to the director of 
them in the way of an efficient cause (since 


are both accomplished.—'this, according to 
tlie tenets of the two disciples, is evident, 
because the freedom of the slave is suspended 
upon the act of purchase, and the condition 
of option on behalf of the purchaser does not 
with them prevent the establishment oi the 
purchaser’s posseosion: and so also, accord¬ 
ing to the tenets of Haneefa, because the 
freedom in the case m question is suspended 
by the suspension of the vower, and a thing 
suspended becomes the same as a thing 
prompt, ux)on the condition being found; 
and, as if, after purchase, under a condition 
of option, the buyer were to emancipate bis 
slave promptly, the slave would become free 


he is the cause of the beating or slaying), I by possession being first established m the 
and. such being the case, where he intended, purchaser as an essential, bo also in the 
by his vow, to restrain himself from the present case. 

commission of those acts with his own hands. Divorce suspenthd tipon the not setimg oj 
he intended what is the litoral meaning of ct slave icfliaes place on emancipation or lad- 
the w'ords of his vow ; his declaration, there- heer, —If a man make a vow, savingj if 1 
fore, is credited with God, and with the do not sell this slave (or this hondnmia) my 
Kazee also. wife is divorced,'* and lie should aiterwards 

Nor hi/employing (mother to dothethma, emancipate the slave or the bondmaid, or 
where the admntage results solely to the should grant to either a Tadheer, divorce 
subject of the a man make a vow t takes place upon liis wife, because the con- 

saying, “ T will not beat my child,” and he dition, namely, his not selling them, is tuUy 
should afterwards order another to beat the • accomplished, as sale cannot now possibly 


child, and the other shonld beat it accord 
imdy, the vower i.s not forsworn; because 
the advantage uf tbe beating, namely, 
instruction, results to tbe child, and hence 
the act of the person directed must not be 
referred to tbe director. It is otherwise 
where a person directs another to beat his 
slave, for there the advantage ^ (namely 
obedience) results to the director, in couse- 


take place, since the slave or bondmaid men¬ 
tioned, in consequence of the act of manu¬ 
mission or Tadheer, remain no longer subjects 
of sale. 

A voiv of general divorce^ in reply to a wife 
charging her husband with bigamy^ takes 
place upon her in the same manner as upon 
the rest, —If a w'oman say to her husbainl, 
‘you have married another woman, in addi- 


o uence of his order, and hence the act of I tion to me,” and the husband, in reply, make 
the person directed may bo said to be the a vow saying, “every wife I have is divorced,' 
act of the director.* I O' divorce takes place (on the decree ot the 

A vow of freedom conditioned upon the j Ivazee) upon the wife who has asserted as 

the wife 

and he afterwards sell tliat slave under'a , because the words of the husband, as above 
condition of option, t he [the slave] is free, recited, are to be considered merely as a 
becausethe conditions of hiafreodoin (namely, Imply to the woman, and must be received 


sale of a slave takes place on the instant o/ above.—This is the /ahir-Rawayet^ 
tSrtfe, and the ’ ‘ ” ^ ^ 

a vow saying. 


'/s mi//.—I f a person make I recorded from Aboo Yoosaf that 
“if I sell this slave he is free,” ! here mentioned does not become 


sale and possession) being both accomplished 
the consequence, which ia emancipation, 
takes place; and the sale is null.J Thus 
also, if a person, bargaining for a slave 


I as such: moreover, the design ot the hus¬ 
band, in so speaking, may be merely to please 
and soothe his wife; and as this would be 
effected by the divorce of his other wives, 


make a vow saying, “if 1 buy this slave he | the divorce is restricted to the other wives 

_ _ I only* — The ground upon which the /nlur- 

-- - - - - ita^ayet proceeds is tnat the husband’s ex- 

* A long case is here omitted, as it is purely ' xireaaion is general, as he has introduced the 
of a grammatical nature, turning entirely i word “eveiy*’ (which argues generality), in 
Upon tJ 
particle 


. grammatical nature, turning entirely i word “eveiy (which argues generality), in 
1 the different effects of the Arabic addition to the simple rojdy, wfomce it ap- 
i.ttidcle Lain, according to its different pears that his intention is generality, and 
position in construction^ and consequently I not speciality; and it follows that the sen- 

A /-.r in + ciniiriKlfi -m n a f T’fif'MVf'd nR n. K'nPi'Cll dc flOVO. 


cloes not admit of an intelligible transla 

t That ia, upon a condition, if not ap¬ 
proved within a trial of three days, of being 
returned by the purchaser, , 

t Consequently the master has no claim 
for the price stipulated in the sale. 


tonce must be received as a speech do novo, 
and not as a reply.—In reply to the arguments 
of Aboo Yoosaf, it is to be observed tluit the 
words of the husband admit of being con¬ 
strued into a design of terrilying and 
frightening the woman, on account of her 
having upbraided him with that which it is 
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^ him to do ; _ and, nader sucli a ' the master had performed, witbin that year, 


§L 


wives is not 


the restriofcioa^ to 
adniissible.— [f the 


a sacrilice at Koofa,” the slave (according 
husband j to Huneefa and A.boo Yoosaf) is not eman- 


wero to declare that his intention respected | cipatod.—Iraain Mohammed says that the 


only the other' wives, he is to be credited 

with Groi), but not with the Kazee ; because j .y, ±jiCLvxi,^ 

ho has intended a parti(!ular thing; by a ! formed sacrifice^ at Kool’a, which is a well- 
ft-eneral expr<?ssion, and his words admit of | ’ 


slave is eniancipated, because the witnesses 
have testilicd to the master having- per- 


being taken in this sense ; but it contradicts | that he luis not performed pilgrimage, and 
appearances ; his declaration, therefore,^ is | hence the eondition of the penalty (namely 


to be credited in a religious view, but not in 
point of law. 


CHAPTPm X. 

OCR vnwfi nT^«tPwr!TTWf} PTT.onTTvrAnni!, 

riSTIRO, AM) PKAYJ2B. 

Case of Cl vow frf Masha. a man make 
a vow “to permrm a Masha [pedestrian 
pilgriruagej to the temple of it is 

incumbent upon him to perform a pilgrimagp 
to the Kaba on foot,--or that he make the 
visitation termed Amrit; and if he choose he 
may ride on his pilgrimage, or Amritbut 
he must in this case perform a saeritiee. This 
is on a favourable constnndion of the law. 
Analogy would suggest that neither pilgri¬ 
mage nor Anint are rendered incumbent upon 


kuo^yn act, and which necessarily implies 

uid 

S’ 


non-performance of pilgrimage) is fulfilled 

Case of a vow against fasting. —Ir a man 
make a vow that he will not fast, and he 
should^afterw^ards intend a fast, and keep 
the same a short time, and then break lus 
fast within the same day, ho is forsworn on 
account of the condition of vi©latum being 
fulfilled; because the w^ord Sawmt [fast] 
signifies abstinence from those things the 
use of which breaks a fast kept with a pious 
intent, which in this case is evident. 

Case of a tow agalnsi fastmg for a dag .— 
If a man make a vow that he will not fast 
a dp.y,’* and ho afterwards intend a fast, and 
observe tho same for a few hours (for instance), 
and then break his fast, he is not forsworn, 
because he intended saoli a fast as is regarded 
in the tAW, and thyt is not completed until 
it be accomplished by the ending of the clay ; 
moreover, the full time of a day is expreSvSiy 
niontioncd in his words, ‘*1 wdll not fas*t 


him, he having engaged no farther than to ! a day,” and therefore it is to be so under¬ 
walk to the temple “ on foot, which is not 
incumbent as an act of piety, but is merely 
an indifferent act; neither is going- on foot 
the original design, that being shnply the 
performance of piigninago or Amrit.-“The 
reasons for the more favourable construction 
here are twofold Tctisr, Alee has declared 
that, in a vow of this nature, either pil¬ 
grimage or Amrit are incumbent upon the 
sweareriSiiCONUTiT, from the expression 
aforesaid either pilgrimage or Amrit are 
universally understood ; and hence it is the 
same as if he had said, '* I owe a visit at ion to 
the temple on footwherefore it is incum¬ 
bent upon him to perform lus pilgrimage or 
Armit on foot, or that, if he choose to perform 
it on horseback, he also ptuTorm a sacrifice.* 


stood. 

Case of a tow against pruying. — Ti’ a man 
make a vow that “ he w'ui not pray,” and he 
should after that stand iip and perform 
Kiraat [reading the Koran |, or llookoo fa 
submissive posture used in prayer], he is not 
forsworn ; but if he perform tho Sooida along 
with those other ceremonies, he is forsworn. 
This proceeds upon afavtnirable construction. 
— Tho suggestion of analogy is that he would 
he loTswom in consequence of beginning to 
pray, from^ the corrospondenoe of this with 
a case of fasting ; that is, if a man make a 
vow that he will not fast,” and ho should 
afterwards keep a religious fast, he would 
I be forsworn upon the comineiicemcnt of it: 
and so also in the present case* The reason 


Case of a coio of nianHinission suspended \ of this is that a person, upon beginning to 
upon the m^i-perfirrmancfi of pUgpniage I pray, is termed a Moosillee, or praying per- 
Ip a man make a vows saying, * it 1 do not i son, in tho same manner as one beginning a 
perform a pilgrimage this year, sucli an one, | religious fast is termed a Sayim, or faeter • 
my slave, is free, —and alter the lapse of but the reason for a more favourable con- 


that year a dispute should arise between 
the ma.ster and the slave,—the slave al- 


struotion is 'that a. prayer implies and 
includes variety of ceremonies, such as 

and 


leging that the master had not performed ' standing,, kneeling, and prostration • 
the pilgrimage, and the master alleging that i bonce, until the whole of these be performed • 
he had performed it, and the slave’s wit- i it is not termed prayer: contrary to i'astma- 
nesses bear testimony in this manner,—” that' as that consists of only one single observunce, 

_ __namely, abstinence, 

. J’ “ . ^ X 1 c IPuraan vow that “he will not perform 

* Alost of the expressions here treated of prayer according to the ordinance of tlu 
are to be fully understood only in tho original | law,” ho will not be forsworn upon prayin<% 
idiom hence muchf of the reasoning upon until ho come to that part of-the ceremony 
them is lost in a translation, Two other which requires tho second genntlcetioii’; 
cases are here omitted for the same reason, , because, by the above mode of expression 
and also because the rights of individuals are he appears to mean that kind of prayer 
no way concerned in thelfl. i which is regarded in the law ; and tho 









V0W8. 

ilogTor whick constitutes that is two 


^^SSections, as tlio prophet has forbidden 
short or iiiterrux)ted prayer. 


ciiArrhii Ai. 

OJ* vows RESrJBCTIN’G CLOTJIINO AND 
OllNAlIENTS. 

Vow of a husband against wearing cloth of^ other. 
his wife's manufacture. —Ip a man make a 
vow, sayinj? to liis wife, ‘‘ if I put on any of 


forsworn ; because such covering i% 
appurtenance to the bed, and lumce sleeping? 
on the coverin,? may be said to be sleupiag on 
such bed. But if another bed bo laid upon 
the bed which is the subject of the vow, and 
' thi: swearer sleep thereupon, he is fors^vorn, 
because a thing: eaimotbe an appurtenance to 
I a similar thing, and hence sleeping upon this 
bed is not to be accounted sleeping upon the 


If a person swear that “ he will not sit 
upon the ground,” and he should after-wards 


work (that is, cloth made of thread of | sit upon a carpet or mat spread thereon,^he 


your spinning), such cloth is Hiddee (that is, 
an oifering at the shrine of the prophet),” 
and that man shoiild afterwards buy cotton, 
and his wife^spin it into thread, and oi that 
thread cloth be woven, and the man put on 
the same, it is incumbent on him (according 
to Haneefa) to make an ottering thereof at 
Mecca. The two disciples have asserted that 
it is not incumbent upon the vower, in the 
ease in question, to make an offering of his 
cloth, unless where the thread has been spun 
of cotton which was liis [the yower sj pro- 
)crty at the time of his making the vow; 
.nr they contend that a Noozr, or devoting 
vow, is not valid, unless it respect actual 
2>roperty, or bo pronounced in w’tiy which 


I 


is not forsworn; because a person in such 
case is not said to he sitting on the ground. 
It is otherwise whore the skirts of his gar¬ 
ment only are between the ground and him, 
as his garment is merely an appurtenance to 
himself, and hence is not to be considered as 
the thing upon which he sits. 

If a man vow that ** ho will not sit upon 
such a seat,” and he should afterwards sit 
thereupon when there is a covering spread 
upon it, he is forsworn 5 because the person 
w ho sits upon that covering is considered as 
the occupier of that seat, in common usage, 
as this is tho usual way of sitting upon a 
bench, or other raised seat. It is otherwise 
where the seat which is the subject of the 


has reference to the cause of a right of pro- ! vow has another seat set over it, and the 
perty ; and neither of these are existent in i vower sits upon the upper seat, for then ho 


this case, as the vower putting on the cloth, 
or tlie woman spinning the thread of which 
it is composed, are not causes of a right of 
property to the vower. The argument of 
Haneefa is that it is customary for a wife to 
spin her husband’s cotton, and whatever is 
customary, the same is meant and intended ; 
and the act of the wife, in spinning the cloth, 
is a cause of the husband’s right in it; * here, 
therefore, appears a reference of the Noozr, or 
devoting vow, to the cause of a right of pro¬ 
perty, wherefore the vow is valid 1 and hence 
the vower IS forsworn upon the wile si>inning 
cotton which was his property at the time of 
the vow.b 

If a man make a vow that “he will not 
sleep on such a bed,” and he should after¬ 
wards sleep thereon, it having a sheet, blan¬ 
ket, quilt, or so forth, spread over it, he is 


is not forsworn, because the second seat is 
a fellow to the first, and a thing cannot be 
an appurtenance to a similar thing (as has 
been already observed); sitting upon the 
second seat, therefore, is not to be accounted 
the same as sitting upon the first, which 
was the subject of tlie vow. 


CHAPTER XIL 

Of vows CONCERMNa STRIKING, KILLING, 
ANu «o poutu. 

A vow made against striking a persim is 
not violated bg striking that person when 
dead; and the same of a vow against clothing. 
—If a person make a vow, saying [to an¬ 
other], “ ii I strike yon, my slave'is free,** 
and the vower should strike that man after 
his death, he is not forsworn ; because strik¬ 
ing is restricted to life, as being the name of 


* According to the Mussulman law, any __ , ^ 

change wrought in the descriptive quality of an action which gives pain, and excites tho 
goods (such as turning cotton^into thread), J feelings of the person struck, which is not 
causes in itself a transfer of the property from I possible with the dead. 80 also, if a 


the former proprietor to the person who | were to say to another, “ if 1 clothe you, my 
makes or efiects siieb. change in it", indepen- I slave is free.” and he should after his death 


dcmrof'anjrpreviouscoiitractof purchase, the I clothe hini, he is not forsworn; because by 
person to wnom such traufer of property is ' clothing, when it is indefinitely expressed, is 

1 * -i... i^eant a complete transfer of property in tho 

article of clothing, and this transfer cannot 
be made to a defunct; unless when the vfAyer 
by clothing simply meant covering, in which 
case he would be forsworn, for bore he in- 

__^_ . tends his words in a sense w'hich they are 

it turns entirtSy upon the acceptation of, capable of bearing. (Bom© doctors say that, 
the term Hooleea, which has been held to'if a person were to make avow in the Persian 
consist of different articles at different times. ' tongue, saying to another, “ if I clothe you, 


icadc remaining responsible to tne origm^^l 
proprietor for tho value of the goods in their 
former state, (See Uauipation of Property.) 

fllere follows a long but very fiivolous 
case of vows against weaniig Hooleea Isufier- 
fluous ornaments] omitted in the translation 
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_ / •/ 

and he should clothe that 
^^ferBo^!a:!ter his death., he is^ forsworn; be- 
ctuiae hy this, in the vulg-ar idiom, is meant 
simply covering.) 

Speakhuj tOf going to.—I n tlie sumo man- 
ner, if a man were to make a vow, saying to 
another, “ if I speak to you, my slave is 
froe,^' or, “if I come to you,'’ and so forth, 
and he should speak to, or go to, that jjerson 
after his death, yet he is not forsworn ; be¬ 
cause the intent of speaking is to impart 
idejas, which death prevents the possibility 
of: and “coming to the dead” implies a 
IXeearit, or visitation, which is not to the 
dead, but to the shrine or Mausoleum of the 
dead. 

Or toashing a peraon, —I}? a man make a 
vow, saying to another, “ if 1 wash yon, my 
slave is free/’ and he should wash, that per¬ 
son after his death, he is forsworn; because 
to wash simply signifies to ablate with a view 
to purification, which takes place in the 
ablution of the dead. 

jL v-oio against beating is violated hg any 
act which causes pairiy unless that act he 
comynitted in sport. —If a man make a vow 
that “ho will not beat his wife,” and he 
afterwards pull her Iniir, or seize her by the 
throat, or bite her with his teeth, he ia for- , 
sworn; because beating is the term for an 
act which causes pain, and pain is excited by 
the acts in question. Some have asserted 
that if these acts are done in the course of 
mutual playing and dalliance, the vower is 
not forsworn, because under such circum¬ 
stances these bear the construotiou of jests, 
and not of beating. 


water, however, there is no distinction rnai 
with respect to knowledge; that is, the vower 
(according to Haneefa and Mohammed) is not 
forsworn, whetiier he be aware of the cup 
having no water in it or not; and this is 
approved. It is otherw.ise in the case in 
question, for there a. diatinotiori is made, as 
has been already mentioned. 


.§L 


Vow of slaying a person who is already should afterwards prove light, or base, 


CHAPTER XITT. 

OP VOWa BESPECTIXO THE PvLTMEKT OP 
MONEY, 

Difference, in a voiv, between* the tenns 
shortly, and in a length of time, —a man 
make a vow, saying, “ I will discharge my 
debt to such an one shortly,*’ this means 
within less than one month; and if he say, 
“I will discharge my debt due to such an 
one in a length of time,'^ this means more 
than a inonth ; because any space within 
a month is accounted a short timf), and a 
month or any term beyond it is accounted a 
long time ; and hence it is that where two 
friends meet aftfir a long separation, one will 
say to the other, ‘ ‘ I have not seen you this 
month ! ” and so forth. 

A. vow^ to discharge a debt is fulfilled by 
dischargmg it in light or base money, or in 
money helorujimj to another a man make 
avow, saying, “1 will discharge my debt, 
owing to such an one, this day,” and ho 
pay the debt upon that day aceording-ly, and 
some of the money in which he has paid ic 


dead incurs the penalty.— a man say, “ if 
I do not slay such an one, ray wife is 
divorced,” and the person mentioned be not 
living, and the vower himself know this, he 
is forsworn; because he here makes his vow 
respecting that life with which ^od may 
inspire the deceased anew; and is 

possible, his vow stands valid; and h^ 
then forsworn, because the slaying oi m 
person is in the common course of things 
impossible. If, however, the vower be not 
aware of that person’s being already di^- i fuihliuG] , 
ceased, he is not Ibrsworn, because he has | is accomplislu 
here made his vow respecting that life which i forsworn ; the 
he supposes to be existing in such a person, where it is the righrv 
but which, in the common course of things, 
is no longer conceivable. There is a diver¬ 
sity of opinion between Haneefa and Aboo 
Yoosaf concerning this case, from the ana- 
logy it bears to the case of the vessel of water; 
that is, if a man were to vow, “ if I do not 
drink out of this cup my wife is divorced,” 
and there should happen to be no water in 
the cup, he is not forsworn, according to 
Haneefa and Mohummod, on account of^ the 
invalidity of the vow, from the impossibility 
of fnhUling it: but according to Aboo Yuosaf 
he is forswoiTi; because he docs not hold the 


the right of auotlier person, yet the vower in 
not forsworn 5 because lightness is only a 
defect, which does not destroy the specio 
(whence it is that if one of the parties, in a 
contract of Sirf sale, should, through neg¬ 
ligence, receive base metal in return for pure 
metal, the exchange is completely fulfilled 
and _ so also, the seller is fully paid his 
jee, in a contract of Sillim sale, where he 
base coin in place of pure coin)— 
and s<uoh,^being the case, the condition of 
ely the payment of the debt) 
‘ ji^ie vower, therefore, is not 
’ of the money, also, 
third person, is 


lilraent thus 

estabiisbed is not afterwardsimLAtej }yy 
restoration of the same to that jjot'aou 
(If, however, any of the money, after 
ment, should appear to be composed 
pewter, or tin, the vower is forsworn ; 
because those inetals are not regarded as 

f ecio, whence, if through negligence they 
ould be accepted in a Sillim or Sirf con¬ 
tract, it is not a lawful payment.) 

Or by means of Hijuidation.— lw, also, the 
vqwur should sell his slave to his creditor, 
within the course of the day, in lieu of the 



possibility of fulfilment to be a condition of | debt, and the creditor accept of the same, 
the validity of the vow 5 and so also in the • the fulfilment of the vow is accomplished ; 
present case. In the case of the vessel of 1 because liquidation is one mode of dis- 








vows. 


debtsthat is, the debt due to one 
i.ii lieu of the debt due to the 
'oTi^.T (for the creditor is reaponsible tor 
whatever he receives, as he receives it on its 
own accfjuut by becoming' proprietor ot 
and thus the same oblij:^’ation rests upon the 
creditor in behalf ot his debto.r as already 
rests tipoti the debtor in behalf ot the 
creditor); a mutual liquidation, theretore 




his creditor, “I will discharge my 
you, by partial payments,’* and the creditor 
should reply, with an oath, saying*, “ 1 will 
not thus receive my due bv accepting part, 
and not the vvhole,’^ and he should after¬ 
wards take a part of the debt, yet he is not 
forsworn so long* as he receives not the whole 
debt thus by partial payments; because 
here the point which produces a violation of 

J 1 * J 1 . _ __ ^ ^ 1 ^ ^ r\. ^ 1 r'. v-l ylv k r\Tl ^ 


riT(iitor) ; a mutual lioiuciaxion, XDtreiurt, rjic jjuiiiu i i k 

takes place between them, and the debt of , the vow is the receiving the whole debt, 
i;aK.ea 4.1,^ ;v. an ma nnrl illH+. hfls taken-nlace. 


{.JXcliOLr U Vf UV^.lA V n 'i *\ I 1 ,£.1 

each is remitted in lieu of the debt ot the 
other. (This mode of discharging the debt 
by liquidation is because the actual dis¬ 
charge is inconceivable, as the debtor does 
not nerc offer anything but substance, and 
the right of the creditor is not to substance, 
but is juertdy to the debt winch has been 
incurred by the other; and hence the 
learned in the law say, “a debt must beiclis- 
vlisirircd with its like).” Liquidation, thei^- 
fore, hdUiK one mode of discharging debt, the 
fiilhlmciit of the vow, in the ca?**- in ques¬ 
tion, is rstablished, because the liquidatiou 
is established upon the instant of the sale 
of the slai?o. . . . 

OnJECTTOiT.—The liquidation being estab¬ 
lished upon the instant of sale, why is the 
jnirrhfti r’tt eci^n ol the «Iavc miide h oon- 

Remy.—S eisin is made a condition 


Wit? YUW 1.0 VlXKi Vi-l.v ri -- 

in partial sums, and that has not taken place. 
—If the debt consist of articles computable 
by weight, and the vower accept payment by 
two or more weighings thereof, in suen a 
manner as not to be employed in any other 
concern between tliesG two weighings, he is 
not forsworn, although this be a partial 
mode o.f receiving payment, because the re¬ 
ceipt of the wbedo at once is sometimes in 
any common way impossible, and hence any 
debt of this description is m exception from 
tb** piesimt ciise. _ 

Ie u creditor make requisition from his 
dobti^r of s part of what in due to )»im, fiin- 
pofic two huudred l)irm*,and ihe debtor reply 
that “ he has not so^ much money,*' and the 
creditor disbelieve him, and he answer, **if 
1 powcK iiiorr thfin one huudiv’d Diini^. iny 
wub in iliv.iTrr’d/* and it should happen that 
he is, at the time of saying this, possessed of 

_1 Vk.r't-iu Tirvf 


■Rt’pt.y —Seism IS maae a conauion m ub la, uk um. - , - 

Ofdw that thedebt due to the seller, namely, , fifty Dirms only he ts not forsworn ; because 
+he nrioe of the slave, may be fully eon- his desig-n, in this deolaraiion, is meiely to 
firmeii and established, beoavise although it express his denial of being possessed of more 
h • incumbent upon tbe purchaser from the than one hundred Dirms; and also, because 
histatd of sail yet it stands within the his exception of one hundred Dirms myolves 
msLMiib ui . ti.i_ exception of every component part or 

proportion of one hundred; and fifty is one 
of these proportions; whereiore fifty also 
are excepted, and henoo he is not forsworn. 
And the rivle is the same, if, instead of 
“ more tliau one hundred Dirms,he s.houla 
say, “ oihcr than one hundred .Dirms,or 
“beyond one hundred Dirms,'’—because all 
these terms equally express exception. 


OE 


instant of sa.le, vet it sianas wiuihl duu m:, - -I 

pSility of ceasing, as it is pos.sible that , an exception of every coniponont part 
ihe article sold may perish before seism ; oronortion of one hundred; and fifty is . 
but bv f^cisin tbe debt is fully confirmed and 
«t1ubli:«b' d upon the nurehaser. 

Jha not Inj the gift of the creditor 
creditor make a gilt of ^ the debt to the ^p'bt^r 
within the course of the day, the luiTil- 
ment of the vow is not established ; because 
repayment has not taken place; and also, 
because the discharge of the debt is an act of 
the debtor alone, ami the gift of the debt^ 
implies that the creditor relinquish his, 
right to it, wddeh act of the 
and not of the debtor, wherefore 
dili.mof fulfUmrut 
di: btorl is not aocompliabed , it is 
observed, however, that although the Mfih 
iii. nt ho not acconzphahed, yet the vower 

rmf tVtrqvvoTTi. VOW hecomes void , ' . „xxx X.,.. 

L«vi 11^ tu vow was restricted to that day, that he for 
led Xdo^itor having remitted the debt 
witian that day, the swearer is therebyefieo- 
tuafiy precluded from the fnlblment ox his 
vow before the expiration of its term, which 
does nut take place until the end of the 
day, whence the vow becomes void, in the 
same manner as in the case of the vessel oi 

vow nat to accept redmhnrsement of a 
deU tn partial paymemU is not violated until 
the 'whole debt shall have been so received .— 

Ip a debtor were to malce an offer, saying to 


♦ See Chap. ‘VI., ante p. I6ii. 


CHAPTER XIV. 

MISCEI-LANEOnS CASES. 

A vow against doing a thing, unrestric^ 
iwehf pronounced, operates as a perpetiml 
inhibition.- If a man make a yow, saying, 
[ will not do so and so/* it is necessary 
Lfiat he for ever abstain from tbe commission 
of that act, because he has ex]jressed the 
negative of the act generally, and hence the 
prohibition is general, in consequence of the 
negative being unrestnctively expressed. 

A vow of performance is fulfilled by a 
single instance of performance,^\}^ a wan 
make a vow that he will do .such a thing,” 
and he should once do it, his vow is fulfilled, 
as he has not undertaken more than the oom- 
raiasioTi of that act in one single instance 
unspecified, because such is to bo understood 
from the words by which he binds himself, 
fidfllmont is therefore established, upon his 
once performing a single instance of the act 
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vows. 




whatever instance that may be, | aro twofold ;—PrRST, gift is a voluntar;^ 
'•fttid’’Aether such performaneo be voluntary ‘ gratuitous deed, and hence is executed on 
or compulsive. In a case of this nature, | the part of the giver alone, independent of 
moreover, the vower is never considered as | the receiver ; thus we say, “such a person 
forsworn, unless where he may be utterly i presented so-and-so to such a person,^ al- 
excluded from a possibility of performing i though the other may not have accepted it: 
the act, which can only be by his death, or I —Siccowdl?, the design of the swearer, in 
by the destriietion of the subject of the act. j making such a vow as the above, is to ex- 
An oath mL2)osed hi/ a mpreme magistrate | hibit his own generosity and liberality; and 
continues in force only dtiring the existence \ that is effeotod by means of the deed of gift; 
of that magistrate?s authority.— a sultan, ' but a contract of sale is a mutual engage- 
or other aupreme governor, or magistrate of i nunt, which can be executed only by the act 
a kingdom or province, should require an of both the parties concerned in It. 
oath of a person that “he wall inform him Vows in respect to odoriferous herbs or 
of the dwelling of every evil-doer, who shall flowers have force according to the sense in 
enter that territory, “ and the person swear which the denomination of them is generally 
aocordiiigly, such oath binds bun to convey taken, —If a man make a vow that “ he will 
such information to the magistrate aforesaid, not smell Eeehan,“ and he should afterwards 
during the existence of his authority only, smell to the rose or the jessamin, he is not 
and no longer ; because the intention of the fors^vorn, because Keehan is that species of 
magistrate, in imposing such an oath, is to flowers which have no stalk, and the rose and 
repel the wickedness of evil-doors, or to pro- i jessamin have stalks or branches from which 
vent such wickedness in others by the pun- they depend. 

ishment of those evil-doers; conveying this If a man were to make a vow, saying, 
infoimation, therefore, after the expiratmn that “ he would not piirohase violets,*^ and 
of the magistrate’s government and autlio- have no particular intention therein, tho 
rity, is no manner of use; and the expira- vow is construed to mean oil of violets, from 
tion of the magistrate’s authority takes place ; general custom, according to which, a per- 
either on Ms death, or his removal from son dealing in that article is termed a violct- 


seller; and as purchase is founded upon sale. 


oflice. ^ I sBj ^ ^ 

A vow of gift is fulfilled by the offer of\ a person purchasing oil of violets is termed 

the gift, although it he not accepted q/.—I f, a buyer of violets.—(Some doctors maintain 

a master make avow “that he will bestow that, with us, by the terra violets, is under- 

such a slave upon such a person,” and he ' stood the flower only, and not the oil.)—If 
should bestow that slave accordingly, and the vowtr were to say that “ he would not 
the person refuse such gift, yet the vow is purchase flowers,” bv this is to bo under- 
fuliillod. — This is contrary to the doctrine stood the leaves only, and not the oil, as 
of Ziffer, who considers gift to he the same such is the litoral meaning of his expres- 
as sale, as b^ing equally a transfer of pro- sion; and custom also accords with this, 
perly; and as, if a man swear that “ he will because by flowers is usually understood tlio 
sell his slave to such a person,” and that i leaves of the flowers. In tho case of violets 
person refuse to buy the said slave, the vow I custom has established it otherwise, as tlm 
reinains unfullilled, so in this case likewise, word violets is commonly used to express oil 
—The arguments of our doctors on this point i of violets. 
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BOOK VII. 

OF HOOOOOD, OR PUNISHMENTvS. 

Definition of Kidd. —IIoouoou is the plural 
of Hidd; and Hidd in its primitive sense 
signifies obstruction; whence a porter or 
gatekeeper is termed tho Hiddad, or ob- 

* I’hese are here confined solely to whore¬ 
dom, cirunkenuess, and slander. The punish¬ 
ments for theft, &c., are treated of under 
their proper heads. 


I structor, frqm his office of prohibiting people 
1 irom entering.^ In law it exnresses the 
I correction appointed and specified by the law 
on account of tho right of (Ton, and hence 
. the (sxtension of the term Hidd to retalialioii 
I is not approved, snice retaliation is due as a 
I right or man, and not as a right of God; 

I and in the same manner, the extension of it: 

I to Tazeer (or discretionary chastisement) is 
; not approved, as Tazeer is a species of cor- 
! roction not specified or determined by any 
fixed rules of law, but committed to tlm 
I discretion of the Kazee. The original 






POTISHMENTS. 


r ' in the institution of Hidd is dettr- 
that is, warning people from the 
cUmmission of odbnsive actionis j and the 
absolution of the person punished is not the 
original design of it, as is evident from its ' 
being awarded to IjiMels in the same 
manner as to Mussulmans, 

Chap. T-— Of Xinnn. or Whoredom.* 
Chap. [[,—Of the Carnal Conjunction 
wliioh oocasiouH PaoUhruetU., and 
oi that which does not ooea.sion it. 

, III.“ Oi Hlvidence in Adultery 
and of JlcTTaction therefrom. 



Chap. 

Chap. rL—Oi 
Chap. 


Whek witnesses come forward tJ 
evidence in a case of whoredom, it is neces¬ 
sary that tho Kazoe examine thorn parti¬ 
cularly concerning the nature of the offence; 
that is, that he ask of each witness respec¬ 
tively, “ What is whoredom ?and “in what 
manner have the parties committed it?’’ and 
“ where ? *’ and “ at what time and “ %vith 
’whom ?“—because the prophet interrogated 
M.iir an to tho maimer of the fact, and the 
nature of the offence; and also, because 
examination in all these^ particulars is a 
necessary caution, since it_is possible that 


Vr VrQT .T the wituesses,hy the termZiimu.may] 

Hidd-Miinub, or the ! f A. 


Punishment for Drinking Wine. 

Y.—Of Hidd-Kazaf, o.i the 
Punishment for .riliiiKUT. 


; something not directly amounting to carnal 
conjunction (such as seeing and touching), 
Ziniia being a phrase occasionally applied to 
these also. It is possible, moreover, that 


CHAPTER I. 

OE ZINJ^A, OR wnOREDOM, 

Whoredom may he established hu proof or 
by coffession. -WnoREDon is established 
before the Kazeo, in two diiferent modes—by 
proof and by confession ; by proof, because 
that is a demonstration founded on the 
appearance of facta; and by confession, 
because probability is most in favour of the 
truth in such acknowledgment, especially 
where it is to be the occasion of suffering 
and shame to the person confessing; and 
whoredom being; an act the nature of 
which most frequently excludes tlie possi¬ 
bility of positive proof, it is necessary that 
circumstantial evidence be admitted as sufti- 
cient to establish it, lest the door of correc¬ 
tion might be shut.* 

To estnhUtih it upon proof four witnesses 
are required —The manner of giving evi¬ 
dence to whoredom is by four persons bearing- 
witness against a mail and a woman that 
they have committed whoredom together, 
because God has commanded in the Koran, 
saying, “ pkuditce fonii wiTiyESSEa FROM 
AMONO TOO AQAISST TiiEM;” and also, “ IF 
ANY PER.SON ADVANCE A CHARaE OF WHORE- 
POM AGAINSl’ OTHERS OF CHASTE REPUTE, 
AND aANNOT PRODUCE FOUR WITNESaES IK 
SUPPORT OF niS ACCUSAXIOK, lET HIM RE 
rUKisHED WITH EIGHTY STRIPE^.'’ More¬ 
over, the prophet once said to a man who 
brought before him an accusation against his 
own wife, “ Bring four men who may boar 
testimony to the truth of your allegation 
and this degree of proof is also required, 
because it is laudable to conceal and cover 
infirmity, and the contrary is prohibited; 
and by requiring no fewer than four wit¬ 
nesses to a charge of whoredom both these 
ends are obtained. . , . 

Who 7nust he particularly examined m 
respect to all the circimistariees of the fact.—- 


rtu Vt . tueae also, ic is possioie, moreover, tliat 

Chap. YI. -Oi 1 azter, or Chastisement, the whoredom may have been committed in 

a foreign country, and therefore that it is 
not cognizable; or it may have been com¬ 
mitted at a distant period, prior to the charge, 
which is therefore inadmissible; it may 
happen, too, that the fact may have been 
committed under an erroneous conception of 
the parties with respect to its legjxlity, such 
as would occasion remission of piunshment, 
and such as neither the parties themselves, 
nor the evidences against them are aware of 
(as in a case where a man has connexion 
with the female slave of bis son); it^ is 
therefore requisite that tho judge examine 
the evidence luinutoly with respect to all 
these particulars, since some circumstance 
may appear, in the cory:sG ol such invostiga- 
tion, sufficient to exempt from punishment. 
Upon tho evidence being duly gimn^ sen¬ 
tence of punishment is piussed --Kkh when 
tlio witnesses shall thus Have borne testimony 
completely, declaring that “ they have seen 
the parties in the very act of carnal con¬ 
junction” (describing the same), and the 
integrity of such evidence Is also known to 
tho Xazee from both an open and a. secret 
purgation, lot him then pass sentence of 
punishment for whoredom, according to such 
evidence. The apparent probity of the 
witnesses does not suffice in the present ease, 
but It is necessary that the miigistrate 
ascertain their probity, both, by an open and 
a secret purgation, in such a manner, that 
(possibly) some circumstance may appear 
sufficient to prevent tho punishment, because 
the prophet has said, “ Seek a pretext 
to prevent punishment according to your 
ability ; ” contrary^ to all other oases, in 
which the apparent integrity of the witnesses 
is (according to Llaneefa) held sufficient. The 
mode of open and secret purgation iy fully 
set forth under the head of Evidence. 

Mohammed has said, in the Mahsoot, that 
the Kazoe may imprison the accused, until 
he make a purgation of the witnesses, 
because the person against whom the testi¬ 
mony is given stands charged with whoredom 
Upon the evidence of witnesses; and also, 
because the prophet once ordered a person 
charged with whoredom to be imprisoned: 
* Meaning either adultery or fornication, oontiary to a case of debt, since a debtor 








Vsl -Chap. I. 


Mk yil-^Chap. 1. PUNISHMENTS 

imprisoned upon a charg-e of debt 
'■ '-cixlaiKited ngaiost him by witnesses, until 
their probity he fully proved. The nature 
of this distinction shall be treated of at 
larj?e in another place. 

Confession inust he reiyeaUxl four different 
times. —The confession ■which establishes 
whoredom is made by a person of sound mind 
and niatme age acknowledging himself (or 
herself) guilty of whoredom lour times, at 
four diderent appearances, in the presence of 
the Kazee, he [the Kazee] dtclining to receive 
the confession, and sending the person away 
the iirst, second, and third time. The matii- 


ritv and sanity of the person confessing ore .. ^ v,,- - “i-r" 

conditions, because the declaration of an in- 1 the prophet m the instance of Maaz, whom he 


Qt 

uokmlJLj 


confessions, in a single appearance,* ainokmi. 
only to a single eemfession ; and as confession 
relates only to the person confessing, the 
unity, or otherwise, of his appearance, is 
regarded, and not that of the iCazee^s assem¬ 
bly ; and this appearance is made four sepa¬ 
rate liTiiGS, by the Kazee repelling the per¬ 
son’s first confession, and saying to him, 
“Thou art mad!’’ and such other words, 
the person, upon tbe Kazee thus repelling his 
confession, going forth, so as to be out of the 
Kazee’s sight, and returning again, and re¬ 
peating hiB confession :— and so on to the 
fourth time. This is recorded from A boo 
Hancefa, on the authority of the conduct of 


fant or an idiot is not worthy of any credit, 
or because the acknowledgment of such is 
not sufUcient to induce a sentence of punish¬ 
ment. The condition of the confession being 
made four times at four different appear 


thus sent out of his sightthrc6) different times. 

The person_confe8smg must he partmikirly 
examined.-^ confession shall have 

been made in this manner four different 
I times, the Kazee must then proceed to exa- 


ances is agreeable to onr doctors. According | mine the person so confeEsing, asking him, 
o in n msfl of“ What IS whoredom ? '—and “where, and 


What is whoredom?*'—and “where, and 
in what manner, and with w^honi—have you 
committed this whoredom ?‘’ — All which 
duly observed, the person confessing becomes 
then properly obnoxious to punishment, as 
the proof is complete. The advantages at¬ 
tending the examination of the confessing 
person have been already explained under 
the head of witnesses bearing evidence to 
wlioredom ; but it is to be observed t’nat 
although it he directed there that the Kazee 
exumine the witnesses with respect to the 
time of the perpetration of the fact, yet it is 
not requisite to put a. similar question to a 
person who confesses, because that delay 
which would impeach the credibility ot a 
witness does not in any respect impugn the 
credibility of a person who makes a voluntary 
confession : some, however, have said that if 
the Kazee interrogate such a person with 
respect to the time of the fact, it is lawful, 

* Tbe term Majlis, which, for the sake of 
perspicuity, is in this place translated appear¬ 
ance, literally signifies a seat or place of 
sitting; and It may admit of various expla¬ 
nations, according to the circumstance under 
I which it is applied^ or the person to whom it 
I relates. W hen it is mentioned as the Majlis 
1 of the Kazee, it means the public assembly 
or court of that magistrate: when ii applies 
solely to the parties who come to make any 


to Shafeif a single^ confession, in a case of 
whoredom, ivS suffudent, because he considers 
the law to be the same here as in all other 
cases, the confession or acknowledgment of 
any circumstance being the means of dis¬ 
closing or discovering that which is so con¬ 
fessed or acknowledged; and a single con¬ 
fession is fully ad(?quate to this purpose, a 
repetition being of no manner of use, since 
flic disclosure or discovery is not in any 
degree increased or amplified by it; contrary 
to plurality of witnesses, as the abundance 
of w'itnesacs is a means of removing all doubt 
with respect to their veracity, and of afiord- 
ing fuller satisfaction to the mind ; whereas, 
by the repetition of the declaration of a single 
person (as in case of confession), no such 
additional satisfaction is obtained. The 
arguments of our doctors in opposition, to 
what is here advanced by Shaiei are tv'o- 
fold : First, the case of Maaz, on whom the 
prophet would not decree any punishment 
until he should have made confession of his 
offence four different times at four diiierent 
appearances, where it is to be concluded that 
if a single confession had sufficed, and it had 
been proper to proceed to imnisbment upon 
tbe force of it alone, the prophet would not 
have delayed to inflict it until the confession 
should he four times repeated as above; 

Secondly, as in evidence to whoredom lour 

witnesses are requisite, bo also in the con- - , ^ it v u 

fession thereof four repetitions are requisite, declaration before the Kazee, it may be ren- 
and for the same reason, namely, that it is ] dered the appearance of that party in cointT. 

- . 1 ___-1 ' Tf nlar, ImnnoYiflTT TttroTft a nm/nffv r>r»nni- 


laudable to conceal infirmity ; and this con 
dition of the repetition of confession has a 
tendency to conceal infirmity. The reasons 
for establishing four appearances of the per¬ 
son confessing as a condition are twofold; 
Ftsst, the tradition of Maaz, as already re¬ 
lated Secondly, a plurality of confessions 
is made a condition, and that cannot be 
obtained without a plurality of appearances 
on the part of the confessor, since one effect 
of an unity of place or appearance is to 
render the separate declaration of the same 
thing as one declaration; and hence foui‘ 


.It also frequently refers to a private com¬ 
pany, and sometimes merely to the posture 
of the party (as in the case of divorce loft at 
the option of the wife)» In short, to define 
tlie true and precise application of the term 
Majlis in the present case, regard must be 
had to the Mussulman usages, it being cus¬ 
tomary for the Kflzee to admit people to 
deliver the substance of their testimony in 
a sitting?’ posture, and hence every time the 
party arises and again resumes his seat may 
be rendered a new appearance of that party 
in court. 
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PUNISHMENTS. 

possible that it may have beon I to death,^that he ^should be carried to ^J[< 


cwimbmed miring infancy. 

A person may retract from his confession, 
—If the person confeasiug should deny the 
fact, and retract from bis confession, either 
before or during the indietion of punishment, 
his retractation must be credited, and he 
must forthwith be released.--Shafei and Ibn 
Lailee have said that retractation after con^ 
fession is not to be credited, but that the 
punishment must be indicted, since? as it has 
been already incurred by the confession, it 
cannot be done away in consemienco of de¬ 
nial : as in a case where whoredom is estab- 


barren place, void of houses or cultivation ; 
and it is requisite that the stoning be exe¬ 
cuted,—drst by the witnesses, and after them 
by the InAam or Kazee, and after those by 
the rest of the by-standers, because it is so 
recorded from Alee, and also, because in the 
circumstance of the execution being begun 
by the witness there is a precaution, since a 
person may be very bold in delivering his 
evidence agaiust^ a criminal, but afterwards, 
when directed himself to commence the in- 
diction of that punishment which is a conse- 
qaence of it, may from compunction, retract 


hshed against a person upon the testimony of I his testimony; thus causing the witnesses 
witnesses or as in a case of retaliation, or to begin the punishment may be a means of 
of punishment for slanderthat is to say, | entirely preventing it. Shafei has said that 
when retaliation or punishment for slander the witnesses beginning the punishment is 
are once established upon the confession of | not a requisite, in a case of lapidation, any 
the offender, they do not drop in consequence more than in a case of scsourging. To this 
of his subsequent denial of tlie fact; and so I our doctors reply that rea>yoningupon a case 
in this case likewise* The argument of our | of lapidation from a case of scourging^ ia 
doctors is that denial after confession is an supposing an analogy between things which 


intimation, which (like the confession) may 
be either false or true; and there is no person 
to disprove such denial; and hence, from the 
inconsistency between the conlession and the 
denial, a doubt arises concerning tbe con¬ 
fession; and punishment drops in conse- 


are essentially different, because all persons 
are not acquainted with the proper method 
of indicting ilagellatiori, and hence, if a wit¬ 
ness thus ignorant Avere to attempt it, it 
might prove fatal to the sufferer, and he 
would die where death is not his due: con- 


quence of any doubt: contrary to intima- ' trary to a case of lapidation, as that is of a 
tions which involve the rights of individuals , destructive nature, and what every person is 
(such as retaliation, and punishment for equally capable of executing, wherefore if 
slander), as the claimant of the right, in the witnesses shrink back from the com- 
those cases, is the disprover of the person mencement of lajndation, the punishment 
who has confessed, Avnen he afterwards I drops, because their reluctance argues their 


denies, which is not the case in any matter 
involving merely a right of the law. 

It is laudable in the Kazee, or Imam, 
before whom confession of whoredom^ may 
he made, to instruct the person confessing to 
deny it, by saying to" him,_‘‘Perhaps you 


retractationIn the same nianiier punish¬ 
ment is remitted when the witnesses happen 
to die or to disappear, as in this ease the 
condition, namely, the ooinmenoeraent of it 
by the witnesses, is defeated. This is wdieu 
the whoredom is established upon the testi- 


have only kissed or touched her,” because mony of Aritnesses : but Avhen it is established 


the proi)het spoke so to Maaz iind Moham¬ 
med, in the Mabsoot, adds that the judge 
may also examine the confessing person Avith 
respect to such circumstances as, if made to 
appear, would tend to his entire exculpation, 
such as, “whether the fact confessed may 
not have been committed in marriage,** or 
“ under an erroneous misconception of its 
legality 

Section, 

Of the Manner of Funishment^ and the In¬ 
fliction thereof, 

A married person convicted of whoredom 
is to be stoned.—W ke1<i a person is fully 
conATicted of whoredom, if he he married, let 
him undergo the punishment of Rajim, that 
is, lapidation, or stoning to death, because 
the prophet condemned Maaz to be thus 
stoned to death, who was married; and he 
has also declared, “ It is unlawful to spill 
the blood of a Mussulman, excepting only 
for three causes, namely, apostacy, whore¬ 
dom after marriage, and murder”— and in 
this all the compaoions likeAA'ise unite. 

Mode of executing lapidation .—Ix is nc- 
oesBury, when a whoremonger is to be stoned 


upon the confe.ssion of the offender, it is then 
requisite that the lapidation bo executed, 
first by the Imam or the Kazoe, and after 
them by the res^fc of the multitude, because 
it is so recorded from Alee; moreover, the 
prophet threw a small stone like a bean at 
Gharadeea, who had confessed whoredom. 
What is said on the subject is taken from 
the Zahir-Rawayet. 

The corpse of a person executed by lapi¬ 
dation for whoredom is entitled to the usual 
ablutions, and to all other funeral cere¬ 
monies, because of the declaration of the 
prophet with respect to Maaz, “ Do by the 
body as ye do by those of other believers;” 
—and also, because the offender thus put to 
death is slain in vindication of the laws of 
God, Avherefore abhxtion is not refused, as 
in the case of one pufc to death by a sentence 
of retaliation: moreover, the prophet alloAved 
the prayers for the dead to Ghamdeea, after 
lapidation. 

An unmarried free person is to he scourged 
with one hundred stripes, the person 
convicted of whoredom be free, but unmar¬ 
ried, the punishment with respect to him is 
one hundred stripes, according to what is 
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( ylrl.—CnA:p»I.l 

Koran, ” The whoee and 

^X^WHOrWoNGEE shall XE gCO[JEGE WITH 
AN HTTNDKED STEiPES —for although this 
texfc bo oancellecl with respect to married 
persons, yet in regard to all other than those 
who are married the law must he executed 
in conformity to it. 

Mode of executing Obpeeye 

that the hundred stripes inflicted by the 
decree of the magistrate must be adminis¬ 
tered with a rod which has no knots upon 
it; and that the stripes must be applied 
in moderation, that is to say, neither with 
severity, nor yet with too much lenity; 
because Alee, when ho was about to inflict 


Scourging must he injlicted upon a 
standing^ and upon a tvornan sitting ,— When 
a man Is to bo scourged for whoredom, he is 
to receive his punishment in a standing 
posture, because Alee has said, “ Correction 
IS to he inflicted upon men standing, and upon 
women sitting ; ” and also, because the pro¬ 
per inliiotion of punishment depends upon its 
being open and public, which is best effected 
by its being received in a standing posture ; 
but yet as a woman is nakedness,* in thus 
administering the correction to her there 
might be an apprehension of the exposure 
of nakedness, it is to be observed that in 
^ administering punishment it must not be 
correction, used to smooth off from the rod , inflicted in the way of Mid.f Concorn- 
ariy knots which might hai)pea to be upon ' ing the meaning of the term Mid there 
it: and as too much severity on the one ; are yarious^ opinions:—some say that it 
hand tends to destruction, on the other hand > signifies laying a person on his face upon 
too much lenity is inadequate to the design the ground, and stretching out his limbs;— 
of correction. And when punishment is to some, that it signifies the executioner draw- 
be indicted on any person, it is necessary , ing the rod over his own head; others, that 
that he be stripped naked ; that is to say, j it signifies the executioner drawing back 
that all the clothes bo taken o.ff, except the i the rod, after giving the _ blow j but the 
girdle; — because Alee directed so in this correction must not be indicted in tho way 
matter; and also, because tho punishment j of Mid, according to any of these aocepta- 


Si. 


is in this way administered with the greatest 
effect: but as the removal of the girdle 
from the body would expose nakedness, it 
is therefore to be left. 


tions, as it is more than what is due. 

^ slave to receive fifty stripes. —Ie the 
person convicted of whoredom l)e a slave, 
male or female, the punishment of such is 


'The stripes must not all he given on one fifty stripes, btseause the Almighty has said 
part of the body. — It is requisite that the 1 [in the Koran], speaking of female slaves. 


hundred stripes be given, not all upon the “They shall be sub.tect to half the 
same part or member* of the person upon I phnishment or iiiEE maeeied p,eople;“— 


whom punishment is indicted, but upon 
different parts, as it might otherwise be 
attended with danger^ to^ life; and none 
of tho stripes must be indicted on the face, 
the head, or the privities, because the 
prophet once said to an executioner, “ In 
indicting the punishment, take care not to 
strike the face, the head, or the peivities ; 
and also, because the first of those is the 
seat of expression and likewise of beauty j 
and the second is the central seat of the 
senses ; and the third is a part w^hioh cannot 
be wounded without danger to life; and it 
is to be apprehended that in the first and 
second instance the appearance and the 
faculties might sustain material injury, and 
the injuring of those is a species of destruc¬ 
tion to the man; and that in the last life 
might be endangered : it is unlawful there¬ 
fore to strike on any of those parts, the 
design of correction being amendment and 
not destruction. Aboo Yoosaf has said that 
one or two strokes may be given on the 
head, as Aboo Bihr once said to an execu¬ 
tioner, ** Strike on the head, because there 
the devil residesin reply to tbis, how- 
eyer, we remark that Aboo Bihr gave this 
direction with respect to an infidel alien, 
who had been used to seduce believers from 
the faith, and whose life of course had been 
forfeited. 


*In the original, Azoo, a limb, which 
W'ould make this species of correction more 
properly to apply to the bastinado. 


and the term slave in the text extends to 
males as well as females. Moreover, as 
bondage occasions the participation of only 
half the blessings of life, it also occasions 
the suffering of only half the punishments,, 
because an ofience increases in magnitude in 
proportion to the magnitude of the blessings 
under the enjoyment of which it is committed. 

.A woman is not to be stripped. —The 
punishment of whoredom is the same with 
respect to both sexes,^ as all the texts which 
occur in the sacred writings upon this subject 
extend equally to both ; but yet a woman ia 
not to be stripped, neither is her veil to be 
taken off, but only her robe, or other out¬ 
ward garment, as the removal of any other 
part of her dross would bo offensive to 
modesty; bat as the robe or outward gar¬ 
ment would prevent the effect of the correc¬ 
tion, and the removal of such is not indecent, 
she is to be stripped of these. 

A woman is to receive her punishment in 
a sitting posture, according to the direction 
of Alee before^ recited, and also, because in 
this a regard is shown to decency, which it 
is incumbent to preserve ; and for the same 
reason, where a woman is to he stoned, a 
hole or excavation should be dug to receive 


* “A woman is nakedness;'" that is to 
say, every part of a woman’s person is equally 
indecent to be seen. 

f Literally length; it admits of various 
applications, 
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.__pp;^a3/deep as her waist, because the prophet I ing the ordinanoes of the law ; and thef 
such a liole to bo dug for Ghamdeca | rcqaisites, besides those two, are made 

b(3Tore mentioned, and Alee also ordered a —--- 

hole to be dug for Bhooralia Hamdeeanee 





ditioixs in order that the sin may appear in 
its greatest magnitude, from the conside- 


it is however immaterial whether a hole be i ration of the magnitude of those blessings 


dug or not, because the prophet did not issue 
any particular ordinance resi)ecting this ; 
and the nakedness of a woman is sufRciently 
covered by her garments; but vet it is 
laudable to dig a hole for her, as decency is 
thus most etfectually preserved. There is 
no manner of necessity to dig a hole for a 
man, because the prophet did not so, in the 
case of Maaj;. And observe it is not lawful 
to bind a person in order to execute^ punish¬ 
ment upon him in this case, unless it appear 
that it cannot otherwise be ioflieted. 

Slaves cannot he punished for whoredom 
but hy authority A master cannot indict 
correction upon his male or female slave [for 
whoredom] but by permission of the ifazee, 
Bhafei has said that it belongs to a master to 
iuHiet correction upon his elave, iu this as 
well as in any other case, because a man’s 


under which it is committed, as ingratitude 
for the blessings of Providence is greatest, 
and most atrocious, when those blessings are 
enjoyed in the highest dugreo ; now the par¬ 
ticulars aforesaid, namely, the Mussulman 
faith, and freedom, and the enjoyment of a 
woman in a lawful marriage, are among the 
greatest blessings of life, wherefore lapida- 
tion on account of whoredom is ordained in 
oases where all those circumstances exist; 
and hence lapidution is enjoined when these 
conditions exist: contrary to the superiority 
derived from the other gifts of nat\ire or of 
fortune, such as family, learning, capacity, 
beauty, and wealth, which are not condi¬ 
tions, because the law has no regard to those 
circumstances, and also, because those which, 
have been stated are alone sufficient to con¬ 
stitute the magnitude of the sin of whore- 


authority over his slaves is general and abso- i dom, soas to subject the oifender tolapidation, 


lute, even prefoably to that of the Kazee, 
as k master is empowered to perform acts 
with respect to his slaves in which the Kazee 
is not empowered, this, therefore, is the 
8^1 me as l-’azeer, or discretionary correction; 
that is to say, the master is at liberty to 
intliot stated punishment for whoredom 
upon his slaves in the same manner as 
discretionary correction. The arguments of 
our doctors are twofold :— First, the prophet 
has declared that there are four things com¬ 
mitted to magistrates, and that one of those 
is Hidd, or stated piinis}im.ent, which is 
hero treated of; Secondly, Hidd, or stated 
punishment, is a right'-of God, as the design 
of it is to purify the world from sin \ and as 
it is a right of God, hence it cannot he done 
away by the act of any individual, where¬ 
fore this right is to be exacted by the prince, 
as the deputy of the law, or by the .Kazee, as 
the deputy of the prince: contrary to Tazeer, 
or discretionary con*eotion, because that is 
a right of the individual, whence it is that 
infants are subject to Tazeer, although they 
be not liable to Hidd. 

Definition of the state of marriage which 
subjects an adulterer to lapidution .— The 
state of marriage necessary to induce lapi- 
dation requires that the whoremonger he of 
sound understanding and mature age, and a 
Mussulman, free, ana who has consummated 
in a lawful marriage with a w'oman at a time 
when she also is sane, freo,^ adult, and a 
Musslima. This is the detiiiition of Haneefa 
and Aboo Yoosaf. According to Mohammed 
and Shafei the state of marriage in question 
requires simply that the whororaongor be 
free, and a Mussulm.an, and one who has 
consummated in a lawful marriage with a 
woman of the same description. It is to be 
considered, howevt3r, that sanity^ of intellect 
and maturity of age are conditional to the 
receiving of punishment, since, without these, 
men arc incapable of reading or understand- 


sin ee, hy virtue of freedom, a man is enabled 
to contract himself in a lawful marriage, and 
by virtue of a, lawful marriage he is enabled 
lawfully to indulge his carnal appetite, and 
by such iudulgenco^ to allay his passions; 
and, by virtue of being a Mussulman, ho is 
enabled to marry a Musslima, which fixes 
and confirms the belief of the prohibition of 
whoredom to him ; all these things, there¬ 
fore, particularly forbid and inhibit a man 
from the coramission of whoredom; and a 
sin great in proportion to the force of the 
inhibitions under which it is committed. 
The sect of Shafei differ from our doctors 
with respect to that part of the proposition 
which asserts that the profession of the 
Mussulman faith is a requisite condition; 
and there is also a record from Aboo Yoosaf 
to the same effect. Their argument is, that 
in the time of the prophet a Jew committed 
whoredom with a Jewess, and the prophet 
ordered them both to be stoned ; but to this 
our doctors reply that the prophet passed 
that sentence in conformity to the Tawreet, 
or Jewish law, which has since been super¬ 
seded by the Musaulmau law; and the 
declaration of the prophet, Whosoever is 
not a true believer shall not be regarded as 
married,'’ is a confirmation of this. The 
consummation now mentioned as a condition 
is understood in the conjunction having 
taken place so far as to require the pre¬ 
scribed ablutions; and as it is a condition 
essential to such a marriage as induces lapi- 
dation, that the woman, at the time of con¬ 
summation, be of the same description \vith 
the man, in the points of sanity, matarity, 
freedom, and profession of the faith, it fol¬ 
lows that if a man were to consummate with 
a wife who is an idiot, an infant, a slave, or 


* Arab. Mahsan; that is, married, under the 
circiiinstances requisite to induce lapidation. 
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he is not considered as married 
* in-‘this sense, since, on account of these cir- 
(iumstances, the advantages of the matri¬ 
monial enjoyment are incoraploto, because 
a plan has a natural aversion to consummate 
with a lunatic woman j and ho can have 
but little gratification with one under age, 
where desire is not reciprocal; and, in the 
same manner, he has not a strong desire to 
consummate with a slave, as in that case his 
children are slave-born; and so also the 
enjoyment of a wife who is an infidel adfords 
the less satisfaction, because of the difference 
of religious principles. In nil these cases, 
therefore, the advantage of the carnal enjoy¬ 
ment is detective, whence the husband of 
such woman does not, by consummation, 
become a Mahsan, or married man, in that 
sense which induces lapidation. And the 
rule is the same where the husband is an 
idiot, an infant, a slave, or an infidel, and 
his wife sane, adult, and a Musslima. Aboo 
Yoosaf has said that where the wife is an 
infidel, her husband, being a Mussulman, 
by consummating his marriage with her, 
becomes as a married man; but, in reply to 
this, besides what has been above advanced, 
it is to be remarked that the prophet has 
declared, “A Mussulman is not rendered a 
married man by connexion with a OnnisTiAN, 
nor is a Fkeerian ^rendered married by con¬ 
nexion with a wife who is a slave; nor a 
SLAVE by connexion with a wife who is 

PEEE,’' 

Stoning and scourging cannot he united,'^ 
It is not lawful to unite the punishments of 
atoning and scourging in the same person, 
because the prophet has left no precedent of 
the kind; and also, because if they were to 
he united, the scourging would be useless, 
since the design of correction is a warning 
from vice, and this warning is efiected by 
lapidation in respect only to others than the 
person so punished ; for a warning cannot be 
efiected, with respect to the person punished, 
after his destruction. 


PUiVISHMENTS. 

would be there mentioned, and one hnnf^* 
stripes alone would not have been declared 
sufficient; Secondly, her banishment is 
opening the way to the further conirnission 
oi her Clime, because people are under less 
restraint wlj.en removed from the eye of 
their friends and relations, as those are the 
persons whoso censures they are most in 
dread of; moreover, in an unsettled situa¬ 
tion, and among stmngers, the necessaries 
of iife^ are with ditfinulty procured, whence 
she might be induced voluntarily to prosti¬ 
tute herself for a suppl 3 ^ which of all kinds 
of whoredom is the most abominable; and 
the saying df Alee, that “ Banishment is a 
means of sod.uctioiid' is founded on this 
second reason. As to the saying of the pro¬ 
phet quoted by Shafei, it is supersededf, as 
well as the remainder of that saying, If a 
SlveKiR (meaning a man who has consum¬ 
mated a marriage) afterwards commit adul¬ 
tery with a SiYKEBA, their punishment is 
one hundred stripes and lapidation,’’ The 
way in which this is superaeaed is explained 
in its proper place. In short, banishment, 
with respect to a loose woman, in the way of 
punishment, is not lawful; hat yet if the 
magistrate should find it advisable, he may 
banish her for the space of one year, or less, 
but this banislunent is in the way of Tazeer, 
or discrotiuuary correction, as banishment 
may iu aome^ cases operate as a warning, 
wherofore it is committed to the Kazee or 
the Imam; and what is recorded conceruing 
the companions, of their having banished 
people, is to be regarded in the way of 
Tazeer. 

The execution of stoning is not siisi)ended 
on account of sickness. —If a sick person, 
being one whoso proper punishment is lapi¬ 
dation, commit whoredom, he is to be stoned, 
because his destruction is due, and is there¬ 
fore not to he suspended on account of his 
illness: but if he be one whose punishment 
is scourging, the execution of it m\i»t be 
deferred until his recovery, lest life should 


^1 


Nor (with respect to a woman) scourging be endangered, for the same reason as the 

’ ■ ’ ' --- —"'’'limb of a sick tbief is not cut off until he 

be in a proper habit of body to endure the 


and hanishment, —If a woman guilty of 

whoredom be of mature age, in her punish . ^ _ .. _^ 

meiit scourging and hanialimeiit cannot be I amputation without risk of life, 
united. According to Shafei, these two may j But it is so on account of pregnaneg. —Ip 
be united with respect to her by way of I a pregnant woman commit whoredom, and 
punishment, — that is, banishment may also | her punisliment be lapidation, the execution 


be included in her punishment,—because the 
prophet has declared, “If a man, being un¬ 
married, commit whoredom, with a woman 
who is of age, the punishment of such is 
one hundred stripes; and he shall be excluded 


must be delayed until her delivery, for if 
she were to be stoned whilst pregnant, the 
child wonld be destroyed in her womb, and 
its blood is not to be taken; and if her pun¬ 
ishment be scourging, the oxeeutiori must be 
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from the city for tlie space of one year, as by | deferred until she shall have T(.‘COvered from 


his banishment the door is shut against 
whoredom, because in an unsettled situa¬ 
tion a man meets with few female cora- 
paniojis to tempt him to commit it." The 
arguments of our doctors are twofold,— 
ITitsr, Ooi) has declared, “The WFJOfiE 

AND THE WJTOIIEMONGEH SHALL VE SCOURGE 
W rT rI A N HUN DKEl.) ST'K TP GS,’’' fr0m wh ich it 
is evident that the sole punishment of such 
is one hundred stripes, for if it were more it 


her labour, as that is a species of sickness, 
wherefore a delay must be made until her 
'health be perfectly restored: contrary to a 
ease of stoning, where the pnnishiiient need 
not he dtdayed until a perfect recovery, since 
tlin delay in this case is only with a view to 
the preservation of the child in her womb, 
whicli is separaiod. from her upon the instant 
of its birth. It is recorded from Hane-fa 
that in stoning also the execution must be 
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_^ ^ until the child become independent 

-'-!cif-lifr care, in case tJiere should be no other 
per<ion to foster it in her atoiid, because by 
this delay the child is preserved from de- 
strnction; and it is moreover related that 
when G-hamcleea, after her delivery, came 
before the prophet, that he might execute 
punishment upon her, he said to her, “Go. 
and remain until such time as your child is 
independent of you/’ 

A pregnant ivoinant convicted tipon evi^^ 
dence, must he imprisoned. —AHfi> obseryjs, 
—If a pregnant woman be convicted of 
whoredom upon evidence she must be con¬ 
fined in prison until she bo delivered, le 3 t‘ 
she should abscond; contrary to a case 
where a pregnant woman is convicted upon 
her own confession; for in this case she is 


Ishtibah, or misconception ; and hence 
species of error is not understood, except in 
the case of a person who is under such mis¬ 
apprehension.—The second species of error 
is established, whel'e the iirgutiient of the le¬ 
gality of carnal conjunction exists in itself, 
but yet practice cannot take place upon it, 
because of some obstacle; and this does 
not depend upon the apprehension or belief 
of the person who couiTnitsthe unlawful act: 
TV'hence this apecies of error is regarded in 
respect to all men, tliat is to say. men who so 
conceive, and also those who do not,—And 
punishment drops in consequence of the 
existence of either^ of these two apecies of 
error, on account of a well-known tradition. 

Parentage is cstablisfied in a case of error 
with respect to the subject^ hut not in a case 


Sion must be credited (for which reason pun¬ 
ishment is remitted in case of her denial), 
wherefore to imprison her would be useless. 


not to be confined, as her denial after confes- , of error with respect to the act, —In' a case 

of error of the second apecies, the parentage 
of the child is established in the man who 
has had such connexion, if he claim such 
child; but in a case of error of the fust 
species, the parentage of the child is not to 
be established in the man, notwithstanding 
his claim,--because, in a case where the 
error is of the first species, the act of genera¬ 
tion is positive whoredom, although punish¬ 
ment be not incurred, on account of a cir¬ 
cumstance wliich has reference to the man 
oommitting such act (namely, that^ of the 
Befnition of the^ term Zinna. —The car- ' illegality of the act being misconceived by 
nnl oonjunctLon which occasions punishment' him, according to his^ apprehension of it) ; 


CHAPTER IT. 

OF TflF CARNAL CONJUNCTION WHICH OCCA¬ 
SIONS PUNISHMENT, AND OF THAT WHICH 
DOES NOT OCCASION IT. 


is Zinna, or wlioredora ; and this, both in its 
primitive sense, and also in its legal accepta¬ 
tion, signifies the carnal conjunction of a' 
man with a woman who^ is not his property, 
either by right of marriage or of bondage, 
and in whom he has no erroneous property j 
because Zinna is the denomination of an , 
unlawful conjunction of the sexes, and this 
illegality is universally understood where 
such conjunction takes place devoid of 
property, either actual or erroneously sup¬ 
posed. What is here said is the definition 
of whoredom with respect to a man :---as to 
the whoredom of ii woman, it simply signi- 
iier admitting the man to commit the 

fact. 

Befimtion of erroneous carnal conjunc¬ 
tion ,—Eiifton in carnal conjunction is of two 
kinds,—the first,, error in respect to the act, 
wMeh is termed Slioobha-Ishtibah, or error^of 
miscouception; the second, error in respect 
to the subject, which is termed 8hoobha- 
Hookmee [error hy efiect], or Shaba-Milk 
[eiToneoxis propriety].—The first^ of these 
distinctions of error is not established, nor 
understood, but with respect to a man wlio 
mistakeB an illegal carnal conjunction for 
legal, becausf^ Ishtibah signifies the man 
having carnal intercourse with a woman, 
under the supposition, of the same being 
lawful to him, in consequence of his sup¬ 
posing something other than that which is 
necessary to constitute iegiility as afiording 
an argument of such legality: it is there¬ 
fore necessary that this mistake should have 


operated in his mind in order to establish . incurs punishment. 


but the act of generation, in a case of error 
of the second species, is not positive whore¬ 
dom. 

Ebrok in respect to tlie act exists in eight 
several situations ; namely, with-^ 

L-^The female slave of a man’s 
mother. 

II.—The female slave of his father. 

Ill,—The female slave of his wife. 

IV*"*—A wifiu repudiated by three di¬ 
vorces, who ia in h*^^ Edit, 
wife oomphitely divoTf.vd ft>r a 
conjiM nJMitiiJh. nnd iu her Edit. 

YL—An Am-WnJid, who is in her Edit 
after emancipation with respect 
to her mastei. 

VII.—The fvmolo dll VC ol a inaHtcr, 
reitpcct to hif nuilc slave. 

Vnx,—-A femitlo slave, delivered ns a 
pl»»dgt> with rvspect t»> th< rv- 
ceiviT of Kuril pudge (according 
the UttwuYcb^Jubceh iu treat¬ 
ing of piinishmcni);— and it is 
to i>c r^ed, that « bnrr.iwPT, 
in this point, stands in the same 
predicament with the receiver 
of a piedge. 

And there is no punishment in either case, 
—And in all those situations the person who 
has carnal conjunction does not incar pun¬ 
ishment, provided he declare—“ I conceived 
that this woman was lawful to me .•"—but if 
he should acknowledge hia consciousness 
that the woman was unlawful to him, he 
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. K)U»01» in respect to the subject exists in 

^^SijS^uations; namely, 'witli^- 

I.—The leniaiie slave of a maaNs son, 

II .—k wife oqmpletely repudiated by an 
implied divorc**. 

III. A female slave sold, with respect to i 
the eeUer, be tore the ddirtry of 
her to the purchaser. 

lY.—A female .slave Mamhoora—(that is, 

II slave stipnhited to be ^iven in 
dower to a wife)—with respect to 
the husband, before seisin of her 
beinfr -made hy the wife. 

V.—A female slave held in partnership, 
with respect to any ot the partners. 

VI.—A foiinilo tiliivi* delivered in pledge, 
with respeirtio the rtcoivi'rof such 
pledjre, according to the Eoolc of 
Pawnage. 

And in all those _ situations a person who 
has carnal connexion does not incur punish¬ 
ment, even though ho should^ coiiless his 
consciousness of such w'oman being unlawful 
to him. 

A contract of marriage prevents ptmtsh- 
vnenti although avowedly illegal .— Accoupihg 
to Haneefa, a contract of marriage is a suffi¬ 
cient ground of error, although the illegiility 
of such marriage be universally allowed, and 
the man entering into such contract bo sen- 





slide of this illegality. With our other 
doctors, on the contrary, a contract of mar¬ 
riage is not admitted as a legal grotuid of 
error, if the man be sensible of the illegality. 
---The efteot of this difFerence of opinion ap¬ 
pears in a case where a man marries a woman 
related to him within the prohibited degrees, 
as shall be hereafter explained. 

Connexion with a wife thrice divorced 
{fefore the expiration of 'her IHdtt), occasions 
miulshment,' —If a man pronounce three 
Jivorces upon his wife, and afterwards have 
carnal connexion with her during her Edit, ; 
and acknowledge his consciousness of her 
being unlawful to him, punishment is in- 1 
ciirred, because here possession by marriage, | 
which legalizes generation, has been totally I 
annihilated, and hence there can be no error, 
as the text in the Koran shows that legality 
is destroyed in this case ; and all the doctors 
coincide in this opinion. Bat if he were to i 
declare that “ he conceived, or supposed, she ^ 
was still lawful to him,’' punishnumt is not , 
incurred, because his apprehension^ is to he ' 
regarded, since the effects of marriage still ' 
remain, with respect to the establishment of | 
the parentage of children, and the matri¬ 
monial restraint, and alimony (for if the | 
woman should bear a child, at any period | 
within two years from the date of divorce, | 
the parentage of such child is established in 
the luisband, and she remains under the re- ! 
straint to which she is subject in marriage, | 
and her alimony also remains incumbent' 
upon her husband); his apprehension, «a | 
above pleaded, is therefore of force to pre¬ 
vent punishment, on account of error by 
misconception. And an Am-Walid, after i 


manumission, and a woman in a state of 
repudiation by Kboola, or one divorced for 
ftiotnivriMition (who are in tin ir Edit),sfuiiti 
ii: the Mntnr pnrdiramrnt with n wonwiii iv- 

pudiated by t hrfje divorces, as their illegality 
is universally admitted, and certain ehfeots 
of marriage continue during their Edit, ns 
Widl as in a cafm of a wife under three 
divorces. 

Connexion ivith a wife divorced hy implu 
cation does 7iot induce punishment. —If a man 
divorce his wife by implioalinii, saying, “You 
are divested,’' or “ you are at your own dis¬ 
posal,” and she choose divorce—and ho after¬ 
wards have carnal knowledge of her within 
the term of her Edit, and should acknowledge 
that he knows her to be unlaw'f'ul to him, 
yet punishment is not incurred j because 
concerning tins case there is a difFerence 
among the companions; for Onaar hohks that 
the forms above mentioned are effective of 
only a single divemoe reversible; and the 
same in all expressions of divorce by implica¬ 
tion: lie also holds the rule to be the same, 
where the husband ini ends throe divorces, 
as he maintains that here likewise a single 
divorce reversible only talipes place, and that 
the Intention of three divorces is not re¬ 
garded. 

Nor that tcith the female slave of a son or 
a grandson. —Euxisihvient is not incurred 
by a man having carnal connexion with the 
female slave of his son, or of his grandson, 
although he should acknowledge his con¬ 
sciousness of such female slave being unlaw¬ 
ful to him, for in this esse the error is by 
effect, since it proceeds from an argument 
founded upon the words of the prophet, who 
said to one with whom he was conversing, 
“Thou and thiije arc thj^ tAXHEu's;'*— 
and the grandfatlier is subject to the same 
rule with the father, as he is also a parent. 
The parentage also of the child begotten in 
such carnal conjunction is established in the 
father aforesaid, who remains responsible to 
his son for the value of the female slave. 

Or of a father, mother, or wife [where 
misconcejytion is pleaded). a person have 
carnal connexion with the female slave of his 
father, or his mother, or his wife, and plead 
his conception that such slave was lawful to 
him, he does not incur punishment; neither 
is l\is accuser liable to piinishmeiii—(but if 
he should acknowledge his consciouvsness of 
the illegality, punishment is to he inllicted 
upon him,—and the same rule obtains where 
a slave has connexion with the hotulraaid of 
his muster)because between these there is 
a community of interests in the acquisition 
of prolit; and hence the man who commits 
the act may in those cases have conceived, 
with respect to the enjoyment, that this 
species of usufruct is also lawful to him,— 
wherefore error by misconception is appli¬ 
cable to him ; but lu vertholess this is actual 
whoredom, for which reason pimishnient is 
not incurred by the accuser. The law is the 
same (according to the Zahir Rawiiyefc), if the 
female slave, in either of these cases, were to 
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(fer supposing that the act was lawful, 1 thenco hi^ apprehension ot this w<! _ 

ut auy such pica on. the part of the| being his wife, trom the circumstance of ins 
' —■ — ^ tinding her in bed, is not regarded, vso as to 


man,—because the carnal oonjuhetion of a 
man and a woman being one act, it follows 
that a plea of supposed legality, made by 
either party, establishes error with respect to 
both; and hence the punishment of both xs 
abrogated. . 

Punishment is incurred hij connexion wim 
the slam of a brother.— a man have carnal 
connexion with the boudmaid of his brother, 
or of his uncle, he inonrs punishment, 
although he should plead that he had con¬ 
ceived her to be lawful to him, because 
between such relations no community or 
interest exists. And the law is the same 
with respect to the female slaves of all other 
relations within the prohibited degrees, ex¬ 
cepting those who are related to the man 


prevent punishment:—the reason of this is 
that sometimes a relation of the wife, re¬ 
siding in the house with her, may sleep 
upon her bed. And the law is the same 
where the man is blind, because it is always 
in his power to ask and discover who the 
woman is ; and be may also discover this by 
the sound of her voice. But yet if he invite 
the woman to the act, and she consent, sig¬ 
nifying that “she is his wife,**—and‘he 
copulate with her, in Uxis ease he does not 
incur punishment, as he is deceived by tho 
woman’s declaration and behaviour. 

Connexion xoith a woman under an unhia?- 
ful marriage does not induce ptinishmmt .— 
If a man, marry a woman whom it is not 


within’ the parental degree (such as his father lawful for him to marry, and atterwards 
his son), because between him and those , have carnal connexion with her, he does not 

’ -punishment, according to Haneela ; 

but if he he at the tiine aware of illegality, 
he is to be corrected by a Tazeer, or discre¬ 
tionary correction. The two disciples and 
Bhafei have said that he is liable to punish- 
ment, when he marries the woman, being 
aware of the illegality, because, as the con¬ 
tract has not been executed in regard to its 
proper subject, it is of oourae void ; for hero 
the woman is not a proper subject of mar¬ 
riage, because 'tho proper subject of mar¬ 
riage, or of any other deed, is thing which 
is a proper subject of the effects of such 
deed; now one of the effects of mariiage 
is the legalizing of generation ; but as the 
woman is among those who are prohibited to 
tho man, the eoiitraot of marrlago with her 
is consequently nugatory, in the same man- 
ner as a contract of marriage between man. 
and man. The argnment of llaneefa is that 
tho contract has taken place in regard to its 
proper subject, as the woman is a proper 
subject of luarria^G, because the proper sub¬ 
ject of any deed is a thing which admits of 
the ends intended being obtained from it; 
now the end of marriage is the procreation 
of children, and to this every daughter of 
Adam is com.pGteiit; the case therefore ad¬ 
mits of the contract being engaged iu with 
respect to all its effects, and of all its effects 
being obtained from it; but on account of 
the prohibition in the sacred text, the legali¬ 
zation of generation is not obtained; ana 
such being the case error is occasioned, as 
error is a tiling which is the appearance of a 
proof, and not the substance of one ; and as, 
in the present case, the man has ptu’petrated 


prohibited, relations no community of interest 

Connexio?t with a woman married by mis¬ 
take does not occasion punishment.'-■X y a man 
engage in a contract of marriage with a 
woman, and another woman be sent to him,* 
the female relations declaring her to be the 
woman married to Mm by such contract, and 
he have carnal communication with that 
woman, he does not incur any punishment j 
but yet he must pay the woman her dower, 
because Alee once passed a decree to tins 
effect;—and he also subjoined, in his decree 
that the w'oman should observe an Edit: - 
moreover the man has proceeded upon appa¬ 
rent proof, namely, the inforiiiation of the 
woman’s female relations, with respect to 
the subject of his error, since men can have 
no personal knowledge of or acquaintance 
with their wives prior to the inatrimoriial 
engagoment; and hence the man in this case 
is the same as a person acting under a decep¬ 
tion. And the accuser of this person does 
not incur the punishment of slander, beoa use 
poasessiou by marriage, requisite to legalize 
generation, is in no respect e^s tab! is bed. 
'rhero is an opinion recorded iu Aboo Yoosar, 
that the acenser is liable to punishraent, 
boimuso the carnal conjunction is to all ap- 
pf.'.ar.ince legal, with respect to tho man, 
j;;o<.*ordiag to the information of the woman s 
female relations, and. of course his accuser 
becomes liable to punishment, as a decree 
nuisfe be founded upon, what is apparent. 

If a man have carnal connexion AVith a 
woman whom he linds in his own bed, pun¬ 
ishment is inourred by him, because there 
cau be no error where he passes any^lcngth 
of time iu tlu 


_^ an offence for which the stated punishment, 

company of his wife, and or Hidd, is not^ appointed, Tazeer, or discre¬ 
tionary correction, must be inflicted. 

Acts of lasoivioasness are to be corrected 
by Tazeer, — If a man commit any act of 
lasciviousness, with a strange woman, such as 
Takhfeez,* hois to be corrected by Tazeer, 
since such acts are illegal and forbidden by 


* It is almost unnecessary to remark that, 
from the nature of tho Mussulman customs, 
a man can never be supposed to have seen 
his wife until after marriage,—the woman, 
being utterly excluded from the sight of all 
men except her relations within the prohibited 
degrees. 


Penem fricens inter femora. 
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.ik^VW^ IIV 

God: bat a stated punishmeut'from the most vitiated appetite,.and tmr- 
is Dot;' ^pointed for tliern ; Tazeor must, utmost depravity of sentimentHidd thcve- 
therefore be inflicted upon that person. ( fore is not incurred by this person ; but he 
Ami 80 likewise mydomy^ eommitted wUh a < is to be punished by a discretionju’y cor- 
drange \oiman.^l¥ a inan copulate with a ; roetioii, for the reasons already specified. It 
stram^e woman in ano —(that is, coniinit the is recorded, also, that the beast should bo 
act of sodomy with her), there is no stated slain and burnt: this, however, is only where 
puTiisIimcnt for him, acoordiug to Haaeedi;. the animal is not of an eatable sj^ecies; but 
but he is to be corrected by Taiicer. The j if it be of the eatable species it is to bo 
Jama Saghcer directs an aggravation of tiie i eaten (according to Aboo tlaneefa), and not 


Tazeer or coiTection in this case, and says 
that the offender must be kept in n place of 
conhnement until ho declare his repentance. 
The two disciples have said that as thi.y act 


burnt. Aboo Y'oosaf holds that it shotdd be 
consumed with fire in both cases, the perpe¬ 
trator (where it belongs to another person) 
remaining responsible to the owner for the 


resembles whoredom, the person committing ; value; but yet the burning of it is not 
it is subject to the stated punishineut for ' ' ‘ ‘ ' 

whoredom; and there is one opinion of 
Shatei to this effect; but another opinion of 
his is that the parties should bo put to death, 
of whatever description tViey may be—that 
is, whether they be married or not—because 
the prophet has .. 


3 sa,id, “ i:^lay both the activk 1 ing alive, 
and the^ Passive” (or, according to another : Punishment is not ^ 


absolutely incumbent; nor is it to be 
burnt for any other reason than as, by this 
means, all recollection of so vile a fact 
may bo obliterated, and the perpetrator 
shielded from^ the disgrace which would 
attach to him in case of the animal remain- 


imneredhy committing 
the AGEST and tho ' whoredom in a foreign coimtry,~^Lv a Mim- 
the two dis- i sulman be guilty of whoredom in a foreign 
oipies is that the act in question has tho ^ country, or in the territory of the rebels, 


tradition, 

SUBJKCC). 


‘ Stone both 
-Tht argument of 


property of whoredom, 
be an act of lust eon. 
is the object of the passion, completely, and 
under such circumstances as to be purely 
unlawful, and where the design is the injec¬ 
tion of Semen.” Haneefa, on the other 
hand, argues chat his conjunction is not 
actual whoredom, because the coittpauions of 
the prophet have disagreed ooncerning their 
decrees upon it, for some of them have said 
that ofibnders of this kind should be burnt, 
some, that they should 
others, that they should 
from some hijj h place, sindi as the top of a 
house, and then be stoned to death—and so 
forth: moreover, the conjunction in question 
has not the property of whoredom, as it is 
not the means of producing offspring, so as 
(like whoredom) to occasion any default in 
birth or confusion in genealogybesides, 
this species of carnal intercourse is of less 
frequent ocourreuee than whoredom, because^ 
the desire for it exists caily ou the part of 
the active and not of thefpassive, whereas in 
whoredom the desire exists equally on both 
sides. As to the tradition cited by Shaiei, 
it probably relates to a case where an ex 


as that is dehned to ' and afterwards return into a Mussahnan 
' state, pLiriishraent ia not to be indicted upon 
him, on the plea that u man, in embracing 
the Mussulman faith, binds himaolf to all 
the obligations thereof, wherever he may In*. 
The arguments of our doctors on this occa- 
aiou are twofold, — F irst, the lU’^lphet has 
said, “ punishmont is not to be indicted in a 
foreign land Secondly, the design of the 
inatitation of punishment is that it may 

__^ operate as a prevention or warning ; now the 

be buried alive, ' Mussulman magistrate has no authority in 
be cast headlong 1 a foreign country, wherefore if punisluncnt 
were instituted upon a person committing 
whoredom in a foreign country, yet the in¬ 
stitution would be useless; for the use of 
the institution is that puwishmenl may be 
executed; and as the magisti-ato has no 
authority in a foreign country, the executiou 
is impossible ; whence it appears that tho 
connmssioif of whoredom ui a foreign country 
does not occasion punishment there: and 
if this person should afterwards come from 
the foreign territory into a Mussulman 
state, punishmont cannot bo executed upjii 
him, because as his whoredom did not 
I occasion punishment at the time of its 


traordinary and exemplary punishment is being eommitted, it will not afterwards 


requisite; or where the perpetrator incul¬ 
cates and insists upon the lawfiilncBS of the 
act. 

And be8tialUi/,--Ji^ a man commit besti 
ality he does not incur Hidd, or stated pun 


occasion it. 

I Punishment nuty he inflicted by the chhf 
' 'magistrate within his cam]g. —T'fir person to 
' whom the authority of indicting' piuiishnumt 
1 oilicially appertains (such as the Klialif, for 


ishiueiit, tis this act has not the properties i the time being, or tho governor of Fgypt), 


of whoredom, for whoredom is a hcLiious 
otlbnce, us being a complete act ot‘ lust, to 
which men feel a natural propensity: but 


when he carries fortli his troops upon an 
expedition, is at liberty to intiict puniali- 
meiit upon any person who may be guilty 


tins definition does not apply to copulation of whoredom within hia camp, since the 
with beasis, which ia abhorred by un unde- perpetrator of the offence is under his 
praved mind (whence it is not held inciuu- immediate authority ; but chiefs or eom- 


i)eiit to cover or 
brutes); and men 


conceal the genitals of 
can have no reason for 


imuider.s of an inferior degree are iiut at 
liberty to inflict^ punishment upon persuiLs 


desiring carual conudxiou with brutes, but guilty of whoredom within their camp, be- 
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le/tbey are not invented 'with authority I slander are amonf? the rights of indi'ki 


[flict punishment. 

"Case of whoredom committed between in¬ 
fidel subjects and aliens,—I'F an alien come 
into a Mussulman state under a protection, 
and there commit whoredom with a Zimmeea, 
or female infidel subject; or if a Zimmee, or 
male infidel subject, so commit whoredom 
with a female alien, punishment is to be 



but punishtnent for whoredom is a right of 
the law. The argument of Mohammed is 
that in whoredom the man is the principal, 
and the woman only the accessary, according 
to what was before stated ; now the xjreven- 
tion of pxinishment in respect to the principal 
occasions the prevention of it in respect to 
the accessary, but the prevention of punish- 


inflicted upon the infidel subject (according | ment with respect to the accessary does not 
to Haneefa), but not upon the alien. This j occasion the prevention of it with* respect to 
also is the opinion of Mohammed with respect I the principal; as in a case, therefore, where 
to_an infidel subject, where^he is guilty of a protected alien commits whoredom with 


whoredom with a female alien; but if an 
alien be guilty of whoredom with a female 
infidel subject, in this case he holds that 
there is no punishment for either party. 

There is also an opinion recorded from Aboo i protected alien, punishment is to beinfii 
Yoosaf to this effect; but he afterwards ! on the subject,hut not upon the alien; 


female infidel subject, there is no punish- 
rnent for the alien, so neither is there any 
for the infidel subject; but where an infidel 
subject commits whoredom with a female 

inflicted 
and 


delivered another opinion, that punishment i the remission of punishment in respect to the 
is incurred by all the parties concerned, both alien does not occasion its remission with 
by the alien and the female infidel subject, | respect to the infidel subject, because the 
and also by the male infidel subject, and the j woman ia only an accessary. Correspondent 
female alien, for he argues that an alien | to this is the case^ of a man committing 
under protection, during the time that he ■ whoredom with a girl who an infant, or 
continues in a Mussulnian territory, subjects with a woman who is insane, where puuiah- 


himself, to all the ordinances of the temporal 
law, in the same manner as an infidel subject 
does for life, whence it is that punishment 
for slander may be inflicted on an alien 
under i>rotectioii, and that he may also be 
put to death in retaliation: contrary to 
punishment for drinking wine, as in his 


ment is inflicted upon the man, hut not upon 
the infant or the lunatic ; whereas, if a 
woman admit a boy or^ an idiot to commit 
whoredom v^’ith her, neither of the parties 
is liable to punishment- The argument of 
Haneefa is that the act of the protected alien 
is whoredom, because he is equally with 


belief the use of wine is allowable. The * Mussulmans called to the observance of cer- 
argumeut of Haneefa and Mohammed is j tain commands and prohibitions, on account 
that a protected alien docs not come into a I of the torments and chastisements of a 
Mussulman state as a resident, but is only | future state (according to the Moozhab- 
brought there occasionally, from some par- . Saheeh), although he be not called to the 
ticular motive, such as commerce, and the | religious observances of the Law ; but the 
like, and therefore is not to be considered j wi)ma,n’s admitting him to commit the fact 
as one of the inhabitants of a Mussulman is the occasion of punishment to her: con- 
country (whence it is that ho is at liberty to ' trary to the case of the boy or the idiot, for 
return into the foreign country, and also that they are not called, nor under any constraint. 


if a Mussulman or an infldel subject were 
to murder a protected alien, no retaliation 
would be exacted of them) ; now a protected 
alien subjects himself to such oi the ordi¬ 
nances of the law only as he himself derives 
an advantage from; and those are all such 
as rbspect the rights of individuals; for 
where he is desirous of obtaining justice for 
himself from others, he also subjects himself 
to justice being exacted on him in behalf of 
others ; and rctaliationt and punishment for 


A difference similar to this obtains in the 
case of a mim, who being possessed, or under 
the influence of magic, commits^ adultery 
with a woman not under such influence; 
that is to say, according to Haneefa, punish¬ 
ment is inflicted ; but according to Moham¬ 
med it is not inflicted on either of the parties. 

Whoi'edom committed by an infant or an 
idiot docs not mduce punishment, —If a hoy 
or an idiot commit whoredom with a woman 
who. is of mature age and sound judgment, 
she consenting thereto, in this case there is 
no punishment, neither to the boy, to the 
idiot, nor to the woman. Ziffer and Shafei 
maintain that in. this case the woman incurs 


* Meaning Hidd, which being a right of 
the law% is a thing of too much importance 
to be committed to inferior persons : but 
every person who acts as a commander or j punishment; and there is also one tradition 
magistrate ia entitled to inflict Tazeer, or | of Ahoo Yoosaf to the same efleet. But 
discretionary correction. _ ^ .if a man who is td‘ mature u^e and sound 

t This is an apparent contradiction, as it is | judgment commit whoredom with a girl who 
said above that there is no retaliation for the : is an idiot or an infant, capable of copula- 
murder of an alien; it is to be considered, ' tion, in such caso punishment is incurred by 
however, that although a Mussulman, or an j the man alone, according to all the doctors. 
Infidel subject, be not liable to retaliation | The argument of Zifler is that a plea on the 
for the murder of an alien, yet the alien part of the woman does not occasion the 
would be so for the murder of a M ussulman, romission of punishment with r(3spcct to the 
or an infidel subject. man; and in the same manner, a plea on 
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’ th 4 r ’pdvt , of the man does not oecaBion \ 
^^nistiijannt to be remitted with respect to i 
the woman; because each, party is respon- | 
sible only for their own act. Tlie arpfument i 
of oiir doctors is that the act of whoredom | 
proceeds from the man^ the woman being* ‘ 
no more than merely the subject of it, and ’ 
hence it is that the man is denominated by • 
the active term in copulation or T,vhoredoin 
and the woman by the passive.* 

O-BJECTioN".—The woman^ is also termed 
Zanoea,t as appears in the Koran. 

Rkpey.—T he woman is termed Zaneea by 
a metonymical .figure, which sometimes’nses 
the active participle for the passive; or it 
may on this occasion be employed because 
the woman is the primary^ cause of the act 
of whoredom, by her admitting the man to 
the commission of it. Punishment, with 
respect to a woman, therefore, depends upon | 
the circumstance of her admitting a man to , 
commit the act of whoredom with, her; but 
the act of a boy is not whoredom, as whore- i 
do in is an act proceeding from a person who 
has been called upon to refrain from it, and 
the perpetrator of which is an ottender, by I 
his commission of it; and as the act of a boy 
is not of this nature, it follows that punish- 1 
ment is not incurred by his act. | 

Whoredom committed upon compuhlon 
docs not subject to punishment. — Ip a sove- | 
reign prince should compel a man to commit 1 
whoredom, there is no punishment incurred 
by that man. A boo Ha.Tieefa had held, a 
prior opinion, that the man is liable to 
punishment (and such ia the doctrine of 
Zift'er) — because a man cannot commit the 
act of whoredom unless the virile member t 
be properly distended, which distension is a 
token of desire on his part: compulsion, 
therefore, cannot be proved with respect to 
him. The reason for the more recent opinion 
is that the means of compulsion (namely, 
the power of the sovereign), exists ‘both 
actually and apparently; and the distension 
of the virile memb3r is no certain proof of 
desire, since it sometimes occurs indepen¬ 
dent of any operation of the mind, as in 
sleep,for instance ; this circrimstanee, there¬ 
fore, is of no weight iui'^eompetitioii with a 
fact which admits of actual proof, namely* 
the cotiipulsion. But if any other person 
than the sovereign should compel a man to 
commit whoredom, the man thereby incurs 
punishment according to Haneefa, The two 
discipka have said that no punishment is 
incurred in this case, because the oorapiU- 1 
sion, which is the obstruction to the pumsh- 


* I'he original] The man is denomi¬ 
nated the Watee, or Zance, and the woman 
the Mowtooa, or Moozneea.’’ The two first 
are the active participles meaning the copu- 
lator, and the whoremonger; the two second 
are these terms expressed in the feminine 
participle passive. It is not easy to convey 
the full force and meaning of such passages 
in any translation, 
t The fem, act. paid:, from Zinna. 


ment in the former oases may also proceetr 
from others than the sovereign; but .Uaneefa 
argues that this species of compulsion cannot 
be supposed to proceed from any except the 
sovereign ; because no other per.son is poB- 
aessed of the means of aiich compulsion, 
since the sovereign is enabled to repel it in 
ah inferior persons, as the sovereign autho¬ 
rity is i]istituted by the la’W for the purpose 
of repelling tyranny; and ^llso, because all 
others stand m. awe of the sovereign, and 
hence no such compulsion can proceed Irom 
them. It is to be remarked that the learned 
in the law impute this difference of opinion 
between Haneefa and the two disciples to the 
difference of the times in which they lived; 
for in the time of Haneefa others than the 
sovereign were not possessed of any power 
which it was not in the sovereign's power to 
repel; but in the time of the two disciples 
every petty ruler possessed a power indepen¬ 
dent of the sovereign, and hence the com¬ 
pulsion of others than the sovereign afforded 
(in those times) a ground of doubt sufficient 
to prevent punishment. 

Case of one of the parties confessing ivhore- 
dom^ and the other pleading marriage .—■ 
Ip a man make a confession four times, 
at four different appearances [before the 
Knxfiti], “ that he has committed whoredom 
with such a woman,’’ and the woman should 
thereupon declare, “ that he had married 
her,’’—or, if a woman should thus make 
confession that “ such a man had committed 
whoredom with he,t‘,” and the man should 
plead that “ he had been already married 
to her,"—in this case no punishment falls 
upon either _ party, because the plea of mar¬ 
riage is possibly true, and therefoi'e occasions 
a demur; hut the man owes the w'omun a 
dower, since the enjoyment of the w^oman’s 
pei’vSon cannot be admitted gratuitously, as 
a woman’s person is an object of respect. 

Case of whoredom mm the female slave 
of another, ivho dies in consequence, —Ip a 
man commit whoredom with the female slave 
of another, to such a degree as that the said 
female slave dies, the man incurs two penal¬ 
ties,—one, the punishment of whoredom, 
and the other, the payment of the value of 
sxich slave^ to her owner,—because he has 
here committed two offences, whoredom and 
murder, and hence the law is to be carried 
into execution with respect to both. It is 
recorded from Aboo Yoosaf that punishment 
is not incurred by tlie man, because the 
obligation of responsibility, which lies upon 
him, is a cause of his property in the slave ,* 
and the occurrence of a cause of property, 
before imnishmeut has taken place, prevents 
the inniction of it (as wliere a thief, for 
instance, purchases the property stolen of 
the proprietor before his hand is struck oft), 
and is the same as if a man were first to 
commit whoredom with a female slave, and 
then to purchase her of her master, in which 
ease he incurs punishment, according to 
Haneefa, but not accordini^ to Aboo Yoosaf, 
and so in this case likewise. Haneefa and 
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raed say that the responsibility* in 
case, is a responsibility for murdiir (in 
the manner of the Deeyat, or fine of blood), 
which docs not occasion a right of property 
[over the slain]. 

Or who goes Umd. -\F a man commit 
whoredom with the female slave of another, 



as their distance from the magistrate, i 
forth), their testimony is not to be credited, 
except in a case of slander. It is recorded 
in the Jama ^ Sagheer, “ Ff witnesses bear, 
evidence against any person, with respect^ 
to theft, or wine-drinking, or whoredom, 
after a certain period of time shall have 


to such a degree that she loses her sight, he , elapsed, such testimony is not to be received; 


owes the price of the said slave to her owner 
and punishment drops, because the slave, by 
the man being thus responsible for her value, 
becomes his property, and she is still actually 
existing, wherefore the circumstance of lus 
thus obtaining a property in her occasions a 


but yet the person so accused of theft is rtv 
sponsible for the value of the goods alleged 
to have been stolen,'^ The principle upon 
which this case proceeds is, that all evidenoe, 
with respect to such punishments as are 
purely a right of CrOD,jis vitiated and ren¬ 


demur sullieient to prevent the punishment./' dered void by such a delay in the production 
The sovereign is not piinishahU, hut w re- , of it amounts to Takadiui: but with Shafei 


sponsible for property^ and liable to retaliation. 
— £p a supreme ruler (such as the Khalif, for 
the time being) commit any offence puuish- 
able by law, such as whoredom, theft, or 
drunkenness, he is not subject to any pun¬ 
ishment (but yet if he commit murder he is 
subject to the law of retaliation, and he is 
also account able in. matters of property),— 
because punishment is a right of Gon, the 
infliction of which is committed to the 
Khalif [or other supreme magistrate], and to 
none else; and he cannot inflict punishment 
upon himself, a.s in this there is no advan¬ 
tage, because the good proposed in punish¬ 
ment is that it may operate as a warning 
to deter mankind from sin, and this is not 
obtained by a person’s inflicting puriishinent 
upon himself: contrary to the rights of the 
individual, such as the laws of retaliation, 
and of property, the penalties of which may 
be exacted of the Khalif, as the claimant of 
right may obtain satisfaction cither by the 
Khalif empowering him to exact his right 
from himstif, or by the clairiuiiit appealing 
for assistance to the collective body of the 
Alussulmans. And punishment for slander, 
(although it be in some shape a right of the 
individual), is subject to the same rule with 
other punishments which are a right of God, 
as the learned have declared that in the 
punishment for slander the right of God is 
chiclly considered. 


CHAPTER HI. 


OF TSVIDUNCK .in WFfOKEDOM, AND OP RF- 
TRVC'riON TIIKUliFllOM.. 


it is not rendered void, for he considers those 
punishments as a right of the individual, 
and supposes evidence under the circum¬ 
stance to be the same as confession inducing^ 
punishment; that is to say, as distance of 
time, [I'akadim] does not affect the validity 
of confession, inducing a distant ptmish- 
raent, so in the same manner distance of time 
docs not forbid the reception of evidence 
respecting the rights of the individual, be¬ 
cause it is apparent that the evidences speak 
truly: and the same reason bolds in. such 
puaishments as are purely a right of God.—' 
The argument of our doctors is thala wit¬ 
ness in a penal cause has two things at his 
option, both equally laudable; the first, 
evidenoe to an offence committed against the 
laws ;"-the second, the veiling and conceal¬ 
ment of infirmity :— now if^ it be admitted 
that the delay in giving in the evidence 
arose from the charitable motive last men¬ 
tioned, it follows that any subsequent evi¬ 
dence could only arise from motives of 
malice, or of private interest, exciting the 
witness thereto, in which ^ case the witness 
incurs a suspicion destructive of the validitj'' 
of his evidence : if, on the other hand, the 
delay should not have arisen from a wish to 
cover infirmity, the person giving evidence 
after such delay must he held unworthy of 
attention, as having for so long a time 
neglected that which was incumbent upon 
him, namely, the giving of evidence; - from 
all which it follows that, after such a lapse of 
time as amounts to Takadirn, the witnesses 
are olaarly liable to suspicion, either from 
their falsity, or their imworthiness ; and this 
suspicion impugns the credibility of their 
testimony. This case is contrary to a case 
of (eonfession, as men do not bear malice 
against ttiemselves; and punishment for 
whoredom, or wine-drinking, or theft, are 


Delay in giving evidence destroys the - ^ . 

validity of it, except in cases of slander.—Iv purely a right at God, whence the retrac- 
witnesses bear evidenoe at a distant period ' | tatiou of a person who makes a confession 
(after the perputrationof the all(?gc'd offence], inducing such pimishments is approved ; 
Whore there had existed no obstruction (such ' and for this reason, distance o,t time m those 

instances forbids the reception of evidence: 
but punishment for slander is a right of the 
* Arab. Mootkadini: this is the participle individual, as by it the scandal is removed 
from 'Cakadim; by which is undorstood such from the person accused by the slanderer; 
a di.danco of time as suibeem to prevent pun- (whence the rotraotation of a person ae- 
ishmfut. It operates iu a way somewhat kiiowledging^ his having slandered another 
situiliir to our statutary limitations. is not admitted); and distance of time> 
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vn.- CiiAr. III.] 

SBr'iras^ wkich regards the rights of the ' 
does not i-mpugn the credibility i 
of the evidence, aa the witnesses^ here do I 
not fall under any suspicion of sinister | 
motives from delay in their testimony, since | 
the claim of the plaintdfF is conditional to' 
tlie admission of evidence concerning the 
rights of the^ individual, and therefore their 
delay in giving evidence is to be attributed 
to the plaintiff not having called for it. All i 
this is contrary to a case of punishment for . 
theft, in which the evidence of witnesses is 
invalidated hy delay, because^ the witnesses, ' 
by their delay in bearing testimony, become 
subject to BMspicion of sinister motives, aa 
here the claim is not a condition of punish- 
meiit, since the punishment is purely a right 
of Hon, the claim being* a condition only in 
matters of property; and also, because tJieft 
is chiefly eoinmiltod during the night, at a , 
time when the owner of the property is ' 
asleep and unwatchful, wherefore it ia in- [ 
cunibent upon the witnesses to apprise the I 
proprietor of the theft, and to bear testimony 
to it; but as, in a case of distance of time, 
or Takadira, they have not so borne evidence, 
they become criminal and unwnrthy of credit 
from their neglect. 

J)eiay also prevents pnnishmenty after the 
Kazee*s decree of it. —Takabim, or aifjtanoe 
of time, as it prohibits the admis»sion of evi- ' 
dence in the first instance, so it prohibits | 
(according to our doctors) the infliction of! 
punishinont after the decree of the Kazee: I 
if, therefore, the convicted person were to | 
abscond, after having received a part of his 
punishment, and, after the lapse of a period 
SLifficieiit to constitute Takaclim, bo taken 
and brought back, the remainder of the cor¬ 
rection cannot then bo inflicted upon him,— 
because the infliction of the whole punish¬ 
ment is included in the Kazee's decree; and 
a part of it stands in the same predicament 
with the whole ; and as the Kazee, because of 
distance of time, could not decree pimieh- 
inent, so neither can he, in the same circura- 
staiice, decree the infliction of the remainder 
of the punishmont. 

Limitation of the dela^ in question .— 
Te:iiiii.E are various opinions amonpr the 
learned respecting the limitation of the 
Takaclim, or distance of time, now' under 
consideration. In the Jama Sagheerthe limi ¬ 
tation of it appears to be six months; and 
the same is mentioned by Tahavee. Haneefa | 
does not preaoribe any limitation, but leaves I 
it to the discretion of the magistrate, to he [ 
determined according to the customvS of each 
respective age or country. It is recorded ! 
from Mohammed that he fixed the limitation i 
of it to one month, as any less space of time ' 
falls within the description of Ajil* (and| 


,Si 


* By Ajil is meant a space of time so short 
as not to admit of its talcing the description 
of delay.- Thus the payment of a debt is 
termed Moajil [prompt] where it takes place 
at auy time within a month after it is due. 


there is a record from Ilanoofa and 
Yoosaf to the same eflfeot); and this last ia 
the most approved doctiine, where the wit¬ 
nesses are not at the distance of a month's 
journey from the Kazee ; hut where there is 
a distance of u month's journey between 
them, their testimony must he credited, be¬ 
cause there appears on this occasion an ob¬ 
struction to their giving evidence, namely, 
tludr distance from the Kazee; and hence 
they are not in such a case liable to suspi¬ 
cion. The limitation of Takadim, in respect 
to the punishment of wine-drinking, is also 
the same, according to Mohammed. Accord¬ 
ing to the two Elders the limitation of it is 
confined to the going off of the smell of the 
liquor, avS shall be hereafter demonstrated. 

The evidence of the witnesses is valid 
against one of the parties, although the 
cithers he absent.- -1^ witnesses hoiar evidence 
against a person “ that ho has committed 
whoredom with a certain woman,” and the 
woman be absent, yet punishment must he 
inflicted on the man; but if witnesses hear 
evidence against a man that he has com¬ 
mitted thelt, and the owner of the property 
stolen be absent,^ the hand of the- accused 
cannot be cut off. The difference between 
these two eases is that in theft the previous 
claim of the plaintiff is a necessary con¬ 
dition to the admission of evidenoe, but not 
in whoredom; and the owner of the pi’o- 
perty stolen being absent, no claim can be 
instituted. 

()B.rKCTio.N.“- It wovdd appear that, in the 
case of whoredom also, punishment ought 
not to he inflicted on the man, because it is 
possible that if the woman w^ert! present she 
might advance some plea productive of a 
dera nr. 

Rfply.—T his is a conclusion founded on 
mere conjecture, and therefore of no weight. 

Unless the other be unknown. —Ir witnesses 
give evidence against a man “that he has 
committed whoredom with a woman whom 
they do not know/’ punishment is not to be 
inflicted upon tho man, because it is possible 
that the woman may he his wife, or his slave, 
and this, wdth respect to a Mussulman, is 
most probable. But if a man make con¬ 
fession that “he has committed whoredom 
with a woman uiiknown,” punishment must 
bo inflicted on him, since, if the woman Avith 
whom he committed the fact had been either 
his wife or his slave, she could not have been 
luiknow'n to him. 

Case of a contradiction in the evulence .— 
Ip two witnesses give evidence against a 
man, that “he has committed whoredom 
W'itb such a woman, and forced hero tliere- 
to,” and two other witnesses give evidence 
to the same fact, but, with this variation, 
that “ the woman was consenting.”--In ihis 
oase^ (according to Haneefa and Ziffer), 
punishment drops with respect to both the 
parties ; and such also is the opinion of 
Bliafei.—“The two disciples say that punish¬ 
ment is in this case to be inflicted on tho 
man alone; because the varying witnesses 
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agree in this that the man has com- 
' *■ iflitt^a whoredom, which is the occasion of 
' punishment to him; for the only difierenee 
between the witnesses k that one party of 
them testifies to an additional offence (name¬ 
ly, bia having forced the woman), which 
does not occasion the remission of punish¬ 
ment with respect to him: contrary to the 
case of a woman, with respect to whom 
punishment drops, because her consent is 
the condition on which her_ being liable to 
punishment depends, and this consent is not 
proved, because of the contradiction among 
the witnesses. The ariruments of Haneefa 
on this point are twofold the evi¬ 

dence is contradictory with respect to the 
man, because whoredom is one act, com¬ 
mitted by two persons, the man and the 
woman,—and as the evidence is contra¬ 
dictory with respect to the woman, ,it must 
be held so with regard to the man lilce- 
wise;— Secoi^dly, the two witnesses who 
bore testimony to the consent of the woman 
are slanderers, and consequently their testi¬ 
mony is unworthy of any credit. 

Objection. —From this it would appear 
that punishment for slander is incurred by 
them, whereas it is not so. 
llErLY.—Punishinent for slander cannot be 


rabl^jolA^^ 


that man. This is upon a favourabl^n 
struotion. * Analogy would suggest that 
punishment is not incurred, since there is 
also in this case a positive contradiction 
with respect to the place in wdiich the fact 
was oommitted. But the reason for a more 
favourable construction is that a ooineidenco 
between the testimonies may be conceived, 
by supposing the act to have been begun 
in one corner of the house, and completed 
in another corner, in^ consequence of the 
motions of the parties; and it is also 
possible that the act may have been com¬ 
mitted in the middle of the house, and a 
person seeing it from the front may conceive 
it to be performed in the fore part of the 
house, and another viewing it from the back 
part may conceive it to be performed in the 
back part of the house ; and each bears 
evidence according to his own conception. 

Evidence, agreeing in point of time, hut 
contradictory in point gf place, doe& not 
occasion punishment,— ly four witnesses bear 
evidence against a man “that he has been 
guilty of whoredom with such a woman at 
sunrise in Hind *’ (a place near Koala, 
which is also called the place of Abdal- 
Eihman), and four other witnesses give evi¬ 
dence against the man that ** ho has been 


inflicted on them, on account of the evidence j guilty of whoredom^ with such a woman at 


of the other tw’o witnesses, who have deposed 
to force liaving been used by the man ; for 
the woman can no longer be considered as 
married, in the sense which induces punish¬ 
ment for slander, since the description of 
married (in this sense) is not applicable to a 
woman after she has been enjoyed unlaw¬ 
fully, although she be forced. 

Contradiction among the ‘Witnesses, in rc- 
gard to the place,'pg'events punishment .—ly 
two witnesses bea^’ evidence against a man, 
that “he has committed whoredom with such 
a woman in Koofa,*’ a,nd two others, “ that 
he had committed such whoredom with that 
woman in .Basra,** in this case punishment 
drops with respect to both the man and the 
woman, because the circumstance alleged is 
the act of whoredom, and that is contradicted 
by the contradiction with respect to the place. 
The oyidt nee to the fact is here in both in¬ 
stances defective, hut yet the witnesses are 
not liable to punishment for slander, because 
of a demur, as the fact of whoredom, to 
which they bear testimony, is one single 
whoredom with respect to the perpetration 
of it, since the whoremonger is the same per¬ 
son, and the whore is also the same person, 
in the evidence of the contradictory wit¬ 
nesses on both sides, and there is no dif¬ 
ference except with respect to the place in 
which the fact was committed. But if wit¬ 
nesses contradict each other) by two persons 
bearing evidence that such a man has 00 m- 
niitted whoredom with such a woman in 
such a spot of such a house, and by two 
other persons ^ving evidence that the man 
had committed the whoredom with that 
woman iu another spot of the house, in 
this case punishment is to be inflicted upon 


sunrise in Nookhla’* (which is also a place 
near Koofa), in this ease neither the man 
nor the woman are liable to punishraent for 
whoredom, nor are their accusers liable to 
punishment for slander. The accused are 
not liable to punishment for whoredom, 
because the testimony of the contradicting 
witnesses must, on one part, he false, although 
it he impossible to ascertain on which side of 
the evidence the falsehood lies ; and the 
aocusers are not liable tq punishinent for 
slander, because it'is possible that the evi¬ 
dence on one side may be true; and as this 
possibility applies equally to both parties, 
punishment for slanuer cannot he inflicted 
upon either. 

JE'oidence against a woman who 25 €tfter~ 
wards proced to he a virgm is void. —If four 
witnesses bear testimony against a wom^, 
that “she has committed whoredom with 
such a man,” and it should appear, upon 
examination made by females employed for 
that purpose, that the woman is still a vir¬ 
gin, in such case neither of the persons thus 
accused are liable to punishment for whore¬ 
dom ; nor are the aocusers liable to punish¬ 
ment for slander, because the evidence of 
the feinales employed to examine the woman 
accused is a proof which suffices to prevent 
the infliction of punishment for whoredom 
upon the parties accused; but it is not a 
proof sufficient to subject the accusers to 


* That is to say, with respect to the wit¬ 

nesses ; for if the evidence be not sufficient to 
subject the parties to punishment, the wit¬ 
nesses are liable to punishment for slander. 
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s 5 STa«^uj)<iT»h for slandor; * punishraeDt for 
whoreSoDa, th-ert^fore* is not inflicted on the 
aceuaed; nor are the accusers liable to 
piiniahinent for slander. 

hicompetent witneSBeSi hy hearing testi^ 
mony to whoredom^ iitcur punishment for 
slander,—!^ four witnesses give evidence 
against a man that ‘^he has committed 
whoredom with suoh n woman,*’ and it 
should happen that these witnesses are 
Mind, or have ever been punished for slan¬ 
der ; or that one of them is_a slave, or has 
been punished for slander; in this caso the 
witnesses aro all liable to punishment for 
slander; hut the accused does not incur 
punishment for whoredom; because, as a 
matter of property cannot be determined hy 
the evidence of such witnesses, it is impos^ 
sible that punishment should be established 
by it; and the witnesses, where they are 
ail blind, or have all before suffered punish¬ 
ment for slander, are incapable of bearing 
evidence ; and whore one of them is a slave, 
he is totally incapable of bearing evidence ; 
and so tilso of one of them who has before 
suffered punishment for slander. By their 
evidence, therefore, even a doubtful whore¬ 
dom is not established; and hence their 
testimony becomes converted into slander; 
wherefore they are slanderers, and piiuish- 
ment for slander is consequeutly incurred 
upon them. 

The evidence of reprobate persons is neither 
attended with punishment for whoredom to 
the accused, nor with punishynent for slander 
to the accusers. —If four witnesses bear evi¬ 
dence to whoredom at a time when they are 
reprobate,! or if this character should he 
affixed upon them by competent proof after 
they have given evidence, they are not liable 
to punishment for slander; beoauso, although 
the evidence of a reprobate person be defec¬ 
tive, from his venieity being liable to sus¬ 
picion on account ox the badness of liis 
ebaraoter, yet he ia a competent witness, 
insomuch that if a Kazee issue a decree 
upon the evidence of a reprobate person, 
his decree is valid, according to our doetors. 
The evidence of reprobate persons, there¬ 
fore, goes to establish a doubtful whoredom, 
and they are consequently not exposed to 
punishment for slander; and since, more¬ 
over, from the defect in their testimony, on 
account of their being reprobate, a doubt 
appears that whoredom has not been com¬ 
mitted, the aoouacd are therefore not liable 
to punishment for whoredom, Shafei dis- 
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* Because it is, notwithstanding, possible 
that the act .may have been performed upon 
the woman, although not to such a degree as 
to destroy the appearances of virginity. 

t Arab. Pasik. It is elsewhere rendered 
unjust; but the term here adopted approaches, 
perhaps, nearer to the real meaning. Fasik 
signities a person who neglects decorum in 
his dress and behaviour, and whose evidence, ; 
therefore, is not held to be admissible. 


senta from our opinion concerning I 
case, as he holds a reprobate person to be 
incapable of being au evidence, and, con¬ 
sequently, that he stands in the same pre¬ 
dicament as a slave. 

Witnesses defectmo in point of number 
incur punishment for slander. —If fewer 
than four persons bear evidence to whore¬ 
dom, punishment for slander is applicable 
to them. This effect is induced because, 
although their testimony be good, yet tes-^ 
timony to whoredom is so accounted only 
where it amounts to evidence; and the tea-* 
timony of fewer than four persona, in a case 
of whoredom, is not evidence so as to bo 
accounted good ; wherefore it is slander. 

And so also, of the complete number of 
witnesses, where one of them afterwards 
proxies incompetent; hut no fine is due in 
this case, except the accused suffer kipidu- 
tion, when a deyit is due from the public 
treasury. —If four persons bear evidence 
against a man, that “he has been guilty 
or whoredom,’’ and the Kazee should inflict 
punishment for whoredom upon the parties 
accordingly, and it should afterwards appear 
that one of the witnesses is a slave, or has 
at any time been punished for slander, 
punishment is incurred by all the wit¬ 
nesses, as the witnesses are on this occasion 
only three in number, Observe, however, 
that in this case no Arish, or ffno of damage, 
is due on account of such flagellation, either 
from the witnesses or from the public trea¬ 
sury ; but if, in consequence of the evidence, 
the person accused should have been stoned 
to death by a sentence of lapidation, the 
Deyit, or fine of blood, is due from the 
pTiblio treasury. This is the doctrine of 
Haneefa. l^he two disciples say that the 
fine of damage ia also due from the public 
treasury in the former case. The compiler 
of the Hedaya remarks that this difference 
of opinion obtains where the accused hap- 
r)ens to be cut by the stripes he has received, 
^rhe two disciples also hold that if the accused 
should chance to die in consequence of the 
correction by scourging, the fine of blood is 
due from the public treasury—in opposition 
to Haneefa; and likewise, that if the wit¬ 
nesses should retract from their evidence 
after the accused has been cut by scourging, 
or died in consequence thereof, they [the 
witnesses] become responsible for the fine of 
damage in the first instaueo, or the fine of 
blood in the second. The argument of the 
two^ disciples is thsit, in consequence of the 
testimony of the witnesses, stripes are to be 
inflicted generally,* whether uiey be of a 
cutting nature or otherwise, since to avoid 
cutting is not always in the executioner’s 
power; the scourging, therefore, which is 
due in consequence ot the testimony of the 
witnesses, comprehends both cutting stripes 
and also stripes which do not out, and con- 


I That is, not restricted to any particular 
I description of stripes. 
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the cutting is to be referred to the 1 
j|Aji#(>ftion 7 of the evidences, whence they are ’ 
responsible for the aanje, where they retract 
from their testimony. But where the wit¬ 
nesses do not retract (that is, wliere theii’ 
evidence is set at nought, not by retracta¬ 
tion, but by one of theiu being- afterwards 
discovered to be incoinpetent), the tine of 
blood is due from the public treasury, be¬ 
cause the act of the executioner is to be 
referred to the Kazee, and the Ivazee acts on 
behalf of the coniiminity of Mussulmans, 
wherefore the^ atonement for the act falls 
upon that \vhich is the property of all the 
Mussulmans, namely* the public treasury, 
in the same manner as in a case of wounds , 
or retaliation. The argunient of Haneefa 
is, that as nothing is due in consequeirce of 
the testimony of the witnesses, further than i 
piinishrnent (by which is understood such 
a scourging as excites pain, but such as 
evidently cannot prove destructive, except 
through the fault of the flagellator, pro¬ 
ceeding from his carelessness or incapacity), 
the cutting, therefore, is to be referred to 
him alone, and not to the testimony of the , 
witnessc.s; but yet (according to the Bawayet-; 
Saheeh) the scourger is not made responsible, 

, lest men should he deterred from the inflic¬ 
tion of piinisliment, by an apprehension of 
heing made answerable for the consequences 
of it. ^ 

The testimony of secondary v)itnesses in^ 
validutes that of primary witnesses. foui; 
witnesses bear testimony to an evidence 
given by four other witnesses, against a 
man, of his having committed whoredom, 
punishment is not to he inflicted upon the 
person so accused, because evidence in 
support of evidence introduces an increase 
of doubt, since wherever, in the recital of 
a fact, the channels of communication are 
multiplied, the doubt of its truth increases 
in proportion; and there is in this case no 
necessity for considering the secondary 
-witnesses in the light of original witnesses. 
And if the four original witnesses should 
afterwards come and bear testimony of 
themselves to the whoredom, in the place 
where the secondary witnesses had before 
given their evidence, here also no punishment 
IS to be inflicted on the accused,^ because 
their testimony has already been rejected in 
one shape, in consequence of the rejection of 
the testimony of the secondary witnesses, 
respecting the same fact, as the secondary 
witnesses are the substitutes of the primary 
witnesses, from the cii’oumstance of those 
having directed them, and thrown the 
matter upon them. But here punishment 
for slander is not to be inflicted on either 
the original or the secondar;y witnesses, 
because both are complete in point of 
number, although punishment for whoredom 
be not inflicted, on account of a doubt, 
which is such as sufTioes in bar of punish¬ 
ment for whoredom, but is not suifieient to^ 
subject the witnesses to punishment for ; 
slander. ' 


One of four witnesses I'etractmg^inJfJk^J 
lapidation upon the accused^ incurs punish¬ 
ment for slarider, and is responsible for one- 
fourth of the fine of blood.— four witnesses 
give evidence against a man, that he has 
committed whoredom, and he sufter iapida- 
tion, and one of the witnesses afterwards 
retract, punishment for slander is to ho in- 
ilicted upon him alone, and he is also respon¬ 
sible for one-fourth of the fine oi blood. 
The reason for one-fourth only of the line of 
blood being due from him is that three- 
fourths of the veracity of the evidence 
remain, in consequence of the evidence* of 
the three remaining witnesses still con¬ 
tinuing ; by the evidence, therefore, of the 
witnovss who retracts, only one-fourth of the 
venicity is affected.—(Snafei says that the 
death of the retracting witness is incurred, 
and not a fine upon his property, according 
to his tenets coneorning 'witnesses in retalia¬ 
tion, as shall be hereafter shown in treating 
of l)eyit.)—That punishment for slander is 
incurred by the witness is the opinion of our 
three doctors, Zifler says that punishment 
for slander is not due, because, if the slan¬ 
derer be considered as the slanderer of a 
living person, his slander is rendered void 
by the death of that person; or, if he be 
considered as the slanderer of a defunct, the 
said defunct has suffered lapidation under 
a sentence of the Kazee, whence originates 
a demur respecting the propriety of punish¬ 
ment for slander. The argument of our 
doctors is that evidence to whoredom does 
not become slander, in consequence of re¬ 
tractation, on any other account than aa the 
evidence is thereby cancelled ; the evidence, 
therefore, at the time of retractation, is ren¬ 
dered slander wdtli respect to the dead ; and 
a person who slanders a married person 
defunct is liable to punishment for slander. 
AVith respect to what Ziffer advances (that 
tke defunct has suffered lapidation under a 
sentence of the Kazee, which gives rise to a 
demur respecting the pj'opriety of punish¬ 
ment for slander), we reifly, that upon the 
evidence, whjcli is the proof, being cancelled 
by retractation, the decree of the Kazee, 
sentencing lapidation, does not give rise to 
any demur in bar of punishment for slander; 
wherefore punishment for slander is to be 
infliuted upon him who retracts from his 
testimony: contrary to what would be the 
case if any other than the retracting person 
were to slander liim who,had suflbred lapi- 
datign, as the latter is not a Mahsan in 
respect to any other person, since the sen¬ 
tence of the Kazee against the deceased is, 
with regard to that other, proper and just. 

Bat if he retract before lapidatmiy all 
the loitnesses arc Uuhle to punishment. 

— What is now advanced regards a ease 
where one of the witnesses retracts, after 
lapidation: but if one of them wore to 
retract before the execution of lapidation, 
after sentence has been passed by the Kazee, 
in this case punishment for slande r is to bo 
inflicted on all the witnesses; and the punish- 
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the accused is remitted. . , . r *. xi - “ 

ikreMne of the two Eldeu's. Mohammed says ' and it should aherwarda appear that tlinse 
also, pUTiishment for ' .. 


that, in this ease -, ^- 

elander is to be iritUcted on the rotracting 
witness alone, because the evidence of the 
witnesses has been corroborated by the 
Kazee’s sentence, and therefore is not can¬ 
celled except with respect to the retractor 
alone,—in the same manner as where the 
witness retracts after the execution of the 
sentence.^—The argument of the two Pllders 
is, that the miliotion of punishiuent is only 
a supplement to the sentence of the Kazee ; 
the retractation in the present instance, 
therefore, is the same in. efleot as if ono ol 
tlie witucssos were to retract before the sen¬ 
tence had been passed (for which reason 
punishment drops with respect to the 
accused); and if one of the witnesses wore 


witnesses were idolaters, or slaves (by the 
purgators retracting their evidence of justi¬ 
fication, and deciaiMiig them to be slaves, or 
idolaters^ fo this case tlie fine of binoil is 
duefrom the purgators, according^ ilaiieefu. 
The two disciples say that in this case the 
fine of blood falls upon the public treasury. 
Home hold that this dUference exists only 
where the purgators, in their retraotation, 
declare that their justification ot the wit¬ 
nesses had been according to the best of their 
knowledge and belief at that time. T.l.ie 
argument of the two disciples is that the 
purgators have done nothing more thau 
merely speaking in commendation of the 
witnesses, in the same manner as if they 
were to speak in commendation of the 


to retract previous to the Kazee's sentence; -—- /t," 

of lapidation, punishment for slander would ' the dGsoription of .[hsan,t m ivhic 
bo inflicted upon all of them. Ziffer says nothing is due from them, and so hei 

that in this case also punishment for slauder ' -- ' 

would be indicted on the retracting witness 
alone, because his retraotation is not of 
account with regard to any except himself. 

The ai'gunient of our doctors is that the 
declaration of the witnesses is radically 
slander, and does not become evidence until 
it bii so rendeied by a sentence of the 
ICazee, passed in conformity to it; and 
where this sentence has not been passed, 
such 


accused, by testifying to his being ivithiii 

hioh case 
here like¬ 
wise. The argument of Ilaneefa is, that 
testimony of the witnesses is not proof, nor 
worthy of any regard, hut through the jus¬ 
tification ol the purgators; wherefore the 
justitication is, in reality, tlie efficient camic 
of the sentence; whence the sentence must 
be referred and attributed thereto : contrary 
to their bearing testimony to the Ihsan of 
the accused, as that state is oonditiouaL to a 
person being considered a Mahsan,--that is, 


declaration continues to bo siaiulor. married, under such cirounistances as (in 

... 1 r» ' ■) - - j. ' /A P ..... T. N unKifirkf- ri 1 yv» T/'v I cnni / h.ri 


as it radically was; wherefore punishment 
for slander is to be inflicted upon all of 
them 

One of Jive witnesses retracting, does not 
inmr either punishment or Jine .— If five 
persons bear evidence [to whoredom], and 
ono of the five retract after lapidation, no 
penalty ivhatsoever is incurred by The wit¬ 
ness so retracting—because, four witnesses 
still remaining, the evidence remaiius com¬ 
plete. .But if, afterwards, one of the re¬ 
maining four witnesses should retract, 
punishment for slander is then duo upon 
both retractors, and each is indebted in. one- 
fourth of the fine of blood. Punishment 
for slander is due upon them, because evi¬ 
dence to whoredom is rendered slander by 
subscQuent retractation, as before explained; 
and they are each indebted one-fourth of the 
fine of blood, because, by the three perse¬ 
vering witnesses still remaining, three- 
fourths of the validity of the body ot evi¬ 
dence continues naimpeached, as the perse¬ 
verance of those who remain is regarded, and 
not the retractation of those who draw back 
(according to what is said upon that head in 
its proper place); and as only one-fourth of 
the veracity is destroyed by the retractation 
of these two witnesses, it follows tliat they 
remain responsible for one-fourth only of 
the fine of blood. 

IV/t ere justified witnesses prove aJUnvards 
defective, the fine of hlood is due J'nyrn the 


case of whoredom) subject him to lapidation. 
It is also to he remarked that, whether the 
before-ruentioned justirior should pronounce 
the justification in t},ie proper and formai 
terms of evidence,-”(thus, *’ W o testify that 
these witnesses are .freemen and believers **) 
or not in the formal terms of evidence--(as 
thus, “These are freemen and believers,**) 
the effect is in both cases the same, and 
there is no difi'erence whatever between 
them ; this, however, holds only where the 
purgators restrict their justitication to the 
freedom or faith of the evidences, as above ; 
but if they should say, ** These w.itnesse3 are 
“adils/*J and it should afterwards appear 
that they are slaves, in thin case the pur¬ 
gators arc not responsible for the fine of 
blood; because slaves are, in some instances, 
of the descriptions of adils : - neither are 
the witnesses, m this case, responsible for 
the fine of blood, as their declaration does 


• That is, by a certain number of other 
witnesses bearing testimony to the compe¬ 
tency, &o. of witnesses who are giving evi¬ 
dence in any cause, the former being dene- 
minated the Moozkces. or purgatois ; the 
nature of this mode of juntitlnition \n ex¬ 
hibited at large in treating of Evidence. 

t That is, by testifying that the accused 
is married, under such circumstances of 
freedom, and so forth, as (in case of whore- 


purgators of these witneMes,-A.¥ four wit- , dom) subjects a person to lapidation 


nesses give evidence of whoredom against a 
man, and these witnesses be justified by 


t Persons ot ^ respectable character, m 
opposition to reprobates. 







to ovide-Doe 5 * nor are they sub- 
Jwet te punishment for slander, because their 
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any other person executes such ^ senrl«aeG*‘- 
j under the Ivazee’s authority. This case is 


m 


accusation was made against a living per- evidently contrary to one where the Kazee 


son, but that person is now dead, and his 
heirs cannot procure punishment for slander 


passes a sentence of lapidation, and another 
person slays the accused in a different man- 


to be inflicted on them, as it is not inherit- 1 ner, and not by stoning; for in so doing he 
able, if the purgators persevere in their has not acted in conformity to the order of 


justification, or have unknowingly borne 
testimony therein, and it should afterwards 
appear that the witnesses are of an incom¬ 
petent description, nothing whatever falls 
on the purgators;- but in this case the fine 
of blood falls upon the public treasury. 

Ciise in tvhich the fine of blood falls 
npon the slayer,—hi' four persons bear testU 
mony of whoredoin against a man, and the 
Kazee sentence him to be stoned, and any 
person should slay him, and it should after¬ 
wards appear that the above witnesses were 
incompetent, in such case the fine of blood 
falls upon the slayer, according to a favour¬ 
able construction of the law.— Analogy 
would suggest, ill this case, that retaliation 
is incurred as the slayer has hilled an iiino- 


the magistrate. 

Evidence to ndioredom is valid^ although the 
hnowUdge of the fact he unlawfully obtained. 

[.F witnesses bear evidence of whoredom 
agninst a man, declaring that ‘'they had 
come to the knowledge of it by wilfully look-, 
ing into the personas private apartment at 
the time of the fact/’ yet such evidence is to 
bo credited, nor is it to be rejected on account 
of the manner in which the Knowledge of the 
witnesses wais obtained, as their looking W'as 
allowable, in order that they might be en¬ 
abled to bear evidencQ; they are therefore 
the same as xdiysicians or midwives.*' 

2he acciised*splea of celibacyif unfotindcd^ 
does }iot prevent lapidation. —If four witnesses 
bear evidence of whoredom against a man, 


cent person without cause : but the reasons and the accused should plead that “ he is not 


for a'more favourable construction of the 
law are twofold; FmsT, the Kazee’s sentence 
of lapidation was, in appearance,^ regular 


a married man,” and it should happen that 
1 he has a wife who has brought forth a child 
' to him~(in other words, should deny the con- 


and valid, at the period of slaying’, and ' summation of his marriage, after the estab- 


hence wms established an erroneous admissi¬ 
bility of slaughter: contrary to a case in 
which the accused is slain before the Kazee 
issues his decree of lapidation, ms tlie testi¬ 
mony of the witness is not proof until then : 
—Secondly, the slayer has acted under a 
conception that the slaying of that man 
became allowable, he having a coutidenoe in 
the argument of such permission, namely, 
the Kazee*s sentence of lapidation; and 
hence it is the same as where a person slays 
another, supposing him, froni fbrmer cir¬ 
cumstances, to be an enemy, in which case 
the fine of blood is incurabent upon tliat 
Xierson, ond so here likewise.—It is to be 
observed that the line of blood thus incurred 
is a charge upon the estate of the slayer, 
and does not fall upon bis tribe, because it 
is wilful homicide, for which the tribe is 
not responsible : and tliis fine of blood must 
be discharged within three years [after the 
perpetration of the I'actl, as being due on ac¬ 
count of homicide. Jhit if no person wereju 


lishment of all the conditions of it), he is to 
bo stoned, because the effect of the establish¬ 
ment of the^ child’s parentagef is a conse¬ 
quence of his haying had carnal communi¬ 
cation with his wife (whence it is that if he 
were to pronounce a divorce upon her, a di¬ 
vorce reversible takes place);—and his being 
a married man is established, on account of 
the aforesaid olfect and if the wife should 
not have borne a child, yet if one man and 
two women, as witnesses, bear testimony to 
tlie^ marriage of the accused, in this case 
lapidation is to be inflicted upon him. Bhafei 
says that the accused, in this case, does not 
suffer lapidation; and this^ his opinion is 
founded on his doctrine in the laws of 
evidence,^ that “the testimony of women is 
not admissible, excepting in cases of pro¬ 
perty.”—differ remarks that the circumstance 
of the accused being a married man, although 
it appear to he only the condition of the 
sentence, yet is in reality the cause, as ren¬ 
dering the oirence more atrocious; wherefore 


this manner to slay the accused, and he suffer the sentence must be referred to tliat circum- 
lapidation by the sentence of the Kazee, and ' stance ; and this condition being, in reality, 
it should afterwards appear thattlie witnesses j tbe occasion thereof, tho evidence of women 
were incompetent, the fine of blood in this ! cannot be admitted in it, any more than with 
case falls upon the puidic treasury, because , respect to the original offence, naTnel 3 % the 
tho persons who stone the acouaed act in con-; whoredom. Thus it is the same as where 
formity with the order of the Kazee, and , two infidel subjects of the Mussulman go- 
heiiee their act must be referred to the Kazee; I vernment testify concerning a Mussulman 
and as, if the Kazee were to execute the sen- 1_ 

tenee upon the accused with liis own hands, I ... 

the fine of blood would fail upon the public 1 * To explain this it may be proper to re¬ 

treasury, so also it falls upon the same, where I mark that a person’s looking into the private 

__ __ _ I apartment^ of another is an unlawful act, 

which, if it was n()t justified by the .motive, 
would invalidate his tc^stimony. 

^ t Established in him in virtue of liis mar¬ 
riage. 


^ because they afterwards appear (from 
the retractation of the purgators) to he i.u- 
eompetent eyidences. 
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' ■.’ ifltivii, 'wLo has committed whoredom, that 
“Mw' niftater had ernancipatod him before 
tho pe.rpotral.ion of the fact,'’ which testi¬ 
mony would not be admitted, because the 
Ihsan of tho slave [that is, his being a free 
married man] is so far a condition of the 
sentence as to be, in reality;, a cause of it. 
The argument of our doctors is that marriage 
in a state of freedom is an honoutable state, 
and is rep-ugnanf to the commission of whore¬ 
dom (as was already stated), wherefore this 
circumstance cannot be, in reality, a cmuse of 
the sentence. The testimony, therefore, of 
the witnesses to tlie Ihsan of the accused is 
the same as their testimony in any other case 
than whoredom; and as their testimony to 
his Ihsan would in other cases be credited, so 
also ill a ease of whoredom ; contrary to the 
case of the two infidel subjects and the slave, 
as cited by Zifior, because there the freedom 
of the slave is proved by the testimony of 
those two witnesses: but it is not thereby 
proved that the date of the slave’s freedom 
was antecedent to the commission of whore¬ 
dom, cither because a Mussulman denies such 
date, or because that circumstance would he 
injurious to a Mussulman. If the witnesses 
who testify to Ihsan retract, yet they are not 
responsible for the fine of blood : contrary to 
the doctrine of Zifter, according to what was 
before observed- 


PUNISHMENTS. 
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CHAPTEE IV. 

OF niDn smnniJB, on thf, puj^isiotENT fob 

P.KINKIHG WINE, 

Oo,neral rulc—\v a Mussulman drinkwine, 
and be seized whilst his breath yet smells of 
the wine, or be broupht before the Kazee 
whilst he is yet intoxicated therewith, and 
witnesses give evideame, that ‘*he has (Irunk 
wine,” punishment for wine-drinking ivS to be 
inflicted upon Mm ; and in the same manner, 
punishraentis incurred byhimwhen lie makes 
confession of haying drunk wine, whilst his 
breath yet retains the smell; because tho 
oftence of wine-drinking is proved upon him, 
and Takadim, or distance of timo,’^ does not 
appear, since the flavour of the wine still re¬ 
mains. This doctrine is originally founded 
upon a precept of the prophet, “ Whoever 
drinks of wine, let him sufter corroctiou by 
, as often as he drinks thereof.'* 


scourging, <\,a tto uc uj.xj,ijxo linyjLWj., 

Puniff/ment is not inflicted in a ease ofcon~ 
fession or aecMsatkm, made after ike smetl is x. r j - 

gme off. —^1 p a man make confession of havinir charge oi whoredom . 
drank wine, after the smell has ceased, in not suspected where such excuse exists. 


against a man that “he has drank wine 
after the .smell has ceased. The reason of 
this diversity of opinion is that Takadim, or 
lapse of time, forbids the reception of evi - 
d(mce in a case of w'ine-clrinking, according 
to all the doctors: but Mohammed fixes the 
limitation of Takadim, in wine-drinking, to 
a certain time, namely, one month (according 
to the most approved authorities), he con¬ 
ceiving an analogy between this, and a case 
of whoredom, because delay is established by 
lapse of time, and not by the ceasing of a 
smell; and the ex istence or non-existence of 
a smell is of no weight, as there are other 
things tlie flavour of which .ros(;rablos that of 
wine. Aecorfling to the two Elders, on tho 
contrary, Takadim is established by ihi) non¬ 
existence or departure of the smell, for two 
reasons; First, a decree of Abdoola Ifm 
Massaod,^ wlio, when certain persons brought 
before liim a man cliarged with drinking 
wine, directed that “ they should examine 
his breath, and that, if any flavour of wine 
were discovered, punislnncat should then bo 
inflicted upon him ; ” Skcokulv, tlio exist¬ 
ence of the effect (namely tho smell), is an 
irrefragable proof of wine having been lately 
drunk. And as to what Mohammed advances, 
that “there aro other things the flavour of 
which resembles that of wine,” it may be re¬ 
plied that the difforonce between the smell of 
wine, and othei* articles, may be easily dis¬ 
tinguished by one who is possessed of judg¬ 
ment and discernment, nor can any but igno¬ 
rant persons he doubtful concerning it. Thus, 
according to Mohammed, cokfkssion of wine- 
drinking is not rendered ineffectual by dis¬ 
tance of time, in the same manner as (accord¬ 
ing to him) confession of whoredom is not 
rendered iueftectuul by distance of time, 
agreeably to what was before advanced:— 
with the two Elders, on the contrary, punish¬ 
ment for wme-drmking is not to bo inflicted 
hut on tho condition that the smell still re¬ 
main, because 3bn Massaod stipulated that 
condition, as before stated. 

f thistle oivvng to an unavoidahU delay 
in bringing the ucciised to the seat of justice.-^ 
If witnesses seize a drinker of wine * at a 
time wiieii he is intoxicated, or whilst he still 
retains the smell of the liquor, and carry him 
to a city where there is a Eazee, and m the 
mean time the llavom' or the intoxication 
should cease, before they arrive at the seat of 
justice, yet in this case pumshment for wine- 
dnukiiig is to be inflietcd upon that person, 
according to all our doctors, because there is 
an excuse for tlie delay, analogous to that 
which is created by distance ol place in a 
and the witnesses are 


this case punishmeut is not to he infticted 
upon him, according to the two Elders. Imam 
MohaTTimed maintains that it is to be in¬ 
flicted. QIio same difference of opinion ob¬ 
tains in a case where witnesses bear evidence 


See tho preceding Chapter; p, 189. 


Pumshrmit is incurredhy drinking Naheez^ 
If a person be intoxicated by ‘drinking 


* This case supposes his being seized in 
some remote place, at n distance from the 
seat of justice. 
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PUNISHMENTS. 

ig«'*^ptinisliment is incurred by him, be- | Andt to 


[U 



*9- __ -.' sheet forfi/ &tn'pes. —Tj? 

^^SS^UrrelateToFOm^^^ decreed ' drinker of wine be a slave, malu or female, 

Buniahment for wiue-drinkingr upon a wild 'tho punishment for wme-drinking, with ro- 
Arab, who was intoxicated by drinking that spect to such, is forty stripes on^ly, because 
li.'iior “(The punishment for drunkenness, 1 the state of bondage mdaoes only halt pimish- 
and the decree of scourging in the punish- ; raent, as has been repeatedly mentioned. 


mfint for wine-drinking, shall be hereafter 
exi/iained.) 

The smell aJofW does not suffice for convf- 
tio)K without evddcnce . If the smell of wme 
be discovered upon a person, or he should 
vomit wine, yet if witnesses have not actually 
ween him drinking it, punishment is not in- 
cuvred, because the smell alone leads but to a 


Confession may he retracted. — If a person 
make confession to the drinking of wine, or 
any other intoxicating licpior, and afterwards 
retract from such confession, punishmeut is 
not to be inflicted upon him, as the punish¬ 
ment of wine-drinking is purely a right of 
God. 

The offence is proved hy two zvitnesses,, 


vr«’ Uncertaiiioonolasion, as this appearance ; or, by one c(mfesswn.--Wxj^Y.-muijKTNO- is 

lav BToceed either from the person having proved on the testimony of two witnesses ; 


IS 


drank wine, or from liis having sat amons: and also by confession onoo made. It 
wiui‘-drinkers, from wliom he may have con- recorded from Aboo k oosat, that two oontes- 
tra<ted the smell;—and it is also possible , sions aro requisite. But it is to be observed 
tlint wine may have been administered to him that the evidence of women against meii is 
bv ibrce.or menaces, in which case no punish- | not ndmissible 


mt lit is incurred, . , , 

Nor intoxication, unless it ho known to pro¬ 
ceed from PuNisiiMENT for wine 

driiik iiigis not incurred by intoxication alone, 
unless it be known that the person^ has been 


evidence ol females is liable to variation, and 
they may be also suspected of absence of 
mind, or forgetfulness. 

Degree of inioxicatmi required to induce 
punishment. degree of intoxication 


intoxicated by the voluntary drinking of j which occasions punishment amounts to this, 


wme, or of Nabeez, because men are some- 
tim-r-s Inebriated by the use of articles which 
are permitted, such as tlie juice of .Henbane, 
or mare’s milk ; and men may also be some- 
tiin s eompelled to drink wine, whicli is not 
a punishable offence, when thus committed 
by compulsion. , , . 

Tunishmeni not to he inflicted during in- 
toxicatmi.— PunisUxAcent is not to be inflicted 
upon a wine-drinker, whilst he is intoxicated, 
nor until his intoxication shall have ceased, 
in order that the end thereof (namely deter¬ 
ment) may be obtain<ed-. 

Tutiishment fo7' wine-drifiking to a free 
person is eighty stripes.— punishment of 
a free person, for drinking wine or other in¬ 
toxicating liquor, is eighty stripes, on the 
authority of all the companions ; and those 
eighty stripes are to be inflicted in _ every 
respect unefer the same rules and restrictions 
as in the case of whoredom, according to Avhat 
is mentioned under tluit head: and (according 
to the Rawayet Mashhoor), the wine-drinker 
must bo stripped naked to receive his punish¬ 
ment. It is recorded from Mohammed that 


I —that the person so intoxicated be not able 
to distinguish what is said to him in any 
shape ; nor to know a man from a woman. 
The compiler of the Iledaya observes that 
this is the doctrine of llaneefa. ‘the two 
disciples have said that the degree of drunken¬ 
ness which induces punishment is sufficiently 
found in the intoxicated person speaking 
confusedly and indistinctly, as it is from this 
that drunkenness is generally undersfood. 
Many doctors agree with the two disciples in 
this point. The argument ot Haneeia is that 
the drinking of Avine is among the oruses of 
punishment, wherefore it is to be noticed 
only in the excess; for in acts which are 
causes of punishment the excess ot them 
only is regarded, on account of seeking a pre¬ 
text for the purpose of averting puiushment; 
and excess of drunkenness appears in the 
intoxication so far overpowering the reason 
as not to leave the person a capacity ot dis¬ 
tinguishing one^ object from another.—(In 
ascertaining the illegality ot intoxication pro¬ 
duced by drinking any other liquor than 
wine, regard is had to what the two disciples 


the offender must not be stripped, as nothing I maintain concerning the punishment for 
concerning the punishment for wine-drinking; drunkenness produced by wiiK'-drmking.)-- 


occurs m the sacred writings, wherefore it is 
expedient, for the sake of lenity, that a wine- 
drinker be not striFiped to receive correction. 
The reason for wliat is recorded m the 
Kawayet Mashhoor is tliat one kind of lenity 
is already shown in the number of .stripes 
prescribed, those in whoredom being one 
hundred, whereas in wine-drinking there are 
onlycip’hty; hence it is not requisite that a 
second’sort of lenity be shown in the mode of 
infliction. 

* A fermented liquor made by steejnng 
dates, raisins, &c., in hob water. It is de¬ 
scribed particularly in another place. 


Shafoi, in the punishment for drunkenness, 
has regard to the appearance of the effect 
produced by the wine, in the intoxicated 
person’s walking, or other actions, by his 
staggering or turning giddy when he attempts 
to walk ; but our doctors say that such eifeet 
may proceed from different causes, as they 
sometimes do not attend drunkenness, and 
sometimes occur iu other cases (^iich as weak¬ 
ness for instance), wherefore this species of 
effect is not regarded. 

Confession of any offence, made during in¬ 
toxication, is not regarded. —If a person, 
during a fit of intoxication, should make 
confession of anything which occasions 
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p^iiLisLrat-iit (siicli as whorcdoni for instance), i with respect to the punishnient for _ 

-itShmeiit is to be inflicted upon him, as I dom: but it is to be observed that the person 

icb a confession, there is apprehension of, Miftbrinf? this correction is not to be stripped 



iirsncb 



—it is otherwise, however, in punishment .for , truly, for which reason it must not be inllicted 
slander; for if a man in a state of intoxica-i with severity, as in punishment for whore- 
tion were to make confession of slander, I dom. The outer garment or robe, however, 

punishment for slander must bo decreed upon , together with any clothes which are stulfed 

him, because this is not purely a right ofjor quilted, must be rojnoved, because such a 
God, but is also a right of the individual, ’ covering would prevent a person from feeling* 
and therefore a state of drunkenness is here ^ his punishment. 

the same as a state of sobriety, for the sake i A^ndto a slave foHjy str'tpes. If the accuser 
of inllictiiig a penalty, in the same manner as | be a slave, the punishment for slander with 


in all other matters, such as divorce, manu 
, and so forth. 


respect to him is forty stripes; as bondage 
induces only half punishment,---according to 


iVor If a man, during intoxica- I what has been before repeatedly observed 

tion, should apostatize from tlu3 faith, his 
wi fe is not thereby divorced from him, because 
infidelity depends upon whatmay be a personas 
belief, and that cannot be ascertained during 
drunkenness. 


OF HIDD KAZAF, 


CHATTER V. 

THE PU^TISHMENT FOR 


OH 
SliASrJlEll. 


Defimiion u/Arts:«/,—K azaf, in its primi- 
ti've sense, simply means accusation. Bj; 
Kazaf, in the langimge of the law, is under¬ 
stood a man insinuating a cliarge of whoredom 
against a married man or woman ; the person 
so acting being termed the Kazif, or slan¬ 
derer ; and the man or woman so scandalized 
the Makzoof, or slandered. 

Punishment for slander to he orderul hy 
the jnaglstrate. -Iv any person expressly 
accuse of whoredom a man or woman who 
is married," in such case, if the accused re¬ 
quire the magistrate to pass sentence ol 
piinislinicnt for slander upon that person, 
the magistrate is bound to order its infliecion.. 

The punishment^ to a freeman, is eightp 
stripes, — The punishment for slander is 
eighty stripes, it the slandered be free, 
because God has so commanded in the Koran, 
saying',—’* But as to those who accuse 
MAnia.Kn PEKSoys OP wiioiiFDo^r, Avni 


.PRODUCE NOT FOTTE WITNESSES, THf^M SHAT,D j ^ mother of the pcrson thus 

'-iTTPftnn'tiv. RTRTT ws. Andr f V ^ t ■,* 


upon that head. 

Description of a person the slandering of 
whom induces punishnient. — -The state of 
marriage of the slandered person [wliich is 
a requisite condition of punishment to the 
slanderer] requires that he or she be free, of 
sound judgment, of mature ago, and a Mus- 
sulmaii; and also of chaste repute ; that is 
to say,—free from any suspicion of adultery : 
there are, therefore, live conditions required 
in it; First, —Tho freedom of the accused, 
because the word of God sayvS, “ Upon 
them” (that is upon female slaves) “js 
DUE HALF THE PUNISHMENT THAT I: DUE 
UPON Mahsanas,”—Where the word Mah- 
by the context, implies free women, 
in opposition to slaves, whence it appears 
that the term married [Mahsaii] here applies 
only to free people ;—Secondly, Sanity of 
intellect, and, THriu.>LY, Maturity of age,— 
because infants and idiots are not liable to 
be scandalized, as whoredom cannot be proved 
uiMin Buoh;—[^' oubtkly, Islam, because tho 
prophet declared, “ A Polytheist is not a 
Malisan: ’’ and Fifthly,—C hastity, because 
no scandal attaches to any other persons than 
those who are of chaste repute, and tho 
accuser of an unchaste person, moreover, 
»p<‘aks truly. 

Cases whkli constitute slander, -iv a per¬ 
son deny another’s parentage, as if he were 
to say b) him, “ Thou art not the son of thy 
[reputed] father!” such person theriiby incurs 
punishment for slander: this, however, *" 


YE SCOXT.RGE W'lTil FOURSCORE STETl lS." And 
tho conditions upon which this piinishmmt 
is to be inllicted are twofold;— First, That 
the accused make requisition thereof, because 
of his right being involved in it, inasmuch 
as scandal is by that means removed from 
him BiccoNDLY, That the accused be a 
married man, this being particularly speciHed 
in tlie text already quoted. 

It is necessary that the eighty stripes [or 
strokes] he indicted on different parts [or 
limbs] of the offender, in conformity to wdiat 
has been already advanced upon that subject 


• Without producing the nuinber of wit¬ 
nesses requisite to prove the charge. 


addressed is a married woman, because such 
denial is a positive accusation with respect 
to the mother of that person, since the legiti¬ 
macy of a child cannot be denied u.Dle3s it be 
begotten in whoredom,. 

If one person, in the heat of passion, say 
to another, “Thou art not the son of such-a- 
ou»j,” and the person mentioned be his father, 
and hivS descent be established as from him, 
in ibis case the person so speaking incurs 
punishment for slander. But if these words 
Ih» spoken in any other circumstance than the 
heat of passion, punishment for slander is not 
incurred by the speaker, because such words, 
if spoken in wrath, imply malicious and 
wanton abuse, whereas, if uttered in a calm 










^uNIseME]^^TS. 


__y(i^berate moment* they may mean no 
toan an xipbraidiii^, by denying any 
^T^i^eness between the person spoken to and 
bis father, in point of goodness of disposi¬ 
tion, such as benevolence and so fortli. 



attaches to him); and both these infers 
are unsupported; the first, becauso punish¬ 
ment for slander is not a matter of inherit¬ 
ance ; and the second, because, as an express 
accusation of whoredom made against the 


If a man say to another, “Thou art not the ' child does not induce punishment for slander 
son of siich-a-one,” and it should happen that ! ([since an infidel cannot be a married person 
the person named is the grandfather of him j in the sense which subjects the accuser to 
who is thus addressed, the speaker does noti punishment), so, in a case where the slander 
incur punishment for slander, because his ' is established with respect to him by effect 


assertion is literally true. And, in the same 
maimer, if a man should declare another to 
be the sou of one who is his grandfather, 
he does not thereby incur punishment for 


only, it does not induce punishment d fortiori. 

Our doctors, on the other hand, nrgtie that, 
in the case in question, the slanderer, by 
accusing a married person, has fixed a stain 


slander, because the chilTs child is meta - 1 upon the child, for which he will seek satis- 
phorioally re ferred to the grandfather, and is , factionhy punishment for slander-thoprhi- 


callecl his child. 

Case of a elaim of 2 )UiiMment for slander 


ciplo upon which this x>rocfed8 is that the 
circumstance of the accused being a married 


tnff a defu7ict.-—lFji man call another “ a son ; person is made a condition [of punishment 
of a whore,“ and it should happen that the i upon a slanderer], in order that, in the charge 
mother of him who is thus addressed is dead, [ of whoredom, the imputation of a stain upon 
and had been a married woman, in such case, I him may be completely established, aiter 
if he [the son] require punishment for slander I which such imputation of a stain descends 
to be inflicted upon the speaker, the same ^ ‘ 

must be inflicted accordingly, because the 
speaker has slandered a marriod woman after 
her death. It is to be observed, however, 
that a right to demand punishment for 
slander, in behalf of a deceased person, 
belongs only to one in whose parentage a 
flaw is created by the imputation, and this 
is either the parent or the child, because 
scandal attaches to the child of the accused, 
and hence the slander ai)plies to_ the child 
also in etfect. According to Shafei, anj heir 
may demand punishment for slander in be¬ 
half of a person deceased, because punish¬ 
ment for slander is held by him to he a 
matter of inheritance, as shall be hereafter 
demonstj’ated. According to our doctors, on 
the other hand, the pow'er of demanding 
punishment for slander in behalf of a person 
deceased is not in the way of an inheritance, 
but for a reason already intimated, that the 


to his child; and such is the case in the 
present instance: and although the child he 
an infidel, yet infidelity does not jirevent a 
claim of right: contraiy to a ease where an 
express accusation is advanced against the 
child himself; for in this case punishment for 
slander is not incurred, because hero the 
imputation of a stain does not completely 
exist, as marriage (in the sense which would 
induce punishment for slander), does not 
exist with respect to the accused, on account 
of his being an infidel. 

A slave cannot demand punishment upon 
his master ; nor a son upon his father .—A 
SLATE is not permitted to demand punish¬ 
ment for slander upon his master,—where 
the latter has slandered his mother, being a 
married woman;—neither does it belong to 
a son to demand punishment for slandei' 
upon his father,—where the latter has slan¬ 
dered his mother, being a married woman 


liandal arising from the slander attaches to | because a master is not liable to any chastise- 
tho deceasedwhence it is that the right to ment on account of bis slave, nor a father on 
demand punishment for slander on behalf of I accoimt of his son ; whence it is that retalia- 
a defunct appertains to one who may be ex- ! tion is not executed upon a father on account 


eluded from inheritance by tho murder of the 
person from whom he inneritB ; and that it 
also appcHuins to the child of the daughter, 
in the same manner as to the child of the 
son (contrary to the opinion of Mohammed); 
and also, that it appertains to the child’s 
child during the lifetime of the former 
(contrary to the opinion of Zifier) i—and so 
also, that if the deceased person who was 
slandered were married, it is lawful for that 
person's child to demand the punishment for 
slander, although such child should bo an 
infidel, or a slave This last is also contrary 
to the opinion of Zifier, who argues that if 
the right of demanding punishment for 
slander, in behalf of a defunct, were to rest 
with the child, being an infidel, it must so 


of his son, nor upon a master on account of 
Ids slave. But if the mother should have 
another son by another father, that son may 
demand punishment for slander to he in¬ 
flicted, on behalf of his mother, upon the 
father aforesaid, because the occasion for 
punishment (namely, slander) is in that 
case fully established, and the obstacle to 
the demand of it does not exist in the person 
who demands it. 

The decease of the slandered parhj pre^ 
vents punishment, — If any person accuse 
another of whoredom, and the person so 
slandered die, punishment for slander is not 
incurred, Shafei maintains that xmnish- 
menfc is not to be remitted. And in the samo 
manner, if the slandered person should die 


appertain, either in tho manner of an in - 1 after the infliction of a part of the punish- 
heritanoe, or on account of his being a party, | ment upon the slanderer, the remaining part 
because of the slander extending to him by ' thereof ceases, according to our doctors.— 
effect (since tho scandal arising from it : fcihafei alleges that it does not cease. This 
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PimiSHMENTS. 


difElBrenftQ'of opinion obtains been use punish - 1 Ms retractation is not to bo credited, 

slander is a matter of inheritance, i cause,, as tho rif^ht of the slandered person 
JecSriiring to Shafei, -whereas according to our | is therein ooiujerncd, it is to be supposed 


doctors it is not so. It is to bo observed that 
there is no difference of opinion concerning 
the punisliment for slander being a right of 
God, and also a right of the ijs^dividual; 


that he will falsify^ the retractation -.—con¬ 
trary to such punishments as are purely a 
right of Goo, where the retractation must be 
admitted, aa there is no person, concerned to 


beeaiiso tlie punishment for slander has been i oppose the veracity of it. 
ordained by the law for tho purpose of re- 
moving scandal from the person slandered, 
and the advantage results solely to the slan¬ 
dered, orr w'hich account, punishment for 
slander is a right of the individual;—and it 
has also been, ordained for the purpose of 
determent (whence punishment tor slander 
is termed llidd*), and the design of the 
institution is to purify the world from sin, 
and this demonstrates that punishment for 
slander is a right of Gop some of the rules 
in it, moreover, prove punishment for slander 
to be a right of the individual, such as that 
“ it cannot be decreed but where some person 
sues for it," which is a right of an indi¬ 
vidual and, on the other hand, some of its 
rides prove punishment for slander to be a 
ri^ht of God, such as, that “ the exaction of 
it is committed to the magistrate, and not to 
the person slandered.”—In short, in the 
punishment for slander there are two con¬ 
tending principles ; and such being the case, 

Shafei gives the first principle the preierenee, 
namely, the right of the individual, con¬ 
sidering that aa superior to the right of Goi), 
the right of the individual being preferable, 
beoausG of his being necessitous, whereas 
Gob is not necessitous: our doctors, on the 
other hand, give the second principle, the 
preference, and hold it to be tho superior, 
hecauBo in whatever degree the right of the 
creature may bo concerned, the Creator is the 
surety, and the guarantee thereof; and hence 
the conversation of the rights of the indivi¬ 
dual is therein obtained ; but the case is not 
the same in the reverse of this proposition, 
because there is no authority to exact the 
right of God, but in the way of a vicarious 
delegation, These different tenets, as held 
by each party, are notorious; and from them 
proceeds a contradiction of opinion respecting 
tt variety of cases in punishment for slander. 

Thus, according to Shafei, punishment for 
slander is an inheritance ; but in the opinion 
of our doctors it is not so, as inheritance 
obtains only in the rights of the individual, 
and not in tho rights of Gob, —Again, the 
remission of it is not approved ^ by our 
doctors; but, according to ^lafei, it is ap¬ 
proved : and again, it is not lawful to accept 
of anything in lieu of punishment, according 
to our doctors; hut, according to f^hafei, this 
is lawful. It is recorded that tho^ opinion of 
Ahoo Yoosaf respecting remission is the same 
with that of Siinfei. 

Vonfemon of dander cannot he retracted, 

—ly a person make confession of slander, 
and afterwards retract from such confession, 


* Bee the definition of 
ginning of this book. 


Hidd in the be- 


A term of abase does not constitute slander. 

\ —If a loan were to call an Arab a ^laba- 
thean," punishment for slander is not in¬ 
curred by him, becai,ise he is here supposed 
, only to speak comparatively,—impiyiiig 
raei’cly that the person he addresses is a 
Nabathean in badness of disposition, or in 
want of virtue : and in the same manner, if 
a man were to say to_ an Arab Thou art 
not an Arab,’’no punishment would fallow 
for the same reason. 

If a man say to another, 0 son of the 
rain,’’ ho is not slanderer, because these 
w'ords niay be considered as implying purity 
and softness of manners, as rain is distin¬ 
guished by tho qualities of purity and soft¬ 
ness. 

If a man, in speaking to another, should 
declare him to be the son of any of his 
parental relations other than his father, such 
as Ills maternal or paternal uncle, or his 
stepfather, he is not a slanderer, becauae it 
is common to bestow the appellation of 
father upon each of these relations, in the 
saiiie manner as upon the natural parent. 

'Equivocal accusation of ivhoredom incurs 
punishjnent for slander; —If a man, being in 
anger, saj^ to another i^inte-fecal-Jiblee,t 
and should plead that he thereby meant 
“you climbed up the hill,’’ yet punishment 
for slander is to bo iufficted on him, accord¬ 
ing to the two Elders. IVlohamraed main¬ 
tains that punishment is not to be inflicted 
on him, because the word Einte means 
aBoeuding, in its literal sense, and the men¬ 
tion of a mountain proves that such is 
intended by it. The argument of the two 
.Elders is that Zinte is used to express 
whoredom also j and tho circumstance of 
anger proves that by tho word Zinte whore¬ 
dom is intended; wherefore punishment is 
to be inflicted, in the same manner as if the 
term Zinte had been used without any men¬ 
tion of a mountain, and he 'Were to say that 
by Zinte he meant ascent. 

If one man were to say to another Zinte 
ali-al Jiblee,t according to some doctors 


* The Nabnthoans are a. tribe upon the 
confines of Joak, remarka,ble for the bar¬ 
barity and ferocity of their manners. 

f This may be either translated “ yon 
committed whoredom in the mountain,’’ or 
“ you ascended the mountain,” as the term. 
Zinna signifies not only whoredom, but also 
“climbing, or ascending.” 

X Literally, ‘ ‘ Yon ascended upon tho 
mountain,” or, “You have committed whore¬ 
dom upon tho mountain.’’ The word Alee 
[upon] is the only difference between this 
and the preceding case. 









PUNISHMENTS. 

W»mrnt for slarider is not incurred by , such a situation/ is the most ^ 
aii«*/boeause the mention of a mountain, in ; meaning of her words), in which case Laan 
this place, demonstrates that by Zinto he | would be incumbent upon the woman, and 



meant ascending"; but according to others 
punishment for slandm* is incurred, because 
a situation of passion and abuse proves the 
meaning of the speaker to bo whoredom. 

And so also mutual recrimination.>^\'^ one 
man should say to another “ Thou art a 
whoremonger,*’ and the other should answer 
Nay, but thou,*’—they both incur punish- , 
ment for slander, as attempting each to fix suh^eqmnt deniaL—l.^ a man should I 
an imputation of whoredom upon the other. ' acknowledged a child born oT his wife, 
Mecrimination between a hushand and wife 
induces punishment for slander upon the 
wife.^A^ a man sliouid say to his wife 
“ Thou adulteress and she should answer, 
saying, ^‘Nuy, but thou I" punishment for 
slander is incurred by the woman; and there 
is no X^aan in this case ; because the husband 
and wife are both equally accusers ; but the 


punishment for slander would not be incurred 
by her, as the accusation is made by the 
husband, and not hy the wife: and in con- 
seq^uenoe of these two contradictory possi¬ 
bilities, a doubt exists equally with respect 
to Laan and punishment for slander; where¬ 
fore neither is to be insisted on. 

Case of acknowledgment of a ehild, and 
hsequent demaL—i^ a man should have 
acknowledged a child born oT his wife, and* 
should afterwards deny it, in this case Laan 
is incumbent, because the parentage of the 
child has been established in him_ by his 
previous acknowledgment, and by bin subse¬ 
quent denial an accusation is implied with 
respect to hiS wife, who is the mother of the 
child; he must therefore make Laan. But 
if he should first deny the child, and after- 


aocusation advanced by a husband against wards acknowledge it, in this case punish- 


his wife induces Iman; and that by a wife 
against her husband induces punishment for 
slander; and xmnishment for slander ia here 
first indicted upon the woman in order to 
prevent Laan, as a person who has suffered 
punishment ibr slander is incapable of 
making Laan; for if this arriingemont were 


ment for slander is to be inflicted upon him, 
because when he thus falsifies, Laan is pre¬ 
vented, as Laan is a sort of punishment 
imposed from the necessity of the ca.se, 
owing to a mutual falsification/ in which 
punishment for slander is the original thing, 
and hence, in a case where the mutual falsi- 


reversed (that is to say, if the Tman were, 6cation is done away,J that Which 
previously required of the woman), neither ^,, 1 - -.r, , 

the Jjaan nor the punishment would drop: 
the punishment, therefore, is to bo first 
inflicted, in order that Laan may be pre¬ 
vented ; for it is laudable to seek a remedy 
by which Jjaan may be avoided, because 
that is also punishment in effect.* But if 
the wife, in the example here recited, were 


is the 

original must be put in force. The parent¬ 
age also of the child is established in this 
man, in both these cases, since he has ac¬ 
knowledged it, whether such acknowledg¬ 
ment be made before denial, as in the former 
instance, or after denial, as in the latter. 

OnjRCTioN.—In the former instance, upon 
Laan becoming incumbent, it should follow 


to reply to her husband, “ I have committed i that the parentage of the child is not estab- 
adultery with you,*’ iii this case there isilislicd. 


neither punishment for slander, nor Laan; 
for there is a doubt ooneerning both punish 


liKpriY.—Bastardy is not a necessary con¬ 
sequence of Laan, for Laan may be imposed 


mont and Laan, as it is possible that the without bastardizing the child, in the same 
woman may allude to a laot of whoredom manner as where a man denies a child after 
committed before marriage, in which case a long lapse of time from the period of the 
jiuntshment for whoredom would be incurred , birth, in whiolv case Lann is incumbent, and 
by the woman, and not Ivaan, she having, by the child is not bastardized, but its parent- 
lier reply, ooiihrmed the assertion of her ago remains establishedas, on tlie con- 
husband, in thus imputing whoredom to | trary, a child may be bastardized in a case 
him; but by the husband nothing would be . in which Laan is not incumb(3nt ,* as where a 
incurred, as he does not confirm her asser- ' husband denies a child born of his wife, who 
tion: and, on the other hand, it is also possi- | is a slave, in which case the child is bastard- 
ble that she may allude to carnal connexion ized, but l^aan is not incumbent. § 
after marriage, as if she were to say [in' ‘ ^ ^ 

explanation],'—‘‘ My ^ adultery consisted in 
your having connexion with me, after om* 
maniage, against my will’* (and this, in 


J ir a man were to say to his wife This is 
I neither my child, nor yet yours," in this case 
Laan is not incumbent, nor is punishment 
for slander due, as tlie husband here merely 
denies the child being born of his wife, and 


* And if the wile were first required to 
make Laan, and the punishment for slander 
(which the Laan would not prevent), were 
afterwards inflicted on both parties, she 
would ^by this mode of proceeding) siiflbr, 
in efleet, two punishments, whicli is unlaw¬ 
ful. To understand this nghtly it is neces¬ 
sary to remark that the iiuposition of an 
oath is considered as a violence or hardship 
amounting to punishment. 


* Of recrimination and scolding, 
t \yhcro the wifo denies the husband’s 
assertion, and the husband denies the chas¬ 
tity of his wife. 

I By one of the parties confessing the other 
to bo in the right; as the husband hero does, 
by acknowledging the. child after having 
denied it. 

§ Owing to tho wife being a slave. 
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PUNLSIIMENT8* 


is not a slanderer by suoK 
Ad^umtioyi of a 7Voman who has children 


«1T 


perpetual nature (as in the case of one 
whose sister he cohabits, either as his wife, 
or as his slave), is unlawful, on another 


destitute of any aeknoioledged father is i account.* Aboo Haneefa (in the oaso of 
slander a inau accuse of whoredom a | illegal cohabitation under a perpetual ille- 
woman who has children, the father of | gality) makes it a conclitionf that the per- 
whom is unknown, or if he should so accuse petual illegality be universally admitted and 
a woman who has made Laan, in conso- 1 established upon the authority of the most 
quonce of any of her children having been [ generally accepted traditions, so as to be 


denied [by her husband], whetlier such 
children be living or not,—in neither of 
those eases is punishment for slander in 


determined and known beyond all douht 
or dispute: for example, if a man were^ to 
accuse another, wrha had carnal connexion 


currod, because tlie signs of whoredom are | with a partnership female slave, in this ease 
found with the woman, namely, her children, punishment for slander is not to be inflicted 
who are without any acknowledged father 1 1 upon the accuser, because the accused ap- 


the reputation of this wonian is therefore 
questionable, on account of these signs; and 


pears to have coniniitted tho act with one 
who is his property in one shape, but not 


perfect chastity of repute in the accused i in another. iUit if a man were to accuse 
33 one condition of piinishmont for slander , a person yho has cohabited with_ his female 


being incurred by the accuser. But if a 
man were to aocvise of whoredom a woman 
who has made Laan in consequence of an 
imputation of adultery made against her 


slave, being a Pagan, or with his ovrn ^yife 
during her courses, or with his Mokatiba, 
punisnineut for slander is incun’ed by the 
accuser, because here the illegality (sup- 


by her husband, and not on account of his i posing the existence of the right of property) 


denial of her children, in this case punish 
raent for slander is to be inflicted upon the 
accuser, since here no signs of whoredom 
are found with the woman. 

Accusation against a person tvlio has 


18 merely of a temporary nature, continuing 
I only until the removal of those obstacles 
1 (namely, Paganism, or the courses, or tho 
; contract of Kitabut) ; this illegality, there- 
i fore, is illegality on another account, and 


lawful commerce with a woman is not sian- • hence the act is not whoredom. It la 
tier. — If a man have unlawful commerce with , recorded from Aboo Yoosaf that the carnal 
a woman in whom he has no right of cohabi- f conjunction of a man with his Mokatiba 
tation,* punishment for slander is not to be ■ occasions the destruction of Ihsan in liira; 
inflicted upon his accuser, because chastity ‘ and such is also the opinion of differ, because 
of repute is not applicable to tho accused ^ a Mokatiba is not her owner’s property in 


(and this is conditional to his being married, 
in the sense which induces punishment for 
slander upon the accuser), and also, because 
the accuser in this instance speaks truly. 

Under certain restrictions, —It is to be 
observed as a rule, that punishTnent for 
slander is not incurred by the accusation of 
any person guilty of such a carnal conjunc¬ 
tion as is in its own nature unlawful, because 


respect to carnal enjoyment (whence it is 
that if a master commit that act with his 
Mokatiba, he becomes respoasible for her 
Akirf): “our doctors, on the other hand, 
observe that the pcrsi)n of the Mokatiba is 
the property of her master, hut that the 
enjoyment thereof (with respect to the 
master) is illegal on another account,§ suace 
it is an illegality which continues only 


the terra whoredom [>hima] signifies a carnal I until such time as the Mokatiba axipears 


conjunction of this description; but where a 
persuu foima such a carnal connexion as is 
unlawful on some other account, punish¬ 
ment for slander is incurred by the accuvSa- 
tion of him, as a carnal conjunction of tliis 
description is not whoredom. The^ con¬ 
nexion of a man with a woman who is not 
his property in any sha|)e whate ver (such as 
a strange woman), or with one in whoin lie 
has no property in some one sluipe (as in a 
partnership slave, for instance), is unlawful 
in its own nature; so also is his connexion 
with a woman who is his slave, but who is 
one with whom cohabitation is unlawful to 
him by a perpetual illegality (such as his 
foster-sister); but his connexion, with a 
slave with whom cohabitation is unlawful 
to him by such an illegality as is not of a 


unable to pay her ransom, or the contract of 
Kitubat be broken. If a man accuse a per¬ 
son who has had carnal^ connexion with his 
female slave, being his foster-sister, punish¬ 
ment for slander is not due upon the accuser, 
because carnal connexion with this slave is 
prohibited to the master by a perpetual ille¬ 
gality ; and this is approved doctrine. 


* That is to say, although it be not un¬ 
lawful in its own nature, yet it is made so 
by circumstances ; but this is pot a perpetual 
illegality, as the prohibition (in the instance 
hero cited) would be removed by the death 
or other means of removal of the sister: 
contrary to perpetual illegality, which, 
existing in tho subject herself, can by no 
means be removed. 

t Of the act amounting to whoredom. 
i Meaning the portion w'hich is to hv. paid 


There are many cases of this description I , . .. 

which do not amount to whoredom, as may • to iicr in tho manner of a dower 
bo seen under the head of Erroneous €on- ^ - ^i. i... 

nexion, &c. 


J That not in its own nature, but occa¬ 
sioned by circumstances. 











PUNISHMENTS. 


is not dm for dandermg a 
M^eased Ilokatih. —If a person accuse a 
deceased Mokatib who may have left elfects ^ . 

suliictent to discharge lii3 ransom, yetpimish- , for slander, this eirciimstiincQ \yll.i oporatB 
ment for slander is not due upon the accuser, ' to tliat effect after liis eHiancipation. 


a witness, during his slavery, bo as thaintH 
rejection* of liis evidence might he the con¬ 
sequence of liis having sufK'red punisliment 


because hero is a doubt with respect to the 
perfect freedom of the Mokatib, the com¬ 
panions ditfering in opinion upon this point. 

Or a convert (before his conversion 
a person accuse a Mussulman convert, who, 
whilst yet a Pagan, had married his mother, 


Cane of an infidel embraemg the faith 
during injliction of f unifiimsnt.--I f d, Bingle 
stroke bo inflicted an an infidel on account 
of slander, and ho should then embrace the 
faith, and the remainder of the punishmont 
be afterwards inflicted, in such case Ms 


puuishraent for slander is to bo inflictocr evidence is admissible, because the rejection, 
upon the accuser, according; to Haneefa; but of evidence is the means of rendering punbh- 
the two disciples allege that it is not due, ment entire and complete, and is therefore 

The’foundation>f this difference of opinion i -- ^ - 

is that the marriage of a Pagan with his I 


own mother is approved among the Pagans, 
according to Haneefa ; but the disciples hold 
that it is not approved, as was explained at 
large in the book of Marriage, 

.Punishment is incurred hij an Infidel who 
sla 7 iders a Mussulman, an Iniidel, re¬ 
siding under protection in a Mussulman 
state! should aoense a Mussulman, punish- 


therefore 

a manner of punisliment; but as the degree 
of punishment indicted after his having era.- 
' braced the faith is only a partial correction, 

' and not what can be ppperly teruied puuish- 
j ment, the rejection of evidence is not to be 
considered as a manner of it.f-—It is recorded 
I from A boo Yoosaf that his evidence must for 
the future be rejected, because the degree of 
punishment inflicted subsequent to his con¬ 
version is the greater proportion, of it, and 


ment for slander is incurred by him, because, [ the smaller is a dependent of the greater, 
in punishment for slander, the rights of the I But the former is the more approved 
individual are concerned, and tlio protected doctrine. 

Infidel has undertaken to pay a due obser- A single pmiisliment itnsucrs to all the 
vauce to the rights of individuals, since, as'prerwi/s repetitions of whoredom or winc^ 
he himself desires to be screened from in'* ~ drinking,—!'^ a man commit whoredoni at 
jury, it tbllows that he undertakes that he | soyeral difleront times, or repeatedly drink 
will not offer injury to others; and also, that > wine, and the punishment for either be after- 
he subjects him self to the consequence, if he .wards infiioted, the single punishment, in 
should do so, . . ! either instance, is considered as answering 

A 3lussulnian suffering punishment for J to all the repetitions of offence ; and so also, 
slander ^is incapacitated from being a witness. | if a person wore repeatedly guilty of slander, 
_punisliment for slander be inflicted j and punishment for slander be afterwards 


upon a Mussulman, his evidence cannot 
afterwards be reCeired, although he should 
repent. Shafei allegeB that, in case of re- 


inflicted on him. The gpund of this, in the 
ease of vvhoredora and wine-drinking, is that 
the punishment in both these instances is 


ox- 


pentanee, the credibility of his evidence is purely a right of Got>, and the design, in the 
^ " j infliction of it, is to deter people from the 

I perpetration of such offences; aud a proba¬ 
bility of this (3nd beiug obtained is estab¬ 
lished by a single infliction of punishment, 
wherefore the obtaining of it by another 
infliction of punishment is dubious;+ and 
hence punishment cannot ho inflicted a second 
time, Because of tliis^ doubt: contrary to 
where a person commits whoredoni, and is 


restored. This point will be further 
plained in treating of Evidence. 

And an in fidel also ( with respect to Zim^ 
mecsj.-lv ail .Infidel HU.fF0r punishment for 
slander, his evidence beco.me8 inadmissible, 
not only with respect to Mussulmans, but 
also with respect to .Zimmees, because com¬ 
petency in evidcnoo appertained to Mm with 

respect to all of his own description (namely, ^ _ i - • 

Zimmees), but his evidence thenceforth also guilty of slander, and of wine-drinking, 


to be rejected,“rejection of ovideiioe being 
one of the consequences of punishment for 
slander. But if this infidel should he after¬ 
wards converted to tlio faith, his evidence 


for in this ease a punishment is to be inflicted 
separately for every distinct species of 
offence, because each of these acts is of a 
nature difl’erent from either of the other tw'O, 


then hecomes admissible with respect to both I and the design of each of them is different, 
classes (that is, both Mussulmans and Zim- ^ w’herefore, in the punishment of such acts 
mees), because, upon his embraoinf? the faith, , there cannot be any coalescence. 

he obtains, de novo, a competency m evidence | . 7 - 7 - .v:r — - 

which did not before exist,and the rejoc- 1 * Meaning the madmissibUity. 

tion of which, therefore, is not a consequence f This strange sophistry turns entirely 
of the punishment for slander: contrary to ’ upon the meaning of the^ term liidd, which 
where a slave suflerg punishment for slander, I is defined to be a certain stated correction 
and is afterwards emancipated; for here his completely executed, any thing short of this 
evidence still continues inadmissible, since, not being Hidii [punishment], but only 
aa he was not competent to appear at all as chastisement. 

__ 1 Because having been, probably, already 

- ’ obtained, it is (in that case) impossible that 

• Namely, with respect to Mussulmans. it should be obtained a second time. 
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ferSton?//'.—A nd witli respect to slander, 
'!a th^ ptHiishmeiit of it the right of God is 
held fcy our doctors to be predouiinunt, 
whence the same arguments apply to it as to 
whoredom and wine-drinking. Snafei main¬ 
tains that, in the ease of repetition of slan¬ 
der, if tho slandered person be different (as if 
tlie first person slandered were Zeyd and the 
second Amarh or, if the person with whom 
the slandered is accused be different (ns if a 
man were to accuse Zeyd of whoredom first 
w it h one woman and afterwards with another), 
in this case there is no coalescence of punish¬ 
ment, but for each slander a separate puiiisli- 
ment must be inflicted; for aceorefing to 
Shafei, in the punishinent for slander, the 
right of the individual is predominant. 


CJlAPTlHi VI. 

OF rAZEER on CHASTISEMENT.* 

Definition of the ^e?-nft.“TAZEE.U, in its 
primitive sense, means prohibition, and also 
instruction; in law it signifies an infliction 
undetermined in its degree by the laav, on 
account of the right either of Gop, or of the 
individual; and the occasion of it is any 
offence for which Hidd (or stated punish¬ 
ment) has not been appointed ; whether that 
offence consist in word or deed. 

Chastisement is ordained ht/ the law -— 
Chastisement is ordained by the law, the 
institution of it being established on the 
authority of the Koran, where God enjoins 
men to chastise their wives, for the purpose 
of correction and amendment; and the same 
also occurs in the traditions. It is moreover 
recorded that the prophet chastised a per¬ 
son who had called another perjured; and 
all the companions agree concerning this. 
Ileason. and analogy moreover both evince 
that chastisement ought to be inflicted for 
acts of an offensive nature,+ in such a manner 
that men may not bepome habituated to tho 
commission of such acts; for_ if they were, 
they might by degrees be led into the perpe - 
tration of others more atrocious. It is also 
written in tho I'atayee Timoor-Tashee of 
Imam Sirukhsb, that fn Tazeer, or chastise¬ 
ment, nothing is fixed or determined, but 
that the degree of it is left to the discretion 
of the Kazee, because the design of it is 
correction, and the dispositions of men with 
respect to it are different, some being sufii- 


* It is difficult to separate the ideas of 
chastisement and punishment. — The law, 
however, considers them as being essentially 
distinct, since tho degree of Hida (or punish¬ 
ment) is specified by the la w itself, whereas, 
Tazeer (which for distinction’s sake we 
render chastisement) is committed to tho 
discretion of the magistrate, and for this 
reason It is elsewhere rendered discretionary 
correction. 

t Meaning petty offences. 




ciently correoted by reprimands, whil^ 
others, more obstinate, require confinement, 
and even blows. 

And is of four ordersy or deffrees.—I-N th& 
Tatavee Shafee it is said that there n.re four 
orders or degrees of chastisement First, 
the chastisement proper to tho most noble of 
the noble (or^ in other words, princes, and 
men of learning), which consists merely in 
admonition, as if the ICazee were to say to 
one of them, I understand that you tare 
done thus, or thus,*’ so as to make him 
ashamed Secondli, the chastisement pro¬ 
per to the noble (namely, commanders of 
armies, and chiefs of districts), which may 
be performed in tw’o ways, either by admoni¬ 
tion (as above), or by Jirr, that is by drug¬ 
ging the offender to the door and exposing 
him to scorn;—TillRDxr, the chastisement 
proper to the middle order (consisting of 
merchants and shopkeepers), which may be 
perlormed by Jirr (as above), and also by 
imprisonment; and Fourthly, the chastise¬ 
ment proper to the lowest order in the com¬ 
munity, which may be performed by Jirr, or 
by imprisonment, and also by blows. 

Chastisemeni may ha mfiieted by the im¬ 
position of a fine.^Ai: is recorded from A boo 
I oosaf that tJie snltan may inflict chastise¬ 
ment by moans of property,—that is, by tho 
exaction of a small sum in tho manner of a 
fine, proportioned to the oflenoe ; but thi,s 
doctrine is rejected by many of the learned, 

Chastisement may be infiicted by any 
—Imam-Ttmoor-Tasiiee says that 
ohastisement, where it is incurred purely as 
the right of God,* may be inflicted by any 
person whatever ; for Adoo Jafir Hindooanee, 
being asked whether a man, finding another 
in the act of adultery with his wife, might 
slay him, replied, ‘^If the husband know 
that expostulation and beating will be suffi¬ 
cient to deter the adulterer from a future 
repetition of his offence, he must not slay 
liim; but if he see reason to suppose that 
nothing but death will prevent a repetition 
of the offence, in such case it is allowed to 
tho husband to slay that man: and if the 
woman were consenting to his act, it is 
allowed to her husband to slay her also;**— 
from which it appears that any man is em¬ 
powered to chastise another by blows, even 
though there be no magistrate'present. He 
has demonstrated this fully in the Moon- 
taffee; and the reason of it is that the 
tihastisement in question is of the class of 
the removal of evil with the hand, and the 
prophet has authorized every person to re- 
mwe evil with the hand, as he has said, 

Whosoever among ye see the evil, let him 
remedy it with his own hands; but if he be 
unable so to do, let him forbid it with his 
tongue'* —(to the end of the speech).— 
Chastisement, therefore, is evidently oon- 


That IS, where it is incurred by an 
offence committed merely against the law, 
and not affecting an individual. 












PUNISHMKNTS. 


S'^y'to siaoe authoi'ity to in- 

fatter doee not appertain to any but 
ft■ magistrate or a judge.—This species of 
chastisement is also contrary to the chastise¬ 
ment which is incurred on, account of the 
right of the individual (such as in cases of 
slander, and so forth), since^ that depends 
upon the complaint of the^ injured pai*ty, 
whence no xierson can inflict it but the magis¬ 
trate, even under a private arbitration, where 
the plaintiif and defendant may have referred 
the decision of the matter to any third per- 
son. , . - I 

It tstohe inflicted toller ever, it %s authorized, 
—Chastisement, in any instance in which it 
is authori'/ed by the law, is to be mtiioted 
where the Imam sees it advisable, 

Chastiseme7}t is doe for slandering^ a slave 
or mi infldel.--\r& a person accuse of whore¬ 
dom a mode or female slave, an Am-Walid, 
of an infidel, he is to be chastised, because 
this accusation is an offensive accusation, and 
punishment for slander is not incurred by it, 
as the condition, naniely, Ihsan (or marriage 
in the sense which induces punishment mr 
slaiideT), is not attached to the 
chastisetnent therefore is to be inilioted. And 
in the same manner, if any person accuse a 
Mussulman of any other thing than whore¬ 
dom (that is, abuse him, by calling him a 
reprobate, or a villain, or an iimcleJ, or a 
thief), chastisement is incurred, because he 
injures a IVJussulman, and defames him ; and 
punishment [llidd^ cannot he considered as 
due from analogy, since analogy has no con¬ 
cern with the necessity of punishment ^ chas¬ 
tisement therefore is to be inflicted. Where 
the aggrieved party is a slave, or so forth, 
the chastisement ■ must bo innicted to the 
extremity of it; but in the case of abuse oi a 
Mussulman, the-measure of the chastisement 
is left to the discretion of the magistrate, bo 
it more or less ; and whatever he sees proper 
let him inflict. ^ , 

It is not incurred ly calhng a M.iif''sulman 
an ass^ or a hoQ, —Te a person abuse alVlussul- 
man, by calling him an ass, or a hpg, in this 
caso chastisement is not incurred, because 
these expressions are in no respect defa¬ 
matory of the person towards whom they are 
usccU It being evident that he is neither an 
ass nor a hog. Some allege that, in our 
times, chastisement is inflicted, since, in the 
modern acceptation, calling a man an ass or 
a hog is held to be abuse. Others again 
allege that it is esteemed such only where 
the person towards whoin such expressions 
are used happens to he of dignified rank (such 
as a prince, or a man of letters), in which 
oase chastisement must be inflicted upon the 
abuser, as by so speaking he exposes that 
person of rank to contempt; but if he be only 
a common person, chastisement is not in¬ 
curred : and our author remarks that this is 
the most approved doctrine. , . . 

The deqree of it is from three shnpes to 
fMrty-nine.—TnB greatest mimher of stripes, 
in cliastisement, is thivty-nino; and the 
smallest number is three. This is according 


says that the greatest number of str^sp 
cliastisement, is seventy-five. Ihe restric¬ 
tion to tliirty-five stripes is founded on a 
saying of the prophet, “ Ihe man who shall 
inflict scourging to tho amount of ruNisTi- 
MENT, in a ease where pirNisnMENT is not 
established, shall bo accounted an augra- 
vator'* (meaning, a wanton aggravator o.t 
punishment), from which saying it is to be 
inferred that the infliction of a number of 
stripes, in chastigemont, to the some amount 
as in pimishmeiitj is unlawful; and this being 
admitted, Haneefa and Mohammed, in order 
to determine the utmost extent of chastise¬ 
ment, consider what is the smallest punish¬ 
ment: and this is punishment for slander 
with respect to a slave, which is forty stripes; 
they therefore deduct therefrom one stripe, 
and. establish thirty-nine as the greatess 
number to be inflicted in chastisement. A boo 
Yoosaf, on the other hand, has regard to tho 
smallest punishment with respect to freemen 
(as freedom is tho original state of man), 
which is eighty stripes; he therefore deducts 
five, and establishes seventy-five as the 
gi'oatest number to be inflicted in chastise¬ 
ment as aforesaid, because the same, is re¬ 
corded of Alee, whose example A boo Y oosaf 
follows in this instance, it is in one place 
recorded ol A boo Yoosaf that he deducted 
only one stripo, and declared the utmost 
number of stripes, in chastisement, to be 
sSuventy-nine. Such, also, is the. opiuion oi 
Ziffcr ; and this is agreeable to analogy. * —* 
Mohammed, in hi a book, t has determined 
the smallest number of stripes in chastise¬ 
ment to three, because in fewer there is no 
chastisement. Onr modern doctors assort 
that the smallest degree of chastisement must 
be left to the Judgment of the Imam, or 
Kazee, who is to inflict whatever he may 
deem sufficient for chastisement, which is 
didbrent with respect to dilferent men. It is 
recorded of Ahoo Yoosaf that he has alleged 
that tho deg 3 ‘ee thereof is in proportion to 
the degree of the offence; and it is also re¬ 
corded from him that the chastisement for 
petty offences should be inflicted to a degree 
approaching to tho punishment allotted for 
otfenees of a similar nature; thus the chas¬ 
tisement for libidinoufl acte (such as kissing 
and touching), is to be inflicted to a degree 
approaching to piuiishment for whoredom; 
and the chastisement for abusive language, 
to a degree approaching to punishment for 
slander. 

Imprisonment may be added to scotmfing ,— 
If the Kazeo deem it fib, in chastisement, 
to unite imprisonment with scourging, it is 
lawful for him to do both, since imprison¬ 
ment is of itself capable of constituting chas- 


* Because, in all other eases the deduction 
of one from the whole number is sufficient to 
reduce the thing from a higher to a lower 
class. 

t Meaning the Mabsoot, 
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^ __ ad has been so employed, for the 

imprisoned a peivson by way 
of chastising him. But as^ imprisonment is 
thus capable of constituting chavstisement, 
in offences where chastisement is incurred by 
their being ostabllsiied, imprisonment is not 
lawful before the offence be proved, merely 
upon susnioioTi, since imprisonment is in 
itself a cnastisement; contrary to offences 
which induce punishment, for there the ac¬ 
cused may be lawfully imprisoned upon sus¬ 
picion, as chastisement is short of punishment 
(whence the suiliciencyof imprisoument alone 
in chastisement); and such being the case, it 
‘ is lawful to unite imprisonment with blows. 

The blows or stripes maybe inflicted from 
the most lenient to the severest degree. — The 
severest blows or stripes may be used in chas¬ 
tisement, because, as regard is had to lenity 
with respect to tlie number of the stripes, 
lenity is not to be regarded with respect to 
the nature of them, for otherwise the design 
would be defeated ; and lie nee ^ lenity is not 
shown, in chastisement, by inflicting the 
blows or stripes upon different parts or mem¬ 
bers of the body. And next to ehaslisement, 
the severest blows or stripes are to be in- 
ilictcMl in punisliment for wiiopdom, UvS that 
is instituted by the word of Goo in the 
Koran, Whoredom, moreover, is a deadly 
sill, insomuch that lapidation for it has been 
ordained by the paw. And next to punish¬ 
ment for whoredom, the severest blows or 
stripes are to be indicted in piiuishment for 
wine-drinking, as the occasion of punishment 
is there fully certified : and next to punish¬ 
ment for wine-drinking, the severity of the 
blows or stripes is to be attended to in punish¬ 
ment for slander, because there is a doubt iu 
respect to the occasion of the punishment 
(namely, the accusation), as an accusation 
may be either false or true ; and also, because 
severity is here observed, in disqualitylng the 
slanderer from appearing as an evidence: 
wherefore severity is not also to be observed 
in the nature of the blows or stripes. 

If a ))crson die in eonsegue>%ce of ehasUse- 
ment there is no fine. — Ie tho magistrate 
inflict either punishment or chastisement 
upon a person, and the sufferer should die iu 
consequence of such punishment or chastise¬ 
ment, his blood IS Hiddir; that is to say, 
nothing whatever is due upon it ; hecausf> 
the magistrate is authorized therein, and 
what he does is done by decree o£ the law ; 
and an act Avhich is decreed is not restricted 
to the condition of safety. This is analogous 
to a ease of phlebotomy; tliat is to say, if 
any person desire to be lot blood, and should 
die, the operator is in no respect responsible 
for his death ; and so hero also. It is con¬ 
trary, however, to the case of a husband 
inflicting chastisement upon his wife; for 
his act is restricted to safety, as it is only 
allowed to a husband to chastise his wife; 
and an act which is only allowed is restricted 
to the condition of safety, like walking upon 
the highway. Shafei maintains that, in this 
case, trie fine of blood is due from the public 
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treasury; because, although where chastlsi^-/- 
ment or punishment prove destructive, it is 
Ivattl Kliota, or liomicido by misadventure 
(as the intention is not the destruction, but 
the amendment of the sufferer), yet a fine is 
duo from tho public treasury, since tho advau- 
tags of the act of the ma gistrate extends to 
the public at large, wherefore the atonement 
is due from their property, namely, from the 
public treasury. Our doctors, on the other 
hand, say that whenever the magistrate 
inflicts a right of Gron upon any porson, by 
the decree of Oon, and that person dies, it is 
the same as if he had died by the visitation 
of God, without any visible cause ; where¬ 
fore there is no responsibility for it. 


BOOK Vili. 

OF SAKAKA, OR LARGINY. 

Chap. [. “--IntrodiiotoTy. 

Chap. 11.—Of Thefts which occasion 
Amputation, aiul of Thefts which 
do not occa.sion it. 

Chap. III.--Of Hirz, or Custody, and of 
taking away property thence. 

Chap. TV.—Of the Manner of cutting off 
the limb of a Tliief, and of tlie 
Execution thereof. 

Chap. V. -Of the Acts of a Thief with 
respect to Property stolen. 

Chap. V I. - -Of Katta-al-Tareok, or High - 
way liobbery^ 

CIlAPTEIl I. 

Definition of Saraka .— Sakaka literally 
means the secretly taking away of another's 
property. In the language of the law it 
signitioa tlie taking away the property of 
another in a secret manner, at a time when 
such property is in custody,—that is, when 
tho efieots aro in supposed security from the 
hands of other people; and Avhere tho value 
is not less than ten dirms, and the effects 
taken the undoubted property of some other 
than of him who takes them. 

[Thi* Mnihjert m m kiroeny is hum * 

dealt 'with under the Penal Code.'] 


BOOK IK. 

AL SEIIR, OR THE INSTITUTES. 

Definitum of Seijir ^—is the plural 
of Beerit, which, in its prnuitiye sense, sig¬ 
nifies regulation, in matters spiritual and 
temporal.—Beyir, iu the language of the 
LAW, more especially applies to the institutes 
of th<'. propliot in bis wars. 

Chap. I.—I u troductory. 
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11.—Of the manner of waging: 
war. 

Chap. IIL—Of making peace, and con¬ 
cerning the persons to whom it is 
lawful to grant protection. 

Chap. IV.—Of Plunder, and the division 
thereof. 

Chap. V.—Of the Conquests of Infidels. 

Chap. VI.“Of the Laws concerning 
Moostamins. 

Chap. VII.—Of Tithe and Tribute. 

Chap. VIII.—Of lizyat, or Capitation 
Tax. 

Chap. IX.—Of the Laws concerning 
Apostates. 

Chap. X.—Of the Laws concerning 
Rebels. 

[Tlih subject is omitted, m it is inappUoahle 
to India A 


BOOK X, 

OF THE LAWS EEBPECTING- EAKEETS, OB 
FonNUT.T is: as. 

Definition of IjAkeet, in its pri¬ 

mitive sense, signifies an^ thing lifted from 
the ground:—^the term is chiefly used to 
denote an infant abandoned by some person 
in the highwayin the language of the xaw 
it signifies a child abandoned by those to 
whom it properly belongs, from a fear of 
poverty, or in order to avoid detection, in 
whoredom.—'I'he child is termed Lakoet, for 
this reason, that it is eventually lifted from 
the ground, wher^efore this term is figura¬ 
tively applied, even to the property which, 
may happen to be found upon it. The person 
who takes up the foundling is termed the 
Mooltakit, or taker-up. 

The taking up of a foundling is laudable, 
and (ih some cases) iV/cwm&enif.*—T he taking 
up of a foundling is laudable and generous, 
as it may tend to preserve his life. This is 
where the finder sees no immediate reason to 
suppose that if the child be not taken up it 
may perishbut where he secs reason to ap¬ 
prehend that it may otherwise perish, the 
taking of it up is incumbent. 

A fnmdling A fottnutjjto is free; 

because freedom is a quality originally inhe¬ 
rent in MAlf; and the Mussulman territory, 
in which the infant is found, is a territory of 
freemen, whence it is also free: moreover, 
freemen, in a Mussulman territory, abound 
more than slaves, whence the foundling is 
free, as tlie smaller number is a dependant 
of the greater. 

And is maintained by the State. —The 
maintenance of a foundling is to bo defrayed 
from the public treasury; because it is so 
recorded from Omar; and also, because, 
where the foundling dies without heirs, Lis 
estate goes to the public treasury; and as 
that is the property of the Mussulman com¬ 
munity, luH maintenance must be furnished 


from this property, since as the adv 
results to the comniunity, the loss^ also falls 
upon the community -.—wlience it is that the 
Deyit, or fine of blood, is due from the public 
treasury, where a foundling commits man¬ 
slaughter. 

A fovndling owes mthmg to his MooUakit 
for subsistence unless he furnish it by order of 
the magistrate.- Mooltakifc is not to ex- 
a(it any return from the foundling on aecount 
of his inaintenancG, since in maintaining him 
he acts gratnitouftly, as he lias no authority 
over him :— he therefore cannot exact any re; 
turn from the foundling,—e.xcopt where he 
has furnished hi m maintenance by order of th^ 
magistrate, in which case this maintenance 
is a debt upon the foundling, because, the 
magistrate’s authority being absolute, lie is 
empowered to exact the return from the 
foundling. 

Ac person can take a foundling from his 
MooUakit lut by t'irtue claim of parent’- 
age.—\Y any person take up a foundling, no 
other person is at liberty to take the found¬ 
ling from him, because the riglit of charge of 
the foundling is established in him, as he 
first laid hands upon it.—If, however, any 
person claiin the foundling, saying, “This is 
my child," the claimant’s declaration is cre¬ 
dited on a principle of benevolence. This is 
where the Mooltakit does not advance any 
claim of parentage : but if the Mooltakit also 
make a claim, saying, “ This is my child/’ 
he has the.preference, because both parties 
arc upon an equal footing with respect to 
their claim; but one of them, namely, the 
Mooltakit, is in immediate possession, and is 
therefore preferred to the other. ^ Analogy 
would require that the declaration of the 
claimant be not credited, because in conse¬ 
quence of it the right of the Mooltakit is 
destroyed : but the reason for a more favour¬ 
able construction of the law in this particular 
is that the claim of the plaintiff is a declara¬ 
tion upon a point which is advantageous to 
the infant, as he thereby obtains the honour 
of an avowed parentage, and the disgrace of 
a want of parentage is by the claim removed 
from him, Some have asserted that the de¬ 
claration in question is valid only with 
respect to the cstahlishmcnl of parentage, 
but not with respect to the deatrnotion of 
the Moojtakit’s right of possession ; and 
some, again, say that upon the^ parentage 
being established, the Mooltakit’s right of 
possessiem is destroyed, because one conse¬ 
quence of an ostablishment of parentage is 
that the fath»?r has a preference, in the charge 
of his child, over all others. 

A Mooitiikit's claim of pnretitage unth 
respect to hifi foundling is admitted, — If a 
Mooltakit declare his foundling to be his 
own child, after having already declared it 
to be a foundling, some say that hia declara¬ 
tion is valid, both from analogy, and also on 
a principle of beuevolonoe, because his claim 
respects a thing already in his hands, and is 
uiieontroverted,--nor is any other pers 9 n ‘8 
right thereby destroyed. The better opinion, 
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'^jWT-rc'r^ that Ms claim is valid only on 
Nt^sprif^^e of benevolence, and not from 
because the Mooltakit contradicts 
lumselh as ho at first declared the child to be 
a foundiing, and afterwards avers it to be 
his own cbild; —and the reason for a more 
favourable construction is that the contra¬ 
diction respects a thing of a concealed nature, 
since it is possible that this child may have 
been horn ol‘ hi a wife, without Ms knowledge, 
and that he afterwards comes to a knowledge 
of the circiimstance. 

Case of a dam of pare^ifage made ly tioo 
persons. -If two persona advance a claim, 
together, each asserting “the foundling in 
the ha,ndB of such a person is my child/' and 
one of them point out a particular mark upon 
the foundling’s body, and not the other, the 
foundling is adjudged to him, because ap¬ 
parent circumstances hear testimony in his 
favour, as the niaik corresponds with his de¬ 
claration. .But if neither of them point onfc 
any particular murk, the foundling is ad¬ 
judged to both of them, hecatiso they are 
both upon a footing with_ respect to the 
ground of their claim. If one of them, 
however, lay his claim first [that isj before 
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that in tliis case regard is had to the Me _ 
takit;—that is, if a Mussulman have taken 
up the foundling, it is a MusBiilman, and if a 
Zimraee have taken it up it is a Zimraee— 
{and the same is mentioned by Ibu Siraaia 
from Moh.arrnned) : and the reason is this, 
that possession is more powerful than place; 
bc^cause, if parents were brought as captives, 
witli their infant child from a foreign country 
into the Muvssulman te,mtory, the itifant is 
an infidel in conformity with the state of the 
I parents, from which it is evident that posses- 
'sionismorc powerful than place.^ In other 
copies of the hook of claims it is said that, out 
of tenderness to the child, regard must be 
invariably had to Islamin other words, if 
the cliiid’ bo found in a place belonging to 
Zimmees, and be there taken up by a Mussul¬ 
man, it is a Mussultnan; and if it bo taken 
up by a Ziinmee in a M.ussulmnii place, it is 
in this case also a Mussulman. 

A foundlimj cannot be claimed as a sJane. 
—If any person lay claim to a foundling, 
being hia slave, his claim is not admitted, 
because as it is apparent that the foundling 
is free, it cannot he suii^posed a slave unless 
the cluimanfc produce evidence to prove that 


the other], the foundling is adjudged to him j it belongs to him as such. 


because his right is established at a time 
when no person controverted it \—except 
where the other brings evidence, us evidence 
is more poweilul than a simjile claim. 

. 1 foundling discoi'ered hy a '/Ammee m a 
Mussuhmn territory is a Mussulman. I f a 
foundling be taken iip in a Mussulman city 
or village, nnd a Zirumee claim it as liis 
child, the parentage is established in the 
Zimmee, but tlie child is a Mussulman. This 
proceeds upon a favourable construction; 
becauso the claim of the Zimniee involves 
two points, I. a declaration of parentage, 
which is advantageous to the child,—11. a 
destruction of the Jslamism established from 
the circumstance of the child being found in 
a Mussulman territory, which is injurious to 
the child; and hi.s claim is admitted so far as 
it is advantageous to the child, but not so far 
as to be injurious to him. 

And if in a Zimmee territory, he is a 
Zimmee. —If, hoivever, the child be found 


A slave s claim, of parentage tvith respect 
to a foundling vs admitted; hut the foundlmg 
Obskrve, also, that if a slave wt^re 
to claim a foimdling, saying, “ this is my 
child,*’ the parentage is established in him, 
because this is advantageous: the foundling, 
however, is free, because the child of a man 
who is a slave is tree when born of a free 
woman, and_ it is a slave when horn of a 
woman who is a slave ; oonoerning tho child 
j being a slaye^ therefore, there is a doubt; 
and hence its freedom, which is shown by 
apparent eircumstances, caunot be destroyed 
because of the doubt. A freeman, in elairu¬ 
ing a foundling, has preference to a slave, 
and a Mussulman has preference to a 
Zimmee, because the claim of a freeman or 
of a Mussulman is most advantageous to the 
infant. 

The ‘property discovered upon a foundling 
is liis ; and may he applied to his use ^tpon 
the authority of the Kazec.-^lv there be any 


I. city or village of the Zimmees, or in a ' property upon a foundling (such as bracelets, 

^ ^ ^ -il- I.-i n U’l.tc* . ac^ unciTt Vn/olnnocc! 


church or synagogue, it is a Zimmee, This 
last opinion is universal (that is to say, is 


and so_ forth), such property belongs to the 
foundling, because apparent circumstances 


unanimously admitted) where the fonndJ.iug i argue this: and in the same maimer, and 
is taken up, in those places, by a Zimmeo i for the same reason, if there be any property 
but if a foundling be taken up in any of' fastened on the animal upon which a Ibund- 
those places by a Mussulman, or if a Zivrimee ! ling is^ exposed, such pinperty also belongs 
take xip a foundling in any Mussulman place, ■ to the foimd ling. The Mooltakit, morcovei', 
there is a diflbronce of opinion ; for it is said I must expend this property in supplying the 
in the Mabsoot, treating of foundlings, that wants of his fouud.ling, upon an order from 
in this case the piaoc is regarded, and not I the Kazoe, becauso no person is known as 
the Mooltakit or taker-np of the foundling ; proprietor of it, and the Kazee has authority 
that is, if it he found in a Mussulman to expend property of this .nature upon such 


place, the foundling is a Mussulman, and if 
not, it ia a Zimmee, whether it be taken up 
by a M usaulman or an infidel; and the reason 
is this, that tho fauudling has been first dis¬ 
covered in that place. In some oo])ies of the 
hook of claims from tho Mabsoot it is said 


un object. Some say tliat the Mooltakit is 
at liberty to expend the property*in siipply- 
ing the wants of his foundling, without any 
orcier from the ,Kazee, because it appears 
that the property in question belongs to the 
foundling; and a Mooltakit is authorized to 
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^^P0!?ijde su'bsistence for hia fonnclling^ and 
V $rurchase such in’ticlos as are requisite 
utid necessary for Mm, such as Tictuals and 
clothing. . . . ... 

A M.ooltoliit cannot contract his foundling 
in niarnagt. — I t is not .awful Mr a MoijI laKii 
to contract his found ling i n marriage, because 
he has no authority for so doing, since the 
reason for such authority (namely, relation-1 
ship, proprietorshii), or sovereignty), do not | 
exist in him. , . ^ • I 

JYor perform any acts in respect to nis 
property (-without authority). — In the same | 
manner, it is not lawtul Mr a Mooltakit to 
perform any acts respecting the property ot ' 
nis foundling, analogous to the restriction * 
upon a mother ;* "that is, a mother has a' 
right to the charge of her infant child, but 
yet is not at liberty to perform any acts, 
respecting his property; and a MooltaKic 
stands in the same xiredicainent. Ine j 
principle upon which this proceeds is that 
authority to act with respect to the property , 
of an infant is established with a view to 
the increase of that property; and this is 
assured only by two cironmstances, perfect 
discretion, and complete aficotion: now in ! 
each of the persons in question, only one of 
these qualities exists; fora mother, although | 
she entertain a complete affection for her ! 
child, is deficient in point of discretion; 
and a Mooltakit, although he bo possessed 
of perfect discretion, is deficient in aflection. | 
Jtut he may take possession of gifts.—V t is 
lawful for a Mooltakit to take possession of 
any thing presented to his foundling as a ^ 
gift, because this is of singular advantage i 
to the foundling: and for this reason it is i 
that an infant is at liberty to take possession j 
of a gift, where he has attained discretion; i 
and in the same manner the mother of an | 
infant, or her executor, are at liberty to 
take possession of any gift presented to the 

infant. . . , ^ 

And send him to schoot.- -A Mooltaiut is 
at liberty to send his foundling to school foi 
the purpose of education, because tins comes 
under the head of tuition and instruction, 
and attention to his welt are. ^ ^ 

lie cannot let him out to n/ne.--Kmooh‘ 
TAKiT is at liberty to hire out liis Mundiiiig. 
Our author remarks that tins is recorded by 
Kadooree m his compendium. In the 
Baghcer it is said that it is not lawful for a 
Mooltakit to hire out hia foundling : and 
this is approved. Tho ground upon which 
the report oi ICadooree proceeds is that 
letting out to hire is one mode of instruction, 
'file reason for the opposite doctrine, as stated 
in the Jama Saghcer, is that a Mooltakit is 
not at liberty to turn the iaoulties ot his 
foundling to his own advantage; he is there¬ 
fore in the same situation as an uncle : con¬ 
trary to the ease of a mother, since she is at 
liberty to tuni tiic faculties of her child to 
iier own advantage, as shall be hereafter 
deinoustrated in treating of Abominations. 


BOOK XI. 



OF I.OOKTAS, OR TROVES. 

Dejinition of Lookta. —Lookta signifies 
property which u person finds lying upon the 
ground, and takes away for the purpose of 
preserving it, in the manner of a trust. It 
is proper to observe that the terms Lakeet 
and Lookta have an ailinity with respect to 
their sense, the difierence between them 
being merely this, that Lakeet is used with 
regard to the human species, and Lookta 
with regard to any thing else. 

A trove property is as a trust in the hands 
of the finder, —A Lookta, or Trove property, 
is considered as a trust in the hands of tho 
Mooltakit or finder, where he has called per¬ 
sons to witness that “ he takes such property 
in order to preserve it, and that he will 
restore it to_ the proprietor,"—because this 
mode of taking it is authorized by the law, 
and is even the most eligible conduct,* ac¬ 
cording to many of our doctors. This is 
where there is no apprehension of the pro¬ 
perty being damaged or destroyed : L—but 
where that is to be apprehended, the taking 
of it up is incumbent, according to what the 
learned in the law have remarked upon this 
point. 

Who is not res^wnHihle for any damage it 
may sustam in his hands. such being 
the case, the property is not a subject of 
responsibility: that is, indemnification for 
the trove property is not incumbent upon the 
finder, where it happens to perish in his 
hands : and in the same manner, tho finder 
is not responsible in a case where himself 
and the proprietor both agree that ho iiad 
taken the yiroiierty avowedly “for the 
owner; ” because their agreement in this 
point is a proof with respect to both; and 
hence the declaration of the proprietor that 
“ he [the finder J had taken them from the 
owner," amounts to tho same as if the finder 
w'cro to produce evidence that he had taken 
them for the owner. 

Unless he avow that lie took the property 
with a vieto to convert it to his own use. — li’, 
however, the finder declare, “ I took them 
for myself," responsibility is incumbent upon 
bini according to all autborities, because he 
liere appeap to have taken the property of 
another without that other’s Consent, and 
without the permission of the law. 

The finder is responsible for the trove^ if 
he haw not witnesses to testify that he took 
it for the oumev.^h? the finder should not 
have called any x>f^rson to witness, at tho 
time of his taking the property, that “ he 
took it for the owner," and ho and the owner 
I afterwards differ upon this point, the finder 

' • I hat is to say, the taking up of tho 

, property is permitted by the and is 

even more eligible than suffering it to re- 
j main where it is found. 

I t Meaning— “in case of its not being 
, taken up." 




TIiOVES. 



I took ifc for the owner,"—and the 
NSfer^c^enying* this,~-iiulenmificatioii is due, 
according to Hanee fa and Mohammed. A boo 
Yoosaf says that indemnification is not dne, 
and that the finder's declaration is to be 
credited, as appearances testily in his behalf, 
because it is probable that his intention wa,s 
virtnoua, ancl not criminal. ^ The argument 
of Haneefa and Mohammed is that the tinder 
has already acknowledged the fact which oc¬ 
casions responsibility (namely, his taking the 
property of another), and afterwards pleads 
a circumstance inconsequence of which he is 
discharged from responsibility, hy declaring 
that he had taken^ the property for the 
owner; but as this is a doubtful plea, he is 
not discharged from responsibility : and with 
respect to what is urged hy Aboo Yoosaf, 
that “appearances testify in the finder's 
behalf," they reply that in the same manner 
as appearances argue that the finder took 
the property for the owner, so do they like¬ 
wise argue that he has taken them for him¬ 
self,^ as it is probable that a person who 
performs acts with respect to property does 
so for himself, and not for another; and 
hence, as appearances on both sides lead to 
opposite conclusions, they are on both sides 
dropped. 

The trove is sufficiently toitnesscd hy the 
Jinder*s notification of it to the bystanders. 

In calling people to witness it suffices that 
the finder say to the bystanders “If ye 
hear of any one seeking Jor this trove pro¬ 
perty, direct him to me;" — and this, 
whether the trove property consist of a 
single article, or of numerous articles, be¬ 
cause, as the term liookta is a generic noun, 
it ax>plies either to a single article, or to 
several different articles. 

A. trove under ten dinns must he advertised 
for some days^ and one above ten dirms^ for 
a year,~~l^ the trove property be of less 
value than ten dirms, it behoves the finder 
to advertise it for some days—(that is, for so 
long as be deems expedient),—but if it ex- . 
ceed ten diims in value, he must advertise it 
for the space of a year. The compiler of the 
Hedaya remarks that this is one opinion 
from Haneefa. Mohammed, in the Mahsoot, 
maintains that the finder should advertise it 
for the space of a year, whether the valxie be 
great or small (and such is also the opinion 
of Shafei), as the x>rophet has said “ the per¬ 
son who takes up a trove property must 
advertise it for a year,"—without making 
any distinction between a small property and 
a great property. The reason for the former 
opinion is that the fixing it at the space of a 
year occurred respecting a trove property of ' 
the value of one hundred deenars, whicla are 
equal to a thousand dirms; now ten dirms, 
or anything above that Bum, are the same as 
a thousand dirms with respect to the ampu¬ 
tation of a thief's hand, or the legalizing of 
generation,’^ whence it is enjoined to adver- 

• Ten dirms is the smallest dower admitted 
in marriage. 



tise a trovo property for a year, out cJK' 
caution ; but anything short of ten dirms 
does not resemble a thousand dirms with 
respect to any of those particulars, whence 
this jjoint is left to the discretion of the 
finder of n property of that value. Some 
allege that the approved opinion is that there 
is no particular space of time, this being left 
entirely to the discretion of the finder, who 
must advertise the trove property until he 
see reason to conclude that it will never be 
called for by the owner, and must then 
bestow it in alms. All that is here advanced 
proceeds upon a supposition that the trove 
property is of a lasting and unperishabie 
nature t but if it be of a perishable nature, 
and unfit to keep, it must be advertised until 
' it IS in danger of perishing, and must then 
! be bestowed in alms. It is proper to remark 
! that the finder must make advertisement of 
tlie trove property in the place where he 
found it, and also in other places of public 
resort, as by advertising it in such places 
it is most probable that the owner may re¬ 
cover it. 

A trove of a?i insigyiificant nature may he 
eo7iverted hy the finder to his otvn use. —Ip 
the trove property be of such a nature as that 
it is known that the owner will not cull for it 
(such as date-stones, or pomegranate skins), 
it is the same as if fclie owner liad thrown it 
away, insomuch that it is lawful to^ use it 
without advertisement: but yet it still oon- 
tiimes the property of the owner,* as transfer 
to a person unKUOwa is not valid. 

If the owner do not in due time appear, the 
finder may either bestow the property in alms, 
or keep it for the owner .— If the finder duly 
advertise the trove property, and discover 
the proprietor, it is well:—but if ho cannot 
discover him, he has two things at his option ; 

— if he choose, he may bestow it in alms, be¬ 
cause it is incumbent to restore the property 
to the owner as far as may be possible, and 
this is to be efibeted either by giving the 
actual property to the owner, where he is dis¬ 
covered, or by bestowing it in alms, so as tliat 
a return for it (namely, the merit) may reach 
the owner, as he will assent, upon hearing of 
its having been so bestowed ; or if the finder 
choose, he may contin ue to keep the property, 
in hopes of discovering the owner and restor¬ 
ing it to him. 

\vhere the trove has been bestowed in alms, 
the owner may either ratify the alms-gift.— 
If the finder of a trove property discover the 
owner, after having bestowed it in alms, the 
owner has two things at his option: if ho 
choose, he mo,y approve of and confirm the 
charity, in, which case he has the merit of it; 
because, although the finder has bestowed it 
in aims by permission of the law, yet as the 
owner has not consented to his so doing, the 
alms-gift remains suspended upon his con¬ 
sent to it: as the pauper, however, becomes 

* That is to say, although it he lawful for 
the finder to use it, yet the owner has a claim 
upon him for the value. 
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with the property in question pre- j gible to leave them, the seizing 


to his consent, it does not remain sus 
pended upon the continuance ot‘ the subject 



being abominable and concerning the se¬ 
curing oi‘ strayed horses there is the same 


(contrary^ to a case of sale by an unauthorized ! difterence of opinion. The argument of Malik 
person; in other words, if an unauthorized I and Shafei is that illegality is originally con- 


in 

person execute a sale, the ■validity of it de¬ 
pends upon the contimianoe of the subject,f 
that is, of the article sold, because the pur¬ 
chaser does not become endowed with it until 
after consent): 

Or take indeynnifieationfio^n the Jinder--- 
Or, if the owner choose, he may take an in- 
demniheation from the finder, because he has 
bestow ed a property upon the poor without 
consent of the propiietor. 

OfiJiiCTiox.—It would appear that indem- 
nifioatiou is not incumbent upon the tinder, 
ns he has bestowed the property in alms, with 
the consent of the lAW. 

ltEPLY,~His bestowing it in alms, with 
the consent of the law, does not oppose the 
obligation of responsibility, in behalf of the 
right of the owner; in the same manner as 
■where a person eats the property^ of another 
when perisldng with famine ; for in this case 
he owes indemnification, altliough he be per¬ 
mitted by the law to eat another’s property 


nected with taking the property of another, 
which, is not allowable except where there is 
apprehension of its perishing if it be not 
taken ; but where a trove property is of such 
a nature as to be capable of repelling beasts 
of prey (such as oxen, who may repel them 
with their horns, or camels and horses, who 
may repel them with their hoofs or their 
teeth) there is little apprehension of its 
perishing : it is still however to be suspected 
that it will perish, and hence it is declared 
abominable to seouro it. and most laudable to 
leave it,* The argument of our doctors is 
that the animals in question are trove pro¬ 
perty, and there is reason to apprehend their 
perishing, -Nvlience it is laudable to secure 
and advertise them, in order that the pro¬ 
perty may be preserved, in the same manner 
as the securing of strayed goats is laudable 
according to all. 

Hut he is not responsihh to the finder for 
the syLb^isienee, xinlesf^it he furnished hy order 


in such a situation; and so also in the case in | of the magistrate,— moreover, the finder 


question. 

Or from the pauper upon whom it has been 
so hestoioed, —0.ii, ^ if the owner choose, he 
may take indemnification from the pauper. 


give subsistence to troves of this description 
without authority from the niagistrate, it is 
a gratuitous act, because of bis ,not possessing 
any authority : but if he give subsistence by 


where the trove property has perished in his | order of the magistrate, it is a debt upon the 


hands,—because he has taken possession of 
the property of another person without his 
consent , * 

Or, if still existing, may claim restitution 
of if the property be remaining in 

the hands of the pauper, the owner may take 
it from him, as He thus recovers his actual 
property. 

Ojbjeciioiv. —It has been already stated 
that the pauper becomes endowed with th 
property previous to the owners consent 


owner, because the magistrate is endowed 
with authority over the property of an ab¬ 
sentee, for the purpose of enabling him to act 
with kindness T to the absentee ; and the 
giving of subsistence is a kindness on some 
occasions, as shall be demonstrated elsewhere. 

Who, if they he jit for hire, must direct 
them to be hired out for that 


purpose . —li’ 

— - -^ - the question respecting the suhaisteuee of the 

pauper becomes endowed with the troves be brought before the magistrate, he 
nrevioua to the owner s consent j ; must inquire into the particulars; and if the 


whence it Avould appear that the owner has ■ troves he capable of hire (such as horses, 


no right to restitution. 


camels, or oxen), he must order them to be 


Eeplv. -Establishment of property does I hired out, and subsisted from their hire, he- 
not oppose a right to restitution ; in the same I cause in Ibis case the animals continue the 
manner as a donor is at liberty to resume his , property of the owner without subjecting him 
gift, although the donee have become pro- to any debt (and a similar judgment must be 


prietor upon taking possession of it. , 

Stray animals ought to be secured and taken | 


I passed with respect to fugitive's] aves) : 

Or, if unfit, to he sola, and the price re-- 


care of for the owner. —It is laudable to . tained for the owner .—if the troves be 
secure and take care of strayed cattle ; such | unfit for hire (such as goats or sheep), and it 


as oxen, goats, or camels. .Malik and iSliafei 
mam tain that v^here a person finds liitrayed 
camels or oxen in the desert,^ it is most eli- 


• " Upon the continuance of the subject.’’ 
That is, upon the continuance of the property 
in the hands of either the dono.r or the pro¬ 
prietor, 

t That is, upon the continuance of the pro¬ 
perty, which IS the subject of the sale, in the 
naiids of the owner, 

t Arab. Sihra. This is the term applied ,iu 
general to the extensive and barren deserts 
of A.rabia; it also moans any waste or unen¬ 
closed land. 


be apprehended that, if the finder were to 
subsist them, the subsistence would equal 
their value, the magistrate must direct them 
to be sold, and tlui price to be kept, in such a 
manner that the troves may be virtually pre- 


* This is strange reasoning: it may per¬ 
haps have some reference to predestination; 
2,e. as those animals seem destikted to 
perish, it is impious to attempt to prevent 
this destiny. 

+ By the term kindness is here and else¬ 
where meant a due attention to the interest 
of the party concerned. 









TROYES. 


necessary to remark tkat wliat is advan^e^ 
above, that the mag-istrate must adjudge* 
subsistence to be given, making the same 
a debt upon the owner of the anirnais,'* 
plainly implies tliat the tin dor will have no 
chum upon the owner tor such subsistence, 
upon his appearing at a time when the trove 
has not yet been sold, unless the magistrate, 
in his (leci’ee, direct that “ he shah have 
such a claim upon him ; ’** but if the magis¬ 
trate should not thus have rendered the 
subsistence a debt upon the owner, the tinder 
would have no olaini upon him for it:—this 
is approved doctrine. Some say that the 
tinder has a claim upon the owner tor the 
subsistence, where he furnishes it by order 
of the magistrate, ’whether the magistrate 
may have explicitly declared the same to he 
a debt upon the owner or not. 

'Blithe may detain the trove from the otvner 
until he be paid for the substatence; L'P(»n 
the owner appearing, the tinder is at liberty 
to detain the trovo, until he pay him for the 
subsistence; because the finder has preserved 
the trove, and kept it alive, by subsisting it. 

__ _ "the case is therefore the same as ii the o wner 

kindness in afiording them subsistence for a had obtained his right of property through 
longterm (that is, for a term beyond three ! the finder; and consequently the trove re' 


their value, because the preserva- 
4 ion %ein in substance is impracticable. 

he thinli Jit to order them a subsist^ 
enco, ivhich in in that case (h debt upon the 
owner. — i'Ei however, the magistrate deem it 
lit to give subsistence, he must adjudge sub¬ 
sistence to be given, making the same a debt 
upon the owner of the animals,—because the 
magistrate is appointed for tho purpose of 
exercising humanity and kindness; and the 
giving of subsustence is a kindness both to 
the owner and to the finder . — to the owner, 
because his property is thus preserved to him 
in substance; and to the finder, because the 
subsistence he furnishes is thus made a debt 
upon the owner. 

But suhsisience must not he ordered for 
more than a few days. — The learned in the 
law, however, have said that the magistrate 
is to issue the order for subsistence only for 
the term of two or three days, in hopes that 
the owner may appear; and that if the 
owner do not appear, he must then order the 
troves to be sold, because to afford subsistence 
to them for a oontinnance would be to eradi¬ 
cate the jiroperty, whence there would be no 

1-_"_ -1_ _ _- ^ J ^ l-vn^ Cl /ir^ r/'\T* o 


days). 

Nor unless the finder produce evidence in 
proof of the trove.—lT is observed, in the 
Mabsoot. that the production of evidence is 
requisite,—that is, the magistrate is not tO 
give an order for subsisting the animal, ex¬ 
cept where the finder produces evidence to 
prove that “ such an animal is a trove ; ” and 
this is approved, because it is possible that he 
may have obtained possession of the animal 
by usurpation, and in a case of usurpation 
the magistrate does not give an order for sub¬ 
sistence, but directs the thing usurped to be 
restored to the owner, except in a case of 
deposit, which cannot be proved without 
evidence ; the production of evidence, there¬ 
fore, is essentially requisite, in order that the 
actual state of the case may he ascertained. 
Objection. —Evidence is not admissible 


sembles an article of sale; tha t is, in the 
same manner as the seller is entitled to 
detain tho artiolo sold until the purchaser 
produce the price, so also, the tinder is 
entitled to detain the trove until the owner 
produce an equivalent for the subsistence. 
The finder, moreover, resembles a person 
who apprehends and brings back a fugitive 
slave, that is, in the same manner as that 
person is entitled to detain the slave on 
account of a recompense (since it may be 
said that he has preserved him), so also, the 
finder is at liberty to detain the trove on 
aoconnt of the subsistence to be afforded to 
it, since he has thus preserved it alive. 

Ifj howevery the trove perish in the jinder s 
possession^ after detention^ he has no claim. 
—It is to be observed that the debt for sub¬ 
sistence is not extinguished by the oircura- 


without an advorsary; and in tho case in : stance of the trove perishing in the hands 
questiontliere is no adveT*sary how, there- I of the finder, before his detention of it: but 


fore, can evidence be admitted ? 

Reply.—^'T he evidence, in the present case, 
is not required for the purpose of a judicial 
decree, so as to make the existence of an 
adversary a necessary condition. 

If the finder have no evidence., the order 
for siibsistence must he conditioned upon the 
veracity of his declaration ,— lE the finder 
sayj “ I nave no evidence of the aniinal 
being with, me as a trove/' still aa it is 
apparent that it is a trove, the magistrate 
must say, ** Subsist this animal, provided 
your declaration be true ! " and then, if the 


I it is extinguished by the trove perishing in 
' his hands after detention, because by deten¬ 
tion it is placed in the same state as a pledge, 
and as debt is extinguished by the destruc¬ 
tion of the pledge, so in the same mannei* the 
debt for subsistence is extipguished by the 
trove perishing after detention. 

Troves of unlawf ul articles are to he advert 
tised and disposed of in the same manner as 
those of laivful arfieles,—TROYi\s of lawful 
articles and of unlawful are tho same, in 
this respect, that the finder is to advertise 
them for a year. Shafei contends that an 
unlaAvful article is to he advertised until 


finder’s declaration be true, he will have a — 
claim, upon the owner for the subsistence, i tho owner appear, because tlie prophet baa 
hut not if he he an usurper. I declared “ A trove of a .forbidden thing is 

The finder has no claim upon the oioncr for not lawful to any but the .moonship ^ (that 
the subsistence, unless the magistrate ex^ is, the claimant or the o\yner) : and it thus 
pressly declare, hi his order, that the owner appearing that the txoye is unlawful to any 
is responsible for the same It is here i except the owner, it is indispensable that 
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TROVES, 


' i1m> ^nder advertise it until the owner lip-1 
peni. he restore it to hitni tor it must 
not be bestowed in alms. _ The arguments oi 
our doctors upon this point are twoiola: 
First, the prophet has said, “ Advertise the 
trove by its marks,* and then contiuue to 
advertise it tor a v^ar,^' in which po distinc¬ 
tion is made bctwcfu a lawful article and an 
niibiv^i’ul Si^coifDLT, the unlawful article 
in miftstion is a trove; and if, after the 
expiration of the term of advertisement, it 
be‘bestowed in alms, the owners right or 
property in it still continues in force and 
such being the case, the finder may bestow 
it in alms, after the expiration of the term 
aforesaid, in the same manner as any other 
troves.-With respect to the saying quoted 
bv Shafei, the explanation of it is, that a 
trove of a forbidden thing is lawful only to 
the Moonshid (that is, to the advertiBcr, or 
nerson who malces notification of it}, and 
that it is not lawful for any person to take it 
for his own use-J A trove of a forbidden 
thing is particularly adverted to m this say¬ 
ing. because such a trove must be adver¬ 
tised, although it appear to be the property 
of s*ranjip‘W t^vho are continually passiTig 
tbrouirh the country), andif it were not for 
such an injunction, people might apprehend 
thnt, as being the property of strangers who 
will probably never return to demand it, tne 
advertising is useless. 



The argument of our doctors is MillWil 
possession or seism is a right which may 
he desirable, in the same manner as actual 
property in a thing, where tore no person 
is entitled to claim the possession of it but 
through proof, that is, through evidence, 
in the same manner as no one is entitled, to 
claim the property in it hut through evi¬ 
dence ;—but yet it is lawful for the finder to 
surrender the trove to the claimant, upon his 
describing the tokens, because the prophet 
has said, “ If the owner appear, and describe 
the thing which contains the trove, and iho 
quantity of the contents, let the finder sur¬ 
render it to him ; ’’—that is, it is allowable to 
surrender it to him ; for the ordinance here 
is merely of a permissive nature, smoo it 
appears, in the Hadees Mashhoor, that the 
claimant must produce evidence,^ and the 
defendant must swear,—which evinces that 
the command contained in this saying is of a 
permissive and not of an injunctive nature, 
otherwise it would not be inoiimbent upon 
the claimant to produce evidence. 

The finder surrendering a trove upon de¬ 
scription of the tokens^ without evidence^ 
must take sccuriU/ from the claimant. - 
When the claimant describes the tokens of 
the trove, without producing evidence, and 
the finder surrenders it to him,^ it is incum¬ 
bent on the tinder to take security from him 
'out of caution ;** and oonoerning this point 


hie clamant of a trove must prove Aw I there is no difference of opinion (according 


rwht bu erMence; hnt it may he delwered to 
hrui upon his describing the tokens of it: tn 
this cascy however^ the magistrate cannot 
compel a suvrendcT .—lE a person appear, 
and lay claim to a trove, it is not to be given 
to him until he produce evidence. If, how¬ 
ever, the claimant describe the tokens of the 
trove, by mentioning the weight of the 
(for instance), or the purse in wfuem they 
are contained, and its tying, it may bo law¬ 
fully given to him; but the magistrate is 
not to use any compulsion upon this point. 
Malik and >Shafei allege that the magistrate 


may ccmpel to give up the trove ; reemn-ed 


to the Rawayet Saheeh) because here the 
finder requires the security for himself.t 
Tins is contrary to the case of security re¬ 
quired in behalf of an absentee heir — that 
is, where the Kazee distributes the eftects of 
a person deceased among aucii oi hm hens as 
are present,—in this case there is a difference 
of opinion con-corning his requiring security 
of the present heirs, in behalf of an absent 
heir, provided such should hereafter appear— 
for, according to Haneofa, security is not 
required in behalf of the absentee heir, but 
according to the two disciples security is so 


because ho merely disputes with the claimant j TU finder is not to he corapdM to frren- 

the possession of the trove, and not the right j 
of property in 


[)I XJIG l»*OVw^ ciiiu. iiwu v>Aiv? ^ • 7 £ ^ j' • J. ~r I* 

it; and such being the case, a > right of the claimant, -Ie any person claim a 


description of the tokens is made a 
dition as the parties dispute concerning the 
possession, but the production of evidence 
re not made a condition, as they do not 
dispute concerning the right of property. 

* Interallv, advertise the BAG or i>ubbe 
containing the trovo, and its tying, and then 
advertise the trove for a 

+ As ho still has a claim of restitution, 

(Seen. 210). 

t The difference here turns solely upon 
the sense in which the terra Moonshid is to 
be taken. Moonshid literally signifies a 
person who points to the place where any 
thing i3 lost-^a description which appIio.s 
eouallv to the loser or the tinder. bhaJei 
lakes it in the former sense, and ilanecia in 
the latter. 


trove, and the finder verify his claim, yet 
some say that the Kazee must not compel 
him to surrender the trove;—similar to the 
case of an agent empowered to take posses¬ 
sion of a deposit; in other words, if any per* 
son plead that “ he is an agent empowered to 
take possession of a deposit from such a 
person,’’ and the trustee verify his declara¬ 
tion, yet he is not compelled to surrender the 
deposit to the agent; and so here likewise. 
Some, on the contrary, say that compulsion 

♦ Leht another person should afterwards 
appear, and prove the trove to belong to 
him, by evidence. 

t He takes tlie security in his own behalf, 
and not in behalf of any future possible 
claimant, who, i f he should appear, hay re¬ 
course to him for restitution. 







TROYES. 


jr-ui3)e<l, because in the co,so in question, 

..is a person unknown, wkeroas, in 

of a deposit, the owner of tlio deposit 
is a person who is known, whence the pos¬ 
sessor cannot be compelled to surrender it to 
the aj?ent, lie not being the owner. 

A trore cannot ho heatoiood in alms upon a 
rich person. finder must not bestow the 

trove in alms upon a rich person, because the 
X^rophet has said, “ If no owner of a trovo 
property appear, bestow it ipt alms/* — and 
it is not lawful to bestow alms upon an 
ox>ulent person; a trove, therefore, resembles 
Zakat. 

Kor can the finder {if rich) lawfully con^ 
vert it to his own use. —Tii' the finder be in 
opulent circumstances, it is not lawful for 
him to derive any advantage from the trove. 
Shafei aiHrms that tliis is lawful, because the 
prophet said to Yewabee, who had found an 
bundred deenars, “ If the owner come, sur¬ 
render the trove to him; but if not, make 
use of it ;’^“and yet Yewubeu was in opulent 
circumstances. Moreover,^ the use of the 
trove, is allowed to the finder, where he 
happens to be in indigent ciroum stances, 
only in ordt:^r that this permission may be a 
motive to him to-take up the trove, in such a 
manner that it may be lu’eserved ; in other 
words, the finder, in hope of this advantage, 
will, take up the trove from the ground, and 
it will thus be preserved from perishing. i 
l^ow, the poor and the rich are both alike in 
this particular; and consequently, the finder 
who ■ -v.;.. 


own use by permission of the Imam; and ^ 
use o f a trove, by permission of the Imam, t 
lawful. 

The finder^ if poor, may convert the trove 
to his own use, or, if rich, titay bestow it upon 
his poor 7'eUition. —If the finder of a trove be 
poor, be need not hesitate to make use of the 
trove/ since in such a disposal of it a kind¬ 
ness is performed both to the owner and to 
the finder.t E'pon the same prinoiide, also, 
it is law^ful to bestow it upon any other poor 
person; thus if the findei* be rich, and his 
parents, children, or wives poor, lie may 
bestow the trove in alms ux)on them, for the 
reason above alleged. 



BOOK XII. 


OF IliBAK, on TilE AB8COSMNO OF SLAVES. 

[Slavery being ahoUsked, this siihject hiu 
Oien omitfkd.] 


BOOK Xlii. 

or MAFKOODS, OR MISSTNO PERSONS. 
DefinUiun of Mafkood, Mafkooi), in its 
literal sense, means lost and sought after. 
In the language of the law it signifies a 


is rich may lawfully conyert it to his ■ person who disappears, and ol whom it is not 
' ' known whether lie be living or dead, or 


own use, in the same manner as one who is 
poor. The argument of our doctors is that a \ where he resides, 
trove is the prox>erty of another, and hence it ' 


i 'iVhen a person disaj^pears, the Kazee 


is not allowable to derive an advantage from [ must appoint a trustee to mcinage hts ajfmrs. 
it without his permission, because the pas- 1 “Ip a person disappear, and it be not known 
in thn ftnered writinflTs which nrohibit 'whether he be dead or ahve, or where he 


sages in the sacred writings which prohibit 
the eniovment of another’s property are 
generally expressed.—The use, moreover, is 
permitted to the poor (contrary to what 
analogy would suggest), in consequence of 
tliG saying of the prophet already mentioned. 


and of the oxiinion of all the doctors ; an 


resides, the Kazee must appoint some porson 
to look after his property,- and to manage his 
alfairs, and maintain hisaughts ; because the 
Kazee is appointed lor the purpose of attend¬ 
ing to the interests of alt such as are unable 
to attend to their own concerns ; and as a 


therefore, any others than those remain ' missing xierson is of this descrivition (whence 
iinder the original predicament, 'which is an j he^stands in the predicament^witli^ an 
inhibition of the use.- ^ ’ 


Shafei urges (that “ the use of the trove is 
allowed to the finder where he happens-to^be , 
in indigent eircuui stances, only in order that I 


--With respect to wlifit infant or an idiot), rt is tor lus inteiest to 


appoint a person to look after his property 
and manage his ail airs. 

Who is e/npowered to tahe. possession of all 


this permission may be a motive to \i\mto aequmtiousarisinqtojm^ Jly what is above 

■ - - - .-u.. 1 of.-.+«,,•! fiinf “ person appointed by the 

ft he missing 
person sJuill take 
arising to the 

missing person from*his tenements, lands, or 
efteots, and alsooi such debts as are acknow¬ 
ledged by his debtors x—and that he ahail also 
prosecute for debts owing in consequence of 



sometimes take up a trove from the ground 
under the idea that he may himself possibly 
become a pauper witliin the term prescribed 
for advertising;, and a poor person, on the 
other hand, may sometimes neg.lect to take 
up a trove, under the idea, that he may, 
possibly, become rich within that terrn; what 
8 halbi urges,^ there foro, under this idea, is 
no ground of argument. ^ With rcsxiect to 
the instance addiUKid of Yewabee, it is to 
considered that lie converted the trove to his 


• After having duly advertised it, as before 
directed. .. . 

t J.Uicause the finder thus obtains a voiu i 
from bis wants, and the owner has the merit 
of the oluirily. 
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/ ^4 ■■ V- MISSING PERSONS. 

V entered into by himself * and which 


are disputed by tbe debtor,^ as tbe rights of 
"Contract appertaiu to him, ho being the 
contractor. 

3iit cannot prosecute for disputed dahts^ 
or deposits. —Bri’ he is not to prosecute on 
account of debts owing in consequence of any 
contract entered into by the missing person, 
and which are disx^uted hy the debtors ; nor 
cun he prosecute for the^ missing personas 
share in lands or elfects, in the hands of a 
third person, who disputes the same ; because 
he is neither the principal, nor the deputy of 
the princixjal, being no more than merely an. 
agent for seisin on the part of the Kazee, 
who is not empowered to prosecute, accord¬ 
ing to the united opinion of onr three doctors ; 
—^for their only difference of opinion is with 
respect to an agent for seisin appointed by 
the proprietor himself, in a case of debt, 
whom hlaneefa holds to be empowered to 
prosecute, whereas the two disciples deny^ 
him this power.—The reason of this is that if 
it were lawful for the Kazee’s agent for 
seisin to prosecute, and ho were to prosecute 
accordingly, and the debtor to XJroduce evi¬ 
dence proving that the missing person had 
already received the deht,_ or discharged it, 
the -Kiizee must necessarily pass a decree 
accordingly, and this would be a decree 
against an absentee, which is unlawful. 

It is not lawful for him, therefore, to prose¬ 
cute, except wliere the .Razee is of opinion 
(with the sect of Bhafei), that it is lawful to 
pass a decree against an absentee, and ho 
directs accordingly, in wbich case it is 
lawful, because a decree is of force where it 
is i)assed in any case concerning which there 
is a difference of opinion.! 

OnJKOTiOK.—The "point upon w hich the 
difference of opinion rests, on the present 
occasion, is the decree itself; and heiico the 
case requires that the validity of tho decree 
he suspended upon the warranty of another 
Kazee.f 

Heply,—T he decree itself is not what the 
difference of opinion rests upon in the 
present ifistance, but the cause of the decree, 
namely, the evidence, the point of difference 
being, merely, whether evidence, where 
there is no actual prosecutor, amounts to 



* On behalf of the JVTafkood or missing 
person. 

f That is, where the Razee may happen to 
dissent in opinion from the Haneefite doctors. 
The Arabic copy simply says “ in which case 
it is lawful, because the .Kazee is a person 
supposed to be possessed of judgment and 
learned in the What is here ad¬ 

vanced affords a Striking instance of the 
power of a Kazee, and the latitude allowed 
to him in passing his decrees. 

X Because this Kazee being himself a 
representative of the Malkood, or missing 
per.son, and consequently a party concerned 
in the decree, cannot carry it into effect, 
without such authority. 


I proof aud^ where the Kazee is of op 
that tlie evidence amounts to proofs 
directs accordingly, his decree is legal and 

I valid. 

I 2 he inissing persorCs perishable effects 
I must he sold .—It is to be observed that, if 
there be, among the effects of tho missing 
person, articles of a perishable nature (suck 
as fruit, and so forth) the Kazee must sell 
them; because, as the preserviition of them 
' both in substance and in effect is imprac¬ 
ticable, they are to be x^reserved in effect. 

But not thtse which are 'unperishahle.^^ 
But he is not to sell any articles not liable to 
ptirish, either on account of subsistence, or 
for any other purpose ; because the Kazee is 
invested with authority, with respect to an 
absentee, for the conservation of his propeiTy, 
and hence it is incumbent upon him to pre¬ 
serve it in substance where that is prac¬ 
ticable. 

Std)sistcnco must he afforded^ out of the 
effects, to the parents and children of the 
missing person ; and to all others tcho, withh¬ 
old a decree, were entitled to it during his 
presence.^ —The Kazee is to give subsistence 
to the wife and cliildren of a missing person 
: out of his property. This rule is not re- 
t stricted to his immediate children, but 
extends to oil related to him in the line of 
paternity, such as the father, the grand¬ 
father, the son^s son, and so forth ; for it is 
a rule that every person entitled to a sub¬ 
sistence from the property of the missing 
person wffilst lie w'aa present, independent 
of an order from the Kazee (such as his 
infant children, and adult daughters, or 
adult sons who are disabled) must in hia 
absence be furuished with a aubsistenco, out 
of his property, by the Kazee:—but to those 
who, whilst the missing person was present, 
had no right to subsistence independent of 
an order from the Kazee (such as brothers, 
sisters, or maternal unoies or aunts), no sub¬ 
sistence is, in his absence, to be f urnished by 
the Kazee, because these are entitled to a 
subsistence only through a decree, and a 
decree against an absentee is illegal. By 
the property of the missing person, as here 
mentioned, is meant money, because the 
right of the above persons is meat and 
clothing, and where those are not to be 
found among the missing person's effects, 
there is a necessity for the Kazee to decree 
the value; and the value consists of cash. 
Bullion (that is, uncoined gold a.nd silver) is 
in this respect subject to the same rule wdtli 
I cash, since that also admits of being given 
I as value, in tho same manner as cash. This 
I is where the Kazee has money in his hands- 
( here there are rio effects in the Kazee*s 
hands, he may furnish the subsistence from 
debts, or deposits, theptroperly of the missing 
person.—Iv, however, there be no money m 
I his hands, but there happen to be some in 
I trust, in the luinds of another person,—or a 
^bt owing from some other person, the 
I Kazee is in that case to provide the subsis¬ 
tence from such deposit or debt, where the 










xm.] 


mmXQ PERSONS. 


ifeXtlsaGSIi^e^ Of debtor acknowledges the deposit 
^ or and also the marriage or parentage, 
iliw- acknowledgment, however, is neces¬ 
sary only whore these points are not fully 



known .. __ _. „ . . 

known to him, the acknowledgment is mot 
requisite.—If, on the other hand, some of 
these i>()ints he known (such as the debt 
and the deposit), and others unknown (aiich 
as the marriage or the parentage), or vice 
versa, in this case the acknowledgment is 
remrisite with respect to that which is 
unknown; this is approved. If the trustee 
or debtor furnish tlie subsistence without an 
order from the Kazee, the trustee is respon¬ 
sible for sucli. di.sbursement, and the debtor 
ie not discharged from his debt, because in 
so doing they have not paid anything either 
to the owner or to his representative : con¬ 
trary to wher^ they furnish subsistence by 


the womans jright>-the Kazee, therei^ 
must pronounce a separation between tfe 
parties after the lapse of a certain timo, 
because of the anah^gy this case bears to 


to the Kazee; for if they be fully • that of Aila, or of impotence: — that is to 


say, in the same manner as, in a case of Aila, 
an irrevervsible divorce takes place at the end 
of four months,* on account of the husband, 
by Ailfi, obstructing his wdfe's right,- and in 
the same manner also as, in a case of impo¬ 
tence, the Kazee pronounces a separation t 
at the end of the year, on account of the 
husband thus obstructing his wife’s right,— 
so hkewis(?, in the case in question, the Kazee 
must pronounce a separation, for the same 
reason ; and the case of absence being 
equiilly analogous to a ope of Alia and 
of impotence, the length of the term is ad¬ 
justed with a regard to both, by adopting 
the number four from Aik, and the term 
order of the Kazee*", because he appeals as jyear from impotence, so as to make practice 
representative of the owner, in this particular accord in the same manner 

If the trustee or debtor deny the deposit w ith the other two. ^ The arguments of our 
or debt, together with the marriage and doctors upon this point are twofold.— First, 
parentage, ox if they deny the marriage and the pbophet once declared, with respect to 
parentage only, in this case tbe persons en- (the wife of a missing person, “She is his 
titled to subsistence cannot be admitted, as i wife until siuditinie as his deA-TZI or nivoncE 
plaintiffs, to prove and establish those points shall appear and Alee also said, with re- 
wliich the trustee or debtor denies ; because ' spect to the wife of a Mat'kood, ‘‘ She is a 
a claim is not admitted, unless it be laid 1 mourner, wherefore she must be patient, until 
against either the principal, or his represen- she he perfectly informed of his death, or of 
tative; and the principal, in the present ' his having divorced her.^"— Secondly, the 
instance, is absent; and the debtor or ‘ existence of the marriage is notorious; and 
trustee are not either actually or virtually i as the mere disappearance of the husband is 
his representatives: — they evidently are nut j not a sufficient cause of separation, and his 
actually so, because ho has not constituted | death he a matter of uncertainty, it follows 
any person his agent; nor are they virtually | thatthemarriage cannot be dissolved, because 
so, because, in the prosecution of the plain- i of the doubt, with respect to the authority 
tiff’s claim against the absentee, the speeiJi- of Omar, as cited by Malik, we reply that he 
cation of the occasion * of the claim is no afterwards adopted the opinion of Alee. — As 
good plea for the establishment of his right to what he farther iirges^ respecting tha 
(namely, subsistence from the property in analogy between the case iti question, and 


the debtor’s or trustee’s hands),—since, in 
the same manner as subsistence is duo from 
that property, it is also due from any otlier 
property belonging to the missing person:— 
the debtor or trustee are therefore not vir¬ 
tually tho missing pei’son’s representatives. 

27ie Kazee cannot effect a separutivn ho- 
iween a mkmng 'person and his The 

Kazee is not empowered to effect a separa¬ 
tion between, a missing person and his wife. 
Malik maintains that, at the expiration of 


a case of Aila, it is not admitted; because 
Aila, in limes of ignorance, was an imme¬ 
diate divorce, but the law afterwards con¬ 
stituted it a. deliberate divorce,.. and hence 
it is that Aila occasions a separation. §—In 
the same manner also, tlie analogy urged by 
him between the case in question and a ease 
of impotence is not admitted ; because where 
a husband disappears, it is ])ossihle that he 
may reappear, whereas it is not possible that 
an impohnt person should recover hisvirility, 
after his impotence has continued for above 


four years, the Kazee may pronounce a sepa¬ 
ration, after which the wife is to observe an | a year, 
edit of four months and ten days, such being | The mimng person is to he declared a 
the edit of widowhood,—and sho may thou i dt/iwci ;~'VV hen one hundred and twenty 
marry Avhoevor she pleases; because Omar years shall have elapsed, from the day of the 
thus decreed ivith respect to a person Avho missing person’s birth, he is to be declared 
disappeared from M.edira ; and also, because 
a missing z>erson, by his absence, obstructs 


* Meaning, the circumstance of “the trustee 
or debtor having property belonging to the 
missing xierson in his liands,’’ which is not 
admitted as a. plea on behalf of Ihe plaintiff’, 
since his subsistence is equally due from any 
other part of the missing person’s property. 


* See vol. T. p. 109. 
t See vol. I. p. 12G. 

t Arab. lalak Mowjil, mea^img a divorce 
Avhich is to take place within certain time. 

§Thnt is to say, it is for this reason, and 
not because of the husband obstructing liis 
wife’s right, as supposed by Malik. 











MISSING PEllSONS. 


■The compiler of Tledayii remarks |ful; and this is a siiffi nent cause of 


«umpiL«x u.i. 

Ih^t m bui* rt'latod thi* m un opinion ot 
Acoonliiijf to tho Zubir Kiwiiyot, 

this point is to be determined by the decease 




1 pease. /•„ 1 1 

And, at the end of nhieMj^ yearn u/ he do 
not appear in tlt4f ditidiy 


his equals- -that is. those svho are known to , appear to bo J‘,f 5®.^'!''^ 

resemble him in health and habits of body, .^iheie hp no nonitin 

It is recorded from AbooYoosaf that the term when ninety y*.. ih th^i to be 

is one hundred years.—Some of the learned,, which has been P whcTwore heirs to 

fi,. h at "ninety years. ro^ 

quires that the term should not be nxed at 
any imrtioular period, such as one hundred , 
vpar« or ninety years, since to hx a time womb. 

^ 1/1 fc't A - ^ J m MV ^ ca/\n tY> Q 


at I tho origbial proiiriclor at the rmriod of his 
ed 1 demise, as in the oane of emliryos in 

vpar« nr iniietv vears since to iix a rime | womb. In the same maaner, also, ii apor- 
merefy from jiJfj'mcnt or opinion is illegal: son make a 

but yet it is requisite that it bo fixed by some i the testator die, the _ ^ be- 

spooL standard such as the demise of the I place but is 


missing person\s co-evals, because, if uo 
criterion whatever were established, his 
decease could never be declared. . 

At the end of ninety years from Ins Jnrth. 
—The benevolence of the law, however, 
suggests that the term he fixed at ninetj'" 
years, as this is the shortest fixed term men¬ 
tioned, t and it is difficult to ascertain any¬ 
thing respecting tho circumstances of the 

miasing person’s co-evals or eouala. 

When his wife is to ohsorve an edit^ of 


que 7 t stands upon a similai footing with 
inheritance. . . 

Disposal of inheritance in case of a co¬ 
heir,—I'V is a rule that it there be anotnei 
heir beside the mining porsop, who iJi not 
entirely precluded by tho miKviriji perHou, 
but whose right is diminiahed by his intor- 
yention, this heir is to recei that which m 
tlie least of the two portions of inlicntanc 
and the remainder is held in suspense. It, 
on the other hand, there be another heir, who 


Wfivn his wife is to oosorve an emu o/ ■ uu lue uuuui ----- 

wi<hwki)od.-nvotf the death of the miasinR I is be mTto 

P-'ranc heinff duly declared, his wiio must I no part ot the inheritance is ^o P‘*'“ 

Lervo her^dit for four months.and ten j him but the Hn 

a_ j.' _ «iinTi nmiat he held m susoense. An example, in 


days from, tho date of the declaration, such 
being the edit of widowhood : ,. 7 - * 

And his propcTty is divided among hts^ Livma 
AeiVs.—A nd his property is to be ibvided 
among such of his heirs as are then living : 
the case, therefore, is the same as if he had 
aotuully dird upon the umtnnt wf the dMcln- 
ration, and lienee any p( rson wb!i ait'll pro* 
viouo to the declaration does not inherit ot 

bltij. ^ • z. V 

A missing person s right of inheritance 
from a relation cannot he estahUshed during 
his disappearance, —If the relation of a mis- 


must be held in suspense. An example, in 
iUustration of this case, is as toUows: --A 
person dies, leaving two dauahters, and a 
son who has disappeared; and also a son s 
son, and a son's daughter; and his estate is 
in the hands of a stranger; and the above 
hvlrx, and tho ^irwager, all agtve that tho 
son of tlu! di‘c\tti»ed ia a nil.vdng jmwm ; and 
the two daiighUTH dt uiand Ibtdr inhcTitAnoc; 
in which case they a?<'i paid thoir mou-ty out 
of the deceased's estate, as this is theii un¬ 
doubted share : but the other moiety, which 
is the portion ot the missing person, is held 


his disappearance.— vs tUe relation 01 a mia- la tuc ,V tn l h« 

sinff jyerson die during his disappearance, in. suspense, and no pait ot it 
th/missing nerson is not an heir, because 1 son s children, because they are entirely 
Ifo aT the time is estahliahed , precluded by the 

merely from circumstanoes, as havms? been Imug.arM are therefore not 


continue so long as nothing appears to the 
contrary. Now mere circumstantial evidence 
ia but weak, and therefore incapable of coa- 
stitilting proof to a claim (that.is, to the 
eatabUshmeTit of ^ a thing as yet uneatab- 


and this remaining moiety is to be taken 
out of the hands of the^ stianger, unless he 
be discovered in some dishonest praoticeSi— 
Apposite to the example of tlic missiug per¬ 
son is the case of a foetus in the womb, tor 


lished), alttiough it coastitute proof sufhoieut whom a child. 3 .>'1''^' 
for roDulsion (that is to say, to prove the aooordiag to an opmvon upon whwu aoorees 
ri.:;!. „ah„m;.v.nrn ■ ,rB nf..s.«d. If. a SO. there be another heir 


continuanoe of a thing already established). 

But his portion is htfld in suspense ,-^—VYirn 
respeottothe expression “the missing per¬ 
son is not an heir,” it means that, whatever 
may ho his portion of inheritance, ho »b>es 
not obtain a property in it, hut it is held in 
Muipciiso ; bccaiisi* his beius’ in lif^ is doubt- 


* This is the rule in the Sonna. The com¬ 
piler of the Hcdaya, however, has fixed it at 
ninety years, as appears a little below. 

■j lly any of the law doobjrn or commen¬ 
tators. 


are passed. If, also, there he another neir 
besido the feetus, who is not in any clrcim- 
stancQ precluded, nor hia iKirtion alloretl by 
the intervention of the fojfcus, hn ooiupicti* 
portion is paid to him: but if tins heir h' 
such as is entirely precluded by the inter- 
wntion of the iojlus, m-thing wlijLtoT^r in 
paid to him, Thu». If a man du), h aving a 
maternal sister and a pregnant wife, nothing 
whatever is paid to the sister, as she is 
entirely precluded from inhe.nlauoe bv the 
intervention of n child, whether inale or 
fcmal.' If, on the other hand, tlid Kmr be 
one whoH' Hhure is altered by the intei’ven- 










PARTNERSHIP. 


' IKe foetus, in this case tiie smaller 

portions is paid to him, as this 
SfflfiSkr share is his undoubted right, in the 
same mantior as in the ease of a missing* 
person, h'or instanoe, a man dies, and 
leaves a pregnant wife, and a mother who 
acknowledges the pregnancy, in which case 
the wife is paid an eighth and the mother a 
sixth; bocaiiae, if the foetus bo born alive, 
the wife would receive an eighth, and the 
mother a sixth ; bat if it be not born alive, 
the wife would receive a fourth, and the 
mother a third. A sixth and an eighth 
are therefore paid immediately, as these 
arc their portions at all events. 



partnership, therefore, it is not lawful imi 
one partner to perform any act with respect 
to the other’s share, without his permission, 
each being as a stranger with respect to the 
other s share. It is, however, lawful for 
either partner to sell liis own share to the 
other partner, in all the oases here stated:— 
and he may also sell his share to others, 
without his partner's consent, excepting 
only in cases of association or admixture of 
property, for in both these instances one 
partner cannot lawfully sell the share of the 
other to a third person without his partner’s 
permission. The distinctions upon this 
point are related, in the Kafayat-al-Moon- 
tiheo. 

Partne^rship hy contract. —SFiinxA.T Akid, 
or partnership by contract, is effected by 
proposal and consent,—that is, by one per- 
son saying to another, “ I have made you 
my partner in such a property," &o. and the 
other replying “ I consentand it is a oon- 
. , dition 01 the contract that the concern re- 

DejiniUo7i of Shirhat. —SniuxAT, in its spec Ling which it is made be of such a nature 
primitive sense, signifies the conjunction of as to admit of delegation, in order that the 


BOOK XIV. 

OF SniRKAT, OR PARTNERSHIP. 


two or more estates, in such a manner, that 
one of them is not distinguishable from the 


acquisition arising from it may be partici¬ 
pated in by both parties, and that thus the 


)ther. The term Shirlcat, however, is ex- j effect or design may bo established,—: 


tended to contracts, although there be no 
actual coTijiinctioa of estates, because a con¬ 
tract is the cause of such conjunction, Iii 
the language of tlie law it signifies the 
union of two or more persona in one con¬ 
cern . 

Partnership is lawful Partnehshtp is 
lawful, because ia the time of the prophet 
men were accustomed to liave transactions 
in partnership, and the prophet confirmed 
them therein. 

And of two himU ; hy right of property^ 
and hy contract. — ^Partnership is of two 
kinds, Shirkat Milk, or partnership by the 
right of property, and Shirkat xVkid, or part¬ 
nership by contract. 

Partnership hy right of property is either 
opiuynaf or aompalsive ; and does not admit 
of either partner acting with respect to the 
other s share. —Shirkat Mit/k applies where 
two or more persons are proprietors of one 
thing;—and it is of two different natures, 
optional and compulsive; optional, where 
two persons make a joint purchase of one 
speciiie article ; or where it is presented to 
them as a gift, and they accept of it; or 
where it is left to them, jointly, by bequest, 
and they accept of itor where they both 
obtain possussion, by conquest, of one specific 
article in an enemy's country;—or where 
they unite their respective properties in such 
u way as that one is not distinguishable 
from, the other (such as the mixture of wheat 
with wheat),—or where it may be difficult to 
distinguish them (as in a mi xture of wheat 
with barley):—and coinpulsive, where the 
properties of two persons become united 
without their act, under such circumstaneeB 
as render it dilficult or impossible to distin¬ 
guish between them; or, where two persons 
inherit one property. In * ' 


other words, that the acquisition may be¬ 
come eoually the property of both. 

Is oj four descriptions^ hy reeip'oeityj in 
traffic, in arts, and upon per'soual credit,— 
Partnership by compact is of four kinds, 
viz.: 

I,—Shirkat-Mofawizat, or partnership 
by reciprocity. 

11.—Hhirkat-Airnan, or partnership in 
traffic.* 

III. —Siiirkat-Sinnaia, or partnership in 

IV. —Shirkat-Woodjooh, or partnership 
upon personal ciedit. 

Description of partnership hy recipy'oeity. 

Shirkafc-Mofawizat, or partnership by re¬ 
ciprocity, is where two men, being the equals 
of each other, in point of property, privi¬ 
leges, and religious persuasion, enter into 
a contract of co-partneraliip; because this 
species of partnership is an universal part¬ 
nership in all transactions, where each part¬ 
ner reciprocally commits the business or the 
partnership to the other, without limitation 
or restriction; for the term Mofawizat, in its 
literal sense, means equality. 

It requires equality in point of capital ;— 
It is therefore indispensable that a perfect 
equality exist throughout, in the property, 
that is, in the partnership capital, such as 
dirra.s and deenars.—(Mo regard, however, is 
paid to an excess in anything beyond the 
partnership capital, such as goods or effeets, 
lands, or debts?) 

And of privileges In the same manner, it 


The commentators doiine it partnership 
An purchase and sale. Tlie terra does not 
this species of admit of any literal translation. 
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^ iii4w^^3isab3e that an equality exist %vith 
to privileges because, if either 
partner were endowed with, privileges not 
vested in the other, there could be no perieot 
equality. 

\Ari/.^ simihritij of reliijion and of sect —l.N 
tho same manner also, equality is indisijen- 
sable in point of religion and of sect, as shall 
be hereafter demonstrated. Partnership by 
reciprocity is lawful, upon a favourable 
construction ;—but, according to analogy, it 
is unlawful. This, also, is one opinion of 
Shafei. Malik says, “ I know not what Mo- 
fa wizat is I”—Analogy would suggest that a 
partnership of this description is unlawful,— 
because it includes a power of agency with 
respect to an unknown subject, and also an 
obligation of security with respect to a thing , 
undefined; and us each of these, individually, | 
iis illesral, it follows that, when united, they j 
are illegal a fortiori. The reason for a more 
favourable construction upon this point is 
that the x)rophet has said, “Enter into part- I 
nerahips by reciprocity, for in that there is | 
groat advantage.” In this manner, also, ' 
men bad transactions together, no person i 
forbidding them. Analogy, therefore, is 
abandoned. Ignorance, moreover, in the 
contract in question, is lawful as a depen¬ 
dant of nnother circumstance,—that is, as a 
dependant of equality ;— in the same manner 
as in a contract of Mozaribat, where the con¬ 
tract comprehends a commission of agency 
for the purchase and sale of articles uii- 
known, which commission is in itself illegal, 
but is nevertheless legal in a contract ol Mo¬ 
zaribat, as a dependant of the contract; and 
so also in the cas^e la question. 

Thif term reciproeiti/ must aUo he expressed 
in the contract—k coXTiiAOT of reciprocity 
is not complete unless reciprocity be cx- 
nressly mentioned in it, by the parties de¬ 
claring “ we are partners, in a partnership 
by reciprocity,”—because the conditions of 
it cannot othenvise be known. If, however, 
in entering into such a contract, they deedare 
all the conditions of it, pie contract is lawful, 
although the term reciprocity be not 
eularly expressed in it, becausG regard is had 
to the sense, and, not to the letter- 

It is lawful hefween free, aditlts^ whether 
MtiHSiihnans or Zimmees, —A cojiTTRACT of 
reciprocity is lawful between two adults who 
are free, whether they be both_ M.ussuliiiaiis, 
or both Zimmees, since, in either cas<', an 
equality exists between the parties. II one 
of them, also, ho a scriptui’al Zinitnee,+ and 
the other a Pagan, the contract is lawful, 
because in1i.de.lit’y is one general description 
with respect to faith, and hence equality in 
point of religion exists in this instance. 

It is not lawful between a slave andafree^ 
mcinj or an infant and an adult. A CON- 
TB.AOT of reciprocity is not lawful between a 



slave and a freeman, or between an ^ 
and an adult; because equality does' 
exist in those instances ;— us an adult free¬ 
man is competent to transact business, and 
to give bail, whereas a- slave is not corn po¬ 
tent in either of those points, but by con¬ 
sent of his master; and an infant is not at 
all competent to give bail, nor to transact 
business, but by permission of his guardian. 

Or a Mussulman and an infidel coir- 
TiiACX of reciprocity is not law'ful bctivcen a 
Mussulman and an. infidel, according to 
llaneefa and Mohammed. Aboo Aoosaf 
alleges that it is lawful, because equality 
exists between those in point of' agency and 
bail, since in the same manner as it is lawful 
for a Mussulman to be an agent or a surety, 
so is it also for an infidel: and Avith respect 
to those particular transactions which are 
lawful to one of these, and not to the other 
(such, for instance, as dealings in wine or 
pork), they aro^ not rejiurded, in the same 
manner as a similar ttiffereneo is not re¬ 
garded where a TJaneefite enters into a con¬ 
tract of reciprocity with a follow^er of Shafei, 
for here the contract is lawful, notwith¬ 
standing the different tenets of those^ sects 
respecting wilful, dealings in the offspring of 
Tasmeeas,* which are held to be lawful by 
the followers of Shafei; but which ara 
deemed illegal by the Hancefites, as being 
(according to them) forbidden. Such a con¬ 
tract, however, between a Mussulman and a 
Zimmee is nevertheless abominable (accord¬ 
ing to Aboo Yoosaf) ; us Ziinmees frequently 
enter into engagements of ^ an unlawful 
nature, in consequence of which a Mussid- 
man might fall into what is prohibited. 
The argument of llaneefa and Mohammed 
is that the two persons in. question are not 
upon an equality in point of power ^ of 
action ,— because, if a Zimmee purchase tvine 
or pork with the capital stock, the purchase 
is valid, whereas, if a Mussulman were to 
purchase these articles it is invalid : lienco 
the parties are not upon an equal footing in 
point of trans^action. 

Nor hei'ween Urn daves, fACO infants, or 
\ two Mokutibs. A rowTiiACT of reciprocity is 
not valid between two slaves, two infants, 
or two Mokatibs, because a contract^ of 
reciprocity is founded upon each party being 
surety for, the other, and the bail of such 
persons is invalid- It is to be observed, 
however, that on all occasions wherff a con¬ 
tract of reciprocity proves invalid from the 
non-existence of some of its conditions, and 
those conditions are not requisite in Ainati 
(or paitnerslup in traffic), the contract of 
reciprocity becomes a contract of partner¬ 
ship in traffic because of the existence of all 
the conditions requisite in such a contract. 

It comprehends hoth^ agency and hail.-’k 
contract of reciprocity comproiiends the 


* Arab- Tissirraf; that is, power of action, 
t A Jewish or Christian subject of the 
Mussulman government. 


• Tasmeeas are camels turned loose and 
suffered to pasture at large without a herds¬ 
man, as being dedicated to Gon. 
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. both of apeBcy and bail. It com-1 partner in reciprocity become, in behall, 

C^>nT^ond8 the property of agency, because if'a third person, surety for property 

• - -r- !• ___-rtr.f d-K/a ntptrr 1 f. 1 s nimHinfr iTnnn t.hti ntni'r 



eacS of tlio ooutracting parties were not the 
a 9 *ent of the other, the end (narael\^ a 
mutual participation of properly)) woxild be 
defeated. It also comprehends the property 
of bai], because if each party wore not 
surety for the other, the equality, in certain 
particulars essential to traffic (such as the 
demand of payment from either of them for 
purchases made by the other), could not 
exist. 

A purchase made hy either partner ispav'- 
ticipated between both ; except in articles of 
suhsisteMcc.—V^u is purchased by 
either of tw^o partners under a contract ol 
reoinrocity is participated of by both, except 
tho food and clothing purchased by the 
partner for himself and his familybecause 
a contract of reciprocity requires that both 
parties he upon a perfect equality: and as 
each is the other’a substitute in oil dealingfs, 
it follows that a purchase made by one is 
equivalent to a purch.ase by both. Tins, 
however, is exclusive ol such articles as are 
here excepted (which exception proceeds 
upon a favourahlo construction), as the 
articles in nuestiou must be excluded from 
a contract of reciprocity, necessarily, because 
there is perpetual occasion for them : for 
one partner cannot bo made answerable tor 
the other’s wants ; neither can one of them 


stranger, it is binding upon the other part¬ 
ner likewise, according to Hancefa. Ihe 
two disciples a.Il(>ge that it is not binding 
upon the other partner; because a person’s 
becoming surety for another is a gratuitous 
act* (wnence it la that the^ bail of an 
infant, a Mazoon, or MoUatib, is^ invalid,— 
and also, that if a person give bail upon bis 
deathbed it is valid with respect to a third 
of his property only);—and as becoming 
surety is a gratuitous act, it is equivalent to 
the act of granting a loan, or gmng bail for 
the personal appearance ot any one; f 
other words, if one of two partners in reci¬ 
procity were to grant a loan to a stranger 
out 01 the partnership stock, it does not 
affect the other partner, insomuch that the 
right of exacting repayment rests solely 
with the lender, as lending is a gratvdtous 
act ;'-and in the same manner, if one of tw^o 
partners in reciprocity become bail for the 
personal appearance of any one, a requiai- 
tion for the production of the person bailed 
cannot be made to tho other partner;—and 
so likewise in the case in question. The 
argument of Haneofa is that bail for pro¬ 
perty is gratuitous in its principle, but in 
its oonseqiienco induces a kind of obligation 
or contract; because, in consequence of tho 
bail, the surety is entitled to exact of the 


expend 


tiia nroperty of the other in the person bailed whatever he pays to his crodi- 


Bupply of his own wants ; yet the purchase 
o.f these articles is indispensable; and, on 
account of this indispensable necessity, the 
foo*l and other articles mentioned appertain 
solely to tho purchaser. (Analogy w^ould 
suff.^est that those articles also are partici¬ 
pated in by both partners, in conformity 
with what w-as before advanced, that a con¬ 
tract of reciprocity requires that both 
ties be upon h perfect equality.’ ) The seller 
of the food or clothing is, however, at liberty 
to take the price of his commodity from 
either partner, as he^ pleases; from the 
purchaser, evidently, since it was he who 
bought the article ; and also from the other 
partner, since he is surety for the purchaser ; 
and in this last case the other partner takes 
from the purchaser a moiety of what he has 
paid to the seller, as having discharged a 
debt of tho purchaser out of projK-rty com¬ 
mon lo both. 

jL deht\in€urred hy either partner is obk-> 
gatory upon the other, — Wiia,teveb debt is 
inearred by either of two partners in reci¬ 
procity, for a thing in which partnership 
nolds, tho other partner is responsible tor 
the same, in order that equality ,may be 
established. Of those things in which part¬ 
nership liolda are sale, purchase, and receipt 
of hire or wages; — and of those m which 
partnership does not hold are Tnarriage, and 
divorce h^r a compensation, composition for 
blood wilfully shed, and composition for a 
subsistence, and offences against the person. 

Bail for'k property, engaged in by either 
partner^ is binding upon the other; —If u 


tors, provided the bail had been given, with 
his concurrence : it is therefore ^ compre¬ 
hended in a contract ot reciprocity, W'itli 
regard to its continuance (and the circvini- 
stance ot its continuance is the pointy in 
question, as we say **it becomes binding' 
upon his partner after becoming so upon 
himself).*’ AVilli res|K'ot to what the two 
disciples urge, that “ a peraoii’s^ becoming 
surety for another is a gratuitous act; 
whence the bail of an infant, a Mazoon, or 
Mokatib, is invalid ; and consequently, that 
it is not comprehended in a contract of 
reciprocity,** we reply, that a contract of 
bail entered into by incompetent persons is 
invalid mils principle; but in the case in 
question it is binding upon the other part¬ 
ner in the circumstance of its continuatice 
only. Bail, therefore, with regard to its 
continuance, as being an act of exchange, 
boars a relation to traffic ; and traffic is 
comprehendod in a contract of reciprocity. 
Tf a dying person, on the other hand, enter 
into a contract of hail, it is valid with 
respect to a tliird of Ids property, in regard 
to its execution, as well as its continuance. 
Thus bail (or property is not of a gratuitous 
nature in its continuance, whereas bail foi 


* All concessions, or acts^ of a gratuitous 
description, are admitted in law to attcct 
only the actor himself. 

t *lhcre is n material dificrenco between 
bail for property, and bail for the person; as 
is shown at largo elsewhere. (Bee Bail). 
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..person, on the contrary, is ji^ratuitoiis, 
.ttwtfe in its execution and its oontmuuD.ce. 
Bence hail for property is in no respect 
analoj?ou8 to bail for the person. As to^ what 
the two disciples further urg-e, that “ if one 
of two partners in reciprocity svere to grant 
a loan to a stranger out of the partnership 
stock, it does not affect the other pptner, as 
lending is a gratuitous act,"—it is not 
admitted; because it is recorded from 
JIaneefa, that the act of lending does affect 
the partner: if, however, it even were ad¬ 
mitted by Haneefa, as not affecting the 
other partner, we reply that a loan iii 
TQoney is equivalent to the act of lending 
any article of goods or eftects; and hence 
the property paid to the lender by the 
borrower may be said to bo the same identi¬ 
cal property which he had borrowed, and 
not a compensation for it (whence a stipu¬ 
lated time or place of repayment are not 
valid in it), and therefore, that lending does 
not hear the property of exchange. 

Unless it be entjaged in without consent of 
the suretee, —All which is here advanced 
proceeds upon a supposition of the bail for 
property having been contracted with the 
concurrence of the person bailed. If, how¬ 
ever, it be entered into mthout his con¬ 
currence, it is not binding upon the other 
partner (a--cording to the Rawayet Saheeh 
of Haneora), because in a bail so contracted 
the property of mutual obligation or ex¬ 
change does not exist iu its continuance. 
Let it bo observed, also, that indemnification 
for usurped property, or indemnification ■ 
for damages, stand on the same ground as j 
bail for property, as these are of a retribu¬ 
tive nature in their principle. 

An nccessixm of property to either partner 
by gift or mhiritance resolves a partnership 
by reciprocity into a partnership in tniffie.— 
If a propertyi* ^ nature as that 

partnership in it is valid, should fall to one 
of two partners in reciprucity, by inheri¬ 
tance,—or, if any pHraon present him with 
such property, by gift, and lie take posses¬ 
sion of it, -the contract of reciprocity is 
null, and the partnership becomes a Shirkat 
Ainan, because equality in point of pro¬ 
perty (such as is capable of constituting 
capital stock) is a condition essential to a , 
contract of reciprocity tliroughont, and this | 
does not exist in the present case, as the 
other |>artiior is not a participator in the 
property ao acquired by gift or inheritance, f 
no principle of partnership therein appear¬ 
ing with respect to him. The partnership 
by reciprocity, however, is resolved into a 
Shirkat Ain an, or partnership in traffic, as i 
the case admits of such a partnership, 
equality not being essential tliereto; in ' 
reciprocity, on the other hand, it is i 
essential, and consequently reciprocity no | 

* Arcib. Mai. Meaning ])ropcrty in Cush, I 
bullhm, or oth(ir article (;a|.uil)le of constitut¬ 
ing cai)ital stock ; in o}>position to Raht and | 
Matta, that is, specific goods and effects. 



( 

longer continues. The reason of this i 
a contract of rociprooity is not of an ab 
nature : now, iu a co.ntract which ia not of 
an absolute nature, the rules with respect to 
its con tin nance aud its commencement are 
one and the same ; hence an increase of the 
capital stock [of either particis] during its 
continuance is equivalent to an inequality 
in its coiamencemeut; and as an inequality 
of capital, in the commenoemcut of a 
partnership of reciprocity, is prohibitory to 
contracting it, ao, in the same manner, such 
inequality taking place during its oontinu- 
anoo prohibits it:—the contract of recipro¬ 
city, therefore, terminates. 

Unless the property be of u nature w- 
capuhle of continuing stock. —If one of two 
partners in reciprocity inherit goods or 
effects/ these are nis sole property ; but the 
contract of reciprocity does not become 
null (and the same rule also obtains if one 
of them inherit land); because, as those 
articles are incapable of constituting capital 
stock, equality with respect to them is not a 
condition. 

Section. 

Partnership by reciprocity cannot he con’- 
traded hut in 6‘wsA.— PiMiTKERSnii* by re¬ 
ciprocity cannot be contracted but in (firms, 
clecnars, or fluctuating falqos.f Malik alleges 
that such a partnership is lawful in goods 
and effects, and also in all articles estimable 
by weight, or measurfiinent of capacity, where 
the species is the same, because a partnership 
so contracted respects a known and specified 
capital, whence those articles are equivalent 
to money. It is otherwise in a contract of 
* Mo^aribat; for that is restricted solely to cash, 
the legality of it bein^ contrary to analogy, 
since under this species of engagement a 
profit is aoc][Hired on property _ concerning 
which there is no responsibility (as the 
manager is not responsible for the Mo?:aribafc 
stock), and the prophet has forbidden the 
acquisition of gam upon property in which 
there is no responsibility ; tho contract, there¬ 
fore, must not go beyond what is proscribed 
by the la.w; and the only thing in which tho 
.LAW declares Mo/aribat to be lawful ia cash. 
The arguments of our doctors upon this point 
are twofold,— Fekst, if a contract of recipro¬ 
city, in goods and effects, were held to he 
legal (as maintained by Malik), it would 
necessarily induce a profit upon a proppty 
concerning which there is no responsihility; 
because, ^ upon each partner in reciprocity 
soiling his own particular capital (consisting 
of goods and effects), if tile goods of one 

* Arab. Rakhtwa Mstta, In opposition 
to Mai. 

t Arab. Faloos - Rabiha. Faloos is a 
copper coin of uncertain value. Faloos- 
Rabiha means copper coin on wbioh an ad¬ 
vantage may he gained (owing to the fluc¬ 
tuation in its value), and hom^ the term 
llabilia is liere rendered tluctuatiug. 
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iroduee a greater price than the i nership by reciprocity is not lawful in 


(TMf^thc other, the excess of profit upon 
. ^-gOodvS of the fomer would be due to the 
latter; and this would bo a profit from pro 



thing beyond dirms’ deenars, and currant 
faloos.* 

Or in gold or silver_ huUion^ where that 


perty for which the person who gains by it in currency.-~~lT is to be observed, 

IS not responsible, and in which he has no however, that if gold or silver bullion, by 


right; because in this instance the contract 
is connected with actual goods, and not with 
the semblance of them, such as debts; and 
the goods are a trust in the hands of each 
partner respectively;—whence it is evident 
that a profit is inefneed upon property con¬ 
cerning which there is no responsibility. It 
is otherwise with cash, because whatever 
either partner may purchase with the capital 
stock, consifjting of cash, the purchase thereof 
is not connected with the actual capital, but 


general usage, pass current for value,f iii 
this case partnership by reciprooitj is law¬ 
ful in it. This is also related in the 
Kadooreo. It ia asserted, in the ilama 
Sagheex, that partnership by reeiprooity is 
not lawful in gold or silver bullion ; for, 
according to that authority, uncoined gold 
and silver are the same as household stuff, 
distinguishable by identic specification, and 
therefore incapable of constituting capital in 
either partnership or Mozaribat. It is said 


with its semblance, namely, debt (since the i in the Mabsoot, treating of eiphango, that 


price of it is a debt) now the purchase 
being connected wdth the semblance of the 
capital (namely, debt), and the other partner 
also being liable to be called upon for it (as a 
contract of reciprocity involves mutual bail), 
it follows that the consequence objected (of 
profit upon property concerning which there 
is no responsibility) is not induced, since this 
is a property in w'hich there is responsibility. 
SEcoxT^iiV, 'The first transaction in goods and 
effects is the sale of them; and the first trans¬ 
action in cash is purchase made with it:— 
now a person selling his property under the 
condition ot another being his partner in the 


gold or silver cannot be identified by specifi¬ 
cation, insomuch that a contract of sale is 
not broken in consequence of any accident 
to the bullion before delivery (that is, if a 
person purchase any article, agreeing to give 
for it certain gold or silver uncoined, and it 
bo lost before deliveiy, the contract of sale 
is not broken, because the gold or silver 
cannot be particularly specified).—Now such 
being the case, it follows (according to this 
statement) that uncoined gold or silver are 
capable of constituting Capital stock, in 
either Mozaribat or partnership, on this 
ground, that the precious metals were oidgi- 


proceeds^ is unlawful, since this is endowing ' nally introduce.d for the purpose of valua- 
with ariglit of property in the debt, and an ' tien.f: The opinion delivered in the Jama 
endowment of right in a debt, made to any Saghcer, however, is the most approved ; 


other than the debtor himself, is illegal: on 
the other hand, his making a purchase with 
his own. property, under the condition of 
another being his partner in the article pur¬ 
chased, is lawful, siuoc this is endowing 
with a right of property in an actual sub¬ 
stance, and not in a debt. 

And copper coinage is comprehended under 
the head of cash .— BVnoos-llABiitA, or fluc¬ 
tuating copper coins, are connected witli dirms 
and deenars [cash], as they pass current, in 
the same manner as gold and silver coin. 
Mohammed is of this opinion, because ho 
holds that faioos are cash, insomuch that 
they cannot be particularized by specifica¬ 
tion ; whence it ia that if any person were 


becaiLse, although the precious nudala were 
originally introduced for the purposes of 
traffic, yet their capacity to rex>resent pro¬ 
perty depends upon their being coined, as, 
when once coined, they are no longer liable 
to be used for any other purpose (such as 
making ornaments for the person, and so 
forth) ; uncoined gold or silver, therefore, 
does not constitute valut?, except where the 
use of it in that way is customary, in which 
case it is the same as coin, and consequently 
a representative^ of property, and as such 
capablo of constituting capital stock. Itia 
to be observed that what was before advanced, 
that “ partnership by reciprocity is not law¬ 
ful in anything beyond dirms, deenars, and 


to purchase an article, for certain faioos, he current faioos/' applies to all articles of 
is at liberty to give any other falons in place I weight and measurement of capacity, or 


of them ; and also, that two specified faioos 
cannot be sold for one faioos, according to 
wlmt is established. According to the two 
ciders, partnersliip, or Mozaribat, arc not 
lawful in falooa, although they be ourrent, 
as the valuation of thorn fluctuates from time 
to time, and they at length become the same 
as goods or cflecta. '* Aboo Yoosaf is else¬ 
where said to ontertahi the same opinion 
with Mohammed upon this point, It is also 
recorded, from Hancefa, that a contract of 
Mozaribat is lawful in current faioos; but 
not a contract of reciprocity. Tlius 


which are of a heterogeneous nature.§ Tho 
illegality of reciprocal partneraldp in these 
articles is admitted by all our doctors, pro- 


That is, are no longer cunont. 


* That is, such as have not yet become 
depreciated below the current standard. 

T Arab. ^ Bimn (or Thimn); meaning a 
representative of x>roperty, and therefore 
used (in purchase and sale) to ex^u’ess price. 

t A rab. Bil-Siranoeat; that .is, for tbo 
purpose of constituting price, or (in otlier 
part- I words) of representing property. 

_' Arab. Ad woe Mootkarib, that is, re* 

jscmbling in appearance, but differing ia 
I Hpccios. 
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partnership be contracted previous 
union or admixture of stocks, in wmoli 


JO U.JQ1U1J. Ui --- - - 

^ase it is illegal, and each partner reoeiyeft 
the profit arising from his own partiouiar 
oommodity, and the loss upon it also lails on 
him. If, also, two persons mix homog-er 
stocktf. and then enter iiilo A pontract ot 
partnership, Ahoo Yoosaf holds the rule to 
Ikj tho fcinie. and that a DortnerAhip by r.trhl 
of pfoiU'Tty U here (-itntiliwieii* not a pi^n- 
ner^hip by re\ii>rf<dty. fiuch, al»o. U ui^ 
doctrine of the Zahir Rawayet. Accord^ing 
to Mohammed, the contract of partnership, 
in this itiatanc(>, holds good. ^ 

Or {according to MohiwimecT) in homage- 
ftocks, n/ttr result 

i>l thift dilForefiCP of opinion appctm* where 
tljo propt-riy of l>oth piirtnrr* i* cqiuiJ. and 
they stipulate a largrer profit to one, and a 
smaller profit to the other ;—for in this case, 
a.ccordiiicr to A boo Yoosaf* each is to receive 
in proportion to his property,^ 
whoso favour the larger profit had 
stipulated is not on that account entitled 
to receive any excess; hut, according ^ 
Mohammed, each is to receive agreeably to 
what was stipulated. The ground^ upon 
which the Znliir Kawayet proceeds is that 
articles of weight and measurement of capa¬ 
city,* and so forth, are difttmguishablo by 
specification after admixture, in the same 
manner as before. The argument of Mo¬ 
hammed is that the articles in question are, 
in one fihapG, value ; for if a person were to 
sell goods for such articles, so that the ppce 
of the goods ('consisting of those artioles), is 
a debt upon the purchaser, it is lawful; and, 
in another shape, they are subjects of sale, 
as admitting Of specification : attention, 
ther«ifoqrt!, is paid to both these mreurn- 
stanccs, with respect to situations both ot 
admixture and ot non-admixture; in other 
Wiirdfi, partnership in thorn, before adraii- 
tim?, i» utilawful, thoy are then subjects 
ivF Ralfi ; hilt after admixture it is lawful, as 
they then constitute value: contrary to the 
ease of goods and effects of any other de- 
Bcription, since these are not viiiiio in any 

It cannot he cmiractal respecting tieiero- 
geneouA >b»cAA‘.— Iv tlie stocks [of the re¬ 
spective partiesj be of two different species^ 
such as barley and wheat, or olives and 
pepper, and the piroprietoy unite tliem, and 
then enter into a contract of partnership, it 
is unlawful according to all our doctors. 
The reason for this distinction, according to 
Mohammed, is that whatever is mixed, of 
one species, is Zooatal Tmsal ;'f' and what¬ 
ever 13 mixed, of two different species, is 



Zooatal Keem:^' now as things of j . 
species, wiien mixed together, are 
Keem, ignorance exists with respect to them 
(because, it is requisite that appraisers fix 
the value of them),t and they are therelore 
incapable of constituting capital stock, in 
the same manner as any other goods or 
effects a partnership in them is conse- 

S ucjitly iuvaUil; and Mjrh beiux llm ouao, 
hey btK<»mo iiubjccl to the in admix, 
lure of propi.Tty* treated of undcT the 
head of in iho Jama 8iigh»'»'r, and 

whinji *hjill bo fully ♦<.T forth (in tiiia wont) 
w»* irvttt of ^ ^ j 

Partnership hy right of property effected 
hy each partvier selling one half of nis stoeJi 
tlo the oiAcr.— Whkrk two iH-rMiiiii aro 
desirous of entering' into a oontraot or 
(partnership in goods and eii’ects, each must 
I sell one half of his own goods in lieu or one 
I half of the goods of the other, so that a olur- 
Ikat-Milk, or partnership by right of pro- 
j perty may be established between them; ancL 
' then let them enter into purtii# r>h':p by com¬ 
pact.—(Our author remarks that in this 
instance a partnersbip in right ot property 
IS established, but that a partnersmp by 
reciprocity is iiut lawful, go<»d* nud eflcctu 
are incapable of constituting stock in suoix a 
partnership.) With respect to what is ad ¬ 
vanced above, that “ each partner must sell 
one half of his own goods in lieu of ono halt 
of the goods of'the other/' it means, that 
each is thus to sell a mou ty of his goods to 
the other, provided the value of the goods ot 
each be equal. If, however, tho value ot 
the goods of each he different, it is requ.MU 
that he whose goods are of least value seU 
such a proportion as may suffice to establish, 
a partnersnip ; for instance, if the value ot 


* Meaning always grain, or liquids, such 
as are capable of admixture; in opposition 
to Raklif and Matta, that ia goods and 
effects. 

+ Things compensable by an equal quan¬ 
tity of their own species (such us wheat for 
w^heat, barley for barley, &c.) 


• Things compensable only by an equiva¬ 
lent in money. . . j. i 

f Before the respective proportion ot each 
partner, in. the capital stock, can bo asuer- 

f The arguments throughout this and the 
preceding passages arc so much involved in 
subtle distinction and pi rplcxiupr owuijtry, 
and are in many pUco lillli? capable or 
' an intelligible translation itrom the impossi- 
I bility of rendering clearly the technical terms 
which so frequently occur in them), as 
greatly to obscure the matter. Tha prin¬ 
ciple upon which the whole turns is that 
a partnership by reciprocity cannot be 
entered into \i^ith respect to any articles 
which are not utnndard*' of valuo ; iiud the 
(lucatiou IK. ** what articVn they a^’ which 
may be considered as standards t *—which 
some of the doctors confine solely to cash lu 
the precums metals: others extend it to 
bullion ; and others, again, to copper coins 
[faloos]; whilst some include grain, contend¬ 
ing that this is a standard ot value, and 
may there We he used to represent property, 
in the same manner as cash. 












m 


] 


PAUTNEESHIP. 



JoisVt one be four hundred dirms, and i partnership in traffic, it is lawful that t|je^ 
that oitlfoao of the other be one hundred stock of each, partner be equal, and yet tner 
tliinfi^tFien let the latter sell four-fifths of | profit unequally shared,—that is, that it be 
his {?oods to the former, in lieu of oiie-fifth ' stipulated that the profit to one partner 
of his goods, so that the whole of the goods ' exceed the profi.t to the other. Zilfer and 
may he held in partnership between the I Shafei maintiiin that this ra not lawful; for 


parties, in five lots, or shares. With respect 
to what is advanced by our author, as above, 
that “a partnership in right of property is 
established, but a partnership by reciprocity 
is not lawful,” it is of no.weight; for, ren¬ 
dering goods and efiects capital stock in a 
contract of reciprocity is illegal, only, be¬ 
cause this would induce a profit upon pro¬ 
perty concerning which there is no responsi¬ 
bility,—or, because the respective capital of 
each would he unknown at the time of divi 


if, with etiiiality of stocks, an inequality of 
profit be admitted, it induces a profit upon 
property concerning which there is no re¬ 
sponsibility ; because, if the catntal apper¬ 
tain to the two in equal shares, _ ami the 
profit be divided into three lots (for instance), 
the sharer in the larger proportion of profit 
is entitled to a superior profit without any 
responsibility, since _the responsibility is in 
proportion to the capital;—and also, because 
a partnership in the profit exists in virtue of 


aion: but neither of these reasons exist in partnership in the capital (according to their 
the case in question : ~tho first reason does tenets, whence they likewise hold the tidmix- 
not exist, because upon each selling a moiety , ture of the property to be a condition)the 
of his estate to the other, the half of each i profit upon the property, therefo.re, is the 
partner, respectively, is a subject of respon- same as increase of living stock ; and each is 
Bibility to tho other, with respect to its ' consequently entitled thereto, in proportion 
value, and hence the profit which accrues ' to his original right of property iii the 
fx-om the property of both is a profit h;on\ I capital. The arguments of our doctors upon 
property which is a subject of responsibility: I this point are twofold, f imsT, the propibet 
and the second reason does not exist t vi- ' has said, “ The profit between them is accord- 
dently, because there is no occasion for iug to their agreement, and^ their loss in 
specifying the respective capital of each' proportion to the property of each respec- 
partner at the time of division, so as to I tively where) no distinction is made be- 
require the valuation of appraisers, thence ' tween the eqality or inequality of their pro- 
inferring ignorance respecting it, because porties.— Secondly, in the same manner as 
the property of both is equal, and they are i a person is entitled to profit in viitue of 
both partners in that property, and eon- property, ho is also entitled to it in virtue 


scquently, whatever price the property may 
bring must necessarily be divided between 
them in equal shares. 

Description of partnership in — 

Seirkxt-Ainan, or partnership in traffic, 
is contracted by each party respectively 
becoming the agent of the other, but not his 
bail. This species of partnership is where 
two persons become partners in any parti¬ 
cular traffic, such as in clothes or wlieat (lor 
instance), or where they become partners in 
all manner of commerce indiflereutl y. 

It does not admit -mutual haU^ hut it feqiw'es 
mutual agency. —Jh o mention, however, is to 
be made concerning bail, in their agreement, 
as bail is not a condition in a partnership ol 
this nature ;—but it is indispensably requi¬ 
site that each act as agent on behalf of the 
other ; since, without this, the design 
(namely, partnership in property), cannot 
be obtained; as acts done on behalf oi 
another are performed either in virtue of 
some avowed authority, or of agency; and 
no authority existing, ageucy is constituted, 
in order that each may act for the other, so 
that the property may be held in partnership* 
between them. 

It ad7nits of ineinMliiy in point of stock ,— 
If the stock of one of these partners exceed 
that of the other, it is lawful, because there 
is occasion for this equality (as shall bo here¬ 
after do m on strut od), and the terms in which 
such a partnership is contracted do not 
require equality. 

And also of a disproportionate profit, —In 


of labour (aa in a case of Mozaribat, .tor 
instance): it may also sometimes ^ happen 
that one of the partners is more skilful and 
expert in business than the other, and con¬ 
sequently, that he will not agree to the 
other shanng equally in the profit, w^honce 
it is requisite that one have a larger share 
than the other. It would be otherwise if 
the whole profit were restricted to one. of the 
partners, because in this instance the con- 
traot is not a contract of partnership: neither 
is it a contract of Mozaribat, for if, in Moza¬ 
ribat, the whole profit be assigned to the 
manager, it is a loan ; or if to the proprietor 
of the stock, it is a Bazat. With respect to 
what is objected by Ziifer and Shafei, that 
“ if, with equality of stocks, an inequality of 
profit be adDutted, it induces a profit upon 
property concerning which there is no 
responsibility/*—we reply that a contract 
of partnership in traffic resembles a contract 
ot Mozaribat, in this particular, that each 
party respectively .manages with the stock 
of his partner ; and it also resembles partner¬ 
ship by reciprocity, both with regard to its 
name (as being a partnership), and likewise 
with regard to the conduct of it, because 
both partners act in it. la consideration, 
therefore, of its resemblance to Mozaribat, 
we determine that it is lawful to stipulate 
a profit upon pr(»perty concerning wffiioh 
there is no responsibility; and, in conside¬ 
ration of its resemblanoe to partnership 
by reciprocity, we determine that, it it be 
stipulated that both partners shall act 








(if 

\\\ 


stools, or the stock of either ptirtnmp.—.w* , 
ticalar, pensh before any purchase 
the contract of partnership is annulled: be¬ 
cause, in a contiact of i)artiierahip, the sub¬ 
ject of the contract is property (that being 
specihed in a contract of partnership, in the 


yi^ pAKTNEKsmi;^ 

•y^et the contract ^of partncrslup in 
invalidated. 

' tar son mm/ engage o of 

jifrJrfv in is Ihx^ful lor either party, 

in partnership in triiflio, to yg** 

„„«.twi.b»perttt.p^ s«m.;;.r.rrr.';k;dVi;srsi«i»’: 

“■A- S.* 

the term Ainaiidoit* nol uqairc )t. 

7'hv cctn o/i^y ?” 

rcmrrocal partP'r^h jt-— VKni^y\M^niv m 
trafdo is not valid except in such property as 
IS lawful in partTf^^rship by reciprocity. 

Jiiit the re>v*>'tiie stocks may he hetero- 
qvfuiofi^,~-\\ is lawful lor two men to en¬ 
gage in a paituvr}.hip m tmthc, whore the 

^ 1« _ . . Aw i-rt ■;« 4 Cl ^IT 
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subject, the contract is dissolved, in the same 
maimer as in sale. It is otherwise in Moiia- 
ribat, and singular agency,* because in those 
the dirms or deenars cannot be id(.’ 2 itilied by 
specification,f or in any other mode than by 
actual seisin. The agency herein mentioned 
is restricted to the singular description, tor 
wnoTv uiu the purpose of distinguishing it from the 
i: of clirms, and i agency implicated in a contract of partner- 

thatof the olhV mrty of deenars, or where ship or of pawnage, because that is annulled 
thdtot omliMt* of white dirms, and by the dissolutaon ot the partnership or the 

on one side It 'S and pawnage, as a thing which is eomw-ehended 

Sf 1 tVml id, i/iU^ah IMs dilfe-' is annulled by the dissolution of that winch 

w comprehended it. An example of singular 

SXueiOtr rMpeoting ^ the admixture of, agency iswhere a person commissions another 
sentiments resp^cv & , two doctors, to purchase hnn a slave (lor instance), m 

a o^lc-conoc pfThe cIpiMl essential to the I which case, if he give the agent money lor 
a oc^lc.icciioc oannot take place ' that purpose, and the money perish th^ 

^rtierr the’ two stocks' are heterogeneous. | agent’s hands, yet the agency is not annulled. 

ki,,! -will be more iiiilv treavu it' * It is otherwise i.says hakr-ai-Islam, in 
Ihis point will be more nuiy ireai j his commentary on the Zeeadat), “in cases 

he clainieA from the partner \oi Mozaribat and partnership, .*jeeanse the . 
ik WillKI' our of two part- dirms and deenars are in both identified by 
: ffl. makesVpu^ speoittcation, insomuch that if the money be 

before delivery, the Mozarilmt is an- 
forthe pnw li . Wio»t liun,^Hua^^ contradictory to what onr 

the P , j ku ooiitraot of partner- | author has abo ve advanced, that, “ m Moza- 

tv.yly.d.:moMli^ biit'ribat and singular agency, the dirms and 

ship in ,qi ia the original with 1 deenars cannote,be identified by speclfioatioii, 

not bail; | ^r in any othef way than by actual seism. 

thZplrimr, m maklnn papmenf, has 1 It is, however, probable that there ^e two 
i'fiv hiR nro'Dvrtjon .—And i opinioiia recorded on this point, ivnat la 
recour^ to i”\,, take j above said, that “if the whole partnership 

fn.m'th^olfM^pi'i^'- r hm proportion of the 1 stock, or the stock of either partner in parti- 
nrice (provided^he has satisfied the demand | oular, perish before any purchases be made, 
piicc iproviaeu nropei ty, and not the contract of partnership is annuUed, —is 

Ar flu, uiirtnerslnp stock), hecatise he is evident, where the whole stock of both part- 
th< other's ^agerTv^ reS i to\is share. | ners perishes; and where the stock of one of 
U- hnwtvPT ft he not known whether he has ' the partners perishes the contract is also an- 
naid the Price out of the partnership stock, j nulled; because the friner whose property 
not of’^Ws own property, except from the I has not perished had agreed to the othei 
(leclarition of the purchaser himself, it is in | participating m his property for no othei 
ihV oll^=‘ iTummbent upon ton to produce ^ reason than tliat ho should also participate 
proof; because the purchaser here advances , in the other s property; but. upon tins being 
rXiii fo- pm« rty Bgaiimi his Fortner; and ronJorod impmisiblo. ho will.md agieo tbai 
fhVf^Jt I \ Stasis clsim ; ami the d,. la- I th. other shou d participate in bus proper >. 

.ntiin of H do’endant (delivered upon oath), i (i» ffl.' Msf case) the Uss jails ^nuiehy 

tatwnor <i,ae.uiaauv luc . e _ p„r/.„>-r tn whom mch stock had 

"* nZ'antr.,H is 0 .,na/M h,, Ih, U,s„thf | Arionpe/. 'l iiK oontraef, thuroforo, is* void 


trhole or of thf sUwh oj Either po$‘t^ 

net in ptrrticuhtr,- Ik the whole portncrship 


* Although a greater share of the profit bo 
conditioned to ono ol the partners. 

t The tj'iixisiator has not been able to aisj 
sovisillu’ .liftli^nee between black dims and 
white ilirnts: it is pi'obably some local dia- 
Urtciioxi, known in iFersia and Arabia. 

r That IB, lie ia the person upon whom ali 
demands are to be made. 


I, - — 

M itiTKintinnow^’ i» um*!* : and, to whoni- 

*oever liio de*troy< d pro^>orly belonged, the 
dosvi nftVcU him only, uiul not the other, 
whether it perish in his own hands, or m the 
hands of his partnerif in his own hatos 
evidently] and also, if in the hands ot his 


* Arab. Wikdit-Moofradit; meaning, 
agency with respect to some particular act. 

f That is, by the nieutiou of them m the 
contract, 
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' fi<!C!«38e it is a trust iu tiie hands of stock of one partner first perish, arid 

sijR^at^iisrDn.'* other partner then make a purchase with 

it had perished after (lehinjctare.— own substance, and it should have been ex¬ 
it is othtwise, however,’where the stock I pressly agreed, in the contract, that each is 
pcaishea after admixtures; for in this case the to act as an agent on behalf of the other, in 
loss falls upon the patnership stock generally, ' this ease whatever the purchaser may have 
since, as the property of each is no longer ' bought is divided between the two, according 
distinguisliable, it follows that the loss must to their ^previous stipukdon ; because, al- 
alfootboth. ~ ^ ^ ^ ^ 1 ^ — 

A , 

stock of 


though the contract of partnership be 


mircJiasemade hy one partner I where the I nulled, yet the agency, which was expressly 
of the other after wards perishes, mentioned in it, continues in force; the pur- 
2)artmpated in hy both; and the partnership ' chase is therefore participated in by both, in 
continues in force, agreeaMy to the contract, virtue of the agency ; the connexion continues 
- If one of the partners in' question make a I a partnership by right of property ; and the 
purchase with his own stock, and the stock ' purchaser is ficcordmgly to take from his 
of the other afterwards perish before he has i partner his proportion of the price, for the 

-* 1 .".^1 * i. t _ i.T.r_ _ J-X ^ 1. jHvt 


made any purchase with it, in this case the i reason before stated, 

Ihiue -mirchased bv the first partner is in I Unless there he no mention of munud 

agency in the contract; for in this case it 
helongs solely to the purchaser, —I f, on the 
other hand, the partnership only be men¬ 
tioned in the contract, and nothing expressed 


thing purchased by the first partner is m 
partnership betw'een the two, ai^reeably to 
stipulation; because, as partnership subsisted 
between tl\ein at tlie time of the purchase,^ 
the article purchased became a subject of 
partnership between them at that time ; and 
the effect is not altered by the destruction of 
the other’s property after I he purchase, This 
partnership in the purchase is a pai-tnership 
by contract + (according to Mohammed), in¬ 
somuch that, whoever of the two sells it, the 
sale is lawful- Hassan-Ihn-Zeeyad alleges 
that the partnership is merely a partnership 
by r ight of property,f insomuch that it is not 
lawful for either partner to sell more than his 
own share, because the contract of partner¬ 
ship w as dissolved in the present instance, in 
consequence of the destimotion of stock, in 
the same manner as where the destruction 
takes place before any purchase being made; 
nothing, therefore, remains, except the effect 
of the purchase, namely, right of property [in 
the thing purchased], and hence it is a part¬ 
nership by right of property. The argument 
of Mohammed is that the contract has been 
completely fulfilled with respect to the article 
purchaaod, and consequently cannot be ren¬ 
dered void by the destruction of property 
after such completion. It is to be observeu 
that, in the case now irnder consideration, 
the ymrciiaser is to take from his partner his 
proportion of the price [of the article pur¬ 
chased!, because he bought a moiety of it by 
agency, and paid the price out of his own 
substance, as was before mentioned.—What 
is now advanced proceeds upon a supposition 
of the purchase made by one partner haying 
been effected before the destruction of the 
other’s stock. 

But if it perish before the others purchase, 
that conthmes between them under a partn.'r- 
ship hj right of property,—It, however, the 


* A trustee is not responsible for bis trust 
in cases of loss or destruction. (Soe Deposits.) 

t Meaning, that the partnership (with re¬ 
spect to the purchase) continues in force 
under the original contract. 

t That is, existing merely in virtue of a 
mutual right of property, and not of the 
contract 


in it respecting each partner acting as an 
agent on the other’s behalf, the article pur¬ 
chased by one partner appertains sohjly to 
him; because, il the article were purtiqi- 
pated between the tw^o, it could be so only in 
virtue of the mutual agency inipdicated in 
tho contract; but, that being annalled, the 
power of agency implicated in it is also 
annulled. It is otherwise where the parties 
have expressly mentioned a mutual power of 
ogeney; because in this case the agency is 
not annulled by the annulment of the part¬ 
nership, as agency is here one especial design 
of the contract, and is not merely implicated 
in it. 

Partnership holds without admixture of 
stocks. —A PATtT^'FRSliir is legal, although 
the parties should not have mixed stocks, 
Zifier and Shafei maintain that it is illegal, 
because the profit is a branch of tho stock, 
and the branch is not to be participated in 
except where the^ original stock itself is also 
participated, which cannot be so but by 
coalescence or admixture. I'he ground upon 
which they proceed is that, in a. contract of 
I partnership, tho stock is the subject of the 
’ contract (whence it i-s that the partnership is 
' referred to the stock, hy each partner saying 
to the other, “ I make you my partner in 
such stock,*’- and also, that the specification 
of the capital is an essential), and, such 
being the case, it is indispensably requisite 
that the stock be participated in by both. 
It is othorwisG^ in Mozaribat, as that is not 
partnership, since it imidies nothing more 
than tliat, as the manager is to act for the 
proprietor of the stock, he is consequently 
entitled to a share iu the profit, as wages on 
account of hia labour, which is different 
from the case in (question, where the profit is 
a bra null of the stock, and not wages for 
labour. This is a grand leading principle 
with Ziffer and Shafei* iiivscnuieh that (argu¬ 
ing upon this ground) they allege it to be 
indispensable, in a contract of partnership, 
that the stock of both partners he of the 
same' species; for, if otherwise (as where 
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ig possessed of dirms and the other of! cause either partner is at liberty to 


dpeHtirsh they hold that the contract is in - 1 person to work for the acquisition of profit; 
valid because of the capital not being par- and as the acquisition of profit without any 
ticipatod in by both: and they also allege , return is still Jes.s objectionable than hiring 
(upon the same principle) that admixture is with tlio same view, he is conaoqucntly 
an essential: and likewise, that it is unlaw- ^ authorized to adopt the other mode a for- 
fui to stipulate an excess of profit to either j tiori. 
partner, where their stocks are equal, as the 
profit is a branch of the stock:-and also,' 
that partnershij.) in arts * and trades t is 


illegal, as in those there is no stock (as shall 
be hereafter ex plained) .-—The arguments of 
our doctors upon this point are twofold.- ^ 
FiJttS'i’, parfnershixi in profit is referred to 
the contract, and not to the stock ; because, 
the contract is termed a contract of 


as the contract is 
partnership,’’ it is indispensable that the 
property of the term partnership exist in it; 
and, such being the case, it follows that the 
admixture is not essential,—S econ'UTjY, as , 
the money [of 'vvhicli the stock consists] is 
not specified, the profit is not derived from ^ 
the car>ital, nor indeed from anything else 


Or hdffc it us a de 2 H)sit. —In the same 
manner, also, either of them is at liberty to 
Lodge this capital as a deposit, as this is 
customary, and sometimes necessary, among 
merchants. 

Or intrust it to the care of a managery hy 
3IozaribaU — Each of tlxem is also at Uberty 
to give his capital in the way of Mozaribat, 
because, as Mozaribat is subordinate to 
partnorsliip either by reciprocity or in 
traffic, it follows that a contract of partner¬ 
ship comprehends Mozaribat. It is recorded 
from llaneefa that a partner has not this in 
his power, because Mozaribat is also a mode 
of partnershi]),. I'lie former opinion, how¬ 
ever, is according to the Mabsoot, and is the 


IfilW Uapu»a-A» LL\Jk J.1I VXO*-' * 

than the transactions [which are_ had with ' most approved, beoatisc partnership is not 
the stock]; because each party is a prin- ^ ...i i-_ 

cipal, with respect to one half of the stock, 
and an agent with respect to the other ludf; 
and, as it hence appears that partnership 
may be established, in point of transaction, 
without admixture of stocks, it follows that 
it may also bo established in the thing which 
accrues from transaction (namely, the ])rofit), 
without such admixture: and, as the con¬ 
tract of partnership thus becomes si ruilar to 
a contract of Mozaribat, a similarity of spe¬ 
cies in the stocks, uiul an eqiiality of profit, 
are not essentials, although the stock of each 
be equal. A partnership in arts is also law¬ 
ful on the sarne principle. 

Partnership does not admit a specijication 
of profit in behalf of either partner. - A CON¬ 
TRACT of portnership, which stipulates any 
particular Bum out of the profit for one of the 
partners, is unlawful, as this nondition is a 
means of destroying partnership, since it is 
possible that no more profit may be acquired 
altogether, than the sum so stipulated. Cor¬ 
respondent to this is a case of cultivation; 
that is to say, where the parties, in a 
compact of cultivation, stipulate a particular 
quantity of produce to one of them (that is, 


the design of a contra,ct of Mozaribat, the only 
view in it being the acquisition of profit. It 
is therefore lawful to give the capital in the 
way of Mozaribat, in the same luannei* as it 
is la%vful for the proprietor of the stock to 
hire a labourer with wages. It is lawful, 
indeed, in a superior degree, because, where 
the Mozarib manages, and no profit is ac¬ 
quired, there are no wages owing to him 
from the proprietor of the stock, whereas, in 
a case of hire, where the hired person 
manages the stock and no profit is acquired, 
wages are nevertheless due to him. irom the 
hirer. It is otherwise with respect to a 
contract of partnership, Ibr neither party is 
at liberty to engage in such a contract wdth 
a third person, with regard to the capital, 
because a thing cannot be a dependant of a 
similar thing. 

Either partner may (dso appoint an agent 
on his own behalf —Eit utui of two partners, 
by reciprocity, or in trafilc, is at liberty to 
constitute a person his agent to transact for 
him, because tlio appointment of an agent 
for purchase and sale is a dependency of 
traffic; and contracts of partnership are 
formed for the purpose of traffic. It 


to the cultivator or to the landlord), the com - 1 otherwise with an agent for purchase, for he 
pact is invalid; because such a stipulation i is Eot at liberty to constitnte another person 

is a means of destroying partnership ; and in his agent, to make the purchase on his 

cultivation it is esaelitial that the produce of behalf, as^ the appointment of an agent for 

‘ ^ -”-- .t i_ . _ I purchaso is a particular contract, the end of 

I which is the acquisition of some specified 
; and existent article, and a thing cannot bo 
I the dependant of its similar. 

EaeJi partner holds the stock in the 7 nanner 
iof a The possession of each of two 

' partners, by reciprocity or in traffic, over the 
partnership stock, is considered as the 
possession of a trust, si nee each possesses the 
I property with consent of the proprietor, for 
I this reason, that he is to give something in 
(synonymous lien, of it, in the same manner as wliere a 
peu^BOu takes possession of a thing with a 
view to purchase it (not because it is a 


the bind bo equally participated between 
tlioso persons. 

Either p>artner may make over his stocky 
in the manner of a Jlazat, —Each of the 
partnei’B, in a contract either of reciprocal 
partnership or of partnership in actual stock, 
IS at liberty to give his stock in the manner 
of a Hazat; because it is cuatoniai'y so to do 
in contracts of partnership ; and also, be 


* Arab. Shirk at Takabbal 
with Sliirkafe Siniiai). 
t Arab. Shirkat Ammal. 
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pawnagc); the stock ia therefore I who so agrees is not under any oblisrutioAw 
^ . I perform the business liimselt, but is at liberty 

description of partnership in arts.— to appoint any other person to perform it; 
Siiu.'KAT 8rir.N.U, or partnership in arts j and as each party has it in his power thus to 
(which LS also termed Slurkat Takabbal*), ' appoint a person to perform the business in 
si^nities where two tailors, or two dyers i question, the contract is consequently valid: 
(for instance), become partners, by agreeing neither is it atteoted by unity of place, or 
to work and to share their earnings in' the reverse, because, if one of tho tvvo 
partnership; which is lawful, according to , partners work in one shop, and the other 
our doctors. Ziffer and Sbafei allege that in another shop, yet it is evident that no 
this is imlaAV'fiii; Wauae the design of I difference whatever is thereby created in 
partnership is a participation of gain ' -- 


between the partie.s, and the partnership in 
question is not calculated to answer this 
end, since a capital k indispensable, as 
partnership in profit is founded on partner- 


essential circuinstanoes. 

It admits an inequalitif of pro jit ,—It is to 
he remarked that it, in the ease now under 
consideration, the partners stipulate to per¬ 
form equal labour, and to divide the acqul- 


ship in stock (according to their tenets, as | sition arising from it in three lots,* the same 
before sot forth), and in the casein question i is lawful, upon a favourable _ construction, 
there is no capital. The arg ument of our Analogy would suggest that this is unlawful, 
doctors is that the design of the contract in because tho responsibUity is in proportion 
question is the acquisition of property, | to tho labour, whence, if this stipulation 
which is attainable by each party consti- | were admitted, it would induce a prulit from 
tutinff the other his agent; because upon a matter concerning which there is no re- 
each becoming agent on the part of the sponsibility: any excess to either party, 
other with respect to onu half, and a prin- therefore, is unlawful in the present instance, 
cipal with respect to the other half, a part- in tho same manner as it is unlawful m 
nershii) is established in the property to be ‘ a 8hirkat Wadjooh, or partnership upon 
acquired. J credit (as shall be hereafter demonstrated). 

It is not requisite that the parties both The reason for a more favourable conslruc- 


folloiv the same trade or reside in the same 
place ,— Enity of trade and of dwelbng-place 
are not essentials in this species of partner¬ 
ship. Malik and Ziifer controvert this ; for 
according to them ^ unity of trade and of 
residence are essentials. 


tion is that w'hat each of the partners takes 
he does not take in the manner of protit; as 
gain does not bear the denomination of 
profit except w here the stock and tho gain 
are of the same nature ; but they are not of 
the same nature in the case in question, 


OBJEonoN-.—lt was before mentioned that, ! because the capital, in this instance, is in- 
aeeordiug to ZifFor, partnership in arts is; clustry, and the prolit substanoe; the pro- 


unlawfiu; but here it appears that he holds 
it to ho lawful; which is a oontradiefcion, 
Rkply.— There are two reports of the 
opinion of Ziffer upon this point. That 
before recited is couforraable to one report; 
and what is now mentioned is according to 
another report. ^ 

The argument of Ziffer in support of his 
hitter opinion is that if the parties be of 
different trades (such as where a dyer and a 
bleacher become partners), each will be at a 
loss with respect to the business undertaken 
by tlio other, as that is not his trade ; the 
end of paitnership, therefore, cannot be ob¬ 
tained: in the same manner, also, if tbeir 
places of residence be different, each is at a 
loss with respect to the business of the other. 
The argument of our doctors is that the 
cause of the legality of the partnership 
(namely, the acquisition of property) is in no 
way affected by unity of ti'ade and place of 
residence, or the leverae it is not affected 
unity of trade, or the reverse, because 


perty so acquired, therefore, is not profit, 
but merely a return for industry: now- 
industry is appreciable by means of estima¬ 
tion ; and consequently, where both partners 
agree to receive a certain specific proportion, 

I such proportion is an estimate of the industry 
I of each respectively : the excess, therefore, 

' is not unlawful with respect to him in whoso 
behalf it is stipulated. It is otherwise in a 
partnership upon credit, because in that 
instance tho gainis of the^ same species with 
tho capital (as both consist ol substance) ; 
and profit is established where the capital 
and the gain are of the same nature; and as 
profit on property concerniog which there is 
no responsibility is unlawiul, except in a 
contract of Mo^sarihat, it follows that it is 
unlawful in a contract of partnership upon 
credit: tho case in question, therefore, is in 
no respeot analogous to a case of partnership 
upon credit, 

The work agreed for by either partner is 
binding upon the other ; and either is at 


an appointment of agency made by agree- ! hherti/to call upon the e^nployerjor pai/ment. 
ment, with respect to any business, is up- 1 —In a partnership in arts, whatever work 
proved, whether the person who undertakeH i one partner ngreca to is incumbent iqion him, 
it be able to execute it in a good and suffl- and also upon the other partner, insomuch 
ciciit manner, or not at all, since the person that the employer may requite tho perform" 


* Literally 
agreement.*’ 


piirtnership by mutual 


* Two lots for one partner, and one lot for 
the other. 

15 * 
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from either; and each is entitled 1 ducted in tlio manner of such a partnci^ ^ 
til^&mand payment from the employer for The legality of the partnership in question 
thfi business performed. Upon the employer, is according to our doctors. Bhafei alleges 
* ^ that it is illegal. The arjjuments on both 

sides have been already recited. 

Each partner is agent for the other, —In 
irtnership upon credit, each partner is 
agent on behalf of the other, with respect to 
wluit he purchases ; because any act which 
affects another is unlawful, except it ho per¬ 
formed in virtue either pf agency or of 
authority ;* and as authority does not exist 
iti the present instance, agency is certified. 

The profit of each partner nmst he in pro- 
portion to the share of each in the adrenture, 
—Ie the partners agree that what they pur¬ 
chase shall be held between them in equal 
shares, and that the profit also shall bo 
equally divided, it is lawful; but it is not 
lawful, in such a case, to stipulate an excess 
of profit to one of them. If, however, they 
agree that what they purchase shall be lu-ld 
between them in three lots, and that the 
profit also shall be divided into three lot8,t 
it is lawful. In short, if the profit be in 
proportion to the right of property it is 
lawful, but otherwise not. The reason of 
this ia that men are entitled to profit only on 
account of stock, management, or responsi" 
bility; thus tho proprietor of a stock is 
entitled to p.TOlit in vjrtue of the stock ; a 
manager in virtue of his management; and 
a master artisan, who employs a scholar or 
apprentice at half wages or third wages 
(tor instance) is entitled to the profit arising 
from his work in virtue of his responsibility 
for such work (whence it is that if a person 
say to another, “ Transact with your own 
stock on condition that the profit be inine,’^ 
it is unlawful, because in such a case, no one 
of the above particulars exists). As men, 
therefore, are entitled to profit only on some 
one of these three principles, and as, in a part¬ 
nership of credit, the title to profit is in virtue 
of responsibility (as aforesaid), and as, also, 
responsibility attaches in proportion to the 
right; of property in the, thing purchasedj it 
follows tliat whatever exceeds the proportion 
of such right of property is a profit upon a 
thing concerning which there is no respon¬ 
sibility. Kow the stipulation of profit from 
a thing concerning which there is no re¬ 
sponsibility is not VIIlid except in a contract 
of Mozaribat; and a partnership upon credit 
has not the property of a contract of Moza- 
ribat. It ia otneriviso in a partnership in 
traffic, as that has the property of a contract 
of Mozariba I, inasmuch as each partner in 
traffic transacts business with the stock of 
the other partner, in the same manner as a 
manager transacts with the stock of tho 
proprietor, whence a partnership in traffic 
IS, m olfecfc, a Mozaribat. 

* Arab, Willayat. Meaning the authoritv 
derived iwm natural or personal right, such 
as that of a li^uardian or a proprietor. 

t That is, two lota to one, and one lot to 
the other. 


also, thus paying either, he is^ thereby dis¬ 
charged of all (lemands. This is evident 
where the partnership in arts is of a reci¬ 
procal nature (by both xmrfcners being upon partnership 
an equality with respect to those particulars ‘ he 

in wdiich equality is requisite in a contract 
of reciprocity)and where the partnership 
in question is not of a reciprocal nature, but 
in the manner of a partnership in traffic, the 
same is admitted, on a favourable construc¬ 
tion. Analogy would suggest otherwise ; 
because the partnership luis been contracted 
ia general terms, without any mention of 
bail; and bail is not one of the articles of 
a partnership in traffic: it^ would therefore 
follow that the employer is not empowered 
to require the performance of the business 
from either of them indiflerently ; and also, 
that they are not both empowered to require 
payment from the employerand likewise, 
that the employer is not discharged from 
all demands, by paying either indifferently. 

The reason for a more favourable eonstruc- 
tioii is that the partnership is an occasion of 
responsibility; that is, in consequence of the 
partnership, the performance of work is 
incumbent upon the parties; whence any 
business engaged in by either is incumbent 
upon the other also; and the other is accord¬ 
ingly entitled to the payment, as one of them 
engaging to perform any work equally affects 
the other; for if the other also were not 
subject to this obligation, he would not be 
entitled to payment: the partnersliip in 
question, therefore, is equivalent to a part¬ 
nership by reciprocity, with respect to tho 
obligation of w'ork, and the taking possession 
of the payment fur it. 

Description of purtner'ship upon credit ,— 

SitiEKAT Wa3).700II, or partnership upon 
credit, is whex’e two persons, not being pos¬ 
sessed of any property, become partners by 
agreeing to purchase goods jointly, upon 
their personal credit* (without imraodiately 
paying the price), and to sell them on their 
joint account. This species of partnership 
is termed Wadjooh, for this reason, that no 
person can purchase articles upon credit but 
one xiossessed of personal notoriety [Wijahifc] 
am ong mankind - 

It mag include reciprocity, —It may law- 
fidly constitute a partnership by reciprocity; 
because each partner may become both bail 
and agent for the other. Where, therefore, 
two persons, capable of bail, make a purchase 
of anv article, on condition that it aball bo 
held between them in equal shares, intro 
ducing the term ** by reciprocity " into their 
agreement, it is a contract of reciprocity. If, 
on the other hand, 1hey express their agree¬ 
ment merely in general terms, it is a Shirkat 
Ainan, or partnership in traffic, because, 
wlien thus generally expressed, it is con- 


* Arab. Wijahit. 
senoe, or notoriety. 


Literally, personal pre- 
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^ - ^ Of InmUfl Vartnershipfi, 

VartiioTshi'pi docs not hold in articles of a 
VABTNUUSiHPis not lawhil 
in wood, erass, or game. If, therefore, two 
■Dcrsons enter into a eontract oi partuersbiy 
with respect to such articles, and aiterwarcls 
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that whatever may he acquired therehy 
be in parbnerahlp between them, such part¬ 
nership is invalid, the whole acquisition 
going to the person who actually draws the 
water; and if this be the owner of the mule, 
lie owes the other the adequate hire tor the 
bucketor, if it be the owner of the bucket, 
he owes the other an adequate hire for the 


eolieot wood, or grass, or kill game in hunt- i mule. The reason of the partnership being 
iDff the wood or grass so collected, or the , invalid is that it is contracted with re¬ 
game so killed, hy either of them, belongs to speot to an article of a neutral nature 
him solely and not to the other partner. I (namely, water), and is therefore unlawtul. 
The same’riiic holds in cases where two per- 1 T’lie hire of a mule or the bucket is due, 
enter into a contract of partnership ' because the neutral article (namoly, the 


wuth respect to any other articles of a neutral 
nature (such as fruit collected from the trees 
of the forest, which are common property); 
because a contract of partnership compre- 
lieiids a commission oi agency; and tne 
appointment of an agent for procuring 
things of a neutral description is null, be¬ 
cause the instructions of a constituent to ^ 

this effect are invalid, since an appointment , partnership, the^^pjotit ^is in 
of agency signihes an endowing with anthq- 
ritv to transact concerning a matter origi¬ 
nally Biibieefc to the acts of the eonsutuent 


water) becomes the property of the person 
who drew it; and as ho do rives an advantage, 
under an invalid contract, from the property 
of another person (namely, from his lauie or 
his bucket), it igllows thatheow^es a hire tor 
the same. 

The projit to eacfi partner must he in pro¬ 
portion to the Ik ail cases of invalid 

partnership, the profit is in proportion to 
the stock ; any stipulation, therefore, oi an 
excess of proht to either partner is auU, 
Accordingly, if the stock be between the 


only and’ not of the agent; but it is other- 1 partners in equal shares, and they agree to 
wise’in the casi- in question, as the agent is their profit being lu three lots, such agree- 


here at liberty himself to take the neutral 
article without the instruction oi his cou- 
stitiiont, and consequently is incapable oi 
appf^firing as his deputy eoneerning it. ^ In 
short, a nglit of property in a neutral article 
is established only by the acts oi taking and 
putting it in custody. . 

(Inless theif be taken possession of jovntlf/. 
‘ —therefore, both partners take it jointly. 


ment is null, and the profit must be equally 
divided; because, as the profit which ac¬ 
crues is a dependant of the stock, the degree 
of it must be in proportion to t]>e stock, in 
the same inannor as, in a contract or culti¬ 
vation, the grain which is reaped is a depen¬ 
dant of the seed. The reason of this is that 
a claiin to an excess profit can exist ooly in 
virtue of a previous specific agreement: but 


it is equally in partnership between theTn, as in the case in question this agreement has 
they are both equally entitled to it. But if j become invalid m consequence of the iriva- 
one of them only exert himself in taking it, lidity of the contract of partnership itself: 



assistant (as w'here one plucks the fruit, the death or apostasij of either partner—iv 


and the other collects it,—or, where one both 
plucks and gathers it, and the other carries it 
away), in this ease the assistant is to r^eiye 
wages in proportion to his labour.^ This is 
according to Mohammed. (Aboo ^ oosai al¬ 
leges that this rule holds only where the wages 
do not exceed half the value of the article 
in question; but that, if the wages exceed 
this, one half of the value only is paid to 
the assistant, because, as he luid agreed to 
accept on (3 half of the article speemed, his 
right fails with respect to any larger pro- 
poption,) , , X 

Nor in this instance^ where the means oj 
acAjdirmo them arc different.—Iv one man 
possess a mule, and another a Mashack (or 
leather inusket, such as is used in drawing 
water), and they enter into a contract of 
partnership in di’awing water,* by agreeing 


* Water is in many parts of ^sla pro¬ 
cured from draw-wells, sunk to a consider¬ 
able depth. From thi^ edge of such weJls a 
road is (jonstructod or cut, going on from 


one of two partners die, or apostatize, and 
he united to a foreign country,* the contract 
of partnership is annulled; because a con¬ 
tract of partnership comprehends an appoint¬ 
ment of agency, whicli is essential to the 
existence of partnership, for the reasons 
already assigned: now agency is annulled 
hy death; and it is also annulled by the 
oiroumstance of desertion to a foredgn 
country during apostasy, where the Ka/eo 
issues a decree in couaoquonce of such 


twenty to tliirty yards, in an inclined plain; 
and over the well is erected a frarao or cross 
piece, furnished with a pulley, tlirongh which 
a line runs, having suspended at one end a 
large leather bucket [Mashuekl: the other 
end is fastened to traces, m which a muie, 
bullock, or otlujr animal, moving to and iVo 
on the inclined road, by this means draws 
the waler. 

* That is, he expatriated by a decree ot 
the Kazee, issued in conmMjucnco of Ina 
apostasy and desertion. 










PARTNERSHIP. 

because that is equivalent to , responsible :—but to this they reply thatkl 

upon the agency, therefore, being | order which the person ui question received 
annulLTl, the contract of partnerslu]) is also , was not in fact an order to pay so much 
annulled. I rather, merely, an order to trans- 

Whtther the siiTinmr he awareof that event fer so much to the poor, since the payment 
or not. —It is also to be observed that the suv- of actual Zakat is not wi thin his provinc^, 
vi vine' partner bein^y aware of the decease of as this is connected with the intention of the 
his fellow, or otherwise, makes no difference | principal, and no more can be recjuired ot 
whatever with respect to the dissol ution of the person so directed than what is within 
the partnership; because as, in the case in i his province and ability : -the person in 
question, the survivor is virtually discharged i fiuestion, therefore, stands in the same predi- 
frora the agency bv the decease of his part- 1 cainent with one who is directed to perlorm 
ner, it is not essential that he be informed of ' sacrihoe on behalf of another, in a case ot 
that event. Tt is otherwise wherc^ one of, detention; thus, if a person engaged in the 
two partners breaks the contract of partner- 1 ceremonies of pilgrimage were to tali into the 
ship, for the effect of such a breach depends hands of an enemy, and to direct any other 
. x-i.« 1 _/veVioT* T>nrKOn to neriorm sacritiee at tho toRripie on 


upon the knowledge of tho other partner, 
as the breach is a designed dissolution of 
the contract 

Section, 

A person cannot pay Zakat upon^ his part¬ 
ner's property icithout his permission,—\x is 
not lawful for either partner to pay the 
Zakat upon the other’s property without his 
permission, as the payment of Zakat is not 
a branch of traffic. 

Vase of mutual permission to pay Zakat ,— 
If each of the partners give a general per¬ 
mission to the other to pay the Zakat upon his 
property, and each should afterwards first 
pay the Zakat upon his own particular share 
in the stock, and then pay Zakat upon his 
partner’s share, in this case he who last paid 
the Zakat is responsible, Avhetherhe be aware 
of the other having already paid it or not. 
This is according to Haneefa. The two 
disciples allege that he is not responsible, 
w^here he is not aware of that circumstance. 
What is here advanced proceeds upon a sup¬ 
position of each partner having paid the 


person to perform sacritiee at the tonripie on 
his behalt, and the other perform saenffee 
accordingly, after the principal had been 
released from the enemy, and had completed 
his pilgrimage, yet lie does not bear tho loss,’ 
whether he be aware of the detention having 
ceased, or otherwise. The argument of 
Haneefa is that the person in question has 
boon directed to pay Zakat;”^ and as what 
he pays is not in fact Zakat, it is evident he 
has acted contrary to the orders of his princi¬ 
pal, whose design in giving such orders was 
to discharge himself from an obligation in¬ 
cumbent upon him (for it is evident that his 
sole view in subjecting himself to such an 
expense is to ward off the divine anger 
attending the neglect of Zakat);—now, as 
(in the case in question) this design has been 
fully answered by the jiayment of the princi¬ 
pal himself, it can no longer he so by the 
payment of his Bubstitute, and hence it 
follows that the substitute is discharged 
from his commission, whetluT he bo aw^are 
or not, because this, is a virtual discharge, 
and to that knowledge is not essential. 


„nkat upon their respective shares of stock , With respect to the case of pacriftce under 
successively, and not altogether; for wher.H a circumstance of detention, as adduced by 
they have ]iaid it altogether, each is respon- , the tw'O disciples, some in reply to it allege 
Bible for the other’s proportion of it. A I that the principle there advanced is not 
correspondent differeneo of opinion obtains generally adthitted, as concerning that also 
where any indifferent person directs another there is a difference of opinion. Otbers, 
to pay the Zakat upon his property, and the again, maintain that there is an essential 
other accordingly pays the Zakat upon his difference between that case, and the case 
property after the person who bo directed under consideration. The reason they give 
him had already paid it; for, according to for this difference is, that sacrifice is not in- 
ITaneefa, the person acting under such cumbent upon the detained pCTSon, as ho is 
direction is responsible, whether ho pay the permitted to delay it until his detention 8Im 11 
Zakat with a knowledge of the above circum- cease. The payment of Zakat, on the other 
stance, or otherwise. The two disciples, on ; hand_, is incumbent, whence the design m 
the other hand, maintain that he is not appointing an agent to pay it is to discharjje 
responsible unless he pay it, having n know- ; an obligation ; and as this deBign is not fuh 
h'dgo of that circumstance, as he has acted I filled,t it follows that the agent has no credit 
by direction, and consequently cannot be | for his payment, and that what he pays^is a 
hold answerable. They admit, indeed, that' ' ^ ^ ... 

it may he objected that what the person 
actios* under such direction pays is not 
Zakat,* and consequently he ought to bo 


* Because Zakat has been already paid by 
the principal, and hence what tliis pterson 
pays is not properly Zakat, but rather 
gratuity or alms-gift. 


waste and destruction of the property of his 


* That is to say, the expense attending the 
sacrifice (although it be insufficient and 
nugatory under such a eircumstanco), nover- 
theleaa falls upon tho director, nob upon the 
person directed. 

t As it has been already fullillcd by the 
payment o.t the principal himself. 
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which he is consequently ’ these, are excepted from the contracti _ 
^^viogjrd^ihle. The case of sacritiee under a necessity, they are the sole property of the 
circumstance of detention, therefore, is not purchaser in virtue of the spirit of a con tract 
analogous to the case now under considera - 1 of purchase and sale; he, therefore, must 
tion, as sacritice in such a circumstance is ' pay half the price^ thereof to his partner, 
merely lawful hut 3iot incumbent, and hence 
the sacniice performed by the delegate is not 
to be regarded as a waste and. destruction of 
the property of his principal, for which reason 
he is not responsible. 

A female slavt\ pxirckased ttnder a contract^ 


Sl 


of reciryrociiy^ hocomes the property of ^ alleged 


I because he has dis(jhargGd a debt due from 
I himself [for the above articles] out of the 
partnership stock, whereas, in the case under 
I consideration the purchaser discharged a 
I partnership debt, which was equally due 
I from both partners, for the reasons already 


partner \6ho^ loith permission of the otheri \ 
has carnal connexion with her.—I f one of 


But the seller may take the price from 
either.—Vi is to be observed that, in the 


two partners by rc'cipxocity permit the other case in question, the seller of the slave .is at 
partner to purchase a female slave with the j liberty to take the price from either partner, 
partnership stock, and to have carnal con- . according to all our doctors, because this 
nexion witii her, and the other act accord- i price ia a debt incurred by a,n act of traffic, 
ingly, in this case the slave appertains to I A contract of reciprocity, moreover, compre- 
ihe purchaser, and he is not responsible ior ' liends bail; and hence the price of the skiyo 


resembles (in this respect) the iirice of victuals 
or clothing. 


anything. This is a.ocording to llaneeta. : 

The two diKseiples allege that the other part- j 
ner is entitled to take half the price of the , 
slave; because tlie purchaser bus paid lor tho | 
slave out of the partnership stock, and cou- ' 
sequeiitly his partner has a right to be repaid 
his share in the same manner as in the 
purchase of victuals or clothing (that is, as, | 
where one of two part.uers by reciprocity i 
purohnves vii luals or clotliing. pnyiug the j 
price out of the partnership stook, the other 
partner i« eulillttl to taky half the price Iruixi 
the* pTir». linKi*. 60 nUo in the CQ»e in qum-1 
lion). The ground upon which this proceeds 
iib that the eJAV». in question has become the 
sole and exclusive properly of the purchaser 
\w 
lion 

the right of property, - 

price of the slavo is solely and **xcl>i«v» ly 
clue from the purcliaser. The argument ot 
Hancefa is that the slavo has fallen into tho 
possession of both partners, a ccrtiori, accord- j 
ing to what partnership requires (for Uuy 
cannot alter the requisites of partnership); the 
slave, therefore, is the property of both, in 
the same manner as if no perinhsion luui 
been given : now the permission impHca that 
the person who grants it makes u gill ol his 
share to the ymrehaser ; lor carnal connQxion | 
is law^ful only in virtue oi right of FOpyrtr ; i 
and there is no mode of establishing thut m the I 

present case but by gilt; the appropriator’s right in it is extinguished, 




BOOK XV. 

OF WAKF, OB APP,R 01 'aiATI 0 NS.^' 

Definition of Tf and various opinions 
respecting it- W.iKi*, in i>rinuuvi: m nsr, 
mi ftpi. Qulvnlion. In the Unguap.; of tho 
iJiw (aocordiiig to llancrfn), it the 

appropriation of uny particular Ihin^ in siioh 
away that ihe approuriatoTS nght in it 
shall still continue, and the advantage of it 
ch^ai lUhlu puri'oise, lu the man ner 

of 
iujc is 

u nonentity, and as the alms-gift of a nonen¬ 
tity is invalid, it follow's that appropriation 
is iil»:gui.t it n, mm'eovHP, recorrled 

m th*' Muhsoot tliftt llaiie* fa h» Ul iippru- 
priation to bo inralid. The most approved 
authorities, however, declare it to be valiil 
accoiding to bitn ; but since (like a loan) it 
is not of ail absolute nature, J the appro- 
priotoT is held to be at liberty to resume it, 
nud the sale or gift of it is consequentiy 
lawful. According to the^ two disciples, 
Wakf signifies the appropriation of a par¬ 
ticular article, in such a manner as subjects 
it to the rules of divine property, whence 


be supposed on this occasion. * as tJm 
lishment of a right of property by sale would 
be repugnant to the requisites of a contract 
of partnership ; for if the partner wt' re to a<* 11 
his share to the purchaser, still that share is 
in partnership between the two, and does not 
belong exclusively to the purchaser. .His 
{-hare, tliereforo, is made the property of the 
purchiifier by gilt im])lied in the permission 
granted to the purchaser lo have carnal Oon- 
nexion with the slave. It is otherwise with 
respect to victuals and clothing, because, as 


* Meaning a complete sale from ono partner 
to the other. 


and It becomes a property of Hod by the 
advantagi of it rcuultU'g to his creatures.— 
The two disciples, therefore, hold appro¬ 
priation to be absolute; and, consequently, 
that it cannot be resumed, or disposed of by 
j^ift or inif; and that inheritance also does 
not obtain with respect to it. (There is, 
indeed, ono point upon which the disciples 
differ in opinion; for, according to Aboo 
Yooaaf, the appropriation is absolute from 

^ Meaning always of a pious or ehuntable 
nature. 

t That is, has no force in law. 

i That is, it is not ibbevouaddk. 












A?rROPllTATrC)?TB. 


^ 3 Tit of its exocution; whereas Mo- 

_ holds it to become absolute only on 

Tolivery of it to a Mootwalee, or pro¬ 
curator;*—as will hereafter appear.) Thus 
the term Wakf, in its literal sense, compre¬ 
hends all that is mentioned both by Haneet'a 


the appropriator wishes to apply the 
arising: from what lie o.ppropriates to some 
clmrixablo purpose in perpetuity, which is 
impossible, unless his rigrht of property in it 
continue. Foubtfily, it is irapossibio that 
the appropriator s right of property in the 


and by the two disciples, how, such being 1 Wakf should be extinguished, during its 
the case, no preference can be given to the l existence, without its becoming the property 
tenets of one party over that of the other, as of some other person, as the law does not 
dravvnfrom the meaning of the terra.; this ' admittheideaot a thing, daring its existence, 
preference, therefor, must be give.n as drawn I going out of the possession of one proprietor 


from arguments. The arguments of the two 
disciples upon this subject are twofold: 
ihftST, when Omar was desirous^^of ‘bestow¬ 
ing in charity the 
prophet said to him, 

ACTtTAL LAND ITSELF, in Order that it may 
not remain liable to be either sold or iiE- 
STOWEi), and that i nhetii.tanc.e may not 
hold in itS econdly, there is a necessity 
for the appropriation being absolute, in order 
that the merit of it may result for ever to 


without falling into the possession of another 
proprietor. \Vakf, therefore, in this par¬ 
ticular resembles a Bayeeba. (A Sayeeba is 
lands of Simag, the a female camel, set at liberty in pursuance 
You must bestow the of a vow (as where a man says, “ if I return 
home from this joiimoy,^’ or, recover from 
this disorder a certain female camel of mine 
is Sayoeba,’’*) which the owner prohibits 
himself from any further use of; in the same 
manner as a Baheera, or female camel, whioh, 
after producing ten colts, it was customary, 
in times of ignorance, then to set at liberty, 


tlie appropriator; and this necessity is to be - „ . - s 

answered only by the appropriator relin- ■ rendering it unlawful to be used or oaten.) 
quishing his right in what he appropriates, I Appropriation, in short, resernbles the Pagan 
and dedicating it solely to GtOD ; which dedi- 1 act of setting a camel at liberty, in this 
cation, as being agreeable.to the law, in the I respect, that the thing appropriated does not 
same manner as that of a mosque, must go out of the right of property of the pro- 
therefore be made in the same mode.^ The prietor :—in other words, it a man constitute 
arguments of Haneefa conoorning it^are his quadruped a Sayeeba, still, it continues 


various. Fikst, the prophet has said, “Pro¬ 
perty cannot, after the decease of the pro¬ 
prietor, bo detained from division^ among his 
heirs" (in other words, appropriations are 
not ABSOLUTE, but inheritable). ^Shirrah 
moreover says, “ the prophet determined ^the 
sale of an appropriation to be lawful,’*— 
which is as much as to say, that “ before 
the promulgation of, the law by the holy 
Mohammed (on whom be the blessing and 
peace of (>od) appropriations were absolute ; 
but our LAW has rendered them otherwise.” 
—Secondly, the appropriator's right in the 
article appropriated must still continue in 
force, for this reason, that it is lawful tor the 
creatures of God to derive an advantage 
from it, either bv tillage (if it consist of 
land), or by residence (if it consist of 
dwelling-houses); for if no one had any 
right in it, any acts with respect to it would 
be unlawful, in tho samo manner as with 
respect to a mosque. It is, therefore, evident 
that a right f>f property in it still continues : 
and it is also evident that this right of pro¬ 
perty must rest with the appropriator, and 
not with any other person, as he alono is 
entitled to expend the revenue arising from 
it upon the objects of the appropriation, and 
to appoint a procurator over it; but yet, as 
the term Wakf implies giving in charity, tho 
use of it resembles that of a loan. 'JTi lai) ly, 


• Literally, a person endowed with autho- 
•ity ; the t<jfm fyroeurator is adopted by the 
translator, as being peculiar to the mauage- 
raent of a religious foiindatUm, and asdistin- 
guidling thi-^- irora that of a common 

agent. 


his property; and so also, if a person appro¬ 
priate his lauds or quadruped. .It is other¬ 
wise in a case of manumission, as that is a 
dereliction of property. It is otherwise also 
in the ease of a mosque, as that is dedicated 
purely to God (whence it is uulawful to 
derive any advantage from a mosque), 
whereas, in a case of appropriation, the 
right of the individual still continues in 
force, and that, consequently, is not dedicated 
purely to God. 

Almiation of the article appropriated is 
completed hy a decree of the magistrates and 
the declaration of tho appropriator^ or the 
comignment of it to a procurator. —It is 
reported by .Kadooreo, from ILaneefa, that 
the appropriator*s riglit of property is not 
extinguished, except where the magistrate 
so decrees, or where the appropriator hi mao If 
suspends it upon his decease, by declaring 
“ When I die, this house is appropriated to 
such a purpose" (and so iorth). Aboo 
Yoosaf alleges that his right of property is 
extinguished upon the instant of his saying 
"I have appropriated*’—(and such also is 
the opinion of Bhafei) ; because that is a 
dereliction of property, in the same maimer 
as manumission. Mohammed says that it is 
not extinguished until he appoint a procu¬ 
rator, and deliver it oyer to him: and 
dccroes are passed upon this principle. Tho 
reason of this is that the right of God cannot 
bo established in an appropriated article but 
by implication, in the consignment of it to 

^ Literally, running about at libertyr It 
may be used towards a female slave aS a 
formula of manumission. 










APPROPRIATIONS. 


(as a transfer to tbe Alrai^bty, I 
the proprietor of all things, ' 

_jfigh it cannot be etleoted actuoUy and i 

expressly, yet may he so depoudantly) ; itj 
therefore beooine.s subject to the rules of 
divine property depeiidantly, and couse- ^ 
guently resembles Ziikat and alms-gift,, 
With respect to what is reported from| 
Haneefa, that/‘the appropriator's right of| 
property is extinguished by a decree of the I 
magistrate/'—our author remarks that this j 
is approved doctrine, as such a decree removes ' 
all aitFereuoe of opinion. With respect, 
however, to what is further reported from 
him, that “ the appropriator’s right of pro- | 
perty is oxtingnished in consequence of his 
suspending that upon his decease,'’ it is^ 
altogether unfounded, as his right of pro¬ 
perty cannot be extinguished but by his i 
bestowing the use of trie article for chari¬ 
table purposes in perpetuity, in which case | 
it is the same as a bequest of perpetual I 
usufructin this instance, therefore, his 
I’ight of x>roperty becomes extinct, and the ; 
appropriation is absolute. i 

A decree of the magistrate fixes an appro- ' 
priation : hut the decision of a referee does \ 
not fi,x it .— It is related, in the Fatavee ICazee 
Khan, that judicial decrees are issued on the 
subject of appropriations only in oases where 
a person having appropriated a particular 
article, and dolivered it over to a Mootwalee ' 
or procurator, is afterwards desirous of i 
resuming it; and the-latter disputes the | 
resumption, on the plea of the appropriation i 
being absolute; and they carry the matter | 
before a Kazee, who decrees it to be absolute. | 
—Oonoerning a case where the parties autho¬ 
rize any third person to decide^ upon this 
point, and he decides the appropriation to be 
absolute, there is a difference of opinion : it 
is certain, however, that such a decision is 
not binding upon the parties. 

(Jase of an appropriation made upon a 
dcath-bca. —If a person make an appropria¬ 
tion upon his death-bed, Tchavee reports 
that, according to Haneefa, it stands in th(! 
same predicament with a bequest after death, i 
--(that is to say, is absoliito): contrary to an | 
appropriation made during health, whioh is 
held by Haneefa not to be of an absolute , 
nature. The true statement, however, is 
that the appropriation in question is^ not 
absolute, according to Haneefa ; but it is 
absolute, according to the two disciples; 
with this distinction, however, that the 
appropriation hero treated of is regarded as 
from the third of the appropriator’s estate, 
whereas an appropriation made during health 
is regarded as from, the whole of the appro¬ 
priator’s property. 

The uppropriator*s right of property is 
(kHtroi/ea; but loithout a transfer of that 
right to anij other -Upon an appro¬ 

priation becoming valid (that is, absolute, 
ac(U)rding to the various opinions of our doc¬ 
tors, as hero stated, according to llanoofa, 
ill consoqueiioe of the appropriator’s declara¬ 
tion, ami the magistrai-o’s subsequent dticrce 


—and according to Aboo Toosaf, by his s^j 
pie declaration, -and according to Moham¬ 
med, by his declaration and delivery to a 
procurator),—it passes out of tho possession of 
the appropriator; but yet it does not become 
the property of any other parson ; because, if 
this wore the eise. it would follow that it is 
not in » state of detention, but may be sold 
in the same manner as other property; and 
also, because if the person, or persons to 
whom it is assigned were to become the pro¬ 
prietor of it, it would follow that it could 
not afterwards pass out of his possession in 
consequence of any condition stipulated by 
the former proprietor,—whereas it is not so, 
ior if a person were to appropriate a dwell¬ 
ing-house (for instance) to the poor of a par¬ 
ticular tribe, and the poverty of any one of 
these were afterwards reinoved, the right in 
it passes to the others, which it could not do 
if this person were a proprietor. 

Any undejinod part of a thing may be 
appropriated —The appropriation of an uu- 
dehned part or portion of any thing • is 
lawful, according to Aboo Y oqsaf. Moham¬ 
med alleges that an appropriation of this 
nature is unlawful; becauso as actual pos¬ 
session is held by him to be an essential 
(by the procurator taking possession of the 
article appropriated), so, in the same man¬ 
ner that witiiout which possession cannot 
take place is also an essential, namely, 
division; and this can only bo in a thing 
capable of division. (With respect, how¬ 
ever, to a thing incapable of division, the 
appropiiation of an indefinite portion of it 
is held to be legal by Mohammed also, as he 
conceives an analogy botwceii this and a gift, 
or charitable donation.) The ground upon 
which the opinion of Aboo Yoosaf, proceeds 
is, that the separation of an indefinite part 
of any thing is indispensable to the taking 
possession of it; but as the taking {loasession 
is not (according to him) essential in a case 
of appropriation (whence the means of taking 
possession is also unesseutial), it follows that 
the appropriation, of an hidcfinite part of 
any thing is held by him to ba lawful, 
b'rora this rule, however, he excepts a mos¬ 
que, or burying-groand, the appropriation 
of anv undefined portion of which is unlaw¬ 
ful, although it be of an indivisible nature ; 
because the continuance of a participation 
in any thing is repugnant to its becoming the 
exclusive right of God ; and also, because 
the present discussion supposes the place in 
question to be incapable of division, as being 
narrow and confined, whence it cannot be 
divided but by an alternate application of it 
to different purposes, such as its being ap¬ 
plied one year to the interment of the dead, 
and the next year to tillage, or, at one time 
to prayer, and at another tune to the ki.'cping 
of horses, which would be singularly abomi¬ 
nable. It is otliorvvise with viigard to tho 
appropriation of anything else than a mosque 

* Such as the lialf, or the fourth, of a fluid, 
liouse, ttc. 
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V*A ^^) 3 airtiiig“groivnd ; because the appropria- 1 thing be appropriated to a finite 

an iiudetined portion of any other |- appropriation is iniporiect; wLence it 
' — liiatter, ■where it is of an indivisible nature, an appropriation is rendered void by making 
is deforced to be lawful by all our doctors, as i it temporal^, in the same manner as a eale 
be hired (for instance), and the parties ' ' 


It mav 

may divide the rent, 

Case of appropriation of land^ where an 
indefinite portion of it afterwards appears 
to be the property of another person .—a 
person appropriate laud/^ and it should 
afterwards appear that an indefinite portion 
of the land (such as the fourth) was the 
property of auother person, the appropria¬ 
tion is void with respect to the remainder 
also, according to Mohammed; because, in 
this instance, the separation into indefinite 
divisions is associated with the appropria¬ 
tion, which is conseq.uently iu-valid, in the 
same manner as a gift. It is otherwise 
where a donor resumes a part of his gilt; or 
where the heirs of a donor who had mode 
the gift upon his death-bed resume two- 
thirds of his gift after his decease: for if a 
person, iiyion his death-bed, make a gift or 
appropriation of the whole of his property, 
ana the heirs resume two-thirds, still the 
gift or appropriation are not rendered void, 


is made void by limiting its duration. 

OBJKCTiOi^.—This argument of Han eel a, 
that the right of property becomes extinct 
without “ a transfer of it,” contradicts what 
was formerly said, that, “ according to 
Haneefa, iu appropriation^ the right of pro¬ 
perty is not extinguished. ' 

Re FI. Y.— There are two reports from 
Haneefa upon this subject. One ot them 
is that which was before stated. Another 
mokes the opinion of FJaneefa to agree wiHi 
that of Mohammed, ^ome also allege, in 
reply to this objection, that what is here 
advanced from him proceeds from a suppo¬ 
sition of the magistrate having decreed the 
appropriation to bo absolute, untler Avhich 
ciroum stance it passes out of the possession 
of the appropriator according to all our doc¬ 
tors. 

The argument of Aboo Yoosai is that the 
design of the appropriator is to perlortii an 
act of piety iiceeptahie to God ; and this is 
fully answered in either case ; because piety 


because/iu this instaneo, the separation into j on some occasions may consist in the appro- 
indefinite divisions is supervenient, and noti priation of an article to a terminable object, 
associated; that is, at the time of the gift or - and it may at other times consist m the 
appropriation, the article was not divided ; appropriation of a thing to an interminable 
into undofinGd portions, but became so after- 1 object; — the^ appropriation, thercf<>i'6, is 


wards. If, however, it should appear that, equally valid in both instances.^ 
another is entitled to a jiortion of the land, 
of a fiperufie and not an undefined nature, in 
this case the appropriation is not void w'ith 
respect to the renuiinder, because of no in¬ 
definite division existing in this instance: 
and gifts and cliaritahle donations are also 
subject to the same Analogy. 

The objects of an appropriation 7aust he of 
ei p)erpctual 7 iitture.—k^ appropriation is not 


I^ow some 

say that perpetuity is essential to it. A boo 
' Yoosaf, how^ever, does not consider the men¬ 
tion of perpetuity as an essential, as the 
terms appropriation oi’ charity do clearly 
I argue thus much, according to what was 
before advanced, that “ Appropriation, like 
raamimission, signifies an extinction of a 
right of property without a tranferof that 
right." According to Mohammed^ on the 


complete, according to Haneefa and Moham- 1 other hand, the mention of perpetuity is an 
med, unless the appropriator destine its essential; because appropriation is a chan- 
ultimate application to objects not liable table donation of the use of a thing, or ot 
to become extinct; as where, for instance, a i actual product; and as those are sometimes 


its "application ultimately to I temporary and soiuetimeB perpetual, the 
jioor (by saying, " 1 appro- general mention of it cannot be understood 
’■ as a perpetuation : it is therefore indispen- 


man destines 

the use of the ^.. , ^. 

priate this to such a person, and aftci' him 
to the poor),’— because these never become 
extinct. Aboo Yoosaf m aintains 1 liat where 
the appropriator names an object liable to 
termination (as if he were to say, " I have 
appropriate<i this to Zeyd), it is valid, and 
after the deatli of Xeyd it passes, as an 
appropriation, to the poor, although the 
appropriator had not named them. The 
argument of Haneefa and Mohammed upon 
this point is that appropriation requires an 
extinction of right of property, without a 
transfer of it; and as this, like manumission, 
is of a. perpetual nature, it follows that if a 


• Arab. Akkar ; meaning any immoveable 
property whatever, whether lands or tene¬ 
ments. /imeen is the terra in the rcrsiati 
version, and the translator therefore renders 
it land throughout 


sable that pcrptiiuty be expressly mentioned. 

Appropriation of immoveable and qf 
moveable propertij. Tuk appropriation of 
land is lawful; because several of the pro¬ 
phet’s companions appropriated their lands: 
but the appropriation of moveable property 
is altogether unlawliil, whether purposely, 
or as a dependant. This is the opinion of 
Haneefa. Ahqo Yoosaf aJleges that if a 
person appropriate lands, togetlmr with tlm 
cattle and slaves attacdied to them, it islaw'- 
i'ul; and the vSiime of all instruments of hus¬ 
bandry ; because those are all dependants of 
the soil m the fulfilment of the design; tho 
appropriation of those, therefore, as depen¬ 
dants of the land, is lawful j for many things 
arc admissible dependantiy, ■which are not so 
positively; thus the sale of wine (ior iu- 
stanoo) by itself is unlawful, ■whereas, along 
with land it is lawful,- and in tho same man- 







APPROPRIATIONS. 

of the beam of a bouae | in moveables, since these are not of a lastin 
^3al»wM, wherfas alonsr with the house I nature: aniilosY theretore sugjs^esta that the 
i t^ clearly legal. The opinion of Moham- appropriation of moveables in general is 
moil, also, accords with that of Aboo Poosaf unlawful :-it is admitted, howeveis m some 
in this point, because as he holds the appro- , articles (although contrary to analogs), 
priation of moveables to be lawful merely in because ol the traditions 
virtue of the apuionriator’s declaration, it , and in other articles (such ns axtsj, saws, 
follows that ho admits the appropriation of I and so forth), btpause of 
thecas a dependant to be legal d fortiori, ' appropriation of fnm.ture, d 

Mohammed is also of opinion that if a per- slaves, is unlawful, as being omitr ^ .o the 
son appropriate horses, camels, or arms, to suggestions of analogy, mW tpe 

earrv^oa war against infidels, it is law- neither tradition nor utility to siyiport the 
fii];~-iu which opinion (as lawyers report), legality, 

Aboo Yoosaf coincides with him. Thus pro- 1 deenars. With respect J,? 
ceeds upon a. favourable construction; tor I advanced that those articles att, analogous 
analogv' would suggest that such an appro- ' to lands, horses, and annour, we reply that 
priation is unlawful for the reasons already no analogy can be adIMtied between them ; 
aUeged. The reason for a more favourable because land endures perpetually, 
construction, however, is that the prophet, horses and armour are instruments of war 
onersaid “Kuaup has appropriated his I against iiiiidels, which is among the highest 
HORSI 3 and AnMOPii in the way of God ; and religious obligations, whence the propcrti rf 
Teilius has appropriated his horse in the | piety exists m the appropriation 
way of (ioiJ.”*-Aocording to Moh,amraed, articles in a much stronger degree than ni 
the appropriation is lawful of all moveables, the appropriation of other moveables; Uic 
the apTiropriation of which is commonly I analogy, thorofore, is not aAlowed. 
practised, such as spades, shovels, axes, saws, | An approfnaiton cannot 
planks, coffins (and their appondag-es) stone ^ /erred—LrON an 

or brazen vessels, and books: but according j valid and ahaqhite, the »ale oi transfer of the 
to Aboo Yoosaf it is unlawful; because thing appropriated is unlawtul, aocoruuig to 
analogy cannot be abandoned hut on the i aU lawyop i the transloris uiiiawlul, 1^^^^ 
express autlio.rifcy of the sacred writings; of a saying of the 

and as horses and armour only are there 1 ACTUAL land itself m chanty, in siif^h 9- 
mentioned, the admission must be restricted manner that it sliuJl no longer be saleable 

nor inheritable.’ An appropriation, there¬ 
fore, ia incapable of sale oi transfer, upon 
becoming valid and absolute. 

But it may he dimded off, where it constsU 
of fm undejined part of anything,— If, How¬ 
ever, the appropriation consist of an un¬ 
defined part of anytluiig, and (in conformity 

__ _ ,wifii the doctrine ol Aboo Yoosaf) become 

priation of a 'K oe.AN is lawful, so also is the i absolute, and the partner require it to be 
appropriation of any other book): and this ; divided off', such division is Inwhil; because 
is approved, because other books as well as ' division implies separation and distinction. 
Kor.ins are kept for the purpose of reading I -In all tilings, mcleed, except those winch are 
and instruction. Most lawyers have passed I computahle by weight or measure, exchange 
decrees according to the opinion of Mohaiu- chiefly prevails; m appropnation, however, 
med in this particular. It is written in the ; a superior regard is had to separation and 
ratavee-Kazee-iaian that there is a differ- distinction, in order that the annropnaUon 
ence of opinion bet ween the Elders concerning may be valid ; the dividing it off, tlirretoie, 
the appropriation of books.—Eikkea-Aboo- is not to be regarded ni the tight of a sale oi 
al-Sevb, however, holds it to bo lawful; and transfer, and is cotiseiiuenily legal. ^ 
decrees pass aocordinglj. . . 

The appropriation of articles imvhich it IS he must divide it oil and 

not emtomary is unkiwfuL —lx is not lawful detach it from tho^ie of his partner ; because 
to appropriate moveables, the appropriation he alone has authority to do this during his 
of which is unusual or uncommon, according life, or hxs executor, after his decease. If, on 
to our doctors. AShafei alleges that the the other hand, a person appropriate the half 
appropriation is lawful of everything which .''‘■ 

admits of the use without a destruction of 
the subject, or of everything lawfully sale¬ 
able, because such articles aa admit usufruct 
resemble land, horses, or arms. The argu¬ 
ment of our doctors is that appropriation 


accordingly. Mohammed says that analogy 
may be abandoned on account of utility (as 
in arts or nianufactures, for instance)*, and 
utility exists in the articles in question. It 
is, moreovi r, recorded of Nasseer Ibn Yehce, 
that he appropriated his books, as conceivi ng 

that to bo analogous to the appropriation ---- — - 

of a Kohan (in other words, as the appro- . wifli the doctrine oi 
. ' also is the i absolute, and 
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(for instance) of his own land, in this case 
the Kuzee ia to divide it off, and alienate it 
from ,the appropriiitor - (or the appiopriatoi 
may sell one half (for instance) of his hind to 
anj' other person, and then divide oif the 
nienfc of our doctors is that appropniuiou portion appropriated and alienate it from 
requires perpetuity, according to what has that person, and afterwards re-inirchase the 
been already stated; and this cannot exist remainder .from the purchaser )dor the 


* This 
iuiidels. 


is, in waging war 


against the I * This is merely a device, for the purpose 
of obviating legal objections. 
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j);propriatoT is not at liberty himself to 
off tlie portion of land which. ht=! has 
appropriated, or to separate it from^ that 
portion which he has not appropriated,^ 
because one person is incapable of hirasolf 
making a division, and thus giving? to him¬ 
self, since division can take place only 
between two. 

In case ofdivilmg it the payment of a 
hakmce made hy the ajypt'opriaior lawfulj 
hut if made to the appronriatory it invciU- 
dates the appropriation—h, in dividing off 
appropriated land, any balance occurs (as 
w'hero a person appropriates hia share in 
partnership land, and^ he and his partner 
accordingly make a division of the land, and 
the share of one of them proves defective, 
and the other makes up the differenoe hy a 
payment in money), it is unlawful, where 
this balance is paid to the appropriator, as 
the sale of an appropriated article is unlaw¬ 
ful : but if it is the o.ppropriator who pays 
the balance, it is lawful, and what he gets in 
return is liis property ; f, therefore, he be 
desirous of having it divided off from the 
part he has appropriated, ho must refer the 
matter to the Kazee, in order that he may 
separate the portion appropriated from what 
he [the approiiriator]’gets in return for the 
balance. 

The income of (m appropriation must he 
expended ( m the first instaner) upo7i heepiiuj 
it in repair. —Iris incumbent that the in¬ 
come of an appropriation he in the first 
instniico expended, in the repairs* of it, 
whether the appropriator may have stipu¬ 
lated this or not; because his design was 
that the incomo should serve as a perpetual 
fund, and as a perpetual inooine cannot be 
drawn from the article appropriated unless 
it bo preserved In continual repair, that is 
a necessary attendant upon it; and also, be¬ 
cause all acquisition must be attended with I 
expense — (in other words, ho who enjoys I 
th^^ profit must also bear the loss).--In short, 
upon tho person to W'hom the advantaf^e of a 
thing accrues, must rest the inoonvenioncos, 
attending it; and such being the oase,_ it 
follows tliat tho repair of an ap])roprmtion 
resembles the subHistonco of a slave whosci 
service has been hequeathed to any one, for 
the vsubsistence of sucli slave rests upon tho 
legatf^e of us ufruct, I f, the rofore, the appro- 
priation be to tho poor, and the requisition 
of r(ipairs from them he impossible (because 
of tho appropriation itself being their sole 
depondence), the repairs must be afforded 
out of the incomo arising from it. 

Unless the appropriatee he richy in which 
case he is amwernhkfor the repairs — If,1kpv- 
ever, the appropriation be to some particular 
person, in the first in stance, and after him to 
t]i(3 poor, the repairs are iti this case due out 
of that poison’s property (hut he is at liberty 

* Aral), Tnmocr: moanihg, the rcTidoriiig 
a place hahitahle, hy cultivation, if it bo 
land, or by rebuilding, <tc., if it be housos. 


to furnish tho means out of whatovetjf tjt Qf 
his property he chooses), during his life ; ana 
in tnis cjase no part of tlto income is laid out 
in repairs, because the requisition from tho 
person who enjoy a the benoiit is in such 
instancG possible, since ho is specified and 
known. 

But in such a degree only^ as may suffice 
to preserve it m its original state.—lx is to 
be understood, however, that the repairs are 
to be made out of the property, only in such 
a degree as may bo reepusite to preserve it 
in the state in which it was appropriated: 
if, also, it fall to ruin [or run waste] it is to 
' he restored to the state in which it was 
I appropxiated, because tln^ iucoinc of it was 
made over to others, and was to be derived 
I from it as in that state, and not as in any 
I superior state ; and as such income is the 
I right of him to whose use it is appropriated, 
4t is not lawful, without his peimiasion, to 
I expend it in repairs to a degree beyond the 
i original state of the appropriation. J^ome 
I are also of opinion that the same rule obtains 
where the a])pi'opviatioii is to the poor at 
I large, and not to any particular i.ndividiial, 

I —that is to say, the income is not to be ex- 
I pended in rfipairs beyond the original state 
of the anproTiriation. Others allege that this 
is lawfiu. The former, however, is the better 
opinion ; because the income arising from an 
appropriation is expended in tlio repairs of 
it only from tlie necessity of preserving it as 
it was originally, and there is no necessity 
for repairs beyond what may suffice for this 
purpose. 

The repairs of a house are Incitvihent 
upimtha individual occupant pro tempore.— 
It a person appropriate a house, with this 
condition, that lua son or any other person 
Shull reside therein during life, the repairs 
axe incumbent upon him who has the right 
to inhabit it, because he who enjoys the 
profit must also be^ir tho loss (as has been 
already stated), and the easo consequently 
resembiea the subsistence of a slave whose 
service has been bequeathed to any peraou 
by his master. 

Or if he neglect thisy the magistrate 7 nust 
lot the hnusfiy and furnish the repairs out of 
(hy rent. — Ip, tliereiorc, tho person in ques¬ 
tion refuse or neglect to repair the house, or 
be incapable of so doing, from poverty, the 
magistrate must in this case let it, and pro¬ 
vide lor the repairs out of the rent; and 
must return it to hi m upon the repairs being 
com])lctod ; boeausc by this means attention 
is paid to the rights both of the appropriator 
and of the porson to whose use it is appro¬ 
priated, since, if it were not duly repaired, 
the tenement wotdd be lost, and the rights 
of both would bo consequently destroyed ; 
the repair must therefore be ])ravided out^of 
th(^ rent, in order that the rights ot the parties 
may bo secured. 

But the aceupani is not liuhle to any com¬ 
pulsion. —It is to be observed, howcvor, that 
whore the person to whom the article is a.p- 
proi)i'iated refuses to make ih.e repairs, he is 
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aVt be ‘gbrnpelled, because the repairs 
would bo at bi.s loss, his case being the same 
iiB of the proprietor of the seed, in a 
contract uf cultivation, who, if he refuse to 
cultivate the land, is not liable to any com¬ 
pulsion, as the cultivation cannot be eifected 
without the loss of his property, namely, the 
seed. . 

Objeotiok.—U l>oiL the occupant rciuaing 
to make the repairs, it would appear that 
the magistrate snoiild not retaru the house 
to Mm after the repairs are completed; be¬ 
cause, as he thus assented to the destruction 
of hia right, any attcjition to that is unneces¬ 
sary. 

Eeplt.- The refusal of the occupant to 
repair the house does not argue his assent to 
the destruction of his right, as there is a 
doubt with respect to the motive of his 
refusal, since it is possible, that he has 
refused merely on account of the expense 
to his property; his right, therefore, is not 
destroyed because of the doubt. 

And none can lei the Jwuse hut the ynagis-’ 
is proper to observe that it is not 
lawful for the occupant to let the house, 
since ho is not the proprietor. The magis¬ 
trate, on the contrary, possaases a general 
power, as being the agent of the community. 

Decayed materials are to he used for 
repairs.—^xicni buildings or materials of an 
appropriation as become damaged or useless, 
mast be employed by the magistrate in the 
repairs of it, where necessary ; and if these 
be not immediately necessary, he must keep 
the articles in (piestion until such time as 
occasion oilers, when ho must employ them 
in making the necessary repairs; as repairs 
are required from time to time, in order that 
the appropriation may he continually pre¬ 
served, and the design of the appropiaafor 
answered. If the materials of the decayed 
place be damaged so much as to render it 
impracticable to employ them in the repairs 
(by tlio timliers being broken, for instance), 
it is incumbent on the magistrate to sell 
them, and expend the price in such repairs : 
but it is not lawful for him to give them to 
the occupants, because the timbers, and so 
forth, are constituent parts of the actual 
appropriation, in which no person has any 
right, —their right being merely to the use, 
and not to the thing itself. ^ 

Case of appropriation^ with a reserve of 
the nse to the appi'opriator during^ life. —If 
a person appropriate a house (for instance), 
with 0 , reserve of the incouio to his own use 
during life, and after his death to go to the 
poor, tliisis lawful, according to Aboo Yoosuf. 

Our author remarks that this is deemed lawful 
by Aboo Yoosaf; hut that, judging from the 
opinion of Moharamed, it is unlawful ;-“and 
such is the opinion of lliilal Kazee and Shafei 
respecting it. Some allege that the difforenco 
between A boo Yoosaf and Mohamined upon 
this point is oocuBionod by their diObiencc of 
opinion conoerning the necessity of consign¬ 
ment; for, according to Mofiaumiod, the 
consignment of the appropriation to tho 


Mootwalee, or procurator, is an essential, an^"lj 
consequently it is unlawful for the 
priator to reserve the Income to him-sell: 
according to Aboo Yoosaf, on the contrary, 
this is lawful, as he does not hold tho con- 
sigiimeiit to a procurator to he an essential. 
Others, again, allege that their ciiiference 
upon this point is not occasioned by their 
difference upon any other point, but is merely 
an original difference of opinion with respect 
to the present case itself. ITiis ditferonee ot 
opinion between the disciples 'jiibsistsm every 
case, that ia, whether the appropriator reserve 
the whole or a part only of the income to him¬ 
self during life, and alter hi.s death to go to 
the poor. If, also, the appropriator reserve 
the whole or part of the inoomo from his 
appropriation to tho use of his Am-Walids, 
or his Modabbirs, during their lives, and after 
their deaths destine it to the poor, some say 
that this is lawful according to all oui 
doctors. Others, however, maintain that, in 
this instimcG also, the above difference of 
opinion obtains: and this is approved, because 
his reserving the income to their use for their 
lives is equivalent to his reserving it to Ms 
own use. The argiunent in favour of Mo¬ 
hammed's opinion is that appropriation is a 
gratuitous act, effected in the transfer of a 
property to Oon, by delivering over the tiling 
appropriated to a Mootwajee or procurator 
(for 'a transfer to the Almighty, who is him¬ 
self the Tiroprietor of all things, although it 
cannot bo effected actually and expressly, 
yet maybe so dependency); and the reserving 
of the whole or part of the income arising 
from it to his own use ia repugnant to this, 
because, the delivery cannot be made to 
himself.—The case, therefore, resembles the 
reserve of an alms-gift,—and also the reaqrve 
of a part of a mosque in other words, if a 
person were to assign certain property to the 
poor, stipulating at tho same time, that his 
right in part of it should continue, tho alma 
under such a condition arc unlawful ;— or, if 
the founder of a mosquo stipulate that his 
right in a part of the mosque shall continue, 
this opposes the legality of the whole founda¬ 
tion and so also in the case in question. 
TliC arguments of Aboo Yoosaf upon this 
point are threefold. First, the prophet was 
accustomed himself to consume the revenuo 
arising from what he had appropriated, l^ow 
the use would not at any rate be lawful, 
unless the appropnator had previously stipu¬ 
lated it for himself at the time of appro¬ 
priation thexjrophet oonBuming the revenue, 
therefore, argues that it is lawful for an 
appropriator to reserve that to his own use. 
Secokdlt, appropriation impiies tho owner 
of a property destroying his right in that 
property by a transfer of it to God, under 
some pious intention (aa was formerly stated); 
and such, being the case, where nii appro¬ 
priator reserves a part or the whole of the 
TO venue arising from whtit ho aiipropriates 
to his own use, it follows that, in so doing, 
ho reserves to Inmsoli a thing which is tho 
property of Oon (not that he reserves to him- 
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\^^-^3w»icwhatis-his own), and a person's reserving ' its validity cannot afterwards be resttel 
n thing which is the property of [ tho eondition ceasing to operate. ^ 

“■* “tJon is lawful; thus, if a man build a cara- I Or tmth a reserve of a 

vansera, or eonatruet a reservoir,, or ■ give'person appropriate land, with a reserve of 


ground for a burial-place, reserving tp him' 
self the right of reHiding in the caravansera, 
or of drinking water out of the reservoir, or 
of interment in the burial-place, it is lawful; 
and so likewise in the case in question— 
TimiDivY, the design, in appropriation, is the 
performance of an act of piety J and piety 
IS consistent with the circumstance of a per¬ 
son reserving the revenue to his own use, as 


his authority over it, it is lawful, according 
to Aboo Yo'isaf.—-Our author remarks that 
Kadooree has expressly declared this. Such 
also is the doctrine of Hillal: and it is, 
indeed, the generally received opinion. Hil¬ 
lal particularly mentionB it in treating of 
apxiropriationa. 8oine doctors allege, that 
if the appropriator particularly stipulate a 
reservation of authority over the lands, this 


the prophat has said, “A man giving a sub- authority remains to him accordingly ; but 
sistenco to himself is giving alms.”^ not unless it be particuhixiy stipulated by 

Or> vnth a reserve of a lihert}/ to chtuige | him. Our modorn doctors, however, consider 
the stihject.— Vv the appropriator reserve to , it as very doubtful whether this be an opinion 
himself a right of changing the lands he ' of Mohammed, because it is a tenet of his 
appropriates “ for any other lands, at plea- 1 that delivery into the hands of a procurator 
sure, it is lawful, according to Aboo Yoosaf. ^ is essential to the validity of an appropria- 
Mohammed maintains that the appropria- tion; and where such delivery takes place, 
turn itself is valid, but that the condition | the appropriator can no longer possess any 
reserved is void ; because the condition does ' authority over it. According to tlie tenets 
not prevent an extinction of right of pro- i of iVboo Yoosaf, on the other hand, tho 
perty ; and the appropriation is consequently 1 deli very to a procurator is not an essential, 
complete, because of the extinction_ of this and consequently the authority^ remains 


right; but tlie condition, as being invalid, 
is voii in the same maimer as the reserve 
of a right of change, in the foundation of a 
mosque, is void. 

Or, with a reserve of a right of option.' 


with the appropriotor, although ho should 
not have so stipulated. What was men¬ 
tioned above, concerning the ox)inion of 
Mohammed, that “ where tho delivery to 
a procurator takes place, the appropriator 


If th*e appropriator reserve to him self a right . can no longer retain any authority over the 
of option with respect to his appropriation, appropriation.'’ applies to a case where the 
for three (lays, by saying (Ibr instance) “ I , appropriator had not stipulated any rnsci- 
apppmriate this house to such and such pur- | ration of authority to himself at the first 
nosea, with this condition, tliat I shall have | for if he had stipulated this at the time of 
a right of option for three days;'’ accord- making the appropriation, his authority is 
W to Aboo Yoosaf, both the appropriation 1 not rendered void by delivery to a procu- 
aiid the condition are lawful. According; to rator; because as his authority continues 
Mohammed, on the contrary, the appropriation I where he stipulates a right of authority in 
is null. Their diftcrence of oiniiion upon this behalf of another, it follows that, where he 
point originates in tho difierence of their doc- stipulates it in behalf of himself, it continues 

trine respecting a reserve of the revenue of an ' a fortiori.—The arguments in support of 

aporopriation to the use of the appropriator: ■ the opinion of Aboo Yoosaf (which is 
fur as, according to Aboo Yoosaf, an appro- 1 the most generally received dactriiie), are 
priatoT may lawfully reserve to his own use, twofold. Fnisr, the procurator enjoys his 
durin^’- life, the revenue arising from what authority, only on belialf of the appro- 
he appropriates, it foilow's that ho deems it, priator, in consequence of his reservarion ; 
lawful that the appropriator reserve a right and it is impossible that the appropriator him- 
of option for three days, for the purpose self sliould not be noseessed ol any authority, 
of consideration. Mohammed, on the other I at the same time that another piirson enjoys 
hand, holds that the possession of a Moot- an authority held on his behalf.—^S kcondly, 
wniec, or procurator, is an essential, and as the appropriator stands in a nearer relation 
a reserve of option prevents possession from i to what he appropriates than any other 
being completely taken, it follows that, ! person, and it is consequently proper that 
according to him, the appropriation is void. ' no possess an authority over it; in tho same 
An appropriation, moreover, is not complete manner as where a person builds a mosque, 
without the will of the appropriator; and in which case the; business of repairing it, as 
as wliero he makes a reserve of option, this well as the appointment of all the officers, 
cannot be ascertained, it follows that the &o., appertains solely to him; or as where a 
appropriation is void; and being once void, person emancipates a slave, in which case 

. . .* __ _ : ---- - the VVilla appertains solely to him, as he 

As where (for instance) a man appro - 1 stands in a nearer relation to the tho slave 

Itiinn n.iir nibpr uprson. 

appropriator who makes 

_____j -- -- _ , _ _. V ^ reservation of 

(where he necessarily reserves a stifiioiency , authority to himself), be a person of infa- 
froin the product for his own suBtenanotO as mous cliaractcr and unworthy of confidence, 
with respect to any other pauper. | the magistiatc may take the appropriation 
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Jiis/hands, from a regard to the 
^ irU'-tj/resi tho poor; in the same manner as 


of two stories, making the under story J 
mosque, and the upper story u dweDing, or* 



UbertyTo’su^^^^ powers of an ( vice "versa,—with the door "of the mosque 

executor, where he happens to be a person of , towards the public road, and detach the 


mosq ue from his^ own property [in the man- 
1 ner before described], he is nevertheless at 
I liberty to sell itor, if he die, the mosque 
I is an inheritance .- -as the mosque does not, 

I in this instance, appertain solely to Qon, 
I because of the individuaPs right in it still 
subsisting. This, however, is only where 
the dwelling has not been constructed 
merely for the purposes of the mosque: for 
if it have been constructed for the purposes 
of the mosque (as in the great^ mosque at 
Jerusalem), the appropriation is absolute, 

_ _,... Hasan reports, from lianeefa, tliat if the 

oarrST/mV'fev The per for of pith lie , lower story be a mosque, and the upper story 


bad cliaracter, from a regard to the interest 
of the orphans. If, also, an appropriator 
constitute another the Mootwalee or pro¬ 
curator, declaring that “the sovereign or 
magistrate shall not take the appropriation 
out of his charge,” yet these are at liberty 
to take it from him, where he happens to bo a 
person of bad character;—bocause, as such a 
-declaration is repugnant to the precepts of 
the LAW, it is consequently void. 

Section. 

A mofscine is not alienated from the founder 


worship in lA—I f a person build a mosque, 
his right of property in it is not extinguished 
so long as he does not separate it from the 
rest of his property, or give general admis¬ 
sion to people to come and worship in it: but 
as soon as the people in general, or a single 
person, say their prayers in it, his right of 
property is extinguished, according to Ha- 


a dwelling, the former contmuos for ever a 
mosque; because a mosque is one of those 
things which are designed to continue in 
perpetuity, and an under story answers this 
purpose better than an upper story. The 
reverse of this is reported from Mohammed, 
bocause reverence is indispensably due to a 
mosque, and where an upper story is coii- 


neefa. The utter separation of it from the struoted over a mosque, for the purpose 
rest of the appropriator's property is indis- either of dwelling m or of lotting out to 
pensable, for this reason, that the mosque. hire, this reverence cannot bo observed. It 

i T - j • - - A. Ji ■..4,+U TO rufum’Mtsn nlsirt fnrif. wlifm ArirvA vnAftA.' 


cannot become dedicated solely to GoP until 
that be effected: and the performance of 
prayer in it is a condition; because, as a 
consignment (according to lianeefa and Mo- 
hamnied) is indispenpble, it follows that 
consignment is requisite in this way, since 
consignment must be carried into execution 
in whatever way may bo proper to the 
nature of the appropriation, and the mode 
of consignment proper to a mosque is public 
worship; or, the performance of prayer is a 
condition, because as it oaiinot be conceived 
that 001) himself should take possession of . 
a mosque, it . follows that that which is the | 
desMLji must stand as a substitute for the j 
taking possession of it. It is projicr in this 


is recorded, also, that when Aboo Yoosa.' 
went to Bagdad and beheld the narrow and 
crowded condition of the place, he held the 
appropriation to be lawful and absolute in 
either ease,—that is, whether the niosque f)o 
in the lower story and the dwelling in tlio 
upper, or vice versa: -but tliis he admitted 
out of necessity. The same is recorded of 
Mohammed, w'lien he went to Rai,* and fur 
the same reason. 

If n person convert tho centre hall ol his 
house into a mosque, giving gimenil admis¬ 
sion into it, still it does not stand as a mosque, 
but remains saleable and inheritable j be¬ 
cause a inosque is a place in whicU no per¬ 
son possesses any right of obstruction ; and 


place to observe that if a single person say ! wherever a man has such aright with respect 
his prayers in the mosque it suffices (acr to the surrounding parts, the same must 
cording to one report from lianeefa and ■ necessarily affect the place inclosed in them. 
Mohanmedl; because, as it is impossible that | This place, therefore, cannot be a mosque ; 


all men should perform their prayers in it, i besides, it is ne 
the oircumstanee of a single 
performing ids prayers is the condi¬ 
tion It is also reported, from Haneefa and 
Mohammed, that the perfonuaiioe of prayer 
by a who]o congregation is a necessary con¬ 
dition, because a mosque is founded with a 
view to public worship. Aboo Yoosaf main¬ 
tains that the fo under 'b right of property is 
destroyed immediately upon his saying, 


besides, it is necessarily a thoroughfare for 
the family, and consequently does not ap¬ 
pertain solely to God. It is reported from 
Mohammed that the centre hall of a house, 
thus constituted a mosque, cannot after¬ 
wards be given away, sold, or inherited. 
He consequently considers it to stand as a 
masque ; and Aboo Y oosaf is of the same 
opinion,_ because, as the person in question 
wu,s desirous that this place should become 


constituto this a mosque because he does j a mosque, and as it cannot become so witli- 


not hold consignment to be a c(nidition, since 
according to him, appropriation signifies a 
relinquishment of right on the part of the 
individual; the thing appropriated, there¬ 
fore, appertains solely to Gob nierely in 
consequence of the right of the individual 
ceasing,—as was before demonstrated. 

Cases of a mosqiw^ as connected with a 
dtcclling-piacc. I v n person utmvI u buildir.g 


out a road, or entrance into it, the road is 
included without specification, in the same 
manner as in a case of hire. 

Ground appropriated to^ buiklinp a 7yiosquc 
cannot he sold or inherited, i f a person 
appropriate ground for the purpose of erect- 


Tlic capital of Irak (the ancient Ghaidou)- 
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fa. A 1)00 Yooskt^lii 
person's light of property 
nit of his saying, 1 have 
made this for siieh and snoh purpose's*^ (of 
residence, mtenneiit, or so forth), hecjmso 
with him it is a rule that appropriation is 
absolute, and that consignment is not a con¬ 
dition of it. Mohammed maintains that as 
soon as people drink 'Wliter out of the reser¬ 
voir, or enter the caravansera, or warriors 
take up their rcsiclonee in th(; llibat, or in¬ 
terment takes place in the hurying-groimd, 
the proprietor’s light is extinguished; ho- 
causio consignment (which he holds to he 
a condition) is established, by such acts, as 
the consignment of any thing must be made 
in the mode proper to that thing. It is 

... .. , , fiufhcient also (according to ^ him) if those 

no person coming"to worship therein, still it | acts be performed by, or with respect to, 
continues to stand as a mosque (according only a single inclividuaU because as tho 
to A boo Yoosaf), and docs not revert to the whole community cannot enpge in those 
fou.ndt.*r*, because, as he had put it out of | acts, regard^ must necessarily be had to 


ground.. . 

right of the individual, and appertains solely 
to Gon. The reason of this is that all things 
whatever are originally the property of the 
Almighty. Wlicn,^ therefore, the individual 
relinquishes his right in the ground, it 
reverts to its original state, and his power 
over it terminates, in tlie same manner as_a 
master's power over a vslave terminates in 
cjonsequence of manuniiseion, and cannot be 
resumed. 

A mo&qtt<i can7wt^ in unj/ in stance ^ revert 
into the property of the fovn(hr,-~ly:' the 
place in which a mosque is situated should 
become deserted or uninhabited, insomuch 
that there is no farther use for the mosque, 


his' own possession, it cannot again become ‘ them as performed in any single instancc- 
his nronevtv. Mohammed alleges that the'- 'VYells and fountains are also subject to the 

same rule. 

lliey may he cormcjned to a procurator .— 
Tf, in the oases last recited, the founder con¬ 
sign the article to a Mootwalee or procurator, 
such consignment is approved, because the 
procurator is in tl»e cltaracterof a deputy, 
and the act of the deputy is the act of the 
farther occasion for materials (such as bneks principal. \V ith respect to a mosque, indeed, 
and so forth) designed for the erection of a | some allege that the delivery of it to a pro- 
mo.sq^ue, ' _ x. _ ... _. x . .i, _ ... 


his property. Mohammed alleges 
mosque again bocomes the property of the | 
founder, or of his heirs, in case ol las de¬ 
cease ; because he had erected it for the pur¬ 
pose of public worship ; and as that has 
ceased, the mosque is in the same predica¬ 
ment wdth the materials for building a 
Tuosque. In other words, if there be no 


they revert to the founder, and so I curator is not a complete consignment, be- 


also m the case in question. This, however, 
is a conclusion which docs not accord with 
the doctrine of Aboo Yoosnf, for he holds 
that whore there is no farther occasion for 
those materials in the construction of this 
mosque, they must he carried to another. 

Cases of appropriations 7mt(le to the use 
of the eormnunify at large .—a person 
construct a reservoir for public use, or a 
caravansera for travellers, or erect a house 
upon the infidel frontiers for the accomtno- 
dation of the MusBulmau wurrioTR in their 
excursions (wliich is termed a IGbat), or 
dedicate ground as a bury ing-place, his 
right of propert y therein is not extinguished 
until the magistrate issue a decreo to that 
eilect; because no termination of the pro 


cause there is no business for a procurator 
in a mosque. Others again say that con¬ 
signment is established, as it is necessary, in 
a mosquej that there be some person to keep 
it in order, and lock up the doors; the con¬ 
signment: of a mosque, the^^ifo^e, to a pro¬ 
curator is approved. Some also assert that 
a burying-groimd is considered in the same 
light as a mosque in this particular, because 
the procurator of a burying-groimd is an 
office^ not in us(\ Others, again, maintain 
that it resembles a reservoir, or earavimscra; 
if, therefore, it he delivered to a jirociirator, 
consignment is established ; because such an 
appointment is valid, although it be con¬ 
trary to general usage. 

App'ropricitioyis may he consigned to tho 


priotor's right takes place in this instance, | or chief matjutrate.—lv^^mcLny bav- 


insomuch that he may still lawfully^ con¬ 
tinue to iiso those thingB (by residing in the 
house or Kibat, or drinking water out of the 
reservoir, or interrinf^ in the burial-place). 
It is therefore requisite cither that the 
magistrate issue a decree, in order to com¬ 
plete the alienation, or that the founder hitn- 
solf reier the appropriation to his decease, in 
order that it may stand as a bequest, and 
become absolute upon that event, in the 
Buine maiiTier as in the case of an appro¬ 
priation Toado to the use of the poor. It is 
otherwise in the case of a mosque, because 
in that instance no rightof usufruct rciuuins 
to the founder, as Ino rnosquo appertains 
sokiy to Goi) independent of any magis¬ 
terial debyce. AH that is here advanced is 


iiig a house in Mecca, appropriate it to the 
accommodation of pilgrims, or if a person, 
having a liouse in any other place, appro¬ 
priate it to the accommodation of the poor, 
or mendioantfl, or, having a house upon tlie 
frontiers, dedicate it to the accoraniodation 
of the Mussulman warriors and their cattle, 
Or dedicate the revenue from his lands to the 
support of tho warriors in the way of Gob,* 
and make over or consign^ those houses or 
lands to the piincc (w'ho is ornpowored to 
act in those particulars) such ronsignnient 
is lawful. If, therefore, the person in ques- 


That is, 
iahdels. 


engaged in war against the 
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wards desirous of revo'kiri" li s| said price,” tac speech of Omar is in 
\S^J'tfpnatioJi, he cannot lawfully do so, for | case termed the declaration, and that of Zeid 
the reasons heforo alleged. The revenue , tho acceptance. 

arising from the lands, however, is lawful , Expressed either in tho preterita or the 
to the poor only, and not to tho rich; hut preseni. —is a necessary condition that 
the use of any of the other articles (such the declaration and acceptance he expressed 
as rcvsiding in the caravanaera, or drinking! in tho present or pi’eterite tense indicative; 
water I'roni the well, fountain, or reservoir) ^ for if either bo expressed in the imperative 
are lawful to rich and poor alike. The rea - 1 or future the contract is incomplete. Thus, 
:^oiis of this distinction are twofold. First, I if the seller should say to the purchaser, “Buy 
people in general, in tho appropriation of a i this article belonging to me for ten dirms,'’ 

' and the purchaser reply,I have bought the 
said article for ten dirms,”—or, if the seller 
should say,“ I have sold this article to yo\i for 
ten dirms,’’ and the purchaser reply, “I will 
purchase the said article for ten airms,'*— 
in neither case would tho sale be binding. 

Or hy any expreasiom calculatpAl to conxoy 
tho same meaning, is to be observed that 
in the same manner as a sale is established 
by the words ‘‘ I have bought,” or “ I ha\'e 
sold;*’ so also is it established by any other 
words expressive of the same meaning*;— 
as if either of the parties, for instance, 
should say, I am contented with this 
price,” or “I have t^iven you this article 
for a certain priceor “take this article 
for a certain, price :** because, in sale, 
regard is had to the spirit of the contract, 

I .and the particular use of the words bought 


peoi ^ _ I - . 

revenue, intend only tho relief of the needy, 
whereas, in that of the other articles, the 
accornuiodation of rich and poor is e(iually 
intendf^d. _ Secondly, the articles of drink 
and lodging are requisite equally to the 
rich and to the poor; but in tho article of 
pecuniary assistance, the rich are not neces¬ 
sitous, on account of their wealth, whereas 
the poor are necessitous. 


BOOK XVI. 

OF SALE. 

TjeJimtion of the terms used in sale.- 


Beeya, 

dignities an exchange of property for pro¬ 
perty with the mutual consent of the iiarties. 
Shirra signifies purchase. Tho seller is termed 
Bayoo: the purchaser Mooshterree ; tiie 
thing .sold Moobea: and the price Simmin. 

Chap. I. —Introductory. 

Chap. ir. -Of Optional Conditions. 
Chap. III.—Of Option of Inspection. 
Chap. IV.—Of Option of Defect. 
Chap. V. —Of invalid, null, and 
abominable sales. 

Chap. YI.—Of Akala, or the dissolu¬ 
tion of Sale?. 

Chap. yiT.-pf Sales of Profit and of 
Friendship. 

Chap. VIIL—Of Uibha, or Usury. 
Chap. IX.—‘Of Bights and Appen- 
dag*e3. 

Chap. X. Of Claims of Right. 

Chap. XT.—Of Siilim Sales. 

Salo is contracted hy declaration and 
ncoeptance.^^Ajjii is completed by deolara- 


or sale, m the langua^^e tho law, ^nd sold 3 s not required ; whence it is that 

contracted simply by a Taata or 
mutual surrender, where the seller gives 
the article sold to the pur{diaser, and tho 
purchaser iu return gives the price to the. 
seller, without the interposition of speech. 
Some have alleged that this modo of sale by 
a mutual surrender is valid with relation to 
tilings of small value; but not otherwise. 
It is, however, certain that sale by a mutual 
surrender is valid iu every case, as it estab¬ 
lishes the mutual consent of the parties. 

ObjecijOn. —It would appear that tho 
sale, as recited above, to be rendered com¬ 
plete by the word.s “Take this,” &c., is not 
valid, as it was before declared to be a neces¬ 
sary condition that both declaration and ac¬ 
ceptance should be expressed in the prcvseut m* 
preterite tense indicative, and neither of 
them in the imperative. 

RErLT. — In this case the words ‘‘ Take,” 
&o., are not of themselves declaration, but 
merely indioate the existence a declara¬ 
tion in the preterite tenseas if the seller 


tioa and acceptance, the speech of the finst I had first said, “ 1 have sold this thing,” and 
speaker, of the contracting parties, being'were then to add, “ Take this,” i'ce., lor the 
tertned the declaration, and that of the last | command is consequent to the declaration. 


speaker the acceptance. Thus, if Zeid 
should first say to Omar, “I hare sold to 
you a particular article belonging to mo for 
ten dirms,” and Omar bKouIcI then say,'*I 
have bought that article belonging to you 
for tho said price,” tho speech of Zeid is in 
that case termed the declarntion, and that of 
Omai‘tho acceptance, if, on the contrary, 
Omar should first say to Zeid, “ I have 
purchased a particular article belonging to 
you for ton dirras,” and Zeid should then 
say, “I have sold the same to you for the 


The acceptance may he deferred antUthe 
hreahxng up of the meeting; lehethcr tho 
declaration he made personally. —U<’>dthpr 
of the parties make a declaration, it is iu 
the power of the other to withhold his 
acceptance 9 r refusal until the breaking up 
of the meeting; and this power is termed 
the option of acoeptanoo.* Tho reasvm of 
this is that if such a power did not rest in 
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^ ^ixe parties, it must necessarily folio\v 
th|ki ih<> sale would take eifect without his 
It is to he obsorm),^ in this 
instance, that ae the declaration is not of 
itself eMcient to complete the contract, the 
I^erBon making'the declaration is at liberty 
to recede from it. 



the parties; and tliat the tradition qu«i 
Shafei ailiides^ to the option of acoeptalt 
already explained. 

IMiere the article and the })rice are hoik 
produced^ the sale is complete^ without any 
smcijimticn of quantity or amount. —Ir, at 
the time of oonoluding a eontract of sale, 


Or hi/ letter^ or message.- 


buyer or seller should send a letter or a j 
message to the other, that other has the 
power of suspending his aoeoptance or re- 
fusal until he leave the place or meeting 
where he received such message or letter. 

Ji?i oft'er ttwde hy the purchaser cannot he 
restricted by the seller, to any parttoular 
part of the goods. — If the purchaser make a 
declaration of liis purchase of merchandise 
at a particular price, the seller is not in that 
case entitled to construe his acceptance as 


If either the ! either the merchandise, or the price, or both, 


he present and alluded to in it (as if the sel ler 
should say, “ I have sold this wheat to you for 
these dirms/’ or the purchaser, “ With these 
divins now present 1 nave purchased such an 
article belonging to you*’), in this case the 
sale is valid, although neither the quaiiity of 
wheat (such as “so many loads,” for in¬ 
stance), nor the amount of the money (such 
as many dirms**), be mentioned ; for the 
reference made to them is sufficient to ascer- 
tain the subjects of the contract, and does not 


limited to a part of the merchandise only at 1 leave room for any dispute, 
a ratt! proportionate to the declaration lor: Hut a mention of money, ivithout a speci- 
the whole : —and, in the same manner, if f cation of the sum {unless it he produced upon 
a seller should make a similar declaration, the spo£\, 2 ^ not valid. —If, at tlie time of con- 
the purchaser is not at liberty to construe ' eluding the contract, the dirms or deeiiarsbe 
his purchase after that mannerbecause | not present, so as to admit of being referred 
this is a deviation from the terms proffered ; ^ to ; in this caso the general mention of 
and also because the declarer has not ex - 1 them, without a specification of the numbers 


pressed his assent thereto. 

Unless he oppose a particular rate or price 
to particular parts or portions. — If, however, 
the person who makes tlie declaration 
should Rpeoify a particular rate, opposed 
to particular parts of the merchandise, the 
acceptance may be limited. Thus if a person 
should say, “ I will sell this heap of grain for 


or of the quality, is not valid; because the 
delivery of them on the part of the purchaser 
is requisite ; and as the general mentjoii of 
them would occasion a contention between 
the purchaser and ^seller (the one wishing to 
give a few and of a bad quality, the other 
insisting on a greater number and a better 
quality), the deliveiy^ would therefore be- 


ten dirms/' the purohasor, if he declare his | come impracticable. '(It is here proper to 
acceptance, is not in that case at liberty to observe, that every species of uncertainty 


which may prove an occasion of contention 
is invalid, in a contract of.sale.) 

_____ . ^ maybe imiered into, either for ready 

a dirm/'the ^purchTsoV.^afe declaring his ' wjowe//, or ioith specification of a promised 


limit his purchase to half the grain for live 
dirms ; whereas, if the seller should say, ‘*T 
will sell this grain at the rate of one man for I 
fi. aftpr dofilarinff his ' 


acceptance, may limit his purchase to what 
quantity ho pleases. 

If the acceptance he not expressed^ in due 
time, the declaration (s null. —II*' either a 
seller or purcliaser make a declaration, and 
one of the parties quit the place before any 
acceptance be expressed, the declaration so 
made is void. 

Declaration and acceptance, ahsolutcly ex¬ 
pressed, render the sale, binding. —Wll Kit the 
declaration and acceptance arc absolutely 
expresscid, without any atipulatious, the sale 
l>e(?oines binding, and neither party has the 
power of retracting unless in a case of a 
defect in tJie goods, or their not having been 
iTispt3cted4 According to Shafei, each of the 
parties po8ses.ses the option of the meeting * 
(that is, they are each at liberty to rcitract 
until the meeting break up and a separation 


time of payment, —A sale is valid cither for 
ready money or for a future payment, pro¬ 
vided the period be fixed; beoaiise of the 
words of the Koran, “ absolute sale is law- 
F'Pii and also, because there is a tradition 
of the pTopliet having purchased a garment 
from a Jew, and promising to^ pay the price 
at a fixed future jieriod, pledging liis coat of 
mail for the performance of it. It is indis¬ 
pensably requisite, however, that the period 
of payment be fixed, as an uncertainty in 
this respect might occasion a contention) and 
bo preventive of its execution, since the eollcr 
would naturHllv demand the payment of the 
price soon, and tlie buyer would desiro to 
defer it. 

The price miisthe stipulated at some known 
and determinate rate. —A hale, stipulating a 
payment of dirms in an absolute manner (as 
'1 hove sold this for 


take place),—^lieoauso of a saying recorded of if a person should say, “I 
the prophet, “The buyer and seller has each < ton dirms*’), is valid; providt^d, however, that 
an option antil they separate.'’ Our doctors all the different species of dirms he of the 
argue that the dUsolution of the contract, 
after being* confirmed by declaration and ac¬ 
ceptance, 18 an injury to the right of one of 


* Arab. Khiar-al-Majlis. 


fiaine value : and in thrit case the parehascr 
is entidod to pay the price in any of the. 
speoicfi he ])lcaseB.“--If the different spocios ol 
dirms be of different value, the sale then rests 
upon that which is most generally in tiso. In 
however, the different species be of different 
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^___it be impossible to ascertain the ( 

^ ^ of coinmou use, the absolute expres- 
dirms in this casu Tenders the sale 
void, because the price being thereby ren - 1 
derod uncertain, a contention must necessarily 
ensue: still, however, if the parties choose to , 
remove the eaust^of contention by voluntarily i 
fixing the I’ate, the sale is valid. I 

Grain may he sold for other gram of a . 
different species. —It is lawful to soil wheat,^ | 
or other kinds of grain, either l)y means of i 
measures of capacity, or by conjecture,* I 
provided it be in exchange for a difibrent : 
kind of grain ; because the prophet has said, i 
•‘Sell any thing that is in exchange for a | 
dificront kind, in whatsoever manner you , 
please and without regard to the quality I 
and also, because the uncertainty in this | 
case proves no bar to its delivery. It is not i 
lawful, however, to 3ell_ grain in exchange 
lor the same kind by conjecture, because this • 
is of an usurious nature. 

Goods may he sold by a weight or measure- 
ment which is not of any parUcnlar standard. 
—It is lawful, in sale, to use the measure of 
a particular vessel, of which the exact capa¬ 
city may not be ascertained,—or the weight 
of a particular stone, tho exact weight of 
which is not ascertained,—because the iin- 
certaiuty in this case cannot bo productive 
of contention, since either of these instru¬ 
ments of estimation may be used and the 
delivery take place immediately after; and 
it is uot probable that the vessel or stone 
should be lost or destroyed in the interval 
between the measurement and the deliverv% 
the only case in which a contention could 
arise. 

Except in a case of Sillhn sale,—A aiea- , 
SPKEsruxT of this kind, however, is not| 
allowod hi Billim sales (that is, where tho; 
price is advanced, and the merchandise cle-, 
livcreci afterwards)^, because in such case' 
there is a probability of the vessel or stone 
being lost or destroyed during the long 
interval that takes place between the con¬ 
clusion of the contract and tho delivery of 
the goods; in which case, as the parties had 
no other criterion (during tlu^ existence of the 
stone or vessel) than their eyesight to judge 
from, a contention might afterwards arise as 
to the size or weight of tho stone or vessel. 

yi sale fixing a particiUar price to each 
particular part or portion of in the 

grossy extends only to one such part ,—Ir a 
person sell a heap of grain, by declaring, I 
have sold this heap at the rate of one dirm 
for iwery Kafeez/^t in this case (according 
to Haneefu) tho sale takes place in one 
-Kab • z only ; nor can it extend beyond that 
^[uantity, unless the seller should explain, 
in the same mpeting, the sum of the Kafccz's. 
The two disciples are of opiuion that tho 
sale of the whole is valid in both cases. 


** Meaning, by Estiraato. 
t A measure containing about sixty-fotir 
pounds weight. 


Tho reasoning of Hancofa is that it is ___ 
practicable to extend the sale to the whole of 
the heap, bocanse both the goods to bo de¬ 
livered and the price to be received are in 
this case uncertain: it must therefore be 
construed as existing in one Ivafoez, the only 
ascertained quantity. It is rendered valid, 
liowcver, with respect to the whole quantity, 
by the removal of the uncertainty,—that is, 
by the seller either explaming the total, or 
ascertaining it by measurement during^ the 
laeeting. The argument of the two disciples 
is, that tho power of removing the uncer¬ 
tainty rests ^ith the parties: and that the 
uncertainty, in this case, ought not to be 
deemed a bar to the validity of the sale ; in 
the same manner as it is not a bar where a 
person sells one slave out of tw''o, leaving it 
in the option of the purchaser to fix on either 
of them. 

ylnd a sale expressing the whole quantity^ 
m this wat/i is altogether poid^ unless^ the 
amount of the whole he pa7'ticulnrly specified. 
—Ijt a person say, “ I have sold my fioede of 
goats at the rate of one dirm for each,” the 
sale in that case is altogether in valid,—in 
other words, it is not extended even to one 
goat,—according to Ilaneefa ; and in the 
same tiiannex, the sale is al together invalid 
if a person sell cloth at the rate of one dirm 
the yard, without explaining the number of 
yards; and the same of every other article, 
such as wood, pots, or the like. Tlie two 
disciples are of opinion that, in all these 
cases, the sale is valid with respect to the 
whole quantity ; because the renioval of the 
imcortainty is in the power of the parties; 
and also, because such uncertainty duos not 
prevent the validity of the sale, as 3s demon¬ 
strated in the preceding case. The argu¬ 
ments of Haueefa in supiJort of his opinion 
are also the Ksamc as those advanced by him 
in the preceding case;—in which, liow'ever, 
he has admitted the validity of the sale with 
respect to one ivafeez of wheat, because all 
kafecz^s of wheat being the same, no con¬ 
tention can arise in tho delivery of it,— 
whereas, in the case in question, the different 
articles, comprehending in themselves an- 
flilual unities, the delivery could not be 
made without contention. 

If the quantity agreed for full slmrt^ the 
purchaser may eitlii r take it^ or undo the 
Cfmtract,—lis a person purchase a heap of 
grain for one hundred dirms, on tho condi¬ 
tion of the heap amounting to one liuiidred 
kafeez’s, and it be afterwards discovered to 
fall short of tluit amount, in this case tho 
purchaser has the option of cither taking tlio 
actual amount, at a rate proportioned to the 
terms of the contract, or of undoing the 
contract entirely; becauso a breach of tlie 
terms takes place before tho deed is rendered 
complete, since, in order to render the deed 
complete, it is necessary that the actual quan¬ 
tity stipulated ho taken possession of. 

’Buty if it exceed^ the sale k valid to the 
amount ''of the quantity bargained for, 
on the other hand, tho heap be aitcvrwards 
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Jto contain an G?:cess bc'vond the stipiT- feithcr of taking it, with a pro|7ori 
amount, the sale is valid ^Yifch respect deduction from the price, or of diasoking 
to the amount of the one hundred Kafee^’s, the contract entirely ; because, although the 
and the excess continues the property of the | spedlication oi yards comes urider the head 
seller ; becaiiso the sale is restricted to a i of description, yet m this ease the yards are 
specific quantity; and the excess is not j coiisidored as relating to the substance, the 
included in the description, so as to ho ' seller having opposed the ^ price to each ot 


them, which renders each (as it were) a 
separate piece ot cloth. JiGsides, if the 
seller should take the defective (quantity at 
the rate proposed for the whole, it would 

.. . , follow that the terms of the contract (namely, 

sell a piece of cloth for ten dirms, i the payment of one dirm per yard) did not 


take* place •— if, on the other hand, the 
amount ot' tlie cloth exceed one hundred 
yards, the purchaser has the option, either 
of taking the whole, at the rate ot one dirm 
for each yard, or of dissolving the bargain; 
for although he has an advantage in tho 
receipt of more cloth than he had contracted 


a dependant thereof, and not a separate 
article. 

If the quantity he of a nature capcmle of 
speciilcoiiort and fall short, the ]}H 7 'chciser 
7 nay either take tt^ or undo the hargain. 

If a person sell a piece 
on the condition of its contents amounting 
to ten yards,—or a piece of ground for one 
hundred dirms, on condition of its measuring 
00 '^ hundred yards,—and a deficiency after- 
WMjds appear, the purchaser has in that case 
the option either of cancelling the bargain 

entirely, or of taking the ground, or cloth, ^- a , . , - ^ i i 

thus defective, at the stipulated price; for, for, yet this being tempered with a loss, in 
the specification of yards is a mere descrip- if-. lntr« h.m imdpr of navim? an 

tion of the length and hroadth; and no pait 
of the price is opposed to the description of 
the wares in the same manner as in cases 
with respect to animals in other words, if 
a person purchase a goat, which afterwards 
appears to want an ear, he would have the 
option of taking the defective goat for the 
price stipulated, or of undoing the bargain : 
but he would have no right to diminish tho 
prico on account of such defect, because no 
part of the price is opposed to the ear in 
particular, so as to admit of any fixed dimi¬ 
nution on account of its deficiency; -and so 
also in the case in question. It is otherwise 
in the preceding case, relative to wheat; be- 
enuse there the deficiency comes under the 
head of the quantity and not the description 
of the wheat; and the price being opposed 
to qiiautity, a proportionate diminution is 
accordingly made from it. Still, however, 
the purchaser has the option of undoing the 
contract if he please, on account ox the 
difference from the terms ; his confient 
having been given to the purchase of one, 

hundred Kafeoz’s. , I -- --- — • mi 

Bid if it ejcc.ee, (L the sah is Inndmq to the mind, such as a share : now it is impossible* 


the necessity it lays him under of paying an 
additional sum, he is therefore left at liberty 
either to abide by the contract on these con¬ 
ditions, or to undo it. 

Tlie sale of a specific, mtmher of yards of 
a te^iement is null; but not the. sale of a 
share.—Iv a person purchase ten yards ot 
a bouse or bath measuring one hundred 
yards, such purchase is invalid, according 
to Haneefa, whether the buyer may or may 
not have known the measurement of the 
whole house. ^ The two disciples maintain 
that it is valid. If, on the contrary, a per¬ 
son purchase ten shares of a housc^ or bath 
containing one hundred shares, it is valid, 
in the opinion of all our doctors. The argu¬ 
ment adduced by the Wo disciples in support 
of their OTunion is, that ten yards ot a honso 
of an himdrfjd yards in capacity aro in tact 
the same as ten shares out of an hundred 
shares. FTaneefa, in support of his doctrine, 
argues that a yard, in its original meaning, 
is a stick applied to the purpose of measure¬ 
ment ; but it is also used to denote the thing 
nii-asured, and the thing so rneasiirod must 
be rfdative and not an abstract idea of the 


amount acfree.ilfor.- lv, however, the ground 
or the cloth should prove larger than the 
description, in this case the excess becomes 
the property of the purchaser, and no option 
remains to tho seller, because (as has been 
already explained) the specification of yards 
relates merely to description ancl not to sub¬ 
stance. Tlie case, in short, hecomes the 
same as if ho had sold a slave on tlie sup¬ 
position of his heing defective, hut who 
afterwards proves to be perfect. 

If the quantity he so expressed as to relate 
both to description and to substance, the pur¬ 
chaser may either stayfd to or undo the bar- 
aain, whether it exceed or fall short of the 
amoiwt specified. —1f a person sell a piece 
of cloth, bv‘ declaring, “ I have sold this 
pincG of cloth, which measures one hundred 
yards, at the rate of one dinn for each yard,'" 
ancl 0 dnficiency should afterwards app 9 ar, 
in this case the purchaser has the option, 


in this case, to render such yards relative, 
since there exists an uncerkiiity, us no incn- 
tion is made of the particular side of the 
house from which they have been measured; 
and such uncertainty would ocoa.8ion conten¬ 
tion between the parties. It is otherwis 
with respect to shares, for these aro abstract 
ideas of the mind and not undefined rela¬ 
tives ; and although, of consequence, an un¬ 
certainty exist with respect to tlu^m also, yet 
ttucJi uncertainty cannot occasion a conten¬ 
tion, since tho possessor of ten shares of tho 
house may either enjoy them indefinitely, or 
may receive hU share according to the mode 
prescribed in the division of joint property. 

The purchase of a parkiige of doth is null, 
if it contain more or less than the /manvity of 
pieces agreed for.—i-if a person purehase a 
paijkage containing cloth, on condition ot 
there being ten pieces in it, and it afterwards 
appear that there are nine or eleven pieces in 






SALE. 



K mL™CHAr. I.] 

is invalid, because of the uncer- 
’‘•tciinfijf'with regard to the price, in the OD,e 
oaso, and to the merchandiao in the other; 
for in case of there being nine pieces, as the 
price of the piece wanting is unknown, that 
of the remaining nine is of consequence also 
unknown; and where, on the other hand, 
tli(,‘re is one too many, it is unknown’which 
are the specitio ten that ought to be delivered. 

Unless the seller previoushj specify the 
price of each particular piece* —Ip, hovvover, 
the seller should explain the price of each 
piece of cloth, and there be too few, the sale 
is valid; ^ but tjie purchaser has the option of 
undoing it if ho please i whereas, if there be 
too many, it is invalid, because of the uncer¬ 
tainty with respect to the goods, as it would 
be impossible to ascertain the particular ten 
that are included in the sale.—borne have 
said that in case of deficiency also the sale is 
invalid, according to llaneefa. But this is 
unfounded. 

y/ sale is null in toto, f the descriptmi of 
the goods he at all fallacious. — If a person 
sell two pieces of cloth, on tlie condition of 
their being Heratce, and one of them after- 
wai'ds prove to bo Murwallee,* in that case 
the sale is completely invalid, that is, does 
not hold good even with respect to the true 
one, although the seller should have specified 
the prices of both; for when the seller joined 
together both pieces in the declaration of a 
sale of Heratee pieces, ho, as it were, estab- 
littlmd a condition that the purchaser should 
iieoept a piece of Murwallec, which being a 
fake condition, the sale is therefore annulled. 

Case of the purchase, of a piece of chth at 
so much per yard.—I f a person purchase a 
piece of cloth, on the condition of its mea¬ 
suring ten yards, and at the rate of one dirm 
for each yard, and the measurement after- 
’wards throve to be ten yards and a half, or 
nine yards and a half, in this case the pur- 
chaser (according to Haneefa) must pay ton 
dirms in the first instance, and nine in the 
second; still having the option of undoing 
the contract if he please. Aboo Yoosaf alleges 
that if the purchaser choose to abide by the 
contract, he must pay eleven dirms in the 
first instance, and ten in the second. The 
opinion of Mohammed is, that in case the 
purchaser chooses to abide by the contract, 
ho must pay ten and a half dirms in the first 
instance, and nine and a half in the second ; 
beoause the measurement of a yard having 
been fixed at one dirm, it necessarily follows 
that lull I a yard must bo rated at half a 
dirm. The reasoning of Aboo Yoosaf is that 
118 tin) price of each yard was fixed at one 
dinn, it follows that each yard becomes 
virtually a distinct piece of cloth; and as 
one of these proves defective, it follows that 
the purchaser has the option either of iin- 
doirig the bargain, or of taking the goods 
according to tlie terms of the contract. The 



* Of tliQ manufacture of the provinces of 
lleiut and of Murwa. 


1 arguments adduced by Haneefa in supi, 

' of iiis opinion are, that the speoificatioh of 
yards is considered as referring to the de¬ 
scription, and not the real quantity of the 
thing, excepting only where I he piice of each 
I given meaBurement is specifically stipulated 
I as a condition of the contract.^ Kow, us in 
I tho case in question, the rate is opposed to 
leach corapiete yard, but not to any smaller 
I quantity, it follows that such smaHer quan- 
' tity must be oonsidered as remaining in. its 
i original form,—that is, as applying merely 
I to description, and therefore cannot involve 
I an additional payment. Some have observed 
that in coarse cotton cloths, of which the 
I extreme and interior parts are of a similar 
' texture, it is not lawful for the purohu.^cr to 
take any excess beyond the terms of tho 
I contract; as it may be cut off and restored to 
I tho seller without any injury to the piece, in 
the maimer of things estimable by weight; 
and hence the learned deem it lawful to sell 
even a single 3 ^ard of it. 

Jn the sale of a house^ the foundation 
a7id superstnicture are hath iticluded.-- Ip 
a person sell the place of his abode (in other 
words, his house), the foundntipn and super- 
struoture are both included in such sale, 
although they may not have been specified 
by the seller; because they are compre¬ 
hended in the common acceptation of the 
term ; and also, because, being joined to the 
ground in the nature of fixtures, they are 
considered as dependant parts of it. 

In the sale of hmdi the trees upon it are 
included. a sale of land, the trees upon it 
are included, although they be not specified, 
because they are joined to it, in the same 
manner as foundation and superstructure in 
the preceding case. 

Ihit not the corn.—l^ a sale of ground, 
the grain then growing on it is not included, 
unless particularly specified by the solier; 
because it is joined to tho ground, not as a 
fixture, but for the purpose of being cut 
away firom it, in tho same manner as goods 
of any kind which may have been placed 
upon it. 

No}\ in the sale of a tree^ is the fruit then 
upon it included. also, if a jierson should 
sell a tree on which fruit is growing, the fruit 
belongs to the seller,^ unless it had been 
speoiiioally included in the sale ; because 
the prophet has said, “If a person sell a 
DATE tree with fndfc upon it, tho fruit 
belongs to the seller, unless the purchaser 
should have stipulated its delivery to him as 
ii condition of sale." Besides, although the 
fruit he, in fact, a part of the tree, yet as it 
is intended to be plucked and gathered, and 
not to be sufibrod to hang on the tree, it is 
therefore the sauie as grain. 

But the purchaser 7nust imvmliately clear 
these It is to he observed, however, 

that in the sale of a tree with fruit, or of 
ground with grain upon it, tho seller must 
be immediately desired to clear them away, 
and deliver the property to the purchaser; 
because, in these cases, the property of the 
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and seller "being implicated to - 1 this tree, or this pieoe of gronnd^ with every 


thing small and great of its rights and ap¬ 
pendages which 1 possess in it," “till neither 
tho fruit nor the grain is included in it. 

2^or unless all lU dependancies he generalli/ 


it "becomes incumbent on the seller 
to clear away what belongs to him; in the 
same manner as if he had placed any of his 
goods upon the ground, in which case the 


clearance of them would have been requisite, j expressed. —Ip, however, he should say, in a 
Shafei raaintaiua that in both these cases the | general manner, “ I have sold this tree (or 
grain and the fruit must he suffered to re- this piece of ground), with every thing great 
main until they become ripe, because there | and small which I possess in it,’' in this case 


ought to be a period stipulated for the de- 
livery of the things sold, and that period 
ought to ho extended to the complete growth i 
and maturity of these vegetables ,* in the 
nme manner as in the case of a lease of 


the grain and the fruit are necessarily in¬ 
cluded in it. 

Nor can any product he included after 
being gathered or out dozen ,— It is to be ob¬ 
served that grain which has been cut, or fruit 


ground, where if, at tho expiration of the j which has been plucked, cannot by any eon- 
lease, the grain on the ground be green, it ' struction whatever he included in the sale^ 
is suffered to rem.aiii until it ripen. Our , unless exi)resaly raeutioned as such. 


doctors, on the other hand, argue that tho , 
obliiration is tlie same on a lessee ; and if he 


Fruit may he sold upon the tree in every 
stats of groivth.'—'JiRR sale of fruit upon 


be permitted to extend the lease on account | tree is valid, whether the strength of the 


of the unripeness of tho grain, ho must, how 
ever, pay additional rent for it, whiclx is a 
substitute for the delivery; and the sub¬ 
stitute is in effect the same as tho thing 
itself, lb is to be observed that in the sale of 
a tree, the fruit is not included, whether it 


fruit be ascertained or not; that is, whether 
it may or may not have reached such a 
degree of strength as may preserve it from 
common accidents: because fruit is a pro¬ 
perty of certain value, either immediately, 
in case of its being lipe, or hereafter, in case 


be of an appreciable nature or otherwise, of its being in an unripe state (some have 
unless it be speeitically mentioned. ^ • said that the sale of fruit in a weak state 

In the sale of (ground^ the seed sown in invalid : the first doctiine is, however, tho 

is not included. —If a person sell a piece of j most authentic) : and the sale of fruit in an 
ground in whioh seed has been sown, but of ' absolute manner being valid, the purchaser 
which the growtli has not appeared above must immediately take it from the tree, 
ground, in this case the seed is not included , whether this be particularly expressed as a 
in the sale. If tho apparent growth should condition in the sale or otherwise. 


have taken place, though not in such a de 
gree as to I’ender the vegetable of any value, 
in this case there is a ditferenoe of opinion. 
8om© allege that the vegetation is not, in¬ 
cluded in the sale; and others, that it is. 
This dijff(Tence of opinion has its foundation 
in the different senUmciits which the parties 
entertain with regard to the validity^ of the 
sale of vegetation, prior to its being fit to be 
cut down by the hook, or used by animals in 
the way of forage : for those who consider the 


But if the contract involve a?iy condition 
not properly appertaininy to sale^ if is nidi .— 
If, however, the condition of suffering the 
'fruit to remain on the tree be stipulated, the 
sale is null, because such a condition is ille¬ 
gal, since it implicates together the right of 
property of the two parties, which is repug¬ 
nant to the nature of sale : and every condi¬ 
tion of this kind invalidates the sale. Be- 
aides, in this ease, it must necessarily follow 
that one deed is inter woven with another; in 


separate sale of such vegetation to be valid, | other words, that either a loan or a lease is 
are of opinion that it is not incliided ; whilst, implicated with the sale, which is unlawful. 


those who consider the sale of it as invalid, 
are of opinion that it is included in the sale 
of the ground. 

The imme-^product is not includcdy in the 
sale of land or trees^ although ike rights and 
appendages be expressed^ in the contract. — 
GjttAtiV and fruit are not included in a sale of 
ground, or of a tree, although the purchaser 
and seller specify the rights and appendages 
(ill other words, although the seller declare, 
“ I have sold this ground, or this tree, with 
all its rights and appendages"), because 
grain and fruit do not fall under these de¬ 
scriptions. (The rights of a thing are those 
without which it cpnob he enjoyed, and 
whioh form the piincipal object of possession, 
such as a watercourse or a road: the appen¬ 
dages arc things from, which we derive use, 
but which are more particularly considered 
as dependant parts, such as a cook-room, or a 
house for keeping water.) In the same man¬ 
ner, if the seller should say, “I have sold 


In the same manner, the sale of grain, with 
a stipulation of leaving it. on the seller’ 
ground, is unlawful, and for the same reason. 
The .same rule also obtains (according to 
Haneefa and Aboo Yoosat) vTiere the fruit 
or corn has attained its full growth, as this 
implicates the right of property of two par¬ 
ties. Mohammed is ot opinion that, in this 
instance, such a condition is lawful, because 
of the existence of the whole of the thing in 
question; whereas, in tho former ease, the 
part of the property which afterwards vege¬ 
tat'd was not iu being at the time of the 
conclusion of ilie deed; and the stipulation 
of a condition with regard to a nonentity 
being illegal, the sale is therefore null. 

The additional growth of Jruit purchased 
on the irce^ if suffered to continue upon it^ hy 
consent of the seller^ is the property of the 
purchaser. -If a person purchase fruit upon 
the tree before it had reached its full growth, 
in an absolute manner (that is, without 
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thy coaclition of its reTnamin^ 
^ troe until it become ripe), ana 

afterwards, with the permission of the selicr, 
sxitfer it to hang on- tiie tree, iu this case the 
additional growth becomes hi» lawfui pro¬ 
perty. If, however, he act in this inunner 


Sl 


become ripe, or until they shall yield a 
crop, so as to have a itUvful claim to tile pro- 
pe]:ty, the expedient to be practised, in order 
to render such conduct legal, is to purchase 
the tree or bed itself, and after clearing it of 
the fruit when ripe, to undo the contract of 


without the consent of the seller; he must I sale with regard to the tree <ir bed.* 
then bestow the diderence in charity, as be- * Ip a person should sell fruit, with a reaer- 
ing the produce of the property of another ^ vatiou of a specific number of Latin of it, 
witliout the consent of that other. If, on the sale is invalid, whether the fruit be upon 
the other hand, the sale should have taken | the tree or off it; because alfchougb the 
place when the fruit had attained its full reservation bo itself speciho and known, yet 
growth, and the purchaser suffer it to remain ' the residue is unknown. It is otherwise 
rmtil it become rii>e, he is not on that account where a reservation is made of _a speoitic 


required to bestow any thing in charity, be 
cause in this instance a change from one 
sfcUe to another takes place without any in¬ 
crease being made to the substance. 

Jl 7 id so aho if tho 'purchaser taha a lease 
of the trec,—\v a person, having in an abso¬ 
lute manner purchased fruit wliich had not 


tree; because there the remainder is known, 
being obvious to the eye.—Om‘ author re¬ 
marks that this doctrine is conformable to 
a tradition of Hasan, adopted by Tahaveo : 
but that such a sale is valid, according to 
the Eahir Hawayet, and also in the opinion 
of Shaiei, because it is a rule that whatever 


attained its full growth, should afterwards .■ may be lawfully sold, separately, may also 
suffer it to remain on the tree till it became ‘ be lawfully excepted from a deed of salo.^ 
ripe, by taking a leaac^ of the tree till that | 'fhus the sale of one Kafeez from a heap of 


period, in this case tho increase oi substance 
13 lawful to him, because the lease is null, on 
account of a want of precise knowledge with 
respect to the period of it,—and also, on 
account of its not having been warranted by 
absolute necessity, since it was in the power 
of the lessee to have purchased the tree itaeli: 
—and the lease being null, there remains only 
the consent of the seller, to which regard 
must be had. 

But this ride does not 'hold with respect to 
grain purchased upon the ground* —lx is 
otherwise where a x^^rsoxi purchases grain 
upon the ground, and having then taken a 
lease of the ground until the grain be capa¬ 
ble of being out down, suffers it to remain 
until that time; for the increase of substance 
is not in such case lawful to iiini, sinoe the 
lease so made is invalid, and an invalid lease 


grain being- lawful, the exception of it is 
also a lawful act.—It is otherwise with 
respect to a fetus in the womb, or any par¬ 
ticular member of an animal; because as 
the separate sale of such subjectB is illegal, 
so also is the reservation of them. 

Grain mag he sold itt the ear, or puhe in 
the hush. — sale of wheat in the ear, or 
of beans in the IiubIc, is valid; and tho law 
is the same with respect to rice or rape seed 
in the husk. Shafoi is of opinion that the 
sale of green beans in the husk, or of 
walnuts, almonds, or Pistachio nuts in the 
shell, is not valid; but with rtspeot to 
wheat in the ear, be has given two opposite 
opinions. All these sams are, however, 
valid in the opinion oi all our doctors. 
The reasoning of iShafei is that the subject 
of the sale, in these oases, is hidden within 


IS the occasion of buscuess and abomination. »a thing of no value in itself, namely, tho 
Any neio fruii iMeh nmy^ grow^ m ^Aejhiisk, and that therefore the case becomes 


inferi?n is the proiwriy of the seller ami 
•purckase 7 \^\.V a person, in an xiuconditioual 
manner, purchase fruit upon a tree which 
luui not completely vegetated,^ and atter- 
wards, before he had. received a formal seisin 
of it, new fruit should grow, iu this case the 
sale is invalid, because of the inipraoticaliility 
of delivery on the part of the seller, from (he 
impossibility of distinguishing between what 
was the suiiject of the sale and what was not, 
But if new fruit should appear after the seisin 
of the piirchaaer, such fruit is in an equal 
degree the right of both, becauso of ita in¬ 
termixture Avitii tho property of both. The 
assertion of the purchaser, however, with 
regard to tho qiiantity, is credited, because 
the -fruit ia in hi a possession. (Tho sale of 
artichokes or melons which are growing is 
pbject to the same law as tliat of fruit grow¬ 
ing upon trees.) 

Jiule in the purchase of vegetables sold on 
u tree* —a person wish to purchase fruit, 
artichokes, or melons, and afterwards to have 
it in his power to let them remain until they 


the same as if a goldsmith should sell a 
heap of earth mixed witli particles of gold, 
in exchange for anotlier heap of a similar 
n ature, whioh is inv alid, The arguments of 
our doctors upon this point are twofold. 
TTrst, the prophet has said, ‘JThe sale of 
fruit upon tho tree, or of grain in the car, 
is invalid, unless it approach to a state; of 
ripeness. t BecontUiY, wheat ia an artiide 
capable of yielding advantage; and hence 
i hij sale of it in the ear is valid in the same 
manner as that of barley, tho one being an. 
appreciable article aa well aa the other. .It 
is otherwise with gold dust, for tho sale of 


* The consent of the seller is hero presttp- 
poaed; for neithtir of the parties can undo a 
sale without the consenc of the other, Lhis 
expedient is therefore suggested on a suppo¬ 
sition of the future undoing of the sale being 
equally agreeable to both parties. 

^ W hence it may he interred that the sale, 
in tho ear, or upon tho tree, is admissible. 
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with earth, is imia-wfiil from I 
-tS&iio.i;aibility of its heinj? usurious. 

Th(isah of a house includes the fixtures] 
and their amendages, —If a person sell a , 
house, of which the locks are not of the i 
hangiufi: but of the fixed kiiul,^ in this ease, 
the keys of such locks are considered as in¬ 
cluded iu the sale; because the locks them- | 
selves aro included in the house, in conse- i 
quence of their being fixtures; and the sale | 
of a lock includes tlie key, ^Yithout its being . 
expressly stipulated, because it is considered 
as a constituent part of it, since a lock j 
without a key is of uu use. | 

The seller must defray the expense 0 / 
weKjhers, tellers, measurers, and rnoney-^ I 
essayers , — Ijin wages of the measurer* of I 
the goods, or of the ossayer of tlio money, | 
niTist be paid by the seller:-the wages 01 
the measurer, because, as measurement is 
essential to enable the seller to deliver over 
the goods, the payment of the expense at¬ 
tending that fails properly upon him (and 
so rdso, the wages of weighers or tellers):— 
and the Wages of the essayer, because ot a 
tradition, delivered by Lbn lloostim, that 
such is the doctrine of Mohammed ; and also 
for this reason, that the essay ot the money 
takes place after the delivery, when it be¬ 
comes the business of the seller to have^ it 
essayed, in order that he may distinguish 
what is his right and what is not; and that 
he may ascertain the bad coin in order to 
reject them. Ibn Soomai relates it as the 
opinion ol Moliammed that the purchaser 
should defray the wages of the essayer, be¬ 
cause stands in need of ascertaining ihe 
good (iirms which he has stipulated to 
deliver, and the good dirms aro known by 
means of an essayer, in the same manner as 
quantity by means of a measurer. 

Ihit the charge of weighing the price must 
he ^frayed hy the jynrchaser.—}LiXY. charge 
of weighing the price is due by the pur¬ 
chaser, because he is under the necessity of 
delivering it to the aeller, and the delivery 
is completed after the ascertainment of the 
weight. In a sale stipulating immediate 
payment, the purchaser must first deliver tho 
price to the seller, becaiise his right (namely, 
the goods sold) is of a fixed and determinate 
nature, whereas the price is not so; and it is 
tliorefore incumbent on him, in order that 
both 1 parties may bo on a par, to deliver the 
price to the seller, which fixes and deter¬ 
mines it; for it cannot be determined but by 
deli very, t 

* Meaning, properly, some person who is 
employed as a sworn or professed measurer. | 

t Thus if the price stipulated he ten dirms, ' 
and the imrehaser be in possession of a thou- 1 
sand dirms (for example) m this ease, although , 
the number ten be determinate, yet the units 
to compose thot number anti, to be taken from 
a great number, are not specific and deter- 
iniTiato, until actually dfilivered. This doc¬ 
trine is i'n.^<piently and partioulurly enlarged 
upon in the sequel of this book. 



L% hnrter or exchange, the mutual dec 
must he made hy hoih parties at the same 
a sale of goods for goods, or of 
money for money, it is necessary that both 
parties make the delivery at the same time; 
because being on a par in point of certainty 
and uncertainty, there is no necessity for* a 
prior delivery. 


CHAPTER IT. 

OF 0PTio:fA,L coKnmoHs.* 

Definition of the term. —Ax optional con¬ 
dition is whep one of the parties stixmlates 
it as a condition that he may have the option, 
for a period of two or tliree days, of annulling 
the contract if he please. 

A condition of option may he latcftiUy 
stipulated hy either party. —The stipulation 
of a condition of option, on the part either of 
the seller or purchaser, is lawful; and it inay' 
he stipulated to continue for three days or 
less; but it must not bo extended beyond 
that term ; because it is related tliat Hooban 
having been defrauded in several of his 
bargains, the prijphet addressed him thus, 
“Hoobax, when you mnke a imrohase bar 
di'ceit, and stipulate a condition of option/* 

Provided it exceed not ihe term of three 
days.—K':s optional condition, stipulated to 
remain in forco^ for a period exceeding three 
days, is unlawful according to Haneefa; and 
Ziffer and Bhafei are of the same opinion. 
The two disciples, on the contrary, maintain 
that it may be stipulated to continue to any 
length of time whatever: because it is re¬ 
lated that Ibn Omar extended it to two 


* Arab. Khiar-ahShirt. In contracts of 
sale there are five difierent options. These 
are, Ist. Option of acceptance. 2. Optional 
conditions. ^ 3. Option of determination. 4. 
Option of inspection, and 5. Option from 
defect. ^ An option of acceptance is a liberty 
which either of the parties, in a contract of 
sale, has of withholding his acceptance, after 
the tender of tho other, until the breaking 
up of tho meeting. An optional condition is 
where one of the parties stipulate.^ a period 
of three days before he gives liisS final assent 
to tho contract. An option of determination 
is wh(!rc a person, having purchased one out 
of two or tliree homogeneous things, stipulates 
a period to enable him to fix his choice. 
Option of inspection, is the power which, the 
purchaser of an unseen thing lias of rejeoting 
it after sight. Option from defect is tho 
power wliich a purchaser has of dissoiving 
the contract op the discovery of a defect on 
the morohandisG. Thetranslator has thought 
it proper, in this note, to bring into one point 
of view" an explanation of the several kinds 
of option, as it may possibly tone! to give a 
clearer idea of them than what could bo col¬ 
lected from tlio scattered definitions of them 
as they occur in tho course of the work. 
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\ also because it ia ordained, by ’ afterwards be rendered valid by a foriA 

i/tW^for tbe purpose of answeringr the ' eonfinuatiou previous to tho lapse of the 
itecessitiea of man, in enabling him to con- third day, so also in the cjise in question, 
sider and set aside what is bad; and as a | As Mohammed, ou Iho contrary, holds that 
period of three days may not be sufficient the extension of the condition of option 
for this purpose, tJie indulgence is therefore I beyond the third day is lawful, so also in the 
extended with respect to the merchandise, in present instance. Aboo \ oosaf, on the other 
the same manner aa with respect to Ihe price.'hand, although (contrary to analogy) ho 
The argument of Haneefa is that an optional ; hold the extending of a condition of option 
condition is repugnant to the nature of the | beyond throe days to be lawful, because of a 
act, which fixes an immediate obligation on . tradition which he quotes to this dfect, yet 
the parties, and is allowed only because of | is of opinion that the same extension is un- 
tho saying of the prophet already quoted ; j leiwful in the present instance (arguing from 
whem-e it cannot be extended to a period , analogy), as there is no tradition in support 
beyond what has been there specified. _ of it. Thep is another explanation, from 

If it exceed Uiree dmjs^ and the stipulating analogy, with respeot to this case, which has 


party declare his acceptance before the ox~ 
pirckhyti (f the third day, the sale is laiofal. 
—Ai/mouGn a conditional option beyond 
three days be not permitted, still if such 
a condition bo stipulated, and the person 
making such stipulation, before the lappe of 
the three days, declare his acceptance of the 
contract, the sale is in that case valid, ac¬ 
cording to Haneefa, Zitfer, however, is of a 
different opinion; for he argues that the sale 
being invalid from the beginning, oil account 
of the illegality of the condition, it cannot 
be afterwards rendered valid by the re¬ 
moval of such condition. The arguments of 
Haneefa on this point are twofold. FinsT. 
as the acceptance of the sale was declared 
before the lapse of the three days, the cause 
of its invalidity has not began to operate. 
Secondly, the invalidity takes place on 
the fourth day; and as the acceptance is 
declared before that period, the sale is eon- 
.sequenfcly kept free from any cause of in¬ 
validity. h'roin this second argument some 
)\aYe considered that the invalidity of the 
sale does not take place ixntil the commence¬ 
ment of tho^ fourth day ;—whilst others 
(lOunding their opinion on the lirst argu¬ 
ment), hold that the contract was invalid 
li'om the beginning ; but is afterwards ren¬ 
dered valid by the removal of the cause of 
its invalidity previous to iU operation. 

The payment of the price may he substi^ 
tuted cfi the condition, —It is lawful for a 
person to make a purchase on this condition, 
that “if in the course of three days he do 
not pay the price, the sale shall be null and 
void,” If, however, instead of three days 
he stipulate four, the sale is not ^valid, 
according to Haneefa_ and Aboo Yoosaf. 
Mohammed is of opinion that it is valid, 
whether he stipulate four days or more. All 
our doctors, however, agree, that hi case of 
such a stipulation having been made, if tlie 
T)urchasm’ in the mean time pay the price, 
previous to the lapse of the third dav, the 
sale is -Nwlid. The reason of this is tnat a 
condition of this nature is of the same 
nature with an optional condition, because, 
iiA case the purchaser cannot furnish the 
price, the seller stands in need of a power to 
annul the act. As, moreover, Haneofa holds , 


been adopted by Ziffer, to the following 
eflcct, that, in the sale in question, an in¬ 
valid dissolution has been stipulated (for the 
dissolutioTi is invalid, as it depends upon a 
condition); and as a sale is rendered void 
by tho stipulation ,of a valid dissolution, it 
follows that by the stipulation of an invalid 
dissolution it is renclercd void a fortiori. 
The reason, hov’ever, for a more liberal con¬ 
struction in this P‘irfcicular is, that the con¬ 
dition here stipulated is considered as an 
equivalent to a condition of option, as has 
already been explained. 

The seller, by stipulating a condition of 
option, docs not relinquish his property in 
the article sohL-'-l^ the seller stipulate a 
condition of option, the right of property 
over the goods docs not in that case shift 
from him, because the com pletion of the sale 
depends on the nmtual consent of the par¬ 
ties, and the condition of oi)tion evinces that 
tho seller has not completely consented. If, 
therefore, under these circumstances, the 
seller should emancipate a slave ivliom he 
had in that manner sold, the cmanoipalion 
would hold good.—Neither is tlie purchaser 
in such a case entitled to use or employ the 
goods, although ho should have taken pos¬ 
session of them with consent of the seller.— 
If, after the purchaser bad possessed himself 
of the goods, they should perish^ or bo de¬ 
stroyed previous to the^ exjjiL'ation of tlio 
period of optional condition, he becomes in 
that case responsible for the value ; because 
by the destruction of the goods the sale is 
annulled (for the execution of it rested only 
on the consent of the seller; and where the 
subject of it is lost, the execution of it 
becomes impraett?TablG ; and it is null of 
course); and as tho goods were in possession 
of the purchaser with a view to purchase 
(which ^ circumstance renders a purchaser 
responsible for the value), ho is responsible 
accordingly. If, on tho other Imnd, the 
goods be lost in the possession of the seller, 
tho deed is annuliod; and no payment is 
incumbent on the purchaser, in the same 
manner as in the case of an absolute sale, 
that is, a sale where no condition is stipu¬ 
lated. 

But the property in it devohes upon the. 


that a sale is invalid, where the condition of purchaser ichere the stipulation is made on 
option extends beyond three days, but may I nh part; and he is consequently responsible 
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loss of the goods—I f the condition * becanBC tbe circumstanee of tlie inju^n 
J^oijtion bo stipulated by tbc purchaaei’, the i not render the restitution iiiaiu’acticable, 
riirht of property over tl]e goods shifts from i since the seller, in that case, has the option 
the seller, because the sale is rendered com- either of taking the mercandise thus injured, 
nlete on his port. The right of property, 
however, although it shift from the seller, 
does not vest in the purchaser, according to 
Haneefa. The two disciples have said that 
the purchaser becomes the proprietor; for, 
if Ihis were not the case, it must necessarily 
follow that, after it moved from the seller, it 
-would remain subject to no person j and this 
is a state not supposed by the LAW. "idle 
arguments of Haneefa on this point are two¬ 
fold. Fiiisi, as the right of jxroperty with , . . . x* 

respect to the price has not shifted from the during thatmterval, as the right ot property 
purchaser, it follows that if the right of docs not take place because of the optional 
property with respect to the goods also vest oondifion: and it he have carnal connexion 
in him, the property with respect both to witii her during that intervtd, the condition 

.1 • --L. .1 -if of option is not thereby annulled; because 

he has it still in his power, after such con¬ 
nexion, to undo the sale, since his cohabita¬ 
tion with her is the exercise of a right in 


I or of rejecting it, if he please, as the optional 
condition remains with him : and hence, as 
the sale does not become binding on the 
occurrence of the injury, if the seller choose 
to oonhrni it, the purcliaser in that case only 
pays the value of the injured merchandise. 

Right (if option^ in the pitvchnse of u wifcy 
is n(jt affected by cokrubiiation icilh her in 
the interim of opition. —Ii’ a person purchase 
his owu wifb, with a reserve of option for 
three days, in this case the marriage sufaRists 


the thing purchased and the return for it is , of option ia not thereby annuhed; because 
concentered in one person, which is abso¬ 
lutely illegal. S}-.:coi^;dt,y, if the right of 
property with respect to the goods were to 
vest in the purohaw‘r, it might frequently 
happen that the goods wmuid, in the interval, 
hefoi‘e the corripJetion of the sale, be made 


virtue of his marriage, and not of his right 
of property. If, however, his wife be a 

__ —_ virgin, his coha Imitation with her annuls the 

witliouranVTntention^ on the part ot i condition of option, and establishes the sale, 
the purchaser (as if the purchaser had bought ‘ as it is a damage to her, and a diminiuion of 
a slave related to himself within the pro- her value. This is the doctrine of Haneefa. 
hibited degrees) *; and as the sole object of Iho two disciples are of opinion that the 
th« reserve of option is the benefit of the husband becomes immediate proprietor ot 
purchaser, in allowing him time for con- , his with by the optional purchase, whence 
Bidoration, it follows, that if the right of the marriage is immediately annulleu., ft, 

therefore, he should have cohabitation wnth 
her, he cannot af terwards reject her, although 
she may have been a ^voman ; * bocause, the 
marriage being null,the cohabitation wasnot 
in virtue of marriage, but of property. This 
between Haneefa and 


property were to vest immediately in him, 
he might be deprived of the advantage 
which IS the object of the reserve of option. 

If the pureJmser have the optkm^ and the 
goods he injured or destroyed in the inter hit 1 in virtue ot mt 
he is responsihte for the jrrice ,— lb" the mer- , difference ot c 


opinion 


the hvo disciples, respecting the property 
vesting immediately in a conditional t)ur- 
chaeer, has given rise to opposite decisions in 
■ ' Of this number 


chandisc, where the stipulation of option is 
on the part of the purchaser, perish or be 
destroyed, the puridiascr ia in that case an- , 

Bwerable for the price. In the same manner | a variety of dittcrent cases, 
also, if the goods receive an injury, the pur- i are the iollowmg , 
chaser is responsible for the price ; because ■ Case of optional purchase oj a slare re> 
the goods, after sustaining an injury, cannot • letted to the purchaser. —If a person make 
be returned, and the sale consequently be- • au optional purchase of a skive related to 
comes binding. ' o . , .4,^, .... 

responsible for 

for destruction necessarily implies previous ^ _ it* 

injury ; and hence in a ease where tho | to Haneefa, it does not take place until attei 
purcVxase is utterly destroyed, the sale first [ the confirmation of the contract, 
becomes binding and complete, and the de- And of a slave optumally purchased anoer 
struotion takes place afterwards. a vow of emancipation.—iFy also, a person 

Jlut if it rest with the seller, the purcham' make a vow to emancipate a Blave whenever 


Limed, and the sale consequently be- ' an optional purenase ot a suivo roiarea lo 
binding. The purchaser, therefore, is him within the prohibited degrees, tlic eman- 
siblo for the price in either instance ; , cipatioii, in the opinion of tho two disciples, 
struetion necessarily implies previous takes place immediately; whereas, according 


is responsihle for the value only. —And as, 
in a case of injury, the payment of the price 
becomes obligatory, so also in a case of 
destiamtion. It is otherwise where the mer¬ 
chandise periBhes in the possession of the 
purchaser when the option had been stipu¬ 
lated by the seller; for in this case the 
purchaser is answerable only for tho value ;t 


* In which case the slave would become 
immediately free. 

t And not for the price set upon it in the 
contract. 


ho becomes proprietor of one, then, accord¬ 
ing to the two disiuiples, if he make a con¬ 
ditional purchase of one, tho emancipation 
takes place immediately; whereas, according 
to tluiuiefa, it does not take place till alter 
the confirmation. 

Or of a nienstruous female slave, —If, 
also, a person make an optional purchase 
of a female slave, and her nionthiy courses 
happen during the term of option, these 
eouvses are included in the prescribed term 


* That is to say, not a virgin- 
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\ Uyi raatoe/w,* according to tTie two dinci- 
^{^L*eas, accouling to liaBeofa, they 
aie not inoluded. And if the purchaser, 
availinir hiinaelf of hie optional condition, 
should return her to the seller, the seller 
need not obserre the prescribed term of 

ahstincneo, according to Haneefa ; \s'h.ereas, ^ 

the two disciples hold that such observance ' sale is ot necessity annulled, 
is inoumbeiit on him. ' •(mtian mn 

; Or of a pregnant wife.—JFt on the other 
hand, a person make an optional purchase of 
Ida own wife, and if she, during' the interval 
/ of option, bring forth a child, she is not an 
Am-Walid to the purchaser, according to 
' Haneefa; whereas, according to the two 
disciples, she is so. If, also, a person mako 
an optional purchase of merchandise, and 
having,with the conaent of the seller, received 
possession of it, afterwards give it in deposit 
to the seller, and it be lost in the interval, 




Mussulman is allowed to mio. According 
Haneefa, on the contrary, the sale becomes 
void, because the purchaser (agreeably to 
his tenets), not being then the proprietor, 
and the circuniatance ot becoming a Aluaaul- 
man putting it out of his power to becom.0 
the pi'opriotor by r( moving the conditiom, the 
'le is of necessity aiinulied. 

The posse&nor ofvptum 7naf/ annul fhe sale 
with tJia hywwlcdije of fhv other party^ or 
G^njiryn it without Im hnowkdge.—\n case of 
a sale on a condition of option, it is lawia.lt 
according to Haneefa and Mohammed, for 
the pait-y possessing the option to annul the 
contract within tho stipulated period, or to 
confirm it j which latter he may do withoiit 
the knowledge of the other party : but it is 
not hnvful for him to annul it withojiit Ui« 
knowdedge of tho other. Aboo I'ousat 
alleges that the parties possessing the 


in this case,’according to Haneefa, the trust ; option may annul the contract wdthoiit the 
is null and void, as th,e deposit w'as not the 
propiM’ty of the purchaser, and therefore he 
is of opinion that the loss results to the 
seller; whereas tho two disciples, holdijig 
the said deposit to be valid, are of opinion 


kio-ftded^e’ of the other : and such, also, is 
tho opinion of Bhnfei. Iho argument of 
Aboo A'oosaf is that the party possessing the 
option is empowered, on the part of the 
other, to annul the contract; and that there* 


that the loss results to the purchaser, agree- , fore, such annulment cannot rest upon that 


ably to the law of deposits. 

Optional purchase made hif a pyivikged 
slave .—on the other hand, a privileged 
slave make an optional purchase, and the 
seller, during tho interval of option, exempt 
him from the payment, in this case,^ accord¬ 
ing to Haneefa, the condition of option 
romains in force; because if he should return 
the merchandise, it follows that he does not 
choose to accept of the property, and a pri¬ 
vileged slave has tlio pow'erof accepting or 
reiecting as ho pleases: but, according to 
thie two disciples, the condition of option is 
annulled by the exemption of payment; 
because (in their opinion) the pronerty 
having veafccd from the beginning, it follows 


other’s knowledge of it; in the same manner 
as his knowledge of it is unnecessary in 
ease the possessor of the option confirm tho 
contract; as in tlio case of an agent for sale 
(for instance), who may lawfully act in 
every matter to which his agency extends, 
without the knowledge of lus constituent, 
in virtue of the powers given to him on hia 
behalf, The arguments of Haneefa and 
Mohammed are, thob a contract^ of sale 
involves the riglits of both parties; and 
that tho annulment of the sale by one narty 
only is an exercise of a right partly belong¬ 
ing to tlio other, whilst at the same time 
such exercise may eventually be attended 
with a loss to the other: for supposing the 


that if he wmre to return the merchandise to i possessor ot the option to bo tho seller, and 
the seller, it would he in effect a gift to him, • that he apul th< sale without the know-* 
and a privih'gcd alavG ha.s not the power of , ledge of the purchaser, and the purchaser. 
' * •“ ' in the mean time, in the confidence of the 

I sale being complete, take possession of tho 
mercKandisc, then, in ease of its destruc- 


maldni; a yift. 

€aso iff optunial purchase of wine hy a \ 

Zhnniee, who in the internn embraces the , . 

faith—I f, moreover, a Zimmeo purchase tion, he must ot consequence bo responsibio 
• • ’■ " n nn-n- ' fnr i 1 1 OT. siiunoKiTiff thfi nurchasor 1.0 1)0 tho 


spirituous liquors from a Zinimee, ou a con- ! for it: or, supposing the purchaser to be the 
dition of option, and the purchaser, in the possessor of the option, and lhat ho annul 


interval, become a Alussulman, in this case, 
according disciiilea, the condition 


the sale without the knowledge of tho seller,, 
then an eventual loss may result to the 


of option remains no longer in force, because i seller, as it is possible that, on the piesump- 
‘ nng (agreeably to their I tion oi his goods being already sohl. he may 

Hence, as 


tenets) become proprietor of the liquor, it 
follows that if he were permitted to reject 
it, he would create in another a right of 
property wdth respect to liquors, which no 


enqmi '0 out another purchasei'. 
suen an exercise, on the part of either, of 
the right of the other, may be attended with 
an Gveutmd injury, the annuiment of an 

_I optional sale is therefore made to rest upon 

—-- knowledge of the other party;'. This 

* The p'urcbasor of a female slayc is re - 1 case, in short,^ resembles the ylisiuissioii of 
quired to abstain from camal connexion ' an agent: for if a person, haying appointed 
with her until she shall haye had three ^ an agent, should attenvards dismiss h.im 
different courses from the period of her be- without his knowdi'dge, it would not he 
coming his inoperty, that it maybe ascer- j valid until tho agent was himaclf informed 
tained whether she be pregnant or not. , of it; and so also m the case m q^tiestion. 
(Beoildit.) If is otherwiso with the conJirmiition ot a 
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the exercise of such a hyone 
only does not entail an mjnry* 'J-’ho 
assertion of Aboo Yoosaf that “ the pos¬ 
sessor of the option is empowered to make 
such annulment ou the part of the other/’ 
is not admitted ; for how can the other, who 
does not hhnaelf possess such power, bestow 
it upon the possessor of the option? ^ 

And even if he anmd it without the other s 
hnowhdae, and the other he informed before 
the cxplr(ttio?i of the term, it is viihd, —l.J' the 
person possessing the option annul the sale 
without inforniing the other partyand such 
IvTiowledfre, nevertheless, reach hitn beiore 
the expiration of the stipulated i)eriod, then, 
because of liis acquirement of such know¬ 
ledge, the annulment is rendered complete, 
ih on the other hand, it should not have 
reached him until the expiration of the 
stipulated period, then the annulment is 
rendered eomploto, becatiae of the expiration 
of Ihu stipulat’d neriod. 

A riqhi of option^ in sale, cannot descend 
to an hmr.—lv a person possessing the right 
of option in a sale should die, the sale is thou 
complete, and the right of option becomes 
void, and does not descend to his heirs. 
Shafei maintains that the option descends to 
the heirs, because, being a fixed and^ estab¬ 
lished right in sale, it may be iiilientod, in 
th« «ame manner as an option in case of 
defect, or an option of determination. The 
arguments of our doctors are that an option 
is in reality nothing but desire, or disposition, 
which is not capable of being tranferred from 
one to another; and nothing but what is 
capable of devolving from one person to 
another can be inherited.—It is otherwise 
with respect to option in case of defect, as 
that is granted to the heir, because of his 
right to obtJiin possession of a thing whole 
and complete, in the same manner as the 
deceased, and not because of his right of 
inheritance, siiice^ option is incapable of 
being a subject of inheritance. It is other¬ 
wise, also, with respect to an option of deter- 
mination, as the heir becomes the proprjotor 
in that instance, because of the mixture ot 
property, and not because of his right of 
inherilruioe. 

A ridht of optioyi may be referred to a. third 
li’a person/ in purchasing any ar¬ 
ticle, stipulate the option of another person, 
in this case, provided either the purchaser 
or the possessor of the^ option confirm the 
sale, it is valid; or, if either of them annul 
it, it becomes void,—^Ihe reason of this la, 
that the stipulation of the option of another 
is admitted, upon a favourable construction. 
Analogy would suggest that it is inadmis- 
ftible, and such is the opinion of /liter, 
because option being one of tlio artielea of 
the contract, it follows that the stipulation 
of it for another, who is not one of tho 
eorktnicting pai'ties, is illegal, in the same 
manner as if it ivere stipulated that sojne 
other- than tho purchaser should pay the 
pt'ico-—The arguments of our doctors arc, 
that the establishment of the right of option 



in one who is not a party to the con|^J[sj 
by way of appointment from him to act as 
hi3 substitute. In tliu case, therefore, the 
option is vested both in the party and in his 
substitute ; and consequently it is lawful 
for either of them to confirm or annul the 
contract.—If one of tlieiu should contirm, 
and the other annul tiie contract, m this 
case the first of these acts which may have 
been performed becomes valid. If both 
should have been performed at the same 
time, then (according to one tradition) the 
act of tho contracting party is valid;—or 
(according to another) tho validity of the 
annulment is preferred to that of the con¬ 
firmation. The principle on which the 
first tradition proceeds is that the act of the 
contracting party is of superior force to that 
of a substitute wdio derives ins authority 
from him ; and the principle on Avhich the 
second tradition is founded is that annulment 
is of superior force to confirmation, because 
annulment may take place after confirmation, 
but confirmation cannot take place after 
annulment. {Some have asserted that the 
fiivst tradition is conformable to the doctrine 
of Mohammed, and the second to that of 
Aboo i’oosafarguing from their different 
decisions in the case ot an agent of sale and 
his constituent: for if both of them should 
at the same time sell the same thing to 
different persons, the sate of the constituent is 
valid, according to Mohammed; — whereas, 
according to Aboo loosaf, both sales are 
valid ; but the article sold must be divided 
botiveen the two purchasers. 

Case of selling two slavesy with a condition 
of option With respect to one of them.—I f a 
person sell two slaves for a thousand dirms, 
stipulating an optionnl condition with respect 
to one of them, tlie case admits of four 
difterent statements.—I. Whoie the seller 
I does not oppose a specific price to each of the 
! slaves, nor specify the one I'especting whom 
the optional condition is to operate; and this 
I IS illegal, bectuise ot the uncertainty both as 
to the subject of the sale and the price; for 
I as the slave, coiicemiug whom tho condition 
' of option is stipulated, is not (as it were) 

I included in the sale, and as ho is not speci- 
' fied, it follows that the other, who is the 
subject of the sale, is also imknow’n.— 
II. Where the Bciler seta a particular price 
upon each of the slaves, and also specifies to 
which the condition of option relates; and 
this is valid, because of the certainty with 
respect to tho subject of the sale and the 
price. 

()ii.;ECTi()K^.--[t would appear that tho sale 
is in this ca.se illegal; because the slave who 
is the subject of the condition is not, in 
elfect, included in the sale ; and, as both are 
joined together in one declaration, it follows 
that the acceptance of the sale with relation 
to what is not the subject of it, becomes a 
condition of the validity of tho sale with 
regard to wbat is; it being the same, in 
short, as if a person should join a freeman 
and a slave in one doeluration of sale, which 
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becausG the acceptance of the sale . not peraiit him to do aiiloss such a conditfc 
to what is not capable of being were stipulated. —I'his &pccic> of sale, there- 
lueSubject of it (namely, the fn^e man) is fore, being in effect the same as an optiotial 
here made a condition of the validity of the I one, it follows that it is iu a similar fnanner 
sale with respect to the slave ; and this con- 1 lawful.—I’his necessity on tlio part of man, 
ditioix is the cause of aimiilling the sale : it however, is fully nuswererl by means oi three 
therefore follows that the sale is in the same ( pieces, as this number comprehends the 
manner invalid in the case in queHtion, as I three qualities of good, had, and medium; 
the same condition (which occasions an and there can be no uncertainty with respect 
annulment of the sale) is equally induced in to the subject of the sale, in this species ot 
this instance. contract, to occasion contention, as regard is 

ItoiiY.—The sale, in the case in question, had solely to the price on which the purchafier 
is lawful; because, although the acceptance determines. ^ 

of the sale, with respect to the slave con- OnjECTiON.—Why then is it ^ not lawiul 
eerning whom the option is stipulated, be a with respect to lour pieces, as in that case 
condition of the validity of the sale with also no contention would take place ? 
respect to the other slave also, still such Erply.—A lthough, m this case also, there 

condition docs not annul the sale, since the | would he no uncertainty with regard to ihi\ 
optional slave is a fit subject for sale: it is subject of tlie anle, to occasion contention, 


therefore, in fact, the same as if a person 
were to join a Modabbir and an absolute 
slave in one declaration; and as the sale is 
iu that instance valid, so also in the case in 
question.:—contrary to where a seller joins 
a slave and a freeman in. one declaration t 
because a freeman is not a fit subject of sale. 
—in. Adhere the seller opposes a particular 
price to ea(di slave, but does not specify 
to which of them the condition of option 
relates.—'IV. Where the seller specifies the 
slave to whom the condition of option relatcis, 
but does not oppose a specific price to each 
of them.—In botli these cases the sale is 
invalid, because of the uncertainty of the 
subject of the sale in the one instance, and 
of the price in the other. 

Option of determination. —Ip a person 
purchase one of two pieces of cloth for ten 
dirras, on the condition of his being at liberty 
for three days to dett,*.rmine on the particular 
piece which he may approve, such sale is 
valid: and the condition so^ stipulated is 
called an option of determination.* 

It extends to a choice out of three, hut not 
out of more.'—k s^ilE is in the same manner 
valii where a person purchases, with a 
one out of three pieces ; 


still the efficient cause of the legality 
(namely, the necessity of \ixn) does not hero 
exist, and it is therefore unlawful. 

An optio?i of determination may imolve a 
condition of optioii. Some have observed 
that, in a case of option ot determination, a 
condition of option^ is also indispensable; 
and this is recorded in the Jama Saeli .er. 
Others, again (following the Jama Kaheer), 
say that the condition of optio.n is not 
requisite ; and henoo it is inferred that what 
has been recorded in the Jama Sagheer is 
that such a condition often takes place ; not 
that it is absolutely necessary. 

Ihit the term for making the deiermination 
must not, at all eventsi exceed three days.^ 
Iris to bo observed, however, that if, in a 
sale stipulating an option of detormination, 
it should not he thought necessary to insert 
a conditio a of^ option, the period for deter¬ 
mining the choice miist in that case, according 
to Hanei lA, ho liniitcd to three days: but 
according to the two disciples it may he fixed 
to whatever period they please. 

Of the art}vies referred to the ptirchaser's 
choice, one is the subject of the sale, and the 
others are as deposits. At is also to be 
observed that in case of option of deterniina- 


reserve of option, - , , i.. j. r .1 ‘ • 

hut it is not lawful to purchnso, in thnt,tion, the subject ot the sale is one piece 
manner, one out of four pieces.—What is , of cloth (for ^example), and the other piece 
here advanced proceeds upon, a favourable 1 a deposit in the bands of the pnrehaser. 
construction .-Ana logy would suggest that j II, thorefoTe, one of the pieces he lost or 
the sale is not lawful in either of these three . spoded, the sale takes place with respect to 
■ exchange lor the stipulated price ; and 

the other price is as a deposit; because it is 
impiossible to reject the piece which is lost or 
spoiled. If, on the other hand, both pieces, 
be lost at the same time, tho purchaser must 
in that case pay the half of the price of each, 
because the determination of pnrehaBc not. 
having been made with respect to either of 
the pieces, it follows that sale and’ trust 
operate indefinitely with respect to each. 

And ooth may he returned in case of a co-n- 
ditioH of besides the option of 

determination, a conditional optio.u bo also 


cases, because the subject of sale^ is iin- 
certain;—and such, also, is the opinion of 
Zifter and Shafri.—The reason for a more 
favourable cuiistruction is, that optiocnl 
conditions have been ordained for tho benefit 
of man, in order that he may thereby be 
enabled to set aside tho bad, and to choose 
the good for himself:—it is, moreover, 
evident that man stands in need of contracts 
of this nature, in order that he may be 
enabled to show the merchandise to some 
person in whose judgment he eonficles; or, if 
an agent bo employed, that he may show it 
to his constituent; and this the seller would 


Arab. Khiar-al-tayeon. 


And coiiscc|ueTitly (according to tho lawsi 
of deposit) he is responsible in case of aeci* 
dents, for one piece only. 
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tlio purchaser is ia that case at' not injured by the defect of partioFp 
. to return both pieces. but if one of the pLirchasera have tho liberty 

The heir of the endotced ivitli ; of rejecting his portion singly, it necessarily 

option of dehrmination mat/ return one of\ follows that^ upon the rejection the seller 
the two articles refej'red to' the purchaser s I holds the article in partnership with one of 
option^ in case of his death, —Ip a person ' the purchasers; and this is a defect in the 
possessing an option of determination should tenure, to which he was not before subject, 
die, his heir is empowered to return one of' Objection. “-It vvould appear that the 
the articles; for an option of determination rejection of one of the imrchasers is valid 
(as has been before explained) necessarily although attended with an injury to tho 
descends to an heir, because of the ira^di-I seller, since the seller has himself virtually 
cation of his property with that of another ; | assented to it, because in giving such power 


whence he is^ not, in liis option of deterrni 
nation, restricted to three days.—If, on the 
contrary, a person recently possessed of a 
power of option die, his heir has no option, 
a., was before explained.* 

Option is declared and the sale made hind- 


to two persons, it is evident that he assents 
I to a possible rejection by one of them. 

Eeply.—T he consent of the aoller to the 
I injury is inferred from a supposition of his 
.having consented that one might reject 
! where tJie power of rejection was given to 


ing by amj act of the purchaser in relation to I two. This, however, Is not the case in the 
the article sold. —If a person purchase a house present instance ; for it is to be supposed that 
under a condition of option, and the adjoining the seller understood that both should declare 
house be afterwards sold before the expira-' their rejection together; and on this suppo- 
tion of the period of option, and the purchaser I si tion his consent was given, noton the 
under the ooudition of option claim the right otlier. 

of fcjhalfa, in this case liis assent to the first - If an article pxirchaif’d ximler one descrip- 
sale is thereby virtually given, and his right tion prove to he of a 7 iother descripitlott^ the 
of option exists no longer;—because his purchaser may either eonjirtrt or annul the 
claim of Shatfa. presupposes him to be con- 1 contraot.^-^lv a person purchase a slave on 
firmed in the adjoining property, otherwise account of his being^ a scribe, or a baker, and 
he would have no right to make such a claim; he proveto be neither of these, the pur- 
and it is therefore inferred, that he first; chaser is in that case at liberty either to 


tacitly aimids hia^ condition of option, and 
then urges his claim. It is to be observed 
that the necessity of this explanation arises 
from the doctrine of Hancefa; for, by his 
tenets, a piircliaser under a condition of 
op thill does not become iiropriotor of the 
article of sale dui’ing tlie interim, of oijtion. 
The two disoiplos hold, on the contrary, that 
he becomes immediate proprietor unuer the 
condition of option; whence this explana¬ 
tion is, with regard to their doctrine, un- 
necessary. 

An option of determinationy vested jointly 
in two persons^ is dderrtiined by the subse¬ 
quent consent of either to the 2^urchase. —If 
two persons purchase a slave, on this con¬ 
dition, that both purchasers shall have the 
option of rejecting him, and ono of thorn 
niter wards express his consent, tlie other 
cannot reject him, according to Haneefa. 
two disciples allege that if the other 


abide by the bargain, or to undo it, as ho 
pleases; because the descriptive quality 
being the object he had in view, and being 
specified as a condition in the coutraot, is 
therefore his riglit, and tlie want of it gives 
him .the power of dissolution if he please, 
because his assent sigriified was on this con¬ 
dition, and not ofcherwi^<e. 

Objection.— It would appear that the 
sale is in this case invalid, in tlio same 
manner us in tlie case of purchasing a male 
slave who afterwards proves to bo a I’emale.^ 

He-TLY.—T ht' sale in the case quoted is 
invalid because of difference of sex, whicli 
does not exist in the case in question. 
Thus a person that is a baker or not a baker 
is of the same sex, and differs only in the 
quality ; and hence the analogous apjdication 
of the one case to tlie other is unfounded. It 
is to be observed, that adifteren.ee of tho sex 
does not invalidate tluj sale, unless it defeat 


The ..... __n- _ 

choose, he may reject his share in the slave. 1 the piirchaser’,-, object. Thus the object in 
The same disagreement Bubsiats with respect | the purchase of a man (for inatauce) i$ dit¬ 
to two purchasers in a case of option of inspec- ferent from tlin.t in the purchase of a woman, 
tion or option from defect. Tho argument of and therefore the sale is invalid incase of a 
the two disciples is that as the power of I difference : if, on tho contrar.Vt a. man should 
rejection was vested in both the purchasers, | purchase a he-goat on the supposition of its 
it coiiBcqaently operated in each of them; 1 being a female, the .sale would not be invalid, 
and the rejection of one cannot abrogate the . but it would remain with the purchaser to 


right of oiition with respect to tho other, as 
that would be a destruction of Ms right, 
which is not lawful. The argument of 
ilanecfa Is that the subject of the sale, when 
it issued from tho tenure of the seller, wa.s 


Because a condition of option is not in- 
licritablo. 


ibide by It or not, as he pleases. It is to 
be observed, however, that, in tho case in 
(Question, if the purchaser choose to abide by 
the bargain, he must pay the whole of the 
price: as no dirainutiou is admitted on 
account of the defect of quality, which (as 
has been before explained) is of a dependant 
nature. 
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I Osman, ‘*You have been injured. 
sale,” and he replied, “ I have the 
retractation, haymfr sold a thing which .1 had 
' not seenupon which Mazim was appointed 
arbitrator between them; and be decreed 
‘that the right of option rested only with 
Tilhai and this decree w'as given in the 


or opno?T OF inspeoxion.* 

A inirchaser may reject an article upon 
inspection after purchase, —If a person pui’- 

chase an article without having seen it, the | xilha \ and this decree w'as given in tne 
sale of such article is valid, and the purchaaur pt^egence of all the companions of the prophet, 
after seeing it has the option of accepting or of whom objected to it. 

rejecting it as he pleases. Shafei maiutains i option of inspection continues in force 

that a sale of this nature is wholly invalid, distance, of tme after the contract^ 

because of the uncertainty with regard to the destroyed hi/ circuinstances, —liiE 

object of it. The arguments of our doctors of optioii of inspection is not, like an 

are,— First, a saying of the prophet, that 1 optional condition, confined to a partioulp 
“ whosoever purchases a thing without seeing I period: on the contrary, it continues m 

it, has the liberty of rejection after sight of Jorce until something take place repugnant 
it. SECO^^l)r.y, the uncertainty with respect 1 nature of it.—It is also to be obaerv<jd 

l. » . - L 1-1 -f? rurt/A-n alri na l .-l ■ 1 X _ " rw 


to the object cannot occasion litigation, since, 
if it be not agreeable, the purchaser is at 
libepty to reject it. ^ ^ , 

Although, before seeing he should have 
signified his satisfaction.—Iv o, per^son, hav¬ 
ing purchased an article unseen, should say, 
“ I am satisfied with it,'’ in this case also he 
is at liberty, after sight of it, to reject it 
if he please, for two reasons. I msT, as the 
option of inspection (according,to the tradition 
already quoted) restsentirely uponinspection, 


that whatever circiimstanoo occasions the 
annulraent of an optional condition (such 
as a defect in the merohandise, or an exercise 
of right on the part of the purchaser), in 
tile same manner occasions an annulment of 
the option of inspection. 

Such as icould haoe, annulled a condition 
of 02)tion,-Ah\ therefore, the exercise of 
right be such as cannot afterwards be re¬ 
tracted (such as the emancipation of a slave, 
or the creating him a Modabbir),—or, if it 


already quoted) restscnureiy upon rnspeoiium, 1 or creating aim a MoaaDOir;,—or, h lo 

it follows that it becomes established by the to involve the rights of others 

wTicvi.aa W'fnrfi tint it was not «« oUanlnff* anlt^ mAT'toao-ft. or hire.l 


inspection, whereas before that it was not 
established: and as the iicquieBCence wsiguitied 

•_ . _ j.. I.V. -I ..m /-.-n TO tT■»T«T'vn I'm nTi t 


r ww oiiuii TV.. TIL- - — -- 

I (such as absolute sale, mortgage, or hire,) 
-the option of inspection is immediately 


establishea: anaasineacquu'seuuutj i —option or inspection is 

previous to the inspection is not repugnant j annulled, whether the thing have been seen 
to this, it consequently remains established, j . |:,ecause those acts render the sale 

ObjHiCTIOjS^-— if tliG of option do not i--— j*— ^-p +ii/i r\T»i"ir\n 

exist previous to the actual sight of the 
article of sale, it would follow that the 


purchaser, before inspection, has not the 
power of aninilling the contraotwhereas 
wc find, on the contrary, that he is actually 
possessed of this power before inspection. 

Kiii’LX.—His right to dissolve the contract, 
previous to this inspection, proceeds from 
the contract not being then binding; and 
not from any reference to the tradition above 
quoted 


binding, and the existence of the option is 
incompatible with, the obligation of the sale. 
If, on the contrary, the exercise of right be 
not such as to involve the right of others 
(such as a sale with an optional condition, a 
simple tender to purchase, or a gift without 
delivery),—the option of inspection is not 
annulled previous to the actual sight of the 
ar ticle sold; because acts of thisdescsiption are 
not of a stronger nature than the purchaser’s 
acquiescence ; and as the purchaser’s express 


. acquiescence to inspection is not; the cause ot 

BEeo]s^i)LY, the purchaser’s _ acquiescence . annulling the option of inspection (as has 
in the article before he attains an actual ] ^een already demonstratexl), it follows that 
knowledge of its qualities, is perfectly nnga- 1 acts above described do not annul it, a for- 
tory; and hence no regard is paid to his | -tioi-lwhereas those acts after inspection 
acquiescence previously signifiedcontrary . annul the option of inspection, as they indi- 
to his rejection, wdiich is regarded, because [ Qate an acquiescence, and an acqiuescenco 
the contract has not as yet become binding. ' after the sight of the thing occasions the 
A. seller has no option of insjjcction after | ainiulment of the option. 

—1^'a person sell a thingW'hieh he him- f Option of inspection is destroyed by the 
self has not seen, he has no option of inspcc- ^ part of Uio article, where that 

tion;t because the tradition ^hjfiees as a sample of the whole, —If a person 

limits this option entirely to the purchaser : j should look at a heap of grain, or at the 
moreover, it is related that Oatnuu sold a outward appearance of cloth which is folded 
piece of ground belonging to him at Basra ^r at the face of a female slave, or at the 
to XOha-Bin-Abecdoola; when, a person said i face and posteriors of an animal, and then 
to Tilha, “you have been injured in this [ aiake purchase of the same, he has no option 

the I of iij^epoction. In short, it is a rule that the 
' sight of ull the parts of the merchandise is 


matter;” but he replied, “i possess 
liberty of rejection, having purchaaod a 
thing unseen ;—after which another said to 


Arab. lihiar-al llooyat. 
t That is, ho has no power of retraction, 
if, upon inspection of the article sold, he 
should happen to repent of the sale. 


not a neoessary condition, because it is often 
impracticable to obtain it, and therefore it 
is sufficient to view tiiat part whence it may 
be known how far the object of the purchaser 
will be obtained. In the purchase, there¬ 
fore, of articles of which the parts ai’c similar 
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articlesold by mdght or racasure- An agent fur sasm nun/ inspe(\^ _ 

of csapacity, and the mode of ascertain- i same manner as the par chaser .— The inspcc- 
-tflg the goodness of wliieh is by presenting a | tion of an. agent appointed to ta,ke possession 
sample to the purchaser) the sight of a part 'of an articie purchased is equivalent to the 
is sutheientj that is, no option of inspection inspection of the parchaser, and consequently, 
enn afterwards he claimed unless tho other after the inspection of suck agent, the pur¬ 
parts of the article should prove inferior to chaser has no power of rejecting tho article 
the part which has been seen. In the pur- purchased, unless in a case of a defect. The 
chase, on the other hand, of things of which inspcoHon, however, of a messenger on tho 
the individuals are cot similar (such as cloths | part of. the purchaser is not equivalent to his 
or animals), the sight of one (loos not suffice', ‘ own inspection. This is the doctrino of 
—on the contrary, tho purchaser must see | Haneefa, The two disciples liold that an 
each in(lmdual article. Of this kind are I agent and a messenger are in elfect the same 
eggs and walnuts, according to Koorokhee. (that is, the inspection of neither is equivalent 
(The compiler of this work observes, how- to that of tho i)urchaser, and consequently, 
ever, tliat these are of tlio nature of wheat , that the purchaser has afterwards the liberty 
and barley, since their individuals are nearly • of rejection itr both instances. The argument 
alike.)—Now such being the established rule, Uhoy adduce in support of their opiiuon is, 
it follows that the sight of a heap of vyheat | that as the constituent has_ appointtnl the 
is suffleient. ns the quality of what is hidden agent merely to take possession, and not to 
may be inferred from what is seen, wheat 'annul his option, it follows that smsh annul- 
being an iirticie sold by measurement of ment does not belong to him;—in the same 


capacity, and the quality of which ina3'" 
consequently be ascertained by means of a 
sample: an(l in the samo manner, the sight 
of the outside of u piece of cloth suffices, 
unless there be a particular part within the 
folds necessary to be known, such as (in 
stamped cloths) the pattern, in which case 
tho option of inspection is not anmilled until 
the purchaser see the inside of the piece. In 
the (^ase of a man,' on the other hand, a sight 
of tlie face is sufficient; and in animals a 
sight of the face and posteriors.—Some allege 
that in animals a sight of the fore and hinder 


manner as holds with respect to option from 
defect; in other words, if an agent should 
knowingly take possession of a defective 
article, the option of the purchaser is not 
thereby annulled - and in tne same Tnanner,^ 
also, as holds with respect to a condition of 
option; that is, if a person should purchase 
any article, with a reserve of option, and his 
agent, in the interval, take possession of tho 
article, the purchaser's right of option is not 
annulledand in the same manner also,^ as 
holds in the wilful annulment of an option 
of inspection; as if an agent sliould take 


legs is necessary. What was first related is I possession of an article concealed, and after 


or the axithority of A boo Yoosaf. In goats 
purchased on account of their llesh it is 
necessary to squeeze and press the flesh in 
the hancls, as that ascertains the goodness of 
it. But if purchased for breed, or for giving 
milk, it is necessary to look at their dugs, 


inspection expressly declare the option to be 
null; in which case the purchaser’s right of 
option would nevertheless still continue in 
force.—llancefa, on tho other hand, argues 
that seisin, or the act of taking possession, is 
of two kinds.—I. Perfect, which is the seisin 


In purchasing victuals ready dressed, it "is | of the article with sight and knowledge 
accessary to taste them, to ascertain their j II. Imperfect, which is the seisin of it witlv 
goodness. ^ ' out sight, that is, whilst it is concealed. Tbo 

OpU m of impection in the purcliam of a i first is termed perfect, and the second im- 
JioHse , — I Fa person look at the front of a | perfect, because tho completeness of seisin 
house, and then purchase it, he has no option i depends upon the oompletenesf! of the bar- 
of iuspeetiou, although he should not have gain,* which cannot be (jomplete whilst an 
seen the apartments:—and so also, if a option of inspection remains ; and ay, in tho 
person view the back parts of a house, or the ' former^ instance, this option has been done 
treOvS of a garden fro in without, Ziffer has | axvay, it follows that the bargain is in that 
said that it ia requisite that the purchasex' | instance complete and petfc(;t; but as, in 
inspect the apartments of the house. Our ) the latter instance, on the contrar5% it still 
author also remarks that what is here ad - 1 continues in force, it follows that tho bargain 
vancod with respect to a sight of the front! is in that instance imperfect--Now aa the 


or back part of a house being sufficient, is 
founded on tho customs of former times, 
when, all their building.s being of a uniform 
nature, the sight of the front or back parts 
sufficed ascertain the interior parts; but 
that in the .present time it is very nocehsary 
to enter in,’as buildings are in these days 
variously constructed, whence a view of the 
outside IS no standard by which to judge of 
the inside; und this is approved. 

* Moaning a slave set up to sale. 


constituent is empowered to tak(' possession 
in either of those modes, it follows that the 
agent is equally (empowered, since his con¬ 
stituent has appointed him, in au absohifce 
manner, his agent for seisin. Where, how¬ 
ever, au agent takes possession of an article 
without seeing it, his power ia terminated by 
such imperfect seisin, and he consecpmiitly 
cannot afterwards exert au option of luspec- 


* Arab. Safka, literally, tho act of striking 
hands, in making a bargain. 
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vtinu^ ’iKv in destroy tliat privilege on the part | rejecting If a person, having seen * 

by any express declaration, or two garments, should purchase both, and 
It is otherwise in the case of an option from | should afterwards see the other, he has then 
defect, because, as that is no bar to the ' the option of rejecting both; because, as gar- 
completeness of the bargain, the seisin is in ' ments differ easentially from one another, 
that instance perfect, notwithstanding the a siglit of one is not ecpiivaient to a sight of 
oontinuanco of the option of defect.—Con- both ; and therefore his right of option re- 
cerning the case of condition of option there | mains with respect to the one he had not 
is a diiference of opinion—Admitting, how- | seen. He has it not in his power, however, 
ever, that the agent has not the povyer of to reject that one singly ; for in auch ease an 
annulling such option, it is because tlie con- j alteration in the bargain would take place 
stituent himself is not in this case empowered i before the completion of it,* us a bargain is 
to make a perfect seisin, in as much as the ' not complete whilst an option of inspection, 
object of such conditional option is experience remains : and hence it is that the purchaser 
and trial, which can only be acquired after , may reject the article, independent of an 
seisin ; and as the constituent himself is not order from the Kazoo, or the consent of tho 
empowered to make a perfect seisin, it follows seller ; and such rejection is a dissolution of 
that his agent cannot bo so.—With rospeot the sale from the beginning,—in other words, 
to a messenger, he possesses no power, being it beoornes the same as if the contract had 
barely commissioned to deliver a message, novor existed; 

and cannot therefore be capable of taking, The ojithn is destroy eel h/the decease of the 
formal poasossion of any thing. -^person with whom it rested.--I y a person 

The Inspection of a blind person may he ' possessing the option of inspection should 
made by touchy smell., or taste. —Sale or pur- f die, the option in such caso bocouies null; 
chase, made by a blind person, is valid : and for (according to our doctors) it is not a 
after purchase, ho has still an option, as | hereditament, as has already boon explained 
having purchased an article without seeing i in treating of optional conditions, 
it; which option is determined by the touch Cases of inspection pre-mous ta purchase, — 
of the article, provided it be of such a If a person, having once seen an article, 
nature that the touch may lead to a ^ should afterwards, at distant period, pur- 
knowledge of it; or by the smell, if it be chase it, and the article, at the time of 
of a nature to bo known by the smell; or by purchase, exist in the form and description 
the taste, if the article be of an esculent ' in which he first sawit, he has not iu this 
nature iu the same manner as all thesf 3 ' case any 0 ]>tion, because ho is possessed of a 
modes determine tho option of a person knowledge of the qualities from his former 
possessed of sight. I inspection ; and an option is allowed only in 

Or (in a purcJiase of land) hy description. | defect of such knowledge.-’-I.f, howmver, the 
—Tto: option of a blind person, in tho pur- I purchaser should not recognize or know it to 
chase uf land, is not determined until a ! oe tho same article, he baa in that case an 
description of the cjualitios of it be given to I option; because under suchcircinnstanceshis 
him: beoam'3 such a description is equivalent | consent cannot be implied ; or if, on the other 
to a sight of the ob ject, as in the case of Sillim hand, tho nature of the article be^ changed, 
sales.—It is recorded from Aboo Yoosaf, theit j he has an option; because Hie qualities being 
if a blind person, in purchasing' laud, should | changed, it becomes in fact the same as if he 
stand on a spot whence, if he possessed his had never seen it. 


sight, he might inspect the whole, and should 
then declare, “ I am content with this ground 
which I liave purchased,” the right of option 
is annulled; because the standing on the spot 
in this mannor is analogous to the actual 
view of it; and the semblanoo is equivalent 
to the reality where the reality is unattain¬ 
able ; as in the case of a dumb person, the 
motion of whoso lips is deemed equivalent to 
the reading of tho Koran; or, as in the case 
of a bald person, with respect to whom the 


If a purchaser and sellerxlispute conoox’n- 
ing any recent f change in the nature of the 


A contract of sale, when settled by tho 
jiarties, does not become complete until tho 
execution of it; yet it cannot admit of any 
alteration of the terms of it in tho interval. 
Thus, if two bushels of wheat bo sold for two 
dir ms, and the parties, before the execution 
of the contract, inutually agree to roduce tho 


motion of the razor to and fro over his koad is I sale to one bushel for one dirm, this agree- 
deemedcquivaleat(mcaseofhis makingapil- |ment, as boinj^' an alteration of the terms 
grimagiJ to Mecca) to actual shaving.—lioosu- . previous to their fulfilment, would bo unlaw- 
Uiu-Zcoyad has said that, a blind person must rul. In short, it is requisite, in this instance, 
appoint an agent for seisin, who may inspect either that the parties previously dissolve 
and take possession of the article on his tho first contract, and then enter into a. new 
behalf: and this is conformablcq to tho contract of sale of one bushel for one dirru; 
doctrine of Haneefa, who is of opinion (as j or tliat they formally complete tho first coii- 
liaa boon already explained) that tho inspeo- ' tract by mutual seisin, and that the purchaser 
tion of an agent is equivalent to that of his i then sell one of the busliela to the seller for 
oonstiriicnt. | one dirm. ^ 

yi sight of one of tim articleSy such as do + Aral). Hadis [or lladith], meaning, super* 
not admit of samples^ still leaves a power of i venient upon the contract. 
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the purchaser asserting this eii’cura- 
•Uincis and the seller denying it,—in this 
case Die alkifation ol‘ the etller, con tinned 
by ttO oatti, muat be crcdtlt^d ; lH>cau»c Uie 

interval between the sight and the purchase 
being short, tJie probability is in tavour of 
the assertion of the seller, that such change 
did not happen till after the purchase had 
taken place. If, however, a long period 
should intervene between the sight and the 




CHAPTER IV. 

or omow frou putkct. 


A purchaser discovering a defect in the 
article par chased ^ is at liberty to return it to 
the seller. —If a person purchase and take 
possession of an article, and should after¬ 
wards discover it to have been defective at 
the time of sale, it is at his option either 


purchase, our doctors are in this case of i to take it for the hill price, or to reject it; 
opinion that the allegation of the purchaser because one requisite, in an unconditional 
is to he credited ; because, as it is the nature | contract [of sale], is that the subject of it be 
of everything to decay in course of time, it i free from defect;—when, therjdbre, it proves 
follows that his abserlion is supported by | otherwise, the purchaser has no option ; for 


probability. 

Ip the parties dispute concerning the period 


if the contract were obligatory^ upon him, 
without his will, it would be injurious to 


when, the article was inspected, tho seller i him. He is not, however, at liberty to retain 
asserting that the purchaser had first seen | the article, and exact a compensation, on 
and then purchased the article, and the pur- | account of the defect, from the seller ; be 


chaser denying this,—in that case the alle¬ 
gation of the purchaser,,upon oath, is to be 
credited. 


cause, in a contract of sale, no part of the 
price is opposed to the quality of the article : 
and also, because the seller does not con- 


A person^ after disposing of a part of his | gent to be divested of the property for a less 

^ ...price than that which he stipulates -ih 

therefore, the purchaser were to retain the 

_ _ j defective article, and exact a compensation 

afterwards sell or give away part of them; | from the seller on account of the defect, it 
in this case he has not the power of rejecting : would be injurious to the latter. — but it is 
any of those that remain unless they should possible to obviate the injxi.ry to the pur- 


purcfiase^ has no option with respect to the | 
remainder,—Iv a person purchase a bundle of 
clothes of a Zoota* without seeing them, and 


prove defective. In the same manner, if he 
purchase a bundle of clothes of a Zoota, stipu¬ 
lating a condition of option, and afterwards 
sell or bestow in gift part of them, his right 
of option is anm.ilied ; because it is not in his 
power to reject what he has no longer any 
property in ; if, therefore, he were to reject 
the remainder, it would induce a deviation 
from the bargain before the completion of it 
(for the existence of an option of inspection, 
or of a condition of option, is a bar to the 
completeness of the bargain). It is other¬ 
wise in an option from defect; as tho bargain, 
notwithstanding the existence of such option, 
is compleled upon seizing the article sold, 
although it be not complete before seisin;- 
but the present case proceeds on the supposi¬ 
tion of possession having been taken. If, 
flowever, the supervenient deeds of sale or 
gift, on the part of the purchaser, be rendered 
null (as if the secondary purchaser should 
undo the bargain on account of the discovery 
of a defect,—or, as if the purchaser himself 
should recede from his gift), in this case the 
option of inspection still remains.—This is 
fro^iu Shimsh-al-Ayma. It is related, as an 
opinion of Aboo Yooaaf, that an option of 
inspectioTi once annulled cannot again re¬ 
vive. any more than a conditional option; 
and Kadborc has adopted this doctrine, 


* A tribe of black irabs.—“ Zoot.—A tribe 
of A rubs who formerly iuhabited the fenny 
region lying between Wadis and Basra; 
they were defeated and reduced to^ servi¬ 
tude* by Mootasim, the eighth Khalif/'-~(De 
Herbelot.) 


chaser without entailing an injury on the 
seller, permitting him either tO retain the 
article, if he approve of it with-tho defect, 
or to reject it. 

Unless he was aware of tho defect heforc- 
hand .—If, however, the purchaser, at the 
time of sale, or of taking possession, be aware 
of the defect, and nevertheless knowingly 
and wilfully make the purchase, or take 
possession, no option remains to him; be¬ 
cause when he thus purchases or takes posses¬ 
sion of the article, it is evident that he assents 
to tho defect. 

Whatever tends to dtpreciafe an article 
is a defect, —Whatevee may bo a cause of 
diminishing the price amongst merchants 
is considered as a defect; because inj ury is 
occasioned by deficiency in point of value; 
and deficiency in point of value oecasiona 
deficiency in price; and the mode of ascer¬ 
taining tiiis is by consulting merchants who 
are nraotised in estimating tlie value of 
articles. 

Defects incident to children affect the sale 
of a slave daring infancy^ hut 7iot after 
maturity. —A nnsposrno.v to abscond, or to 
make m ini; upon caipcts, or to commit theft, 
are defects in children during their nonage, 
but not after they attain to the age of ma¬ 
turity. ^ If, therefore, any of these defects 
appear in an infont slave during childhood 
W'bilat in the ho.nds of the seller, and after¬ 
wards appear in him during childhood whilst 
in the liandB of the purchaser, he [the pur¬ 
chaser] is in that case at liberty to return 
him to the seller, in virtue of option iVom 
defect; because this is tho same defect that 
existed whilst in the posBCHsion of the seller. 
If, on the other hand, any of these defects 
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\%^NPim^/oo(mr in him, in tlu? purchaser’s 
afttir he attains to maturity, the 
purchaser is not at liberty to return liim by 


'51 


affected by eithtu* of the above circnin- 
stanoes ; whereas, the object in. the purchase 
of a male slave is the use of his services, the 


Option from defect; because this defect is value of which is not depreciated by his 
different from that which appeared during ‘ committing whored m.—If, hoAvever, a male 
childbood in the hands of the seller, since slave bo much addicted to whoredom, our 
these effects proceed from different causes in lawyers are of opinion that it is a defect, 
the periods of childhood and maturity; for because in the pursuit of women he neglects 
the making of urine upon a carpet (for the service of his master, 
instance) during tlie tiine of childhood, is I Injideiity in a dvfect in both male and 
owing to a weakness in the bladder,—^wliere- is a defect in 

as, sdter maturity, it arisea from a disease in | both a male and female slave ; * bccauso the 
the interior parts ; and, in the same manner | divspositioti of a Mussulman is averse to the 
the rutming away of a child is from a desire , society of infidels; and also, because as, in 
of play ; and the commission of theft from i tho expiation of murder, the emancipation of 
thoughtlessness; but these, where they occur ' an inlidel slave does not sufHcc, it follows 
after maturity, arc the effect of innate that the possession of such a slave is not 
wickedness. By a child is here meant one I v\ hat ia desired, since a part of tho object is 
in its perfect senses; for a child not in its thus defeated. If, on tho contrary, a person 
perfect senses is incapable of running away ; should purchase a slave, on condition of Ida 
whence it is that the term used in tliat ease being an infidel, and he afterwards prove a 
is lost or strayed, not absconded :— the ruii' | Mussidman, the purchaser has no power of 

ning away, therefore, of such a o.iie is not a - . - 

defect. 

Ltmacy operates as a perpetual defect^ 
prorkhd it ever occur after the sale. —Mad¬ 
ness during infancy op(?ratc8 as a perpetual 
defect;—in other words, if an infant slave be 
subject to lunacy in the hands of the seller, 
and the lunacy recur whilst in the hands of 
tho purchaser, w.hether during childhood or 
after maturity, the purchaser is at liberty to 
retmn him to the seller; because this mad¬ 
ness is in effect tho same as had originally 
existed whilst the slave was yet in tho 
seller’s hands, as being occasioned by the 
same cause, namely, an internal malady. — 

It is not, however, to be understood (as some ^ „ , . . ^ _ ^_ __ 

liave imagined) that tho return of the mad - 1 and learn from herseU’ that her courses have 
ness is not required as a condition to enable uot appeared, he is then entitled to return 
the purchaser to dissolve tho bargain; for 


dissolving the bargain, since the exemption 
from infidolity is no defect. 

Constitutional injirmities are defects in a 
female slave^ —A total suppression of tho 
courses, or an excessive evacuation of them, 
are defects with respect to a female slave, as 
they proceed from internal maladies. It is 
to be observed, howeyer, that the want of 
the courses is not considered as a defect 
until the extreme period of maturity be 
elapsed, which in females (accordmg to 
llaneefa) ia seventeen years ; and this know¬ 
ledge must be had from tho information of 
the slave herself.—If, therefore, a person 
purchase a fenuile slave arrived at fall 
maturity (that is, seventeen years of age), 


her to the seller before taking possession ; 
and even after taking possession, provided 
tho scdler simply deny the circumstance, and 
refuse to confirm it with an oath. If, how- 
ev(ir, the seller deny the circamstaiico upon 
oath, the purchaser is not entitled to return 
her. 


A purchaser is entitled to compensation for 
a defect in an article where it has suatained 


God Almighty, as being all powerful, inay 
remove tho madness, although that seldom 
happen, lienee it is necessary that the mad¬ 
ness return, to enable the purchaser to dis¬ 
solve the bargain: for, imless it actually 
return, he has not this privilege. 

Defects which operate in the sale of female 

shires, but 7 i.ot of males.- —A DAD smell, from .. ^ . ... 

the breath or armpits, is a defect in regard « further hlentish in Ms hands; hut he cayi^ 
to femalo slaves, because in niony instances w this case, retwim it to the seller .—Jt? 
the object is to sleep with them; and the au article, after being sold, should receive a 
existence of such defects is a bar to the hlomisli in the hands of the purchaser, and 
accomplishment of that object.—These, how- ( the purchaser should afterwards learn that 
ever, are not defects witb regard to male , it had also a blemish at the time of sale, ho 
slaves ; because the object, in purchnshig I in that case, entitled to receive from the 
tlunn, is merely to use their servicesi and to | seller a compensation for the defect; Ivnt he 
this these defects aro not obstacles, since it is is not permitted to return it to him, as t.hat 
possible for a slave to serve his master with- wmuld be attended with an injury to the 
out the necessity of the master’s sitting down seller, since it would iieceBsitiito him to 
with him, so as to receive annoyance from receive again into his property a thing with 
these defects. If, however, they proceed two blemishes which, in issuina- Itoui him, 
from disease, they are considered as defects had only ono.^ As, thereibro, the return of 
with, regard to male slaves also. ^ .. 

WooRimoM and bastardy are defects with 
regard to a female slave, but not with regard 
to a male; because tho object, in the pur¬ 
chase of a female slave, is cohabitation and 
the generation of cliildrcn, which must be 


the article is in this easo impracticable, and 


♦ That IS, supposing the slave to ho pur- 
chased as a .iVliissalman, and he prove to have 
been an inlidel at the time of purchase. 
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.kneflossary to remove injury from the I any of these iastaaoes, shoulrl aellMfe#--* 




the expedient of eatitliii|>' him to 
a compensation from the seller tor the de-- 
feet has been devised: unless, however, the 
seller should consent to receive it with the 
two blemishes, and voluntarily acquiesce in. 
his own loss.—By the phrase compensation 
for defect, is to be understood, thronifhout 
this work, the difference between the value 
of an article in its perfect state, and the 
value it afterwards boars in its 
state* 


article, after discovering it to be defective, 
he is still entitled to a compensation from 
the seller ; bccaJise, as the bar to tiis return- 
in" the article to him existed previous to the 
sale of it on his part, ho cannot by such 
sale bo considered as the cause of detaining' 
it from the seller. 

Appropriation of a purchaffe to tka of 
an infant (vnplioil in anf/ act concerning it 
defective | which has a reference to the infant) by 
precheding a return to the sellert leaiws the 


d purchaser is entitled to compensation for \ purchat ir no right to compensation for 


a defect discovered nftvr the article has been 
cut up .— It’ a person purchase cloth, and oat 
it up, and then, before he had begun to sew 
it, discover it to be defective, ho is in this 
case entitled to a compensation for the de¬ 
fect from the seller; bae.iuse although, in 
consequence of the cloth being cut, a bar be . . 

opposed to the returning of it to the seller | compensation. —The reason 
(as the cutting is a defect which the pur- 
chaser himself is the ocoision of), yet the 
return is eventually possible, by the seller’s 
acquiescing in it, which he may do if .he 
please, since the bar is opposed _ only in 
tenderness to his right; and this right it is 
in his power to forego. 

Unless^ after cutting, he pat it out of his 
power to restore it to the seller. —If, how¬ 
ever. after cutting the cloth, the purchaser 
should sell it to another, he is not then 
entitled to any compensation for the d'efeot; 
for aUhongh, after catting the cloth, the bar 
to his returning it to the seller may be 
eventually removed, by bis [the seller’s]^ ac¬ 
quiescence, yet when the purchaser after¬ 
wards disposes of it'to another, he himself 
fixes a bar to the possibility of its being 
returned to the seller, for which reason ho is 
not entitled to a compensation for the defect. 

Or, if the return he rendered impracticable 
h7j any change wrought upon the subject prior , 
to the sale, he is entitled to a compensation for ’ 
defect, notwithstanding the sale of fif.—I f a 
person purchase cloth, and, after catting, 
either dye it or sew it, or purchase Hour, 
and mix it up with oil, and afterwards 
discover the article to be defective, he is in 
that case entitled to a compensation for the 
defect; because the return of the article to 
the seller is in either of those instances 
impracticable, as it has become implicated 
with a thing which cxnnot bc: separated it 
is therefore impossible to return the article | 


defect —If a person purchase cloth, and 
cut it out for clothing on account of an 
infant son, and after having sown it up dis¬ 
cover a defect in it, he is not entitled to a 
comp 3 iisatioa fir the defect from the seller. 
If, however, the son in this instance be an 
adult, the purchaser is entitled to^ snch 
ason of this distinc¬ 
tion is that, in the former iostance, the 
right of property, with regard to the infant, 
takes place immediately oil the cutting of 
the oloth, and previous to its being sown; 
and consequently, as the purchaser by this 
act invests the infant with a right of 
property immediately upon cutting the 
cloth, ho becomes the cause of the detention 
of it from the seller previous to its being 
sewn, and^ is therefore not entitled to the 
compensation: —in the latter instance, on the 
contrary, the right of property with regard to 
the adult does not t xke place upon the sewing, 
nor until he actually take possession of the 
garment; and hence, as it is by the sewing, 
and not by the investiture tu the adult, that 
the return of tho oloth to the seller becomes 
impracticable, it follows that the purchaser, 
by making this investiture, does not detaiu 
the cloth from the seller, and consequently, 
that he is entitled to a compensation.* 

The purchaser of a slave is entitled to a 
compensation for defect, after the death or 
emincipation of the slave.—l\P a person 
purohase a slave, and afterwards e naacipate 
him,“Or the slave die in hU hinds, and the 
purchaser then become acquainted with his 
having been defective, he is iu either case 
entitled to aoompeusatiou from the seller: 
—in case of the slave dying, because do.ith 
renders his property in the slave complete 
and perfect, and tho itnpiMcticability of re¬ 
turning him does not arise from any act of 
the purchaser, but from an unavoidable 


simply by itself; nor can it be returned ' calamity;--and also incase of bis emauoi 


witb. the addition, since the addition was 
not in any respect a subject of the sale; 
and the seller, moreover, is not at liberty to 
receive it hack with such addition, because 
the obstacle to the return, in those instances, 


pating the slave, upon a favourable oonafcriio- 


As^ an infant is 
possession iu a case 


incapable of taking 
of gift, the property 


ianot in right of the seller, but in right of 1 vests in him immediately on tho dechira- 


the r.AW.* [f the purchaser, therefore, in 


* Because tho X.AW (meaning the text of 
the Koran) forbids usury, under which head 
this transaction tails, as being the receipt of 
an addition, with the original. 


tion of tho donor, or on his [the donor’sj 
performing some act which manifests his 
intention, as in the cutting of the oloth by 
tho purohasor in tho above oaso; in the case 
of an adult person, on tho contrary, actual 
seisin is requisite to an investiture with rlglit 
of property. 
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this last case the pxirc^hasev is not 
entillecl to a cempensation, because the 
obstacle to the return pjocte<lp, in this 
instance, from the act. of the purchaser : the 
case, therefore, is the game as if he had 
killed the slaTe; and as, in that case, he 
would not have been entitled to any com¬ 
pensation for defect, so in this instance 
likewise. lie is, however, so entitled, upon 
a favqiirahle construction, because by the 
emancipation his property attains to its 
height and completion; for man is not, in 
his original nature, a subject of property, 
all men being originally created free; nor 
can any right of property exist with respect 
to him but under restriction, and of limited 
duration, continuii^g in force no longer than 




Analogy would suggest! bility*in relurn for his right of property : 
' ^ ^ the cosse is therefore the same as if he had 

sold the slave. It is otbeiwiae where he 
emancipates him without any return, as that 
act does not occasion responsibility, any more 
than where a poor person emancipates his 
portion in a partnership slave. 

yi p urchaser of food is not entitled to a 
cemptfuatum for defect after having eaten 
it. — If a person purchase any articles of 
food, and eat them, and he then ^informed 
of a defect in them, in that case, according 
to Haneela, he is not entitled to any com¬ 
pensation from the seller.—According to the 
two disciples he is entitled to a compensa¬ 
tion. The same difference of opinion subsists 
with respect to the case of a person who, 
haying purchased garments, and worn them 


until he he made iree : emancipation, there- ; until they had become ragged, then discovers 
fore, like death, occasions a completion of 1 that a defect had formerly existed in them, 
right of property, and it may consequently j —The arguments of the two diaciples are, 
be said that a right of property still remains 1 1 hat the purchaser having performed no act 
in the subject of the sale, notwithstanding I with respect to the subject of the sale but 
the impossibility of retuining it, as a thing i what is agreeable to +1,.. 

is rendered fixed and unalterable by its I purchase, and what 
completion,—It is to be observed that con- | ease is therefore the 
stitutin^ the slave a IVlodahhir or an Am- j emancipated a slave. 


Walid is, in this particular, equivalent to 
emancipation. 

hut not after the (mancipaiioni u^Jiere it 
has heen granted m reinrji for property, —If 
a x)ereon purchase a slave, ond afterwards 
emancipate him in return for property,* and 
then discover him to have been defective, he 
is not entitled to a compensation from the 
seller, as the detention of the return is, in 
( ifect, a detention of the considcintioi}.—It 
is recorded, from Ilancefa, that the pur¬ 
chaser is in this case also entitled to a 
compensation ; because an emancipation, 
wdiethcr it be gratuitously made or other - 1 
wise, occasions the completion of the right 
of propei*ty. 

Nor after his death., where he has heen 
slam hy the pmrc.ha 8 er.—\^ a person pur¬ 
chase a slave, and afterwards put him to 
death, and then discover him to have been 
defective, he is not entitled to a compensation 
for the defect, according to Ilaneefa.—This 
also is agreeable to the Zahir-Eawayet.— 

It is rc ported, from Aboo Yoosaf, that the 
purchaser is entitled to a compensation; 
because the law annexes no worldly pun¬ 
ishment to the murder of a slave hy his 
master,* and the case is therefore the same 
os if he had died a natural death. The 
principle on which the Ji^nhir-Ilawayet pro¬ 
ceeds is that murder, wherever it takes 

place, occasions responsibility; and as, in _ . __ 

the case of a master killing’his slave, the ond, according to the other, he may return 
responsibility i» n niiited only on account of | the remaining part to the seller, and receive 


the object of the 
is customary, the 
same as if he had 
^ ^ -The argument of 

Haneel'a is that the return of the food to 
I the seller is impracticable, because of the 
I purchaser having' peiformed an act with 
regard to it w'hich induces rcsponsihility; 
and the case is therefore the same as that of 
I sale or of murder. The act of a purchaser, 
moreover, although it be the object of the 
purchase, ^ is nevertlielcss disregarded: 
whence it is that the purchaser is entitled 
lo no compensation for a defect, after having 
sold the goods, notwithstanding sale bo one 
of the objects of purchase. 

yind so also, after haring eaten only a part 
of food. —If a person purchase certain 
articles of food, and eat part of them, and 
then discover them to he defective, he is not, 
according to Tlaneefa, entitled to return to 
the seller what remains, and to demand from 
him a compensation for the defect in what he 
had eaten ; because provisions are in the 
nature of an unity; and the case is therefore 
the same as if a person were to sell part of 
goods purchased by him, and then to discover 
a defect in them; in which case be would 
not be entitled to return the remainder to 
the seller, and demand a compensation for 
the defect; and so also in the case in ques¬ 
tion. There are two opinions of the two dis¬ 
ciples on this case. According to one opinion, 
the purohaaer may retain the remaining part 
of the pTOvisions, and receive from the seller 
a compensation for the defect of the whole; 


the muxSteT^s right of property, the master 
consequently, as it were, takes the responsi- 1 


* Bee Manumission lor a CompenBation. 

t That is, it only subject.s the murderer to 
expiation by charity, tasting, or other re¬ 
ligious penances. 


a pToportionahle compensation for the defect 
of what he had eaten. 

Case of defect in very perishable commo’- 
a person purchase eggs, musk 


lo other wurdB, ** bears the 
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walimts, or the like, and 
them discover them to bo of 
had quality i in that case, if they be alto¬ 
gether unlit for use, the purchaser is entitled 


Eepl^.—T he disproof of the 
the Kai^ee’a decree, founded on the proof of 
the fact by witnesses, renders such denial of 
no validity inlaw; hence the apparent con- 


to complete restitution ot the price from the ' trariety of lus denial and assertion is recon- 
seller, as the sale is invalid, because of the | oiled, and as the first sale continues in force, 
stibiect of it not being in reality property, and tho defect is at the same time proved. 
If, on tho other hand, notwithstanding their i it follows that he is entitled to return the 

• i-1 iMl __ X.T__ 4-1.^ TP 4A‘if‘W^\Pr\-wtrk lrir\ /tl) 


badness, they be still fit for use, the pur¬ 
chaser is not entitled to return them to the 
seller, because the opening of them is an 
additional defect of his own creation : he is, 
how^ever, entitled to a compensation for the 


slave to the seller. If, tlurofore,^ he choose 
to return him, it is a valid rejection; but it 
he should rathor choose to keep him, the sale 
continues in force. It is otherwise whore 
an agent for sale disposes of an article, and 


defect; as by this means the injury he would 1 the purchaser returns it to the agent m con- 
otherw'ise sustain is remedied to the greatest ' sequence of a defect: for this is in reality a 

^ fo the constituent; and the agent is 

not required to return the article to his con¬ 
stituent, because, in this case, there is only 
one sale, wh(!reas in the case in question 
there are two, when* > the dissolution of the 
second sale docs not dissolve the first. In 


possible extent. Shafei has said, that he is 
entitled to return them after opening them; 
because that is the exercise of a power 
conimilt(?d to liim by the seller. In reply to 
this our doctors argue, that the seller has 
empowered him to open them in vivtuo of 
his becoming the proprietor. Hence the 
case is the same as where a person purchases 
a garment, and, having cut it, discovers a 
defect in it; in which case tho purchaser 
is not entitled to return the garment noon 
tho seller’s hands, although he [the seller] 
had authorized him to cut it down. In 
short, if the articles pvovc^ defective only in 
a small part, the sale is valid, upon a favour¬ 
able construction, because it is incident to 
walnuts, and such other articles, to be bad 
in a small part (by a small part is meant 
what 13 commonly the case, such, as one or 


short, if tho second purchaser, on the dis¬ 
covery of u defect, return tho slave, and the 
first purchaser receive him back, in conse¬ 
quence of a decree of tho Kazee, he [the first 
purchaser] is in that case entitled to return 
him to the original seller. If, on tho other 
hand, the first purchaser agree to receive 
him hack without a decree of the Kazee, he 
in that case is not entitled to return liim 
to the original seller, because, although the 
second sale be annulled with regard to .him¬ 
self and the second purchaser, still it is 
equivalent to a sale de novo with regard to 


two in a hundred); but if, on the other i all other persons; and the original seller is 


hand, a great part prove bad, the sale is 
iiivahd, and the purchaser is entitled to a 
complete restitution of the purchase money ; 
because in this case the seller has imited 


another person.—It is recorded, in the rlnina 
Sagheer, that when the subicct of the sale is 
returned to the first purchaser, without a 
decree of tho Kazee, on account of such a 


together entities and non-entities with re - 1 defect as very rarely happens (such as an 
gard to value; and the case is therefore the I additional finger, for instance), the first 


same as if a person were to soil together 
freemen and slaves. 

Case of a purchaser selling wnat he has 
purchased^ imich is cLfterwards returned to 
him in conse(inenc€ of a defect, —Ir a por- 
80IU having purchased a slave, should sell 
him to another, and that otlier return the slave 
to him on discovering liim to he defective, 
and he agree to receive him back, on the 
Kazee’s issuing a decvcu to that effect, 
founded on the proof of the defect by wit¬ 
nesses, or on the refusal of the first pur¬ 
chaser to confirm, his denial upon oath, in 
that case the first purohaaer is entitled to 
return the slave to the seller; because, 
although it be not lawful for a purchaser, 
after the sale of the article on his part, to 
return it to the scdlor, vstill, in this case, the 
second sale having been annulled by the 
Kazee, it becomes the saino as if no such 
sale had ever existed. 

OB.TEOTroisr.—As the first purchaser denied . 
the defect, and obliged the second pnrcha,ser | 
to establish the foot by vvitnesaes, it would- 
appear that ho is ii<d entitled to return the 
slave; because, if he ground his right on tlie 
defect, he is guilty of prevarication, since ho 
first denies tho defect, and then asserts it. 


purchaser ]ias not the power of returning it 
to the original seller; and this (as our author 
remarks) is a direct proof that the effect is 
tho .same in both oases; that is, whether the 
defect be of such a nature as mn.y ha,vo 
recently happenod, or such as neyer recently 
happens. In some traditions it is men¬ 
tioned, that in the latter case the purchaser 
may return the subject of sale to the original 
seller, as there is then a certainty that such, 
defect did exist whilst in the hands of tho 
original seller. 

(Imduct to he observed hy the magistrate^ 
in case of a purchaser, after taking possession, 
alleging a d-efect in the artf.ele,‘-^ fb' a person 
purchase a slave, and take ppascssioii of 
him, and then assert a defect in him, the 
Kazee in such case must not enforce the 
payment of the price on the part of tlie pur¬ 
chaser until he shall have investigated his 
assertion, either by the declaration ot too 
Bi'ller, upon oath, that the slave had no 
defect, or by the proof of tho fact on the 
part of tho purchaser Jiy witnesses, ino 
suspension of tlie Kazec’s decree wiUi regard 
to tho payment of tins price is requisite, lost 
such decree should bo rendered vain and 
useless by the subsequent proof ot the 
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alKO, because the tenor of such | 
■^c^lji^is/that the purchaser shall pay the 
ooBipl^;© price in fulfilment of the specific I 
claim of the seller,- whereas the purchaser, 
by asserting a defect, denies the obligation | 
on him to pay the complote price. The , 
Kazee, therefore, must first proceed to exa- ) 
mine into the circumstanee of the defect; 
and if the purchaser should say that hist 
witnesses are in Syria,* he must then exact ' 
Itoui the seller his denial upon oath. If the ' 
seller should take the oath accordingly, the , 
Kazee must then decree the payment of the | 
price; because in suspending the price till 1 
the arrival of the witnesses, an injury would ^ 
result to the seller; and the immediate en- 1 
foroemont of the payment does not in so 1 
great a degree in jure the purchaser, because ' 
after the return of the witnesses from Syria, | 
if he should establish his proof, the purchase i 
money will he returned to him on liis return¬ 
ing the slave to the seller. If, however, the 
seller should refuse to take an oath in sup¬ 
port of his denial, the assertion of thcpi;r- 
chascr is then established, as sxich refusal is 
an arguTiient in favour of the existence of 
the defect. 

Casfi of a purchaser alleging the existence 
of a defective property before he had made t 
the purchase; and the forms of deposi-^ 
tion to he required of the seller m this 
instance. —If a person, having purchased 
a slave, should afterw'ards assert that “he 
had run away from him, and liad also run 
away whilst in the possession of the seller,*’ 
and the seller olfor to take an oath that “he 
had never run away from him ** [the pur¬ 
chaser], tlm Kazee must in that case refuse 
to receive his deposition, until the purchaser 
first prove by witnesses that “ he had run 
away from him” [the acllerl, after which 
the Kazoe must tender an oatli to the seller 
to this purport, “by Gon, I have sold the 
said shivo and delivered him to tho pur- 
chastyr, and he never ran away whilst he 
belonged to me*' (as is mentioned by Moham¬ 
med in the Jama); or to this purport, “by 
Go I), the purchaser has no right to return 
to me such slave, on account of tho defect 
which he asserts; “ or in this inamier, “ by 
God, suoli sla ve never ran away whilst he 
belonged to mo,” He must not, however, 
tender an oath to him to this purport, “ by 
Go;d, I sold the said slave at a i>oriod when 
he had not the said defect:nor in this 
man ner, “ by OoD, I sold the said slave and 
delivered him to the j^urehaser at a period 
whon he had not the said defect; *’ because, 
in taking sucli oatim, the meaning of the 
seller may be, that “ although Im had such 
a defect formerly, yet he had it not at tho 
ideiitionl period of sale or delivery;” and 
thus, without any deviathm. from truth, he 
may defraud the puTclmser of his right. If 
the purchaser shoxild not be able to prove, 


* That is, at such a distance as renders 
their appearance in court impracticable. 


by witnesses, that tho slave had run 
from him [the purchaser], the oath, in iAtS 
case also (according to the two disciples), 
must be tendered to the seller. Our modern 
doctors have differed concerning the opinion 
of Haneefa upon this point; as some of them 
say that, according to him, an oath is not to 
bo administered to the seller m this instance, 
'fhe argLimeiit of the two^ disciples ia, that 
as the assertion of the plaintiff is worthy of 
regard, and such as would be attended to 
in case of its being proved by witnesses, it 
follows that in default ot such witnesses the 
seller must be required to deny the asser¬ 
tion upon oath. The reasoning of Haneela 
(as recorded by those W'ho have said that, 
according to him, an oath ivS not to be ad¬ 
ministered to the seller) is that the form of 
swearing a defendant has been ordained by 
the lAW for the purpose of removing any 
litigation that may happen to arise,—not 
for the purpose of exciting litigation. How, 
in the present ease, the exaction of an oath 
from the seller will only give birth to a new 
litigation ; because, in case he should refuse 
to take it, and the proof of the fact he thence 
established, it will become a new subject of 
contention whether the said defect did exist 
or not during his being in the seller's pos¬ 
session, and there will be a necessity lor 
tendering to him another oath, upon thia 
point, for the purpose of remoiing this fresh 
cause of dispute. 

Ib’ a person purchase a female slave, and 
having received her from the seller, should, 
on the discovery of a defect, deaire to return 
her, and the seller assert that “he had sold 
two female slaves to the purchaser of which 
he only produced one/’ and the purchaser 
maintain, on the other hand, that “he hud 
only sold one," — in that ease the deolaration 
of the purchaser, upon oath, is to he credited; 
for, RvS the diaagreement hero relates to the 
quantity taken possession of, the person who 
took possession must he credited, as being 
the most competent judge; — in the same 
manner as holds in a case of usurpation;— 
that is. if the person whose property la 
usurped assert the usurpation of a par¬ 
ticular quantity, and the usurper deny the 
quantity, his declaration upon oath is to bo 
credited; and so also in the ease in ques¬ 
tion. If, on the other hand, the purchaser 
and seller agree in the extent of the sale, 
but differ with respect to that of the seisin 
(as if both should allow the two female slaveys 
to have been tlie subject of the sale,—the 
seller asserting that “ the puroliaser had 
received both,” and the purchaser, on the 
other hand, maintaining that ‘‘ he had only 
received one”)—in that case also the decla¬ 
ration of the purchaser, upon oath, is to bo 
credited, for the reason already explained. 

Case of a %)erson ptirchasing two 
one of ivhmi %)roves defectire.--\^ a person 
purcliase two slaves by one contract, and 
take possession of one, and then discover 
the other to be defectivo, he ia not in that 
case permitted to retain the one ho had 
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51^ vfl * possession of, and to relinquish the 
eihif‘;nbiit iie has the option of either ro- 
^^SLtSiaing or relin.qnishing both ; because until 
both be taken possession of the terms of the 
eonti’act are not fultilled; and hence, if he 
should retain one and relinquish the other, 
it would induce a deviation from the bar¬ 
gain previous to its fultiliri&nt, winch (as 
was before e^-plained) is iinlawhil.^ If the 
defect should lie in the slave of which pos¬ 
session had been taken, in that ease there 
is a disagreement among* our doctors. It is 
recorded, from Aboo Yoosaf, that the pur¬ 
chaser is in such case entitled to return the 
defective slave only^, I'he more approved 
doctrine, however, is that he must retain 
both or relinquish both ; because the fultil- 
ment of the bargain rests upon a complete 
possession of the subject of the sale, namely, 
the two slaves. This case, therefore, re¬ 
sembles a case of detention of the article 
sold, in satisfaction for the price; that is, if 
the seller should detain the goods in satis¬ 
faction for the pric(i, such detention cannot 
be abrogated until he actually receive com¬ 
plete possession of the price; and in the 
same manner, in the case in question, the 
bargain is not perfected until the purchaser 
receive complete possession of the articles 
sold. If, however, in the case in question, 
the purchaser sliould have made seisin of 
both, and should afterwards discover a defect 
in one of them, he is then entitled to return 
the defective one singly. Ziffer has given 
a different opinion; beeaiisc in this case a 
deviation from the bargaiii takes place ; and 
it is not froqfrom injury, since it is an estab¬ 
lished custom, in sales, to unite good and 
bad things together; tno case is therefore 
the same as it he had rejected one before 
the seisin of the whole,*—or as if he had 
made the purchase under a condition of 
option, or with an option of inspection. 
Our doctors, on tlie other hand, allege that 
in this case the deviation from the bargain 
takes place after the fulfilment of the con¬ 
tract; because the seisin of the goods ren¬ 
ders the contract complete; and the existence 
of the option of defect docs not oijerate against 
the completion of the contract after seisin. 
A deviation. moreover, from the bargain, 
lifter the fuliilment of it, is lawful, us has 
been already demonstrated; whence it is 
that if, after takin^* possession of both slaves, 
one of them should b« found to be the pro¬ 
perty of another, the purchaser is not in 
that case at libei'ty to return both to the 
seller; but must retain one, and receive 
from the seller a deduction of the price, on 
account of the one belonging to another, 
liotwdthstanding this be a deviation from 
the bargain,—contrary to conditional options, 
Of options of inspection, for the oxiatenco 
of such conditions is a bar to the fulfilment 
of the bargain, notwithstanding seisin may 
have taken place. 

In the ^mrchnse of artichs of WeiffMy or 
meumrement of capacity^ the part which 
proves defective may he returned to the 



' seller. —Tp a person purchase articlefkjP<4_i 
, muble by weight, or by measure of capacity 
(such as silver or wheat, for instance), and 
I he afterwards discover the article to be in 
j ])firt defective, he is entitled. In that ease, 

1 either to return the whole to the seller, or to 
I retain the whole ; but he lias' not the power 
I of returning the defective part only, because 
the unities of articles estimable by weight 
I or by measure of capacity arc considered 
as forming one individual, provided they be 
ail of the same species. Some ha.ve alleged 
that this proceeds on a supposition of the 
articles in question being contained in ono 
vessel; but that, if they be contained in 
two, the one contaiiiing the defective article 
may be returned, and. the other retained. 

If a part qf sneh articles prove the pro¬ 
perty of anothery still the purchaser is not at 
liherty to i-etiirn the remainder. —1>, after 
the purchase of articles estimable by weight, 
or mcasuremont of capacity, a part of them 
should prove to bo the property of another, 
the purchaser is not in that case allowed to 
return the remainder to the seller ; because 
no injury can result to him from his being 
obliged to keep them, as articles of this 
nature may be separated and divided with¬ 
out sustaining any blemish, and the proof of 
part of the subject of the sale having been 
‘ the property of anotlier ia no impediment 
i to the completion of the contract, since that 
’depends on the consent of the seller and 
purchaser, and not of the person who is 
discoyered to he the proprietor of a part. 
TTiis is where possession has been taken by 
the purchaser, before a part of the subject 
is discovei'ed to be the right of another;— 
for if the right of property of the other bo 
discovered nreyioas to the purchaser taking 
possession, he is, in that ease, entitled to 
I return the remainder, since a deviation from 
the contract takes place provioiis to the com¬ 
pletion of the bargain. If the articles he 
not such as are estimable by weiglit, or mea- 
surenu nt of capacity, but eloth, for instance, 
then the purchaser is entitled to return the 
remainder to the seller at all events, as divi¬ 
sion and separation of the article would, in 
this instance, prove an injury to it. 

A piirchaseTj by applytny u remedy to the 
defective article^ or making use of ity deprives 
himself of the power of returning it to the 
seller.^ —If a person purchase a female slave, 
and discover that slie has an ulcer or some 
other such ailment, and apply a remedy to 
it,—or, if a person purchase ait animal, and 
discover it to bo defective, and ride upon it 
on some business of his own,—the application 
of remedy in the one case, or the act of 
nding in the other, indicate an acquiescence 
in the defect on the part of tlie purchaser, 
and he is thore.fore not entitled to return 
either the slave or the animal on the plea 
of an option from, the discovery of a 
defect, it would he otherwise if ho had 
purchased the animal on a condition of 
option; for the object of such condition is 
an experimental knowledge, which cannot 
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Iviit by a trial. If, iEo.rcoTe.r,.}ie 
"de upon the animal, not on his oviTi 
ness, but introly Tfvith an intcDtioB of 
restoring^ it to the soller, no inference could 


sation for the clefieiencT, where the rdhjly_ 
has become inif Tacticable; and in eitlier 
those infciaiices the return is impracticable; 
— where he suffers death, evidently ; and 


be drawn of his acquiescence in the defeat; I also, where he snfers mutilation, hccause 
and so also, if he were to ride upon Ihe^iixich iniitilation is a defect that has taken 


auinial with an intention of giving’ it vvntcr 
or forage; ))rovided, however, tlie riding 
for these purposes be unavoidable, either 
because ot the animal being unruly and 
un govern able, if not mo anted, or because 
of the purchaser himself being incapable of 
walking. 

Jf a purchased slave suffer Cfwpututiim for 


place in the bonds of the purchaserin the 
same manner as where a person i-iirchuses 
a pregnant female slave, being ignorant of 
the circumstance, and the slave dies in 
labour, in which case the purchaser is 
entitled only to a compensation for the 
difl'erenco between the price which she boro 
when not pregnant, and that which she bore 
The reasoning of Jianeefn 
that the cause of mutilation and death 


a theft committed trAtk the seller^ the pur- ' wdien pregnant. 
chaser may return Am, and receive hack the ia, that the cau..^ ... 

price.>^\'& a person x^'^^^cliase and take [ occurred with the seller; and os a cause 
possession of a slave, not kuown'ng that he | induces its effects, the death or mutilation 
had formerly, whilst in the possession of the | must be referred to the period of the cause, 
seller, been guilty of theft, and the theft ] The case is, therefore, the same as if a person 
be afterwards proved, and the slave suffer were to usurp a slave, and the slave, whilst 
amputation for it in the sdleris hands, the , in his possession, were to commit a crime 
purchaser is, in that case, entitled, according ; inducing mutilation or^ death, and the 
to Ilaneefa, to return him to the seller, ana ' usurper then restore him 
receive back the wdiole of the price. Accord- owiitr, and the slave then 
ing to the two disciples, the purchaser is | mutilation; 

still to keep possession of the slave, and to would be r<. ^ ^ .. _ __ 

rooeivo from, the seller the difference between | value to the owner ; in the same manner as 


to his proper 
suffer death or 
for in that case the usurper 
would be responsible for the W'hale of the 


the value wdiilst in his perfect state, and 
that whicli he bears after his hand is cut 
off'. 

And so also^ if he suffer death for a crime 
cmnmitted tvith the sdler, —The same dis¬ 
agreement subsists in case of a slave suflcr- 
ing death whilst in the possession of the 
puii’chaser, for a crime he had committed 
whilst in the possession of the seller; Ilaneefa 
being of opinion that the yruichaser is en- 
tithd to the restitution of the whole of the 
price; and the tw^o disciples, that he 


he would have been in case of the slave’s 
having^ been put to death whilst in his own 
possession, as the cause, in either instance, 
occurred with him. "With respect to the 
case of prugnancy, adduced by the two 
disciples, it is not anmitted by Haneefa. If, 
hoW’Gver, it were admitted, still there is no 
analogy between it and the case in question, 
since pregnancy is the cause of delivery, and 
not of death, except in a few instances. 

Case of a slave suffering amputation for 
Uvo theftsj one committed tvith the seller, and 


entitled only to the difference between the . a slave first 

vuhifl nF fl,£> UJu Klr.n/1 UtiabonnTvio I fimnmit theft with the seller, and theirY. after 


value of the slave before his blood has become 
neutral, and that which he bears after it 


commit theft with the seller, and then, after 
being sold, commit theft with the purchaser, 


has been neutral.In short, according to i and afterwards suffer amputation for both 
Haneefa, the existence of a cause of mutila- ' thefts, in that case, according to the two 


tion or death is equivalent to a claim of 
right, t—whereas, according to tho two 
disciples, it is equivalent to a defect. The 
I'casoning of the two disciples is that the 
cause only of mutilation or death occurred 
with the seller, but not the actual death or 
mutilation itself; — now the existence of a 
cause of death or mutilation is not repugnant 
to the subject being property; the slave, 
therefore, notwithstanding the existence of 
the cause of mutilation or death, is never- 


discixdes, tho purchaser is entitled to the 
difference of relative value of the slave at 
the time of sale, and after the commission of 
the seooud theft. According to Hance.fa, on 
the otJier hand, the purchaser is not entitled 
to return him, unless the seller should of his 
own accord consent to receive him: but he 
is entitled to a compensation for the fourth 
of his value ; and if the sellei* should himself 
agree to receive him, in that case he must 
restore to the purchaser three fourths of his 


theless property, and capable of being tho ' price; because the hand of a man is esteemed 
siibject of a sale; as, however, a slave in ) equal to half his pei’Bon; and as, in thk case, 


whom exists a cause of death or mutilation 
IS defective, it follows that the purchaser is 
entitled to receive from the seller a compen- 


^ That is, has become forfeited to the LX^Y, 
and conaequently liable to bo shed without 
responsibility. 

f In other words, is tho same, in effect, 
as if tho slave, after the purchase, shoidd 
prove to bo the property of another per«on. 


the hand is forfeited for the commission of 
two thefts, it follows that a deduction of one 
q^uartcr ought to be made on account of the 
tnd'b committed whilst in the possession of 
the purchaser. 

Case of a slave, after being thrice sold, 

I suffering amputation for a theft committed 
with the first seller, —I f a slave, having been 
I severally sold, and delivered to three diffV)- 
I rent persons, should then suffer amputation 
for a theft which ho had committed whilst in 







;pcJssession of the first seller, and of which 
purchasers were not apprised at 
t 2 he^)eTiod of oonclnding their respective con- 
tracts,—in that case, according to Haneefa, 
the last purchaser has a right to retiiriL liim 
for a full retribution of the i)rice to the 
person from whom ho bought him; and he 
again is entitled to return him, on the same 
condition, to the person from whom he 
bought him : and in tlris manner the return 
may be made through the different grada¬ 
tions of purchasers to their im mediate sellers, 
until at length the slave be returned to the 
seller in whose hands he committed the theft; 
—in the same manner as in a case of claim 
of right; for the existence of a cause of 
amputation is (according to Haneefa) equi¬ 
valent to a claim of right, as was before 
explained. According to the two disciplef, 
on the other hand, the last purchaser is 
entitled to a compensation from the imme¬ 
diate seller; but he again is not entitled to 
any compensation from his immediate seller; 
in the same manner as in a case of defect; 
for the existence of a cause of amputation is 
(according to them) equivalent to a defect, as 
was before explained.*—(It is to be observed 
that the mention of the purchaser being 
ignorant of the theft committed by the slave 
is insisted on in the t wo preceding examples, 
on account of the j)articular tenets of the 
two disciples; for as, in their opinion, the 
of ii cause of inutilation u fxj^uiva- 
lent to n dfifent. it follows that if the pur¬ 
chaser had prenous knowledge of the exist¬ 
ence of such cause, he would appear to have 
acquiesced in the defectj and conseque.utlj 
have relinquished any right to a compen¬ 
sation. As Haneefa, on the contrary, holds 
the existence of a cause of mutilation to be 
equivalent to a claim of right; and as the 
knowledge or ignorance of this circumstance 
makes no difference with respect to the jiur- 
chaser, it follows that such specification, with 
regard to his tenets, is perfectly immatoiial.) 

Where the. purchaser grants the seller an 
exemption from defects, he cannot afterwards 
return tile artiele, whatever the defects m it 
may he, —If a pel son should sell a slave, 
etipulating an exemption to hiin^ell of all 
responsibility for his defects, as if he should 
say, ** 1 have sold this slave with all his 
defects/* dn that ease, if the purchaser 
acquiesce in such condition, and exempt him 
from any responsibility, he is not afterwards 
permitted to return him to the seller on 
account of any defect, notwithstanding the 
condition of the seller may have been gene¬ 
ral, that is, without speciiying the particular 
names of the defects from the responsibility 
of which be exempted himself.-^nafei is of 
opinion that such exemption is not valid, 
unless the name of every defect to which it 
refers be specifiedfor it is a riib, with 
him, that exemption from undefined claims 
as invalid; because exemption has some of 
the properties of investiture (whence it is 
tltat it may be rejected), and investiture of 
an undefined nature is invalid. The argu¬ 


ment of our doctors is that the grant pTfjlply 
exemption ia in fact a voluntary surrenuer 
of one’s own right, the uncertainty with 
respect to which can be no cause of conten¬ 
tion, since delivery is not^requisite. It is to 
be observed that Aboo Yoosaf is of opinion 
that the exemption, in this case, includes all 
defects actually existing at the time of sale, 
and also all whioli may happen in the in¬ 
terval between that and their delivery. 
Mohammed and Ziffer, on the contrary, are 
of opinion that the defect which tnay liappon 
in the interval ought not to be included. 
The argument of Ahoo Yoosaf is that the 
probable object of such surrender on the part 
of the purchaser is to render the sale bind¬ 
ing and conclusive, which would not be the 
case unless the defects tliat may happen in 
the interval between the sale and the seisin 
were also included. 


CHAPTER Y. 

OP INVALID, NULL, AND * ABOMINABLE SALES. 

A iA TTVVATjn whftrti it is lawful-with 

resnect of its essence, but not with respect 
of its QUALITY ; and null, where the subject 
is not of an appreciable nature; and the 
terras invalid and null, are often indis¬ 
criminately used.—An abominable sale is 
such as is lawful both in_ its ESSENCE and 
quality, but attended with some circum¬ 
stance of ABOMINATION. 

Distinct ions between a mill and an invalid 
sale, —A SALE in exchange for carrion, blood, 
or the pt rson of a freeman, is null, becausQ 
none of these oases bears the characteristic of 
sale (namely, an exchange of property for 
property), since these articles do not conati- 
tfito property with any person. A sale in 
exchange for wine or pork (on the other 
hand) is merely invalid ; because thocharac- 
teristio of sale does exist in these instances, 
as these articles are considered as property 
with some descriptions of people, such as 
Christians and Jews ; but they do not con¬ 
stitute property with Mussulmans, and a 
contract comprehending these articles ia 
therefore invalid. 


* The word in the original is Makrooli, 
which the translator (following its literal 
and common acceptation) has rendered abo¬ 
minable. The term, however, in this work, 
is not to be understood in the ill sense in 
which it is generally employed in the Eng¬ 
lish language; the cases to which it relates 
being such as are in every respect legal, but 
which being attended 'witli circumstances of 
impropriety, an abstinence from them is 
recomtaenacd. 
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chased iindcr a null sale | such object, and not (as in the other cas5} 
the piirchaser h hands.— 1 as the object itself. The specr ‘' 


y.^xp^rft/ purchased under 
rmpdi/ (t trust in the ptirehasG 
153 a sale that is mill, the piirohaaor is not 
empowered to perform any act with respect 
to the subject oi the sale, but it remains us a 
trust in his hands, according to some of our 
modern doctors ; because, as tho contract of 
sale, ill such an instance, ia totally disre¬ 
garded, there roniains' only the seisin of the 
purchaser with the consent of the aeiler; 
and accordingly, if the article were to perish 
in the purchascr'a hands, in this instance, 
he is not responsible for it Others are of 
opinion that the subject of the sale, in this 
ease, is not a deposit, but that tho purchaser 
is not responsible for it (in other words, if it 


§1 


_ pecihoation of the 
pork or wine, therefore, is regarded merely 
that the purchaser .may become the pro¬ 
prietor of the cloth, and not in order that the 
seller mav become proprietor of tho wine or 
pork; and hence the mention of those articles 
IS invalid, and the payment of the price of 
the cloth, and not the aeli veryof tha'lieslior 
liquor, is inciimbont on the purchaser.(aucl 
so also, where a person sells wine or pork, for 
cloth) ;--for, as cloth a saleable artioie, 
the cloth must, in this instance, be consi¬ 
dered as the subject of the sale; for which 
reason this is an invalid and not a mill sale; 
because where, in a contract.of sale, tho siib- 


perish in the purchaser’s hands, ho is answer-'ject on both sides consists of something else 


able) j -because the article is as much, in his 
possession, in this instance, as an article 
detained in a person’s hands with an inten¬ 
tion of purohasG, and for wliioh he is respon¬ 
sible. , Some allege that Ilaneefa is of the 
first opinion, and the two disciples of the 
second. The reasons for this diiference of 
doctrine will be explained in treating of the 
decease of an Am-VValidor Modabbir, in tho 
hands of a purchaser. 

Mut that pui'cliased under an invalid sale 
hecomes his property.—Isf a case of invalid 
sale, the purchaser becomes proprietor of the 
article upon taking posso.ssion of it; and is 
responsible for it [if it be lost in his hands]. 
Shafei is of a different opinion, as will be 
hereafter explained. 

T.iiio sale of carrion, blood, or the person 
ot a freeman, is null, in tho same manner as 
a sale in return for those articles is null; 
because, as those articles do not constitute 
property, they are unsaleable. 

vl sale of forbidden things^ if for money ^ is 
null; hut if in the way of barter, is invalid — 
A SALE of wine or pork, if in return for 
money, is niili; and if in return for any other 
article (as cloth, for instance), it is invalid,— 
Whence it is that the seller of pork or wine, 
for (doth, becomes the proprietor of such 
cloth, although the actual pork or wine do 
not become the property of the purchaser, 
ibe dial motion in these cases is, that wine 
upcl pork are held by Zimmeee to be pro¬ 
perty, whereas Mussulmans consider them as 
articles from which no use can he derived, 
because the law has commanded the con¬ 
tempt of them, and prohibited all regard to 
bhom among Mussulmans. Now, a Muasul- 
■Tuan's purchasing either of these for specie 
implies a regard to them, because it is not 
luoney^ (which constitutes the prioo) that is 
trie object of the sale, as it is merely the in- 
atruinont of acquiring the object; for in fact 


than money, either may with equal"pro¬ 
priety he considered as the subject of the 
sale, (This species of sale is termed a Beeya 
Mookayerm, or barter.) 

The sale of a Modabhit\ an Am- TEaliA or 
a Mokatib is nulL—TijiE sale of an Am- 
Walid, a Modabbir, or Mokatib, is mill: 
because auAm-Walid has a claim to free¬ 
dom, as the prophet has said, “Her child^ 
hath set her free ” (that is, her cliild is a 
cause of freedom to her) ;—aiul the cause of 
freedom. with respect to a Modabbir, is nob 
established upon the decease of his owner, 
hut must be considered as actually extant in 
him at present, as the owner is incapable 
of emancipating him after his decease;— 
and a Mokatib, on the other hand, is pos¬ 
sessed of his own person aa a right estab¬ 
lished in him, and binding upon his owner, 
iusoraueh that the owner cannot of himself 
break or infringe upon it:—:if, therefore, tho 
sale of any of these were valid, that which is 
ostablish(M in them would be rendered null; 
- hence tho sale of them is nall.—Kespecting 
a case where a Mokatib himself acquiesces in 
being sold, there are two opinions recorded. 
According to the Zahir Kawayet, the. sale in 
such oasG is valid. It is to bo observed that 
by a Modabbir ia here meant such as ia ab¬ 
solutely so, and not one whose condition of 
freedom is reatricted to the non-recovt-vy of 
his master from the illness under which he 
laboured at the time of granting thci tad beer. 

And the purchaser is not responsihle if 
they die in his hands.—Iv', after the sale (if 
an Am-VValid or Modabbir, and the seisin 
of the purchaser, one or other should die, in 
this case, according to Ilaneefa, tho purchaser 
ia not responsible.* According to the two 
disciples ho is responsible for the value 
(and there is one tradition which reports that 
ilaneefa coincides with them on this point). 

The reasoning of tho two disciples is, that 


It IS only the wine or pork that is the object; i as the purchaser took possession of the Mo- 


and as these articles arc not appreciable with 
respect to Mussulmans, it follows that the 
sale of them is null. It is otherwise if a 
Mussulman purchase cloth for pork or wine, 
because that can admit of no other construo- 
tion than that ho regards the cloth as the 
object of the transaction, considering tlie 
pork or the wine only as the means of attam- 


dabbir or Am-Walid in virtue of a sale, ho 
is therefore responsible for the loss; in tho 
same manner as for tho loss of any other 
property after piuchase and seisin : for this 


* That is, the loss is considered as falling 
upon the seller, and not upon the purchaser. 












*. thnt an Am-Walid or Mcclatibir may 

in a contracjt of sale; wlionce 
any article xinited with them in a 
contract of sale becomes the actnnl property 
of the purchaser. It is otherwise with re¬ 
spect to a Mokatih, as the purchaser is not 
responsible for the loss of him, because, 
being possessed of liis ow'u person, the 
parohaser’s seisin of him is not fully es- 
tablislied ; and the responsibility attaches 
in virtue of the seisin. Ihe argument of 
ITaneefa is, that actual sale cannot operate 
with respect to what is not in reality a lit 
subj<?ctof it; and asaModabbir or Am-Walid 
are not in reality lit subjects of sale, they 
are therefore considered m the same light 
with a Mokatib. In reply to what the two 
disciples urge it may be observed, that an 
Am-Walid or Modabbir are not included in 
a sale for the sake of their persons, but only 
in order that the effect of sale may be estab¬ 
lished with respect to such articles as may 
have been united with them in the contract; 
in the same manner as where property of 
the purchaser happens to be involved in the 
contractin other w'ords, if a person pur¬ 
chase two slaves by ono contract, and one of 
those slaves happens to be his property, such 
slave is nevertheless included in the con- 
tract,~iiot indeed for the sako of his person, 
but merely in order that the eli'eot of the sale 
may extend to the other slave, who is united 
with him in it. 

The sale is 7ivU of fish in the ivuter. — 1 UE 
sale of fish which is not yet caught is null, 
as it IB not in the state property.—In the 
same manner also, the sale of a fish which 
the vender may have cauglit, and afterwards 
throwm into a large fountain from which it 
cannot be taken without dilheulty, is null, 
because there the delivery is impracticable. 
(It is lawful^ however, in case the fouuttiin 
be so small as to admit its being caught with 
ease.)~lf fish should of themselves come 
into a fountain without the proprietor's 
having taken any means, by the erection of 
a dam, or tlie like, to prevent their egress, 
they aie not considered as property, and the 
sale of them is therefore null. 

07' of a bird in the cfeV.—TiiE sale of a 
bird in the air, or of one which after having 
been caught is again set at liberty, is null; 
because in the one case it is not property, 
and in the other the delivery is rendered 
impracticable. , 

Or of ti fostm in the vwmb (or %is off¬ 
spring). The sale of a foetus in the womb, 
or of the ofispring of that fmtus, is null; 
because the prophet has prohibited it; and 
also, because there is a probability of fraud, 
Irom thci’fc being a want of certainty in tlie 

of milk in ihe The sale of 

milk in the udder iaimll; hecause there is 
a possibility ot' fraud, in the udder’s being 


* That is, “may be joined with other 
articles/’ 


perhaps void of milk, and full of wijjdf §r, j 
because there might arise a contontimrwuril 
respect to the mode of extracting the milk; 
or because it might happen that the udder 
contained more milk at the time of extract¬ 
ing it than at the time of sale; and Jieuce 
there might be implicated in the sale some¬ 
thing not properly the subject of it. 

Or of hair {or wooli) ttpoti an animal .— 
The sale of yvool or hair growing upon an 
animal is null; because, wfiilst joined to the 
animal, it is considered as a constituent part 
of it; and also, because it cannot be exactly 
cut away Irom the animal, without either 
leaving a part of it or taking away part of 
the skin, since it is not practicable to pull it 
out. It IS, moreover, recorded in the ISakl 
Saheeh, that “ the prophet prohibited the 
saJo of wool upon tho animal, of milk in the 
udder, and of butter in the milk/'* It is 
recorded ol Aboo Yoosaf, that he admitted 
the legality of the sale ol growing wool; but 
to this the above tradition is an answer. 

The sale is invalid of a^iy article which 
cannot he separated from its situation with¬ 
out It is not lawful + to sell a piece 

of wood sustaining a weight,^ such as a pillar 
or a beam, although the piece of wood be 
specified and determinate. Neither is it 
lawful to sell a yard liom a piece of cloth 
which is served, whether the parties specify 
that the yard shall be cut off from it or 
not; hecaiise in this case a delivery with¬ 
out injury is impracticable. It is otherwise 
where a person agrees to sell ten drams (lor 
instance) frorri an ingot of silver, for these 
may be cut oil' from the ingot without injury 
to it. It is to be observed, however, that if 
the seller, before the dissolution ot the 
contract, should cut off the yard of cloth, or 
pull away and sepaiate the piece of wuod, 
the sale in that case becomes complete, since 
the cause of its invalidity is removed. 

Or of which the quality or existence cannot 
he ascertained.-- It is otherwise with respect 
to the sale of the kernels of dates, because 
that continues null, although the stones be 
afterwards opened and tho kernels taken 
out; since (contrary to the case of the yard 
of cloth, or the piece of wood) the existence 
of them was originidly uncertain. 

It is not lawful for a gaine-catcbor to sell 
“ what he may catch at one pull of his net 
bocause the subject of the sale is uncertain; 
and also because the purchaser may be de¬ 
ceived, as it is possible that none may be 
caught. 

Or the quantity of which can only he 
judged of hy conjecture. —IT is not lawful to 
sell dates growing upon a tree in exchange 
for dates wdiich have been plucked, and 
which are computed, from conjecture, to he 


* That is, before it has been extracted by 
churning. 

b By tlio phro,sc it is not lawful,’' is here 
(and in tho following examples) to he under- 
stood, “ it is invalid/’ 









-Chap. V.] 


bTc\|vl 

m [I . , 

. /point of Tnoasjiiremont to those that 

.rfre ajtiin the tree, 
iormod h 


SALE. 


_ . tions that “in g:ra33 

Thjfl species of sale is | sharers'’—(that is. it is 



all moil are -xSil 
oomtnon to all). 


Mozabinat;* and has been prohibited Neither is it lawful to let it out on lease; 
b^r tlie^ prophet, as Wtdl as the sale termed because, as it is not permitted to farm any- 
Mohakila, which is tho sale of wheat in the thing, where the object is the destruction of 
ear, in exchange for a like tjuantity of wheat it, even though it’be the property of the 
by conjeoture. The law is tho same with i lessor, it is consequently in a superior degree 
respect to the sale of grapes on the vine in unlawful to let in lease an article of which 
exchange for raisins. Sriafei holds these ' the property is common to all, where the 
sales to be lawful, provided they be not i object or the lessee is the destruction of it.‘ 
extended to a quantity exceeding five i Or of bees (unless in a hive, or with the 
VV asks jf because, although the prophet has ! com6 ).“Tub sale of bees is not lawful 
prohibited a sale by Mozabiiiat, yet he has j according to the two Eiders. Mohammed is 
DCrmitted what ia terrnerl Orara. ! whirtlt lie i nf nnininn flmf if 1 o 1 o trr 


permitted what is termed Oraya; which he 
explains to be a sale of dates upon a tree, 
provided^ the quantity be less than five 
VV usks, in exchange for a quantity which 
have been plucked, and which are similar, in 
point of measurernent, according to compu¬ 
tation. jOiir doctors, on the other hand, 


of opinion that it is lawful, provided the 
bees be in a place of custody,f and not 
wild;! a^nd such is also the opinion of 
Shafei; because a bee is an animat yielding 
good ; and as we are permitted by the ii\w to 
enjoy the gool which that creature yields, it 

. -- - -, follows that the sale of the animal is per- 

expLaui Oraya in its litoral sense to mean a > mitfced. 'fhe reasoning of the two Elders 
gift, and the nature of it is this. A person I is that, the animal being of an olfensive 


makes a gift of the dates of his orchard to 
another, who thereupon comes and enters 
the orchard. This gives disgust to the pro- 

E rietor, as liis family reside in the orchard; 

ut being, at the same time, unwilling to 
violate his agreement, he prohibits the other 
from entering into the orchard, and gives 
him a quantity of dates which have been 
pulle^l in exchange for those which were 
growing in the <.n*chard. This is the proper 
interpretatiou of the traditional saying of 
tho prophet, quoted by Shafei; and this 
mode of sale, which is termed Moojar, is 
valid ill the opinion of our doctors. It is 
not, however, in reality a sale, because the 
right of property had not vosted in the 
donee, on account of his not having made 
Seisin of tho dates, and therefore the dry 
dates which wore afterwards given to him is 
considered as a new gift. 

Or where the bargain Is determined hij the 
purchaser touching the goods^ -dT is not 
lawful to sell goods by the way of Molamisa, 
Monazibee, or Alka Hidgir ; - -that is, the 
touch of the goods, the throwing of the 
goods ,* or the casting of a stone ;^as where, 
tor instance, a person having exhibited his 
goods to another, and epeoitied the price, tho 
parties agree between themselves that the 


nature, the sale of it is thorofore unlawful, 
in the same manner as in the case of wasps. 
Besides, the good is derived from its pro* 
duoe, not from its substance, whence no 
advantage can be derived from it until the 
honey bo produced. If, however, the comb 
be sold, with the honey in it, and tho bees, 
the sale of the bees is in this case lawful, txs 
a dependant. ICoorokheo is also of this 
opinion. 

Or of siIk-worms.~lT is not lawful to sell 
silk-worms, according to ^ Haneefa, as they 
are animals of au offensive nature. A boo 
Yoosaf thinks that if tho silk have appeared 
they may then lawfully be sold, as a depen- 
dimt. Mohammed is of opinion that the sale 
of them is lawful in any case, as being an 
animal whence an advantage is derived, 
llaneefa is of opinion, also, that the sale of 
their eggs is unlawful. The two disciples, 
on the contrary, arc of opinion that such sale 
IS lawful of necessity. 


* The object of a lease is usufruct, or (in 
the language of the Mussulman lawyers) a 
destruction of the produce ot the things but 
not of the thing itself; thus if a person 
should take a lease of a piece of ground ( 


contract shall bo binding, either on the pur- I fruit tree, he would eaititlVt' 
chasers touohini? the iroods. or the seller’s : nriato to himself the rtmrlnnA , 


touching tlia goods, or the seller's 
throwing them towards him, or the pur¬ 
chaser’s casting a stone at them. These 
modes of sale were) common in the days of 
Ignorance; but were inhibited by the pro- 
phut.. 

The sale is invalid, of grass upon a com¬ 
mon. Jt is not lawful to sell grass growing 
on a common, because it is not the property 
oi the seller; for it is declared in the tradi- 


sale without weight or 


* Jhtiporiy, 
measure. 

+ \Vii:4k literally means a camel’s burthen, 
wlucli IS computed to bo sixty saas. 


priato to himself the procluoo of the ground 
whether grain or grass, or tho fruit that 
might grow upon the tree; but he would 
havo_ no right to use the ground or the tree 
(tho immediate subjects of the lease) so as to 
occasion any destruction of their substance. 
Hence proceeds the illegality of a lease of a 
field of grass, of grain, of the fruit of a tree 
or the like; for the lease in any of these 
cases would bo entirely useless, * since the 
lessee, being entitled only to the use of tlie 
produce of the subject of the lease, would 
not be entitled to the use of any of these 
which are themselves the immediate subject 
of the lease. 

t Su(di as a hive, or beo-house. 

t Literally, “not in the air.*’ 
















of tame pigeons is t'rt/iW.— XlTE ' an act of dismspect. (n the'Zahir-Il 
pigeons, of wbich the mimber is asoer- 1 there is a distinction between the nixl 
taiiied.and the delivery pmoticable, is law- 1 female slave and a free woman. Jt is re¬ 
fill, as in such circumstances they constitute ■ lated, as an opinion of Ahoo Yoosaf, that the 
property. ^ leniale slave is lawful, 

The sale of an absconded slave is invalid t because the sale of the slave herself is law- 
(unless he he m the hands of the purchase!'), j fuL The answer to this is that the sale of 
—It is not lawful to sell an absconded slave, the female is legal, because of the hondago, 
because the prophet has prohibited this; 
and also, because the delivery is impracti¬ 
cable. If, however, the purchaser should 

declare that “ the fugitive is in his posses- i t i i 

sjon,’* the sale is lawful, because the obstacle | bristles ot a hog is uniawlul, because the 
on which the prohibition is founded is in this I animal is essentially filth, and because the 
case removed.—It ia to be observed that if i exposure of this article to sale is a deforce of 
the purchaser, in this instance, should have ! respect, which is reprobated and forbidden 


1 Avhieh is a quality of her person ; but such 
quality does not relate to the milk ; the one 
being alive, and the other dead. 

Or the hrutUs of a hog. —Ihe sale of the 


declared, before witnesses, that “he had 

taken possession of this slave with intent to , -. 

restore him to his owner,’* he is not held, on room of a needle, as 
the conclusion of the contract, to become 
seised of him in virtue thereof; because the 
former seisin, being in the nature of a trust, 
cannot stand in the room of that made on 
account of purchase. If, on the other hand, 
he should have made no such declaration, in 
tiiat case he is held to be seised of the slave, 
in virtue of the sale, immediately on the 
conclusion of the contract; because the 


It is lawful, however, to apply it to use, 
such as stitching leather, for instance, in the 
this is warranted by 

necessity. 

Opjeotion. —It would appear that the sale 
of it is warranted from necessity, in the same 
manner as the use of it. 

Reply. —There is no necessity for the sale 
of it, since any quantity of it may be had 
gratuitously and without purcliase.—It^ is 
to be observed that hogs' bristles falling 
into a little water* renders it impure, ae- 


former seisin, being in the nature of an ' cording to A boo Yoosaf.—Mohammed is of a 
usurpation, may therefore stand in the room different opinion, because the legality of the 
of a seisin for sale ; for both are the same in J use of the article in question is ^according 
effect, as they both equally induce responsi- | to him) an argument of its purity. Aboo 
hility If the slave should have eloped to Yoosaf, on the other hand^ argues that the 
some other person, and the purchaser say to legality of the use of Jt is founded on 


the proprietor, “ sell me your slave who has 
run away to such an one,'" and the seller 
aiicordingly agTee, the sale is in that case 
also unlawful, because of the impraotica- 
bilitv of the delivery. , _ , 

AUhoiujk the seller should uflerwards re- 
covey' and deliver him to the^ purchaser. Ip 
a person, having sold a fugitive slave, should 
after the sale recover him, and deliver him 
to the purchaser, the sale is nevertheless 
unlawful, because it was originally nidi, in 
the same manner as if it had related to a 
bird in the air. It is recorded, as an opinion 
of Ilaneefa, that the sale in this case is valid, 


necessity, and not on its purity ; and there 
exists no necessity in the case of its falling 
into water. 

Or human hair.—Tim sale of humaii liair 
is unlawful, in the same manner as is the 
use of it \ because, being a part of the human 
body, it is necessary to preserve it from the 
disgrace to which an exposure of it to sale 
necessarily subjects it. It is moreover re¬ 
corded, IT! the lladees-Shareet, that **(iod 
denounced a curse upon a, Wasila and a 
Moostwasila.”—(The first of these^ is a 
woman whoso employment it is to unite the 
shorn hair of one woman to the head of 


pwvided it was not undone previous to the another, to make her hair appear long ; and 
delivery, because it was founded on pro- 1 the second means the woman to ■whose head 


perty, and there was no bar to its effect 
except the impracticability of the delivery, 


such hair is united.) ^ Besides, as it has been 

___./_ -- allowed to women to increase their locks by 

wMch" is'removed by the recovery of tfie ' means of the wool of a camel, it may thence 
slave (and such is also rclat(?d as the opinion I be inferred that the use of human hair is 

of Mohammed) r-in the same manner as if unkwfuL i i i 

Or The sale of the hides 

animals is not lawful until they bo 


a slave, after having been sold, should . *.1x1 .1 

awav previous to the seisin of the purchaser, j of animals is not lawful until they 
in which ease, if the seller should afterwards I dressed, beeauso the use ot them, until 

1 • _ __ .1 _xU.!. -.TV,,™, +>vc>, -ici T^-T'r.li-iKnfctn in f.nA -ffn, 


then, is prciliibited in the traditions of the 
prophet. It 13 lawful, however, to sell 
r. uisHuivcii All iuuv; Yivx, dressed hides. 

The sale is invalid, of a womayis milk.-- But animat substances of all defcriptiovis 


recover him, and deliver him to the pur 
chaser, the sale is binding, provided it was 
not dissolved in the interval 


The sale of a 


womau^s milk is unlawful, * (excepting those of men or hogs) may be 


although it be in a veBsel Shafei is of 1 
opinion that if it be in a vessel the sale of it 
is lawful, because it is a pure beverage. Iho | 
argument of our doctors is that, as being 
part of a human creature, it ought to be ,, —__ - 

respected ; and the exposure of it to sale is , contained 111 a cup or other vessel 


either sold or converted to "It is per¬ 
mitted either to sell or apply to use the 

^ By a little water (say the commentators) 
here meant such a quantity as may be 
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t>TTno^* iiiij*.*w8, wool, horns, or haii% of all 
etiiiaalN which are dead, excepting those of 
men and hogs. The reason of this is that 
those articles are pure, and arc not con¬ 
sidered as carrion : besides, death does not 
affect them as it does the animal, as these 
articles are not possessed of life.—It is to be 
ohserred that Mohammed, ^ considering an 
elephant as essential filth, like a hog, holds 
the sale of it to be unlawful but the two 
disciples, considering it in the nature of a 
Mild animal, regard the sale of it, or of the 
bones of it, as lawful. 

A right cafinot he sold^ unless, it involve 
pvopertf/. —11? in a house, of Miucli the 
upper and under apartments belong to 
different persons, the whole, or the upper 
story only, should fall down, in^ that case 
the proprietor of the upper story is not per¬ 
mitted to sell his right (namely, the right of 
building another upper story), because this, 
as being only a right, is not property. 

Objecti’ion.—I t would hence appear that 
the sale of a right to ■vrater * (that is, of a 
share in water used in tillage) is not lawful, 
ns it is not the seller’s property, but merely 
his right; Miiereaa such a sale is allowed, if 
made along with the land, according to all 
authorities; and according to one tradition, 
(which has been adopted by the Sheikhs of 
Lalkh) the sale of the right to water by 
itself is lawful. 

-linmY.—T he sale of a right to water is 
valid, because the term Shirb means a share 
in water; and that is an existent article, and 
in the nature of propertywhence it is 
that if a person, in a case where it is enjoyed 
by rotation, should destroy it during the 
term of his right, ho is responsible for the 
value of it;—and also, that, when it is sold 
along with the ground, a part of the price is 
opposed to the right to water 

yhiything may he, sold which admits of a 
precise ascertainment: hut not otherwise. 

Ip a person bestow or sell a roadf 
it is lawful: but neither the sale nor the 




certainty, because it is not known howiuucli 
ground the water covers. Upon the second 
supposition, there are^ two traditions with 
respect to a sale of a right of passage on the 
road . according to on.e tradition the sale 
is lawful; and Jiccording to another it is 
invalid,—The difference between the sale of 
a right of passage on the road, and a right 
of benefit from the water (as inferred from 
the first tradition), is that a right of passage 
is a point which admits of being precisely 
ascertained, as it is connected with a known 
object, namely, the road ; whereas the right 
of benefit from the water ia of a nature 
wWch cannot admit of being precisely ascer¬ 
tained,—and this, whether the water be 
conveyed in a trough supported upon a 
wooden frame, or in a trench cut in the 
ground. 

A deception with respect to the sex inmli^ 
dates the sale in slaxws^ hut not in hrutes. —If 
a person sell a slave as a female, who after¬ 
wards proves to be a male, in that case the 
sale is utterly null.—It is otherwise where a 
person sells a goat (for instance) as a male, 
and it afterwards provevS to be a female ; for 
in that case the contract of sale is complete; 
the purchaser, however, has the option of 
keeping the animal or rejecting it. The 
ditferenoo between these two cases is founded 
oil this general rule,—that whorevor denomi¬ 
nation and pointed reference are united, by 
the seller pointing to the subject of the sale, 
and mentioning its name (as .if a person 
should say, “ I have sold this goat, for in¬ 
stance),—in this case, if the article referred 
to prove essentially different from what was 
mentioned, the sale is supposed to relate to 
the article named; and therefore if the 
artichj referred to prove of a different species 
from what was named, the sale is null. - If, 
on the other hand, the uiticle referred to 
prove of the same species with the article 
named, but of a different quality, in this 
case the sale relates to the article referred 
to; and -where the article referred to 


gift of a M^ater-course is valid. These eases | found, the sale is complete ; the purchaser, 


admit of two suppositions.—I. The sale may 
be of the absolute right to the road or water¬ 
course, without defining the length or 
breadth of either.—II, It may be of the 
right of passing upon the road, or receiving 
the heiiefit of the water.{—Upon the first 
supposition, the difference between the tM-^o 
cases is that the road is certain and ascer¬ 
tained, because the known breadth of it is 
eiiual to that of a door-way >-but in the 
case of a water-course there is an un- 

^ * .Arab. Slurb.—Thi» term properly signi¬ 
fies draw-wells dug for the purpose of water¬ 
ing lands, and the right to the use of uhich 
is transferable, in the same manner as any 
other property, 

t By a road is here meant a lane or 
narrow passage leading into a street or high¬ 
road. 

t Literally, causing the water to run (by 
opening a sluice, or so forth). 


however, has in this instance an option, be¬ 
cause of the quality mentioned not existing 
in the article ;—as where, lor instance, a 
person sells a slave as a baker, and he proves 
to be a scribe.—Xow it is to be observed that 
a male and a female slave are not of the 
same, but of tM'O different sexe.s, which is 
accounted, in this instance, as equivalent to 
being of diffcirent species, because of their 
different uses; whereas in goats the object 
for purchase (namely, to eat their flesh), is 
the same, with respect both to the male and 
the female, and therefore they are not held to 
be of two different species,—It is proper to 
remark, in this place, that, amongst jaw yers, 
the unity or difference of the object, and 
not th(} unity or difference of the essence, 
determines the unity or difference of tho 
species. Thus vinegar of tho grape is held 
to be of a different species from the sweet 
juice of the grape, 

A re-sale to the seller^ for a sum short of 










m'/ginal priau hefore pmjment of that 
ts mvuluL—lv a person parchase a 
female slave for a thousand dirms, stipulat- ' 
in<^- either a hitiire or immediate x^ay^^iont, 
and having taken possession of her, should 
sell her to the person from whom he had pur¬ 
chased her, for live hundi-ed dirms, previous 
to his having made payment of the thousand 
dirms, this second sale is invalid. Bhafei is 
of opinion that as the right of property in the | 
slave had vested in. the p\irchaser, because of ; 
his having taken possession of her, such sale, i 
on the part of the purchaser to the seller, is I 
valid, in the same maimer as it would liaye 
been valid to any other person,—or as it 
would have been valid to the seller in case • 
the second price had been equal to or greater , 
than the first,—or in case it had been in i 
exchange for other goods, although these 
ahonld have been of a less value.—I'he ' 
arguments of oar doctors are,— Fir,ST, aj 
tradition that Ayeesha, having heard of a ' 
woman who, having purchased _a female 
slave from 'Zoyd Bin Ilaldm for eight hun¬ 
dred dirms, had afterwards sold her to the 
said Zoyd for six hundred dirms, spoke to j 
her thus: “ This purchase and sale on your ! 
p^art is bad; inform Zeyd, that certainly ! 
OoD will render null his pilgrimages and j 
enterprises achieved along with tho prophet 
unless he repent of such conduct.’’ "Skcon'D- 
LY, if the sale in question bo valid, it fol¬ 
lows that the first seller remains indebted to 
the purchased for five hundred DtKMS, and 
the purchaser to him for one thousand diums. 
!Now if their account should be balanced, 
and live hundred dirms bo struck off from 
the debt of the purchaser, in liquidation of 
his claim upon the seller, there remains live 
liimdred due by the purchaser, for whicli he 
has received no return, and this is unlawful. 
.It is otherwise where the seller, in the 
second sale, gives the purchaser goods in 
return; because there the difference is not 
obvious; being apparent only with respect 
to articles of tne same kind. 

J:iut the contract is not invalid with respect 
to any other subject lohich may he joined to 
the original in the re-sa/e. -Ip a person, 
having purchased a female slave for five 
hundred niUMS, and taken possession of her, 
should afterwards, before he had discharged 
-fhe price, sell her, in conjunction with an¬ 
other, for five hundred .dirms, to the person 
from whom he had purchased her, in that 
case the sale is valid with respect to tho 
female slave whom he had not formerly pui’- 
cliased from that person, but null with re¬ 
spect to the other. The reason of this is 
that, as a part of tho price is necessarily op¬ 
posed to the new slave, it follows that he 
purchases a slave, and sells her again to the 
same person for a less price than he had pur- 
oliaaed her for, which is not lawful, as has 
been already shewn. — No such reason of 
illegality, howover, existing with regard to 
tiifi sale of the other slave, it is therefore 
valid, ill a price proportioned to her value. 

Un,i.ECTJOM,—It would appear that the sale 



of tho other slave is also invalid, hi 
the per .son has sold hoth by one contract, 
and ns the sale of the one is invalid, it would 
follow that the sale of the other is also in¬ 
valid (according to the tenets of Haneefa), 
in the same manner as where a freeman and 
a slave are sold by one contract, the sale of 
the slave being^ in that case iiiyalid as well 
as that of the freeman. 

Uep.ly. —The sale of^ the other slave is 
valid; and the invalidity of sale with re¬ 
spect to one does not affect the sale of the 
other; because the invalidity, in this in¬ 
stance, is weak, as^ there is a difference of 
opinion regarding it amongst our doctors; 
and also, because it is tbimcled on a suspicion 
of usury, the effect of which suspicion cannot 
extend beyond the subject of suspicion, 
namely, the first slave. 

The stipulation of a siyecihc tare inyali- 
dates a a person purchase oil, on 

this condition, that it be weighed with the 
vessel in which it is contained, and that a 
deduction of fifty ratls shall bo made on 
account of the weight of the vessel, such 
salt! is not valid; whereas, if the condition 
be, in general terms, tliat ‘*a deduction shall 
be made for the weight of the vessel,’’ it is 
valid .- because the former condition is not 
essential to the contract, whereas tho latter 
is essential. 

Case of a dispnie concerning the tare of a 
vessel which contained the commodity, —If a 
person, having purchased oil in a leathern 
bag, should carry it away with him, and 
afterwards return a hag to the seller weigh¬ 
ing ten ratls, and tho seller assert that “ this 
is not the bag he had carried away with him, 
as that onlj* weighed five ratlb;” in this 
case the averineiit of the purchaser is to be 
credited, whether the question of disagree¬ 
ment be considered as relating to the baj^ 
being different,—or to tho consequent dif- 
feretioe it creates with respect to the quantity 
of oil; because, if the difference bo con¬ 
sidered aa relating to the identity of the bag 
of which the puroliaser had taken possession, 
his assertion must be credited, since tho 
word of the possessor is to be credited, 
wl)ether he be responsible for the article (as 
in the case of an usurper) or merely a con¬ 
fident (as in the case of a trusteo) ;• or if, on 
the other hand, the difference be oonsiderod 
as relating to the quantity of oil, this re¬ 
solves itself into a clitferenoe with respect to 
the amount of the price, the seller claiming 
more, and the purchaser aoknowlodging less: 
the purchaser is therefore tho defendant; 
and the as.sertion of a defendant, upon oath, 
must be credited. 

A Massuhian may commission a Christian 
to sell or purchase unlawful articles on his 
account; and such sale or purchase, made hy 
the agent, is valuL —If a Massulman desire a 
Christian cither to purchase or sell wino or 
a hog on his account, and tho Christian act 
accordingly, in that oaso (according to 
rianeefa) such sale or piirohasio is valid : 
but an order of a Mussiumau to this effect 
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.ngiiijthe higiiest degree abominable, he | sale, if capable of enjoying an adva^ll^lB 
[i^’^tbre enjoined (wliert: it respects the i (such as where the seller bargains that ‘She 
those articles) to devote the price purchaser shall emancipate the slave he sells 
obtained for them to the poor.—The two to him^’), renders the contract invalid ; be- 
disoiples maintain that the purchase or sale cause an additional and extraneous act is, 
of wme or a hog by a Christian, on account in this inslunce, required from the purchaser, 
of a MusHulman, is invalid j(and the same, without stipulating a recompfince to Mm, 
difierence of opinion also obtains with re- and which of consequonce is of an usurious 
spent to the case of a Mohrim appointing an | nature ; and also, because as there is an ad- 
agent for tiie sale of the game he may Mive vantage in this condition to the subject of the 
caught, when it became unlawful for him to sale, who is capable of claiming it, itfolJowa 
make such sale). The argument of the two tliat a contention roust necessarily ensue, 
disciples is that the constituent, as not ■ and hence the object of sale (namely, tie 
having himself the power of selling'or pur- 1 prevention of strife) is frustrated. Condi- 
cliasing ‘ these articles, cannot of conse- tions of this nature are therelore unlawful, 
quence invest others with such poAver ; he- . excepting where custom and precedent pre¬ 
sides, as all the acts of an ngent revert to vail over analogy; as where a person pur- 
tlie constituent on wdiose behalf they are | chases unsewed shoes on condition of the 
performed, it is therelorethe same as if the ' seller’s sewdng, or causing them to be sewed 
Mussulman w^ere himself to sell or purchase j for him. The insertion, on the other hand, 
these articks, which would be illegal. The i of any condition wTuch is not a necessary 
argument of Haiieefa is that the contractor result of the contract, and which, moreover, 
(that is, the j>iiTcbascr or the seller) is, in is not attended with advantage to any par- 
this instance, no other than the agent; for i ticular person, does not invalidate the con- 
this reason, tlmt he is fully empowered to tract. An example of this oconra where a 
perform these acts: the reverting, more- person sells an animal, on condition that 
over, of the property to the constituent is a I “ the purchaser shall sell it again which 
necessary and unavoidable elfect, and there- , condition is lawful, because there is no par- 
fore is not prevented by hia Islam in the ' ticular person whose right it is to claim Iho 
same manner as the articles in question may performance of it_ (since the animal is in- 


descend to a Mussulman by inheritance (in 
other words, if a Christian, whose heir is a 
Mussulman, should himself embrace the 
religion of Islam, and afterwords die, before 
releasing his hog, or converting bis liquor 
into vinegar, in that case they would descend 
to his Mussulman heirh It is to he observed, 
however, that althoiign Ilancefa admits the 
validity of the purchase of these articles by 
a Christian agent, on behalf of a Mussulman, 
still he holds it incumbent on the Mussul¬ 
man to convert the liquor into vinegar, and 
to set free the hog. 

A sale IS renderefl irwalid hy the insertion 
of any condition aehantageons to either 
party^ or repugnant to the requisites of the 
contract; or tvhich may occasio 7 i contention^ 
hy inrA)lving an advantage, to the subject of 
the sale.—b a person sell a male slave, on 
condition that the purchaser shall emanci¬ 
pate him, or make him a Modabhir, or a 
Mokatib ; or if a person sell a female slave, 
on condition that the puichasor shall make 
her an Am-Walid, such sale is invalid ; 
because this is a sale suspended on a condi¬ 
tion ; and such sales are condemned by the 
prophet. The rule, in this particular, is 
founded on a tenet of our doctors, that the 
insertion of any condition which is a neces¬ 
sary result of the contract (such as where 
the seller bargains that “ the purchaser shall 
become proprietor of the article .sold”), can 
no way affect the validity of the contract, 


capable of so doing), apd hence neither 
usury nor strife can attend such a stipula¬ 
tion. Jilow, having explained the tenets of 
our doctors, it is proper to remark that the 
conditions recited in the cases in question 
are repugnant to the nature of the contract, 
as they tend to deprive the purchaser of 
every right to which the sale entitles him; 
and they also involve an advantage to the 
subject of the sale, who is capable of 
claiming It: they therefore invalidate the 
. contract, Shafei dissents from our doctors, 

I as he holds the sale of a slave, on condition 
of his emancipation, to be valid, 

But such sale recovers its validity^ hy the 
purchaser perjorming the condition with the 
article purchased. —Ip a person should eman¬ 
cipate a slave whom he had purchased on 
that condition, then the sale, which, because 
of anch condition, w'as previously illegal, be¬ 
comes valid, according to Haneefa; and the 
purchaser is responsible to the seller for the 
price. The i\vo disciples are of opinion 
that the emancipation docs not render the 
sale valid; and that therefore the payment 
of the value, and not of the price, is incum¬ 
bent on the purchaser; because, as the sale 
was originally invalid, in consequonce of the 
condition, it cannot afterwards be rendered 
valid by means of the emancipation, any 
more than by tlie purchaser's murdering or 
selling the slave. ‘ The reasoning of Haneefa 
is, that although the condition of einanci- 


8ince that would be tstablished independent i pating the slave be not, in itself, agree- 
of any stipulation ; and, on the other hand, ' able to the requisites of a contract of sale 
that the insertion of any condition which is j (as was before explained), still it is so in 
not a necessary result of the contract, and \ effect; because it completes the right of 
in which there is un advantage either to the i property on the part of the purchaser; and 
buyer or the seller, or to the subject of the ’ a thing becomes established and confirmed 
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its' 4 ?omplotion; whence it is that the 
,7'^^5Sih«i>npation of a purchased slave Is no bar 
ta < riifht of compensation from the seller 
in ease of a defect. 


of tho feet us does not invalidate a 
for in, this case the exception is a valid ^n- 
dition. 

Or of a condiiion whieh implicates the suh- 


Sale is rendered inuiUd^ hy a reservation \ jectof miotker contract, —Ip a person purchase 


of any advantage to the scdler from the 
article sold ,— If a person sell a slave, ou 
condition that “ he shall serve him for the 
space of two months after the sale;” or a 
house, on condition that “ he shall reside in 
it for the space of two months after the sale ; '* 
or, if a person sell any other article, on con¬ 
dition of the purchaser’s lending him a 
dirm (for instance), or making him some 
present, the sale ao suspendjsd on any of 


cloth, on condition that the seller sew it into 
the form of a vest on his account, the sale is 
in such case invalid; since this condition, 
besides being attended with an advantage to 
the purchas'er, is not a requisite of tho oon- 
tract of sale. Moreover,, this necessarily 
supposes th (3 implication of terms o.f two 
different contracts; that is, either of sale 
and loan, or of sale and hire. 

If a person purchase one shoe from another, 


pTBoolivj t/lU otiic au yjix ixiiy . IX'3i pcrSOH pUiA^ilcloti Olit? oiiuc liuin UllUl'Ilcrj 

these conditions is invalid ;— First, because ] on condition that tho seller prepare a fellow 
these conditions are not agreeable to the ^ to it on his account,—or purchase^ a pair of 
nature of a sale, and are attended with an ' shoes on condition of the seller making straps 


advantage to the seller ; Sfconp.ly, because 
tho prophet has prohibited a sale on condi¬ 
tion of a loan: and, Tjukdly, because, if 
any diminution be made in the price, on 
account of the services of the slave, or the 


to them, for the purpose of tying thorn, tho 
sale in either case is invalid.—(The compiler 
of the Iledaya remarks that this is according 
to analogy ; for a more favourable construc¬ 
tion would suggest that such sale is lawful, 


residence in the house, it follows that a con- j on account of its being customary vamongst 


tract of rent is interwoven in that of sale ; or 
if, on the other hand, no diminution he made 


men.) 

Or hy a stivulation of the payment of the 


in the price on these^ accounts, it follows | price,, at a period not precisely hnown to hoth 


tlie 


fparties,— \v a person should purchase an 
I article, and stipulate the payment of tho 
price on the day of tlie new year, or 
an,* or on the fast of tho 
the day of breaking lent 


that a deed of lean is interwoven 
sale ; and both of these are illegal. 

Or, hy the stipulation of a delay in the _ _ 

delivery of If a person sell goods on j on tho Mihrj 

condition of his being nermitted to suspend I Christians,!* G- ...._^ . 

the delivery for a month, the sale is in such i'aniongst the Jews, the sale, under such 
case invalid, because a suspensioix with I conditions, is invalid, provided both parties 
respect to the delivery of goodvs which are be not informed with certainty respecting 
extant and specific is an unlawful condition. , those periods. The sale, however, is lawful, 
The reason of this is that a suspejusion in I if these periods be ascertained within the 

' knowledgi'! of both parties. 

Or the date of the occurrence of which is 
uncertain.-^A salk is not valid where the 
price is stipulated to be paid on the return 
^ of the pilgrims, or, on the cutting of the 
j grain, or on the gathering of the grapes, or 
4 .l_ _'l j_ _ i? -1 because in 


point of timedias been ordained by the law, 
merely for the purpose of ease, and is there¬ 
fore only applicable to a debt, in order that 
the debtor may have time to collect tho sum 
within the prescribed period and pay it 
accordingly; but with respect to a thing 


actually extant (such as cloth, for instance), on the shearing of the sheep,- ......___ 

there can be no occasion for such suspension. i none of these oases is the period absolutely 
Or, hy the insertion of an invalid condi - , determinate; contrary to the act of giving 
tion, —Thk sale of a pregnant slave, with a ' bail; for the giving oi bail, until any-^of these 
reservation of the fmtus in her womb, is j periods, is lawful; because a small degree of 
invalid; because it is a general rule tlmt| uncertainty docs not invalidate a bail-bond, 

.‘ I in the same manner ns it does a contract of 

sale. 

I ^ 3at it is valid where the time of payment 
is fixed by a stihsequent^agreement,--1^^ how- 
1 ever, a sale be made in an absolute manner, 
and the seller afterwards agree to receive the 
price at any of the periods in question, it is 
lawful, beoauBo, this stipulation not being 
included in the contract of sale, it becomes a 
stipulation with regard to payment of dfut 
( not the price), whioii admits of a small degree 
of unoertaiaty. 

A sale^ invtilid in consequence of stipulating 
ati uncertain time of paymentf recovers its 


nothing, the sale of which by itself is illegal, 
can be made an exception to a contract of 
sale; and of this nature is a foetus. The 
sale, therefore, is invalid, because of the 
invalidity of the condition. It is to be 
observed that a contract of Jvitabat, of hire, 
or of pawuage, are tlio same with a contract 
of sale, in tfiis respect, that an invalid con¬ 
dition is a means of invalidating the deed. 
In the case of Kitabat, however, the invalid 
condition must actually exist in the deed; 
as when a person enters into covenant with 
his slave to mnaiieipafce him. on condition of 
hia giving .him wane, or a hog. 11 is also to 
be oDserved that in the cases of gift, alms, I 
marriage, Khoola, and composition for wilful i 
nutrder, the exception of the foetus does not 
invalidate the deed; on the contrary, the 
deed takes place in full; but the ooiidition is 
invalid. In the same manner, an exception 


* This is also termed Mirhkan, A festival 
observed by the ancient l^ersians on the day 
of the autumnal equinox, 
t Easter, 
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the remoml of the mcertainty ,— 
If a sttJ6 be made, stipulating payment of the 
'pri^elit any of the periods above stated, and 
afterwards the purchaser and seller jointly, 
or the inirchaaer alone, remove the obstacle 
of uncertainty,* prior to the actual occurrence 1 
of the period stipulated, the sale then be- I 
comes valid. Zifl'er maintains that, the sale, 
being originally invalid, the subsequent i 
removal of the’ obstacle cannot render iti 
valid; in the same manner as a marriage! 
originally contracted for a tixed period would I 
not become valid by rendering it perpetual. I 
The arguinent of our doctors is, that the| 
invalidity of the sale, in this case, is merely i 
because of the apprehension of the litigation, | 
to which the uncertainty may give rise ; and, | 
of course, when this iinoertainty is removed, . 
the sale remains valid. Moreover, as the| 
uncertainty, in this case, relates only to an, 
accidental circumstance, that is, to the peiiod i 
when the price ia to be paid, and not to the ^ 
price itself, which is one of the essentials of | 
sale, the uncertainty is capable of being! 
removed. It is otberwise where a person' 
sells one dirm for two dirms, and afterw^ards | 
relinquishes the adflitiorial dirm ; for the | 
sale does not in consequence of such relin-i 
quivshment become valid, since tlie invalidity i 
related to the price itself, which is an essential 1 
of the sale. It is also otherwise in a case of' 
marriage for a particuliar period, because 
this, in fact, is not a marriage, but a separate 
deed called Matat, and by no subsequent 
acta can one deed be transmitted into another 
deed. 

The sale of a saleable with an unsaleable 
subject is hiT'alid. —Ip a person expose to sale 
a freeman and a slave, and sell them both in 
one eontroct,—or, in the same manner, sell 
a carrion goat,f and one that lias been slain 
by the i>resoribed form of Zibby,“8iich sale, 
according to Haneefu, is uttei’ly invalid with 
respect both to the freeman ainl the slave, as 
in the first case, and the carrion, and slain 
goat, as in the second;—and this, whether 
the seller have opposed a specifio price to 
each or not (the two disciples are of opinion 
that if a specific price be opposed to each, 
the sale is valid with respect to the slave, or 
the slain goat), 

But if the unsaleable subject he froperiy^ 
the sale holds good ivith respect to the saleable 
subject.^ —If, on the contrary, a person unite 
in sale, an absolute slave and a Modabbir, or 
a slave that is his property, and another that 
is not, the sale ia in either case lawful, with 
respect to the absolute slave, or the slave 
which is his absolute property, in return for 
a proportion from the whole price stipulated. 
This is, aoeording to our doctors (namely. 


* By paying the price, or fixing the time of 
payment to some specific period, such as| 
forty days for instance. i 

t Meaning any dead goat, not slain accord- ■ 
ing to LAW, 


©L 


I Ilaneefa and the two disciples).—ZilfeAiy_ 

opinion that the sale is not lawful in either 
case, with respect to either subject. The two 
disciples argue, that where a specific price 
• is opposed to each particular subject, the 
I invalidity of the sale extends only to that 
I subject whioh contains a cause of invalidity 
' (namely, the freeman or the carrion) but 
I does not reach to the other subjects (namely, 

I the slave or the slain goat) ;—in the same 
I manner as where a person marries a strange 
! woman and his own sister by one contract , 

I in whicli case the marriage is^ valid with 
respect to the stranger, although it be invalid 
with respect to his sister,—for that invalidity 
does not extend to the strangerand so 
also in the case in question. .It is otherwise 
where the price of each partieular subject 
has not been specified ; for in that case the 
invalidity extends to the whole. Haneefa 
argu<,^s that there is a material difference 
between tho two cases namely, the case of 
joining in sale a freeman wdth a slave, and 
that of joining a Modabbir^ with a slave; 
beciuise a freeman, as not being property, is 
utterly incapable of being included in a 
contract of sale ; and as the comprehension 
of him in the sale necessarily establishes the 
condition of the acceptance of the sale with 
respect to him, it foliows_ that the sale is 
invalid, because of tho invalidity of the 
condition : contrary to maniage, as that is 
not rendered invalid by an invalid condition. 
Tbe sale, on the other hand, of a slave the 
property of another, or of a Mokatib, Modab¬ 
bir, or Am- Walid, is rnereiy suspended, for 
these may be included in a contract of sale, 
as tiiey are property,—whence it is that the 
sale of them may be carried into execution, 
in the case of the stranger’s slave, by tho 
consent of the proprietor,—in the case of a 
Mokatib by his ovvn consent,—and in the 
caso of a Modabbir or Am-Walid (in (ho 
opinion of the two Elders) by a decree of the 
Kazoe to this effectbut as it is to be sup¬ 
posed that the proprietor of the slave, on 
account of his right to the subject of the sale, 
and the Mokatib, Modabbir, or Am-AValid, 
because of the claims established in their 
persons, will repel the sale, the sale therefore 
18 executed only with relation to the absolute 
slave; in the same manner as where a person 
puTchiises two slaves, of whom one dies 
previoUvS to the purchaser taking possession 
of them; in whioh case the sale holds good 
with respect to the other. 


Bectio7i. 

Of the Latvs of Invalid Sales* 

In an invalid sale^^ the purchaser isrespon- 
sihle^ not far the price, hut for the^ value, of 
the article, in case of Us perishhuj in his 
hands, whore he has taken possession of it 
by consent of the * Wkkneveh * the 

purchaser, in an invalid sale, takes posses¬ 
sion of the ^oods, wi th the consent of tho seller, 
then, provided both the goods and the price 

18 ^ 
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the purchaser beconiee pro- 
pii/OtO*^ article sold, and remains 

responsible, not for the price, but for the 
value of the goods, in case they be destroyed 
in his possession. Bhatei itiaintains that the 
purchaser does not become prt)pnetoi*,^ al¬ 
though be take possession of the article, 
because an invalid sale is forbidden, and 
therefore cannot substantiate a ri^ht of 
property: besides, anything which is for¬ 
bidden is not sanctioned by the law, since 
prohibition is repugnant to ordinance ; an 
invalid sale, therefore, is in no pspeot 
sanctioned by the law (whence it is that 
the purchaser of goods does not become pro¬ 
prietor before seisin); and the case is con- 
sea iieutly the same as if a person should 
sell something in exchange tor caiTion, or 
should sell wine in exchange for money, i 
Our doctors, on the other hand, argue that, 
ill this case, the essential of sale (namely, 
an exchange of property for property) exists. 
The subject of the sale, moreover, is property, 
and is therefore a [it subject. The buyer 
and seller also are both competent to tho 
act:—and where all these circumstances 
exist, the sale is duly contracted. Besides, 
the prohibition is no way repugnant to the 
legality of the sale itself, bocau.se the pro¬ 
hibition relates only to an accessary circum¬ 
stance, namely an invalid condition ; the 
right of property, therefore, after seisin, 
aocrucB to tho purchaser in virtue of the sale 
itself, which is legal, and not in virtue of 
any matter which is prohibited, or contrary 
to the LAW. The purchaser, moreover, does 
not become proprietor of the goods before 
seisin, for two reasonsFiaST, because, al¬ 
though an invalid sale be a cause of right of 
property, yet it is a weak cause, and there¬ 
fore stands in need of the aid ol seisiu to 
give it effect; SECONDhY, because, it the 
purobaser become proprie^r previous to 
the seisin, it would iiecesHarily follow that a 
sanction is given by Xaw to the invalidity, 
whereas it is incumbent to remove the in- 
validitj". With respect to the cases of a sale 
.of any thing in exchange for carrion, or of 
wine in exchange for money, tlie essentials of 
sale do not exist in either of these, as has been 
already demonstrated. It is established as 
a condition, in this instance, that the seisin be 
made with the consent of the selXer ; it is 
sufficient, however (according to a favour¬ 
able construction of tlie law), if this consent 
be by implication; as if the purchaser should 
make the seisin in the place of sale, and in 
presence of the seller. Tho reason for a 
lavourublo construction of the law, in this 
particular, is, that as the seller, by the con¬ 
tract of sale, virtually impowers the purchaser 
to make seisin, and aa the purchaser does so 
in his presence, without his making any 
objection thereto, it is therefore construed to 
have been made with his consent: in the 



* That is, be of such a nature as to con- 
Btitnte property. 


same manner as the seisin of n, gift, i A jI Jl J 
place where the deed of gift is executed, is 
valid according to a favourable construction 
of the law. It is also a condition, that both 
the j>oods and the return be property, in order 
thEit an exchange of property for property 
(which is one of the pillars of sale) be estab¬ 
lished; for if this were not the case, the 
sale would be null, in tho same manner as a 
sale in return for carrion,^ blood, the person 
of a freeman, air, or the like ; and hence if, 
in these cases, the purchaser should take 
possession of the goods with the consent of 
the seller, still he is not responsible for 
them. 

the value rnnst he paid in monej/^ or 
in a similar^ according to he nature of the 
article, —With respect to what Was stated, 
that the seller remains responsible, not for 
the price, but for the value of the goods,” 
it relates only to such goods aa are of a nature 
to be compensated for by money; for with 
respect to such as are compensable by simi¬ 
lars, the purchaser is responsible for a simi¬ 
lar ; because that which is a similar both in 
appearance and in effect is a more equitable 
compensation than that which is similar in 
effect only. 

Bithor party may annul the mntract be¬ 
fore Beiein, —lx an invalid sale, either of 
the parties, previous to the seisin, has the 
power of annulling tho contract, in order 
that the invalidity of it may be removed. 
The law is also the same after seisin, pro¬ 
vided the invalidity exist in the body of the 
contract. If, however, the invalidity be 
occasioned by the addition of an invalid 
condition, the person stipulating the con¬ 
dition is allowed to annul it, but not the 
other partv. 

A purchaser under an invalid mle may 
validly RcU the article^ in which case his 
right of annulling the sale expires. —Ip the 
purchaser, in an invalid sale, take posses¬ 
sion of the article, and then sell it, in that 
case tho second sale is valid,—as the ffrst pur¬ 
chaser, having become proprietor in virtue of 
seisin, is fully competent to sell the article; 
and, upon hi a so doing, the right of return¬ 
ing the article to the first seller expires:— 
FniST, Because the right of the individual 
(namely, the second purchaser) is connected 
with me second sale; and the annulment of 
the ffrst sale, in consequence of its invalidity, 
is on account of the right of Gob;* but the 
right of the individual has preference to the 
right of Gob, as the individual is neces¬ 
sitous, whereas Gob is not so: Secoij^bly, 
Because, the first sale is legal in its essence, 
but invalid in its^ quality,—whereas the 
second sale is legal in point of botll; and it 
follows that the latter cannot be obstruetod in 
its operation by the former; and, Tiiibdlv, 
because the second sale is made with the 
virtual assent of the first seller, as the power 
to that effect was by him bestowed on tho 


In other words,—the right of the law. 
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.,^J>prirc)laser. It ia otherwise where the u'«ra?iV/ contract .— Ip a person puroli^ 
piirchtt»< 4 r ol' a hons^e, ia which there is a ; house by aa invalid sale, and afterwl 
liglifi Sha-fia, sells it to another; for there convert it into a mosque, he is in that case 
the person entitled to the right of Shaifa has , responsible, according to Haneefa, for the 
novorthelesa a just title to it; because it is value of the house. This is also related by 
the right of the individual, in the sumo A boo Yoosaf, in the Jama Sagheer, as the 
manner as that of the second purchaser; is opinion of Haneefa; but he afterwards 
equal to it in point of legality; and has not entertained doubts respecting it, The two 
been forfeited by any power given by him to I disciples maintain that the house must bo 
the purchaser to make the sale. ^ ^ 1 restored to its original state, and then re- 

The purchaser of a lawful a Hide in return \t\xmQdi to the seller. The same difference 
/or om which is imlawfui, map after posses- of opinion obtains, if the purchaser should 
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sion dispose of it as he sees fit; remaining 
responsible only for the value. —^Ii}’ a person 
purchase and take possession of a slave, in 
exchange for wine, or a hog, and afterwards 
eitlier emancipate him, sell him, or bestow 
him in gift, all of these acts are valid, 
because of the purchaser, in virtue of the 
seisin, having become proprietor; and he 
ia responsible to the seller for tlie value of 


‘ plant trees in the court-yard of the house. 
The argirment of the two disciples is that 
the right of the neighbour * is of weaker 
consideration than the right of tlio seller 
(whence it is that the right of a neighbour 
requires to be supported by a decree of the 
Kazee, and also, that it becomes null, by 
any delay in the demand of it,—neither of 
which is tlm case with respect to a seller's 


the slave. In the case of emancipation, as right); and as the right of the neiglibonr, 

.1 -•--- which is the weaker right, would not be 

annulled by the conversion of the house into 
a mosque, it follows that the right of the 
seller, which is the stronger, is not thereby 


the property immediately ceases, the slave 
becomes (as it were) destroyed, and hence 
proceeds the responsibility of the purchaser 
for the value. In the case of sale or gift, 


the responsibility arises from the right of annulled 4 fortiori. The argument of Haneefa 


returning him to the seller being annulled 
in consequence of those deeds, as has been 
already explained. It is to be observed that 
pawnage, or the making a slave a Mokatih, 
is equivalent to sale, and therefore annuls 
the right of return to the seller. The re- 
demntion of the pledge, however, or the 
inability of the Mokatih to perform his 
covenant, restores the right, because the 
bar to its operation is removed. 

The seller cannot resume ike aiticle until 
he return the purchase-money; and if the 
seller die^ the purchaser is entitled to set up 
the article to sale^ toindemnify hhnself for 
the price he has paid.—la an invalid sale, 
the seller is not allowed to resume the goods 
from the purchaser, until he shall have lirst 
restored the purchase-money; beeauso the 
goods, being opposed to the purchase-money, 
are retained in the nature of a pledge until 
the restitution of it. If the seller should 
die, then tho purchaser has a prior claim to 
the subject of sale; that is. he is permitted 
to take payment of the price from the sale* 
of the goods, giving the remainder (if there | 
be any) to the other claimants; because, 


is, that the act of building or nlanting pro¬ 
ceeds on an idea of perpetual possession; 
that the T>urchaser in so doing acts in virtue 
of a power to that effect which he holds 
from the seller ; and tliat tlveref'ore the seller 
has no right to the restitution, in the same 
manner as in the case of its being resold 
by the purchaser. It is otherwise with the 
right of a neighbour, as he does not give 
power to the purchaser to build or plant 
on the place over which his right extends; 
whence it is that if the purchaser had eitlier 
bestowed it in a gift, or sold it, his right of 
neighbourhood would nevertheless still have 
remained in force. Aboo Yoosaf, who re¬ 
ported what is here advanced as the opinion 
of Haneefa on this subject, afterwards dis¬ 
trusted his memory, as has been already ob- 
.served. Mohammed, hoAvever, in treating 
of 8haffa,t expressly infers the ditterence of 
opinion here recited ;—for, ho says, *’ where 
a purchaser, under an invalid sale, builds 
upon the ground he has purchased, tho 
neighbour has no right Bhafia therein, 
according to the two disciples, any more 
than previous to the purchase/’ jSow as 


aa he has a right in the goods superior to i Haneefa, on the other hand, has maintained 
any other person, during the lifetime of the ’ that in such case the neighbour is entitled 
seller, he consequently has a right preferably to take the place,^ upon paying the value, 
to the seller’s heirs or creditors after his I in virtue of Ins right ol ohatfa, it clearly 
decease; in the same manner aa the holder | follows that in his opinion the right of tlie 
of a pawn. It ia to be observed, that if the seller is annulled ; because it is on this cir- 
pricc was paid in dirms, the purchaser has a oumstance that he founds his opinion of the 
right to exact from the seller the identical j existence of the right oi Shaifa, since, so 
dirms he paid him; since the xnirchaae- j long as the right of the sellei remains lu 
money, in the case of an invalid sale, re- ; force, that of the neighbour cannot talco 
mains in the liands of the seller in the j place ;—whereas, according to the two dis- 
nature of an usurpation. If, however, the] 


id(;nti(5al dirms he not in his possession, then | 
the purchaser is entitled to an equivalent. 


Case of an immoveable property, in ivhich of 8ha£’a. 
a change is wrought by a purchaser under an t In the M nbsoot, 


Arab. Bhaffee; mGaiiing the person en- 
i titled to the right ol pre-emption in virtue 
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right of the seller is not destroyed i validity of right is of less moment *hnt^ 

' ' *’’ ■ '• ^ occasioned by the absolute non^existenoG^ 


of the purchaser, and there- 
^'^Ebrcrthe claim of Shaffa does not take place. 
The profit aaquired hy the purchaser^ upon 
a definite articie^ mirchaHed under an invalid 
contract^ muni he oe^towed in charity. - li;” a 


right, it follows that the baseness occasioned 
by the invalidity in the right of property 
occasions a semblance of baseness in any- 

. .. . , - thing in which the absolute non-existence of 

person purchase a. female slavo (for instarico) • right occasions uetiial baseness (and that is 

by a a invalid contract, and take possession —-^.. _i — 

of her, and the seller take possession of the 
pnrohase-moiiejs and the purchaser then dis¬ 
pose of her, by sale, to another person at a 
pro:fit, it ia in that case incumbent on him 
[the purchaser] to bestow in charity the profit 
ao acquired: —but if the first seller shoxild' baseness 
have acquired a profit upon, or by means of, 
the purchase-money, he is not x’equired to 
bestow such profit in charity. The reason of 
this distinction is that as the female slave 
(for instance) is a definite article, the second 
contract of sale relates identically to her, 
and the profit acquired by the sale of her is 
accordingly base,—Dirms and deenars, on 
the other hand, arc not definite in valid con¬ 
tracts ; and as the second contract is of a 
valid nature, it consequontly does not relate 
to them identically, and accordingly the 
profit acquired by them is not base. This 
distinction, however, obtains only where the 
baseness is founded on the invalidity of the 

right; for where it is founded on the abso- . ..jic u 

lute non-existence of right of property,— 'thousand dirms which the claimant took in 
And so also., profit acquired upon satisfaction for his demand have become his 


anything of a definite nature, such, as a slavo 
girl, for instance, as in the case in question); 
“-and, on the other hand, that it occasions 
an apprehension of a semblance of baseness 
in anything in which the absolute non-exiat- 
ence of right occa.sions only a sembianco of 
baseness ;—and regard is had to a semblance 
of baseness, but not to an apprehension of a 
semblance.—It is to be observed that if a per¬ 
son claim a debt from another of a thousand 
dirms, and obtain payment of the same, and 
both parties afterwards agree that the debt 
was not due,—in that case the profit which 
the claimant may in the meantime have ac» 
q uired by possession of tlie money is lawful to 
him ; hecauso the baseness, in this instance, 
is occasioned by invalidity of right; for this 
reason, that the debt had been owing in con¬ 
sequence of the demand of the claimant, and 
the defendant's acknowledgment of it; and 
it afterwards appears that this debt is not 
the right of tho^ claimant, hut of the other 
( (namely, the defendant): still, however, the 


article in which no right of property exists. 

(As where, for instance, a usurper acquires I comes the property of the claimant, al 
a profit upon tlie property he has usurped,)'^ ' it be under an invalid right ; - and 


property, o,8 the satisfaction for a chiira be- 

although 
as the? 


there is no ditference whatever;—that is, baseness, in this instance, is occasioned by 
from whioheyer subject the profit is obtained, | the mere invalidity of right of property, and 
it is unlawful, and must be bestowed in not by the absolute non-existence of that 
charity; * because, where a person sells an right, it consequently cannot operate, nor 


article, the identical property of another 
(such as any article of household goods), the 
contract of sale relates to that actual article, 
and the profit acquired by it is accordingly 
unlawful;—where, on the other hand, a per¬ 
son purchases a thing with money belonging 
to another, although the contract ao not relate 
to that actual money (since, if other money 

were given instead of it, the contract never- i price.—T hk prophet has prohibited the prac- 
tlieless holds good), still, however, there is a * tice of Najish,—that is, the enhancement of 
semblance of the contract relating to that the price of goods, by making a tender for 


have any effect with respect to a tiling of an 
indefinite nature, such as money, for instance. 

Section. 

Of t^ales and .Purchases which are Ahomi- 
nahle. 

It is ahommahle to enhance the price of 
merchandise hy a fi.etitious tender of a high 


partio<ikir money; for if he were to give that 
actual money to the seller, the article pur- 
chased in return would remain appropriated 
to him); or if, on the contrary, he were only 
to point to that money, and then give other 
money instead of it, the ainount of the price 
of the article ia. virtually, in that money : 
for this.reason, therefore, there is a semblancG 
of the contract relating to that money, and 
consequently that the profit is acquired by 
means of the property of another person. 
Kow, as the baseness occasioned by an in- 


* For an explanation of the principle on 


them, without any intention to purchase 
them, but merely to incite others to the offer 
of a higher price. The prophet has also pro¬ 
hibited the purchase or a thing which has 
already been bargained for by another ; but 
this prohibition supposos that both parties 
had before come to a mutual agreement; for 
otherwise there is no impropriety in suck 
subsequent purchase. 

Or, to a7iticipafe or forestall the market .— 
The pkophet has also prohibited an antici¬ 
pation of the market,—ns vdicrc people? meet 
tlie caravan, at a distance Ironi the city, with 
a view of purchasing the grain brought by 
the merchants, in order to sell it to the pi'Ople 

mf. ir ^ m __ ... f _ 


which this proceeds,^ see Partnership, where j of the city at an eiihaiicod price. This pro- 
it is declared that “profit cannot bo law- < hibiti on, however, proceeds on a supposition 
fully acquired upon a property ^concerning I that the forostaUers deoeivo the .merchants 


which there is no responsibility. 


1 with respect to the price of grain in the city; 

T 
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iiensrise there is no impropriety in. this and afterwards inquired of Alee conceiikQ|A—i 


them, and being- answered by him, that ‘'he 


^~urio enhance, the price of grain, in towns^ ihad sold one of them,’' the prophet then s'aid 
by a citizen selling for the fartner. —Tbe ' “ take hoed! take heed!'* ajid repeatedly 
i*KO.PliET has also prohibited a citizen from , enjoined hhri to take him back, besides, 
selling for a countryman ; as whore, for in- i one infant naturally concciTGs an attachment 
stance, a countryrnaxjL brings grain or other to another, and an adult person participates 
goods i.tito a city, ahd one of the citizens in the sorrow of an infant, and hence the 
tQ.kea care of it, and acts as his agent, in separation of them in either case argues a 
order that he may sell it at a high price to I want of tenderness to a child, which has been 
the people of the city. Some have given a reprobated in the traditions, where it is de- 
different explanation of this prohibition, hy j olai'ed, Whosoever does not show tender- 
supposing it to allude to a oitizen^s selling | neSvS to a orriri), aud respect to an .bldeu, is 
anything at a high price to a countryman: > not of my people,” A. separation, therefore, 
but in the Fattahal Xadeer of Moojtibbathe either between two infants, or between an 
former is mentioned as the most authentic ' adult and an infant, is prohibited. It is to 
explanation. It is to be observed, however, ^ be observed that the cause of the prohibition, 
that this prohibition supposes that a scarcity | in this instance, is affinity within such a 
of grain prevails in the city, as otherwise i degree only as prohibits marriage between 
such conduct is not improper. ‘ * 


I the slaves in question, and not general afii«- 
Or to buy or sell on a Priday.^lT is abo- j nity, for which reason any distant relation, 
minable to buy or sell on a I’riday/ after j such as a step-mother, or one prohibited by 
the crier proclaims the hour of prayer, be¬ 
cause Gob Jias said, in the Koran, “ When 
Y35 art: CAJXED to rilAVETl, ON THE DAV OF 
THE ASSEMBLY, HASTEN TO THE OOMMEMO- 
RATTON OF Gol), AN.D LEAVE MEHCBANDIS- 
ing/' Moreover, if at such time purchase 
and pale were allowed, an absolute duty 
(namely, attendance at prayers) would 
necessarily be omitted. It is to be observed, 
however, that although such purchases and 
sales be abominable, still they are not in¬ 
valid ; for the invalidity, in such instances, 
exists with respect merely to points that are 
extraneous and additional, and not with .re¬ 
spect to the essent.iala ui the contract, nor 
with respect to the establishment of any con¬ 
dition essential to its obligation. 

Merchandise may he set up for sale to the 
highest bidder. —A sale to the highest bidder 
is not abominable. Thus, if a mcrehant, for 
instance, having shown ids wares to a pur¬ 
chaser, should receive from him a tender for 
them, but, before be had expressed his ac¬ 
quiescence, should receive a higher tender 
from another, in that case it is not abomin¬ 
able in him to sell them to the latter; be¬ 
cause the prophet sold a cup aud a sheet to a 
higher bidder; and also, because sales of this 
kind are for the interest of the poor. 

It IS ahominahle to separate two infant 
slaves {or an infant and an adulf)^ rehded: 
within the prohibited degrees, hy a sale of 
one of them. —lx is abominable for a person 
possessing two infant slaves, related to each 
other within the prohibited degrees, to sepa¬ 
rate them from each other; and the rule is 
the same where one of them is an infant and 
the other an adult. This decision is founded 
on a declaralion of tho prophet, “ W hosoever 
causes a separation be tween a mother and 


fosterage, or by affinity with the fosterer, are 
not included nor the son of the uncle ; nor 
any one that is not within the prohibited de¬ 
grees. Neither are a husband and a wdfo 
included in this prohibition, notwithstanding 
they be both infants, and they may conse¬ 
quently be separated, because the tradition 
which contains the prohibition, as being con¬ 
trary to analogy, must therefore he observed 
in its literal sense ; that is, it must be applied 
to such only as are within the prohibited de¬ 
grees. Moreover, in the aforesaid tradition, 
both relationB are required to be the property 
of one master: if, therefore, one infant bro¬ 
ther belong to Zeyd, and another infant 
brother to Omar, each is at liberty to sell his 
respective property. 

Unless in the pursuance of an indispensable 
dxdy^ or in cases of uyiavoxdahle necessity.— 
It is a,llowed, likewise, to separate two in¬ 
fant slav^es related to each other, if with n 
view to fullil an iTicumbent duty, as where 
one of the two commits a crime, and is given 
up, as a compensation for such, crime, to the 
avenger of the oilencc. In the same manner, 
also, one of the two may be sold, for the pay¬ 
ment of a debt incurred by him in the course 
of purchase _ and sale, in consequence of his 
being a privileged slave,—or, by the destruc¬ 
tion of the propertv ot another,—in either of 
which cases that slave may be sold alone, in 
discharge of the debt, although this induce a 
separation. So also, it is lawful to return 
one of the two to the seller of them, in case 
lie should prove defective. The adjudication, 
in all these cases, proceeds on this principle, 
that the object of the prophet in this prohi¬ 
bition was to prevent an injury to the infants 
without detriment to the proprietor; an ob¬ 
ject which, if the proliibition were extended 


her children, shall himself, on the day of ' to these cases, must necessarily be defeated. 

* ’ ‘ ' . .. ....... sale is nevertheless valid.—it ia 

observed, however, that if a person 
separate one infant from another, or an in¬ 
fant from an adult, by selling ono of them, 
such sale is valid; yet still the act of sepa¬ 
ration is abominable. It is recorded, Iropi 


judgment, be separated from his friends by I ifwj 
G 0 .IJ.” It is, moreover, related that tho I to be 
prophet gave two intaiit brothers to Alee, 


Friday is the Mussulman Sabbath. 
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Wosaf, that a salo of this natiire is 
' in^aUd only where the relation of paternity 
(ssicfi as mother and son, tor instance) exists 
between the pai'ties; but that in all other 
oases it is valid. Aiiother report, from Aboo 
Yoosaf, mentions that sales of this nature 
invalid in all eases where the separation 
is abominable, because of the tradition al¬ 
ready mentioned witli rospoot to Alee; for 
the prophet positively enjoined him to take 
back the slave he had sold, whence it may be 
inferred that ho considered the sale as in¬ 
valid, since a return of the commodity is not 
admitted but in an invalid sale. The reason¬ 
ing of Haneefa and Mohaimnod is that, in the 
case in question, the sale is transacted by a 
competent person, and with respect to a fit 
subject: it is therefore valid ; and the abo- 



contract> with respect to both the pa 
but a sale de novo with respect to ot 
If, therefore, the breaking off be impractic¬ 
able, tbe dissolution is null.—According to 
Aboo Yoosaf, on the other hand, it is a sale 
de novo: but if a new sale should from any 
cause be impracticable, then it must be con- 
sidered as a breaking olf: and in ease of that 
also being imprac.tieablo, the dissolution then 
bocomes null.—The opinion of Muhammedis 
that it is a breaking off; and in failure of 
this, from irnpraotioability, a sale denovo; 
and in case of that also beins: impracticable, 
it is null.—The argument of Mohammed is 
that Akiila, in its literal sense, signifies dis¬ 
solution ; and, in its constructive sense, sain 
{whence it is a -ealo do novo with relation to 
all others than the parties): it is therefore 


mination does not apply to anything except | regarded as a dissolution or breaking off, 


what is merely a concomitant, or immediate 
effect of the sale, namely, the distress occa¬ 
sioned to the two infants, which is a degree 
of abomination exactly equivalent to that of 
a person purchasing a thing over the head of 
another, from whence no invalidity arises. 
Moreover, the order of the prophet to Alee to 
take back the slave must be construed either 
into a dissolution of the sale, or a repurchase 
of the slave froniL the person to whom he had 
sold him. 

Adult slaves may he separated loithout 
offence. —It is not abominable to separate 
two slaves that are adults, notwithstanding 
they be related within the prohibited degrees; 
for this case falls not under the ordinance 
before mentioned; and there is an authentic 
tradition of the prophet having occasioned a 
separation between Maria and Sir eon, two 
female slaves that were sisters. 


CHAPTER yi. 

or AKALA, on THE DISSOIiUTIW OF SALES. 

IJefbiition of Akala. — Akala literally 
signifies to cancel.—In the language of the 
LAW it means the cancelling or dissolution of 
a sale. 

A sale may he dissolved m ennsideration of . 
an equivalent to the The dissolution | 

of tt sale is lawful, provided it be for an equi¬ 
valent to the original price, because the pro¬ 
phet has said whosoever makes an Akala 
withono whohas repented of his bargain, shall 
receive an Akala of his sins from Gon, on 
the day of judgment;”- and also, because, 
as the contract of sale comprehends the 
rights of both parties, namely, the buyer 
and tliG seller, they have therefore the power 
of dissolving such contract, to answer their 
own purposes. 

But not for anything greater or less. —If, 
however, either a greater or less sum than 
the original price bo stipulated as the condi¬ 
tion of the dissolution, such conditioa is null, 
and the dissolution holds good; and the seller 
must return to the purchaser a sum equal to 
the original price.—ft is a rule with J iaiieefa, 
that a dissolution ia u breaking off* of the » not rendered null 


agreeably to the literal meaning of the term; 

I or, if the breaking off be impracticable; it is 
I regarded as a sale, agreeably to the coiistruo- 
I tive meaning.—The argument of Aboo Yoosaf 
is that Akala ineana an exchange of property 
for property with the mutual consent of the 
parties, which corresponds with the delini- 
tion of sale, and is also subject to the same 
rules ; whence it is that, in case of the loss of 
the wares in the possession of the purchaser 
after the conclusion of the Akala, or dissolu¬ 
tion, it [the Akala] is null; and also, that 
the seller is allowecl to return the wares to 
the purchaser in case of their having been, 
blemished or become defective whilst in the 
hands of the purchaser; and that tlie right 
of Shaffa is also established by it. - Ilancefa, 
on the other hand, argues that Akala means 
a dissolution, or breaking off', and cannot, by 
any construction of it, be supposed to mean 
sale, although the breaking off* should bo im¬ 
practicable ; because sale and dissolution are 
terms of opposite import, which no one word 
can be supposed to bear: -if, therefore, the 
breaking off be impracticable, the Akala is 
null. With regard to its being a sale de 
novo, ill relation to others, this is a inere 
matter of necessity, as to them it exhibits 
similar effects with sale ; that is to say, the 
seller, in virtue of the Akala, becomes again 
proprietor of the wares ; and it is accordingly 
a sale with respect to all others than the 
seller and purchaser, for this reason, and not 
because of the meaning of the wr>rd, which 
in reality is the opposite of sale.—Such arc 
the opinions and arguments of our three 
doctors with regard to Akala.—Uenoe it 
appears that if a stipulation be made, that 
the seller shall return to the purchaser a sum 
greater than the original pnee, the dissolu¬ 
tion, agreeably to the tenets of Haneefa, 
would hold good to the amount of the origi¬ 
nal price ; because (according to his tenets) 
Akala is a dissolution; and a dissolution 
cannot possibly relate to the excess, as there 
is no sale which might bo opposed to such 
excess; and it is imposaiblo to dissolvo what 
docs not exist:—the condition, therefore, is 
invalid, but ^.aot^tho dissolution, as that is 
by involving an invalid 
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is otherwise with respect to 
V" S^ile is, the sale of one dium for two 
i^UiyLS, for instance),—for if a person shoulii 
s.}ilonc dirm for two dirms, such sale would 
be invalid; nor could it be oonstrued as ex¬ 
isting with respect to ono^ diinn, and as null 
with respect to the additional one, so as to 
render such sale lawful; because the estab¬ 
lishment of an excess in sale is possible, as 
that is an establishment of a matter as yet 
unestablished, and it is no way difficult to 
establish an unestablished point ; but if the 
excess dirm were establisLed, it would in- 
(^ce usurya sale of this nature, there¬ 
fore, is invalid.—Tlie conclusion, therefore is, 
that the dissolution in (|uestion ia valid, but 
the condition is otherwise. The law is also 
the same where a stipulation of a smaller 
amount than the original price is made ; tlmt 
is to say, the dis.solution holds good, but the 
condition is void; because, the sale being 
established with regard to the original price, 
and the deficiency not then existing, it fol¬ 
lows that the dissolution can apply only to 
what does exist,—namely, the original price, 
—since it is impossible to dissolve what does 
not exist.—If, however, this deficiency be 
stipulated on account of a defect which had 
taken place in the wares, it is lawful.—In 
tho opinion of the two disciples, the stipula¬ 
tion of a sum exceeding the original price, in 
a dissolution, amounts to a. sale :—according 
to Aboo Yoosaf, because (as has been already 
explained) he considers Akala as a sale ;—■ 
and also according to Mohammed, because, 
altliough he be of opinion that a dissolution 
is a breaking off, yet he has said that, in case 
of the impracticability of a breaking oil', it 
must be considered as a, sale; and as the 
dissolution in question is of that nature, he 
is therefore of opinion it is a sale.—With 
respect to a dissolution in which is stipulated 
an amount less than the origituil price, Aboo 
YToosaf (proceeding on his general opinion 
concerning dissolutions), considers it as a 
sale: but in the opinion of Mohammed it is a ’ 
dissolution with respect to the whole of the 
original price ; because he considers the defi¬ 
ciency to be a silence maintained with respect 
to a part of the price ; and as the dissolution 
would have been valid if a silence had been 
niaintained with respect to the whole, so it is 
in a superior degree valid when the silence 
is maintained only with respect to a part. 
A dissolution, stipulating a smaller sum 
than the original price, in n Oitsc wliere the 
wares havo been blemished in the iiands of 
the purchavser, is considered by iVIahommed 
as a dissolution ; the deficiency being opposed 
to the blemish. 

Dmolutwn^ m cormderation of an equiva* 
lent of a different Mndy in a breaking off . — 
If a dissolution be agreed upon, stipulating, 
in lieu of the original price, an equivalent of 
a different kind, it is a breaking oiff/ accord- 


i 


* And consequently valid, as it completely 
annuU tlu* contract. 


iug to llaneefa, for the original price 
the stipulation of a cUfferen t kind is uuga- 
I tory. The two disciplos consider this disaolu** 
tion as a sale, foumiiriff their opinion on their 
I ideas of the nature of dissolutions, as already 
I explained. 

I -Vhe mle of a female slat^e cannot he an- 
' ivU.led after she ha- borne a child. —If a 
dis.solvition of sale take place with respect 
' to a feaiale slave who had borne a ofiild 
whilst in tho possession of the purchaser, it 
is null, according to ITtiiieefa, because (agree¬ 
ably to his tenets) a dissolution is n hroaking 
off; and the birth of the child is preventive of 
a dissolution, as this is a supervenient addi¬ 
tion of a separate thing ; and such addition, 
after seisin, prevents a dissolution of tho 
bargain.—Thxs dissolution, however, is con- 
! sidered as a sale by the two disciples. 

I -id sale ynay he dissolved previous to do- 
I Iwerg and seisin of the article. —The! disso- 
I liition of a sale previous to taking possession 
' of the article sold, whether of a moveable or 
immoveable description, is a breaking off, 

I according to Haneefa. Aocording to Aboo 
Yoosaf, it is a breaking off with regard to 
moveable property only, because a sale of 
moveable property, previous to taking posses¬ 
sion of it, ia not lawful, and hence a dissolu- 
tioa with respect to moveable prop 6 rt 5 ’’, pre¬ 
vious to tho seisin of it, cannot be con¬ 
sidered as a sale, and is consequently a 
breaking off. A dissolution with respect to 
immoveable property, on the contrary, pre¬ 
vious to the taking possession of it, is a sale 
(according to Aboo Yoosaf), as he holds that 
the sale of irnmovoablo property, previous to 
the seisin of it, is lawful. 

Tirii; loss or dostrnotion of the wares is a 
bar to the legality of a dissolution, but not 
tho destruction of tho price; because a dis¬ 
solution is the bi'cakiug off of sale ; and the 
breaking off of a sale rests upon tho e.xisfcence 
of the sale ; and this again relates to the 
wares, not to the price. 

^ Barter may he dissolved^ after a destruc- 
tion qf om of the subjects.—I 'k casoe of 
Mookayeza, or a sale of goods for goods,* a 
dissolution agreed \ipon after the destruction 
of one of the two subjects is valid ; because 
each of them falls under the description of 
the subject of the sale ; and applying this 
term, therefore, to tho one that remains, it 
follows that the dissolution is lawful, hocausc 
of the existence of the subject of tho sale. 


OlIAPTEK VII. 

OF MOOEABrUAT, AI^P TAWLFEAT, THAT IS, 
SALES OF PROFIT AKD OF FKlEJfDSlllP.t 

Definition of 3loorabihai and Tmvleeat. 
— Mootu FiniAT, or a sale of x)rofit, means 

That is, barter: -the term by which 
Mookayeza will be hereafter always e.v- 
preaaed. 

\ Mooiabihat and Tawleeafc are technical 

terra*, which (Hko many others m this work) 












Salk. t 

ile^of anvthmsr for tlie pricfi at which it ! m the interim: hnt the profit uyreed 

1 .. 3 ^_Ai.« TTMfVi -flio ' hn n>nvt0ij nnr ari.KHP.ft iiJ ri 


^iB.re'ot anytnmpr tot tne pnco wiuun it 

x'«. vt'H tyfoiv purchased hy the seller, with the 6(y w money or Hpeci:fw ariiclea af 
^^^^^a-addition of a particular sinn by wy‘ meiwm^ement oj 

of’proht Ta^'leeat, or a friendly sale, is loted npon the tvhole pnee, yenerailu, mid 
where one person sells any thing to another not proporHonaUy upo7i i/a - iltOFIT- 

Sr the exact price which he himself paid able and friendly sales are hwfiiL only 

Both these modes of sale are .lawful; the price of the wares is ot the descriptiun ot 

— ^ -ij similars, such as dirms and deenars, tor iii- 

stanco; because, if the price stipulated be an 
article of ^vhich the unities a.i'e not similar 
(such as a slave, for example), it follows that 
the purchaser ^ becomes ^ pronrietor of the 
wares for a price of which the value is im- 
knowiij a circumstance which induces ille¬ 
gality in a sale. If, however, the purchaser* 
should, in the mean time, have acquired po.9- 
seasion of the price (as if, for instance, the 
price be a slave, and that identical slave be 
then the propc?.rty of the purchaser), in such 
case a sale of Inendship is Unvlul, and also a 


for it i/VIVLt -- --- -r 

because the conditions efesentiai to the vaJi- 
dity of a sale exist; in them; and also, be¬ 
cause mankind stand in. need of them, h or 
example, a man who has himself no skill in 
making purchases is necessitated to oonfide 
in. a purchase fro.m a person skilled in such, 
matters; in other words, he will purchase 
the article from this person at the same 
rate at which he had purchased it, without 
allowins* him any profit upon it, as in a case 
of Tawleeat, or friendly sole,—or, he will 
purchase it from him at the same rate at 
which he had purchased it, allowing him on 


purenasea it, auowing lum —- 

wav of profit, as in a case of sale of profit,-- provided the profit be stipu- 

niTUl in Tnn-riRV fiV HrtlAlMS estimable OV 


addition, by w«..v vi j/jv***, x*.. 

Moorabihat, or profitable sale ; and this will 
leave him satisfied and at ease in his mind ; 
einco a person destitute of skill is by either 
of these inodes secured from fraud, whereas, 
following any other mode, he waiild^ be 
exposed to great imposture. .Mankind, 
therefore, having occasion for hoth those 
modes, thev are both permittedand as, 
in both instances, the purchaser is under a 
noeossity of placing on absolute conlidcnce 
in the word of the seller, who is skilled .in 
the bu^jiness of traffic, it is therefore incum¬ 
bent on the seller to he just and true to his 
word, and to abstain from fraud, or from 
the semblance of fraud. Braiicl is where a 


lated in money, or iu articles estimable by 
weight, or measurement of capacity, which 
are described and ascertained because the 
purchaser is in this case enabled to make 
delivery of the thing which he has rendered 
obligatory on himself. It is not lawful, in a 
sale of this nature, to stipulate a profit pro- 
portionate to part of the price (such as a 
profit of one dirm upon ten, two upon tw enty, 
and so forth), because the particular value of 
the price [the slave] not being ascertained, 
this could not be carried into practice :-™it is 
necessary, therefore, to stipulate a general 
profit upon the whole price. 

A U inU 7 'te 7 img expenses ivkicli enhance the 


thp Rrmhlanco oi tl'aud. nraiKi is wuero u i / 

rer-son avers tliathe had priruhased acertniii | value of the ariicle mwi/ be afMpdto the prme 
fliiriT for twelve dirms, when, in fact, he cost.'-li' is lu.wtul lor the seller,t in >il)ro- 
hL only paid ten dirms ; and the semblance ^ titable oi Iriendly sale, to add to the ea,ntal 
of Ifaiid IS where a person sells any tiling | sximt the wages of the bleacher, the dyer, or 
hv a protttafale sale, stipulating prompt pay- , the hguror (ol cloths), the spinner (of cotton 
mmt when, in reality, he had Iiimaelf par- or wool), or the porter <.l wheat, and ao 
menu wflfc 1 . , I toi'th)—because it is a custom amongst mer- 


d liii» w.ii c tiling ou credit. ■ - 

Thri/ reawire that the price amsist ofsimi- ' chants to add such expenses to the capital 
lar^ • or if otheru'kc, that the person who ' sum ; and also, because whatever is the cause 
pnl/rn into the aorcement with the purchaser ot an increase either to the substance of the 
Thm d harTolZZe^ o/iA. ' thing puinhaaed,,.,-to the value of it, la an 

^ rnddition fo lln- lanitiil : thitf. inoreovi r. a 


do not admit of a litoral translation. Neither 
is the definition of them, as 
cording to the Persian version ot the Hedaya) 
camplotcly satisfactory. In the Arabic copy, 
a Aloorabihat is defined to mean a transfer, 
ma-le by the proprietor, under the original 
contract, at the original r>rice, with the addi- 
fioit of a profit.” -• and lawleeat a transfer, 
by the proprietor, under the original con- 
met, at the original prioe, without an addi- 
tinn ol prcdii.” H.^nc> it would appear tint, 
ir a case of Moonibihat, the contract lof 


I iiddltion to lapitul : this, iDorwvi r. a 

general rule, applying to all the nrtiides hole 
mentioned ; lor the dying, figuring, or spin¬ 
ning 18 an increase to the substance of tho 
article ; and the bleaching of linen, or tho 
porterage of wheat, and so forth, is an 
increase to their value, because cloths are 
rendered more valuable by bem^ bleached, 
and tho price of wheat vanes in different 
places, it IS requisite that the sellej*, in 
making or including such addition, should 


Vi n ofisio of’ MooruDiruii, nie ounirtioL lui * Meaning tho person who enters into the 
MnArnhihiitl refers itself merely to the profit Tawleeat or Moorabihat agreement with the 
V X. * Ue, Wolf'S!^ 1,0 f.ho ' first mirchaser. 


rnmniiTi reieiB iLotiJ-i. ,u*v;x^ 

agreed for and not (as in other sales) to the first purchaser. ^ ^ t i 

Xt iwice to be paid, since tljat (exclusive , + Meaninj: the party who first purchased 

of the profit alone) is deterfnined by. the I the article, and then agrccB to transfer it by 
nature of the contract, with out specification.; | Tawleeat or a Moorabihat. (Iho terms seller 
and 1 t"tot'’1'awlooat, on t^^ purchaser to to be understood 

hand, the cou.trucC [of I'avyM V" t, '“at 


to the original price, since that is fixed at the 
prime cost, from the natui’o of the contract 


I Arab. Kas Mid: mooning <m tins place) 
1 the prime cost or original pricoof tho article. 
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BALE. 


article has costrae so much.** and ( from the price ; and in a case of Moorabi! 


fjjmve purchased this at such a rate/* 
i^he latter assertion would be false 



from the price and the profit. The argument 
of Ilaneel'a is that if, in a sale of friendship, 


It is to be observed that the driving of goats t no deduction be made for a fraud, the de- 
from city to city is equivalent to the por- joviption of Tawleeat no longer appertains 
terage of wheat; but neither the wages of * to it, since the price, in sucli a case, must 
the shepherd, nor tiie rent of the house in ' otlierwise exceed the original price, and con¬ 
sequently the transaction, which is suppovsed 
a transaction of friendship, would be altered 
in its nature; a deduction is therefore ad¬ 
judged if, on the other hand, no deduc¬ 
tion were made in a profitable sale, yet the 
sale would still retain its original nature of a 
profitable sale, with the difference only of 
the extent of it; for which reason the pur¬ 
chaser is at liberty to abide by or undo the 


which the wares are kept, is to be included, 
as no increase with respect either to the sub¬ 
stance or the value arisos from, these circum¬ 
stances : neither are the wages of a teacher 
of the IvoRVN, or the like, to be included,^ 
beoaiise the increase of value obtained by 
instruction is acquired through the wisdom 
and ability naturally existing in the scbolp, 
which last is the immediate cause of an in¬ 


crease of value ; the charge, therefore, must [ contract as he pleases. Hence if, in a pro¬ 


be placed to the head of the wisdom, or 
natural ability, whioh is the immediate 
cause, and not to the teaching, which is a 
remote cause. 

In mae of an over-statement of the pi ice, 
t7ie purvhnser mat/ undo the hargain. -Il, in 
a sale of profit, the purchaser should discover 
that the seller had practised a fraud in 
stating the price of the wares, in sue h ease, 
according to Haiieefa, the purchaser is at 
liberty either to adliere to or undo the 
bargain, as he pleases. 

Or {in Tawleeal) deduct the excess .—Axn 
in case such fraud should be practised in a 
sale of friendship, the purchaser is at liberty 
to deduct tlic amount of the fraud from the 
price. Aboo Yoosaf is of opinion that a 
deduction proportionate to the fraud must 
be made in either case; but that, in the sale 


fitable sale, after the purohasor had beoonie 
acquainted with the fraud, the wares should 
be lost or destroyed in bis^ possession,—or, if 
they should have contracted some blemish 
preventive of a dissolution of the sale, tho 
purchaser is responsible, according to all 
the most authentic traditions, for the whole 
price,—-since in such a case no proportion 
whatever of the original price is opposed to 
the option of tlie purchaser, so that he might 
deduct such proportion, because of the de- 
striiclion of his option :—ns holds in cases of 
oxdion of inspection or condition of option. 
It is otherwise in cases of option of defect; 
for there the claim which the purchaser has 
on the seller relates to a loss with respect to 
the Nvares, arising from a defect; and a de¬ 
duction is accordingly made from the price 
on account of .such loss, provided it be not in 


of friendship the deduction is made from the j the power of the seller in any other way to 


price ; and in a sale of profit, from both the 
price and the profit. Mohammed maintains 
that in both cases the purchaser has the 
option of adhering to or relinquishing the 
contract as he pleasesfor he argues that 
the mention of the price is to be regarded, as 
that is known; and the mention of friend- 
slup or profit, is mode with a view to incite 
desire, and is therefore to be considered as 
the inducement, in the same manner as the 
inducement of security against a blemish 
or defect; and consequently, if the induce¬ 
ment fail, the purchaser is at liberty with 
respect to the contract. The argument of 
Aboo Yoosaf is that, in cases w here friend¬ 
ship or profit are mentioned, it is nn essen¬ 
tial that friundship or profit be established :— 
whence it is that the sale in question is con¬ 
cluded, if the fioller say to the purchaser, “ f 
have sold this thing to yon, by way of friend¬ 
ship, for its original price,"—or, “I have 
sold this thing to you for a profit on its 
original price/* oi'ovided its original price in 
both cases he ku'^wn and ascertained. Now, 
such being the case, it necessarily follows 
that a deduction must be made in proportion 
to the fraud of the purchaser, in ordm that 
Tawleeat or Moorabinat may be established : 
—in a case of Tawleeat tho deduction is made 


I n tbo sale of a alarv. 


repair such loss arising from defect. 

A profit hy a Moorahihat sale cannot he 
twice ohtamed upon the same urtivle .— Ip a 
person purchase cloth (for instance), and 
afterwards dispose of if to another by Moora- 
bihit, and then rcpurchaso it from that other 
at the price for which he had originally pur¬ 
chased it, in that case, if he_ should again 
wish to sell it by Moorabibatj it ia necessary 
that he deduct from the price fixed in tho 
last sale {calculating that at tho rate of price 
in the first saitd the sums of tlie profit he 
acquired in the intermediate sale: but if 
after such deduction nothing remain, he is 
not allowed to sell it by Moorabihat. This 
is according to Haneofa. The two disciples 
maintain that it is lawful for him to sell it 
with an addition of profit grounded on the 
last sale. To exemplify this case ;—suppose 
that a person purchases cloth at ten dirms, 
afterwards selhs it to another for fifteen 
dirma,^ and again ])nrchases it from that 
other for ten dims ; in this ease, if he should 
wish to resell it by way of profit, lie must 
fix the price at five dmns, being what in 
reality the cloth has cost him, and what he 
ought therefore to found a profit upon:— 
suppose, on the other hand, that a person 
purohftses « piece of* cloth for ten dirms, and, 
having sold it to another for twenty dims, 
afterwards repurchases it from that other for 
tho original price, namely, ten dirms; in this 










8AI,K. 


^s^hVis not entitled to stdl it q,giiin with an 
-/addftion of profit. The two disciples inaiii- 
'“tain that he is in. both cawes entitled to sell 
it for a profit on the last price, namely, ten 
dinns .: and their reasons are, that the rcpiir- 1 
chase is a new contract, and has no connect ion 
with the effects of the former sale ; and that 
therefore a profit may be imposed, toimded 
on the second contract; in the same manner 
as if the second purchaser should sell it to a 
third purchaser, and the iirst purchaser re¬ 
purchase it from the third one, in which case 
it would be lawful for the first purchaser ti^ ^ 
«,.n .‘t flt a nrolit on the last price, and so also 
in the case in question. The argament of j 
Haneefa is, that in the case in question, there i 
U an apprehension of the first profit being 
obtained by means of the second contrae^ 
since uutilthe person repurchased the cloth | 
there was a possibility that he might return , 
it upon the seller’s hands in conaequenee ofj 
a defect, and that his [the seller's] protit^ 
might thereby have been lost, although upon 
hia repurchasing it from the purchaser, this ' 
possibility vanishes, and the profit remain^ 
confirmed and established. T'he apprehen- 
sioru however, liad existed; and in Moora- 
bihat sales apiprehension is regarded as etiui- 
valent to certainty, out of caution (whence it 
is that a profit of this nature is not allowed 
upon anything given in composition; in other 
words, if a person be indebted to another to 
the amount of ten dirms, for instance, and 
lie corapouiid the debt with his creditor by a 
piece of cloth, it is not lawful for the creditor 
to sell this cloth at a profit of this nature 
over and above ten dirms, because in the 
tjomposition it is to be apprehended that the 
value of the cloth was short of ten dirms, as 
composition is founded upon remission of a 
narO,—In the case in question, therefore, 
the seller, because of the apprehension above 
stated, appears, in consequence of the second 
contract, to have purchased five dirms, 
tofi-ether with the cloth, for ten dirms ; he i 
must therefore deduct iIvt' dirms from the | 
whole, and declare that “ thecloth has fallen 
to him for five dirms;” anti take his 
upon those five. It is otherwise where the i 
second pnrohaser sells the cloth to n third ' 
person, and the first seller t^lien repurchases, 
it from this person ; for in this case tlje ; 
acquisition of tho first profit is conlirraed, 
aud established by means of the second pur- 1 
chaser's having sold it into the hands ot| 
another, and not by means of the first seller 1 
repurchasing it from the third person so as 
to leave any room for apprehension in this 
case also. There is therefore a material 
difference between this case, and the case 
under consideration, and. conscqucntlv it is 
evident that the analogy adduced by the two 
dUidpli?* H uiil'/UTulod. 

Case of Mi)orabihattranmcUd by a privi- 
leaed skive ivith his b'a pn vileged 

sf"V.' involved in debt, should purchase a 
piece’of doth for ten dirms, and afterwards 
5«eil it to his master for fifteen dirms, and 
the master wish to sell the said cloth in the 



manner of Moorabihat, he must set 
upon ten dirms. lii the same inauiiC¥, fT“tr 
master purchase a piece of cloth for ten 
dirms, and sell it to his privileged slave foi 
fifteen dirms, the slave is not entitled to 
dispose of it at a profit upon more than ten 
dirms. The reason of this is that, in both 
cases, there is a semblance of illegality ia the 
sale ; because the property of the slave being, 
as it were, the property of his master, it 
appears that the master, in the first case, 
purchases his own property i and that, in 
the second case, he sells his own. property to 

himself. .72. 

Case of Moorahi 7 i.at irnnsaeted beM^een 
the hixiiaayev of a stoch ci'tid the pTopTietot^^ 

Ip a person give to another ten dirms, in the 
way of Mozaribat, stipulating that the prolife 
acquired therefrom shad be equally divided 
between them, and, the Mozarin, or manager 
so constituted, purchase with the said money 
a piece of cloth, and then sell it to his con¬ 
stituent for tlftcon dirms, and the constituent 
afterwards wish to dispose of it by a pio- 
litable sale, be is not allowed to fix the price 
at more than twelve and a halt dirms. I he 
reason of this ia, that although the purchase 
made by the proprietor of a Moorabihat stock 
from his manager he, in fact, the purchasing 
of his own property with his own property, 
yet such purchase is held to be lawful by our 
tloctura : because the proprietor of the stock 
has no power over it whilst in the hands of 
the manager; and as this which is a 

desirable object, resulted to him from the 
purchase, the said purchase, because of its 
being the means of procuring to him an 
object of desire, is therefore lawful; never¬ 
theless, as there is in this ease an appearance 
of invalidity of sale (since tho constituent 
did as it were purchase his own property 
with his own property, by which means a 
mutual exchange of respective property did 
not take place), the purchase is therefore 
reckoned null 30 far as regards the half of 
the profit; and accordingly, in the ease in 
question, the profit must bo .imposed upon 
twelve and a halt dirms. 

An article may he disposed of hy Moo- 
rahihat, where a defect has intervened not 
proceeding from the seller, or where the sollor 
has used the arheU, m the interim, lodhout 
injury to iK a person purchase a female 
slave, and she afterwards, without any 
appearance of violence, but merely from a 
I natural cause, become blind of an eye,—or 
I if, being a woman,* he cohabit witli her, 

! without harm accruing,—it is in either case 
I lawful for him to dispose of her by Moo- 
rabihat, without giving any explanation 01 
either of these circumstances; for neither in 
consequence of the blindness or the cohabi- 

* Arab. Sayeeba: in opposition to a virgin. 
The reason for resf.rioting the case to muli¬ 
ebrity, ill this iustanco, Is that cohabitation 
with a woman is not considered as a depre¬ 
ciation of her value contrary to the case 
of deflowering a virgin. 
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ing remain to him m oppo- 
deduction might he made 
price; beoause no part of the price 
is opposerl to the quality of the article 
(whence it is that if the quality bo destroyed 
previous to seisin by the purchaser, no de¬ 
duction from the price would on that accoviiit 
be allowed); and in the same manner, no 
part of the price is opposed to the use of a 
woman's person. It is reported, iroiu Aboo 
Yoosaf, that in the first case the slave must 
not be disposed of in the manner of Moora- 1 
bihat, without an explanation being given , 
of the blindness, any more than where blind¬ 
ness occasioned by violet]ce: and this opinion 
has been adopted by Shalei. 

But if the defect he occasioned hy^ or com- 
‘pensated to, the seller, a proportionable de¬ 
duction must he made from the price,- - It ia 
to be observed, that if the purchaser himself 
had occasioned the blindness, or if it had 
been occasioned by another from whom the 
purchaser eitlicr had or had not received an 
amercement, he is not in either of these 
cases entitled ^ to dispose of the slave by 
Moorabihat, without giving au explanation 
of the blindness; because here the porohnser 
(or another) did with design or intention 
destroy the eyo; and it is consequently 
requisite that a proportionable deduction be 
made for a defect so occasioned. The same 
rule also obtains where a purchaser has 
cohabitation with a female slave who is a 
virgin; because virginity, being merely a 
tender membrane, is a constituent part of the 
slave, and this the purchaser has destroyed. 

If the article he damaged by an accident 
not proceeding from the seller, stilt it is 
a proper subject of Moorabihat. —Ip cloth 
which a person had purchased he burnt by 
ftre, or damaged by vermin, in that case it 
is lawful for the purchaser to dispose of it 
by Moorabihat without explaining either of 
these circumstances ? but if the cloth be torn 
in the folding and opening of it, it is not j 
lawful for the purchaser thus to dispose ofl 
it without noticing the same to the party, 
because the damage, in this ease, is occa- 
sioned by his own deed. 

A misstatement of a prompt payment 
instead of a suspended payment, leaves it in 
potoer q/ the purchaser to undo ike bargain 
in a sale etther of profit. —Ir a person, 
having purchased a slave (for instance) for 
one thousand dirms, payable at a future 
period, should afterwards sell him for one 
thousand dirms, payable immediately, with 
a profit of one hundred dirms, without 
noticing to the other the respite of payment 
he himself has obtained,-dn that case the 
other, if he should afterwards discover this 
circumstance, ia at liberty either to abide by ' 
or undo the bargain at nis option; because I 
the suspension of the payment reseuibles an ' 
addition to the substance of the wares; and 
hence it is a custom amongst merchants, in 
granting a respite of payment, to increase . 
the piiCG of the merehandiae. l^ow a sem- 
blanco, in a sale by profit, ia deemed equi - 1 


valent to reality; and hence it follows 
the said person did, as it w'ero, purchase 
things for on© thousand dirms, namely, a 
slave and a suspension of payment; and 
afterwards sold only one of these things by 
way of profit, grounded on the price which 
he paid for both ; a fraud from which an 
abstinence is particularly enjoined in cases 
of Moorabihat :— the purohaaer, therefore, has 
an option of adhering to or undoing the bar- 
iiin as he pleases, as in tbo option from 
efeot. If, liowever, the purchaser should 
destroy the the wares, and then receive 
notice of tlie fraud which had been practised 
upon him, he is not in such case entitled to 
make any deduction on that account from 
the price, because no part of the price is in 
reality opposed to the suspension of payment. 

Or of friendship. —If a person, having 
pnrcliased a slave (for instance) for a 
thousand dirms, payable at a future period, 
should afterwards Jispose of him to another, 
by a Tawleeat, for n thousand dirms ready 
money, without intimating the respite of 
payment, in that case the other, on discovery 
of this circumstance, is at liberty either 
to abide by or annul the contract, as he 
pleases ; because an abstinence from a fraud 
of this nature is equally enjoined in friendly 
as in profitable sales.—If, however, in this 
case, the purchaser, having destroyed the 
I slave, should then become acquainted with 
I the suspension of payment that had been 
I granted to the seller, it is incumbent on him 
i to make. a prompt payment according to the 
agreement; nor is he entitled to make any 
deduction from the price on the score of 
suspension of payment, as before explained. 
— It is related, as an opinion of Aboo Yoosaf, 
that tlie purchaser is in this case to pay the 
value to the seller, and to receive from him 
the whole of the price ; in the same manner 
as holds (neoording to him) in a case where 
a creditor, havinj^ received payment of the 
debt due to him in a bad specie, discovers 
this circumstance after having expended 
them ;“-in which case he has aright to return 
to the debtor a similar number of the specie 
he had received, and to demand from him a 
like number of good specie.—Some have said 
that an appraisement ought to be made of the 
value in the case of prompt payment, and 
also in the case of a distant payment; and 
that the diftV'rence should be given by the 
seller to the purchaser.—All that has been 
here advanced proceeds on a supposition of 
the suspenstou of the payment being included 
in the contract of sale ; for if, without such 
stipulation, it should happen that the pay¬ 
ment be made at a distant period (as is often 
the case amongst merchants), there subsists, 
in such case, a difierence of o])iiiion upon 
this pfdnt, whether, under these oircum- 
stanoes, in a subsequent sale of profit or of 
friendship, it be incumbent upon him to 
make known this matter.-—Some have said 
that such notification is incumbent upon him, 
since an established custom is equivalent to 
a condition.—Others, again, allege, that he 
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no necessity of giving such notiiica- 
X r,. liQUi smco it is evidont that, as no condition 
^air stipulated, the sale was there.fore for 
prompt payment. 

In a sale of friendship the rate mnd he 
specified; and the purchaser has a right of 
option until after the^ specification. — Ih' a 
person dispose of a thing to another by a 
sale of friendship, declaring that “ he sells it 
to him at the rate it had stood him in,'— 
and the imrchaser he not acquainted with 
that rate, the sale is invalid, from the un¬ 
certainty Avith regard to the price it', 
however, the seller should afterwards in¬ 
form the purohasei’ of the rate, at the 
same meeting, tlie^ sale then becomes valid, 
but it still remains iu the option of tht? 
purchaser to abide by or recede from the 
contract as he pleases, since the acquies- 
ocnCG he had before expressed was not fidly 
established, from his ignorance of the price 
and after the knowledge of it he has an 
option, in the same manner as in the case of 
an option of inspection. The reason of the 
validity of this sale is that the invalidity 
does not become firmly establi-shed until the 
departure of the parties from the meeting.— 
'When, therefore, the purchaser, in the meet- 
ins*, is informed of the price, it becomes the 
same as if a new contract had taken place 
after the purchaser had acquired this know¬ 
ledge ; and it is for him to withhold his 
acquiescence until the end of the meeting.— 
If, hovveA'cr, the parties should separate, the 
invalidity then becomes fixed; nor can it be 
removed by any knowledge which the pur¬ 
chaser may afterwards obtain of the amount 
of the price.—Similar to this is the case 
Avhere a person sells cloth for the val ue which 
is marked upon it, but of which the purchaser 
is ignorarjt; for aiich sale is invalid, but may 
be rendered otherwise by the explanation of 
the seller, before the breaking up of the 
meeting. 

Sectio7i. 

Moreahh property cannot he re-sold before 
seisin.—\‘r is not lawful for a person to sell 
moveable property, Avhich he may have 
purchased, until he receive possession of the 
same ; because the prophet has prohibited 
the sale of a thing prior to the seisin of it on 
the part of the aellGr ; and also, because there 
is an unfairness in it, since, if the mer¬ 
chandise should he lost or destroyed before 
the seisin, the first sale becomes null, and 
the property reverts to the former proprietor, 
in which case it must necessarily appear that 
the person in question has sold the property 
of another without his consent. 

Bnt land may he re-sold prmnous to seisin , 
by the first pu 7 'chaser. —Thk sale of land,* | 
previous to seisin, is lawful, according to j 
ffaneefa and Aboo Yoosaf, Mohammed j 
maintains that it is unlawful j because the | 

♦Arab. Akkar; meaning- any^ species of 
immoveable property, ^ Zimeen is the term ^ 
used in the Persic version, whence the trans¬ 
lator renders it laud. I 



traditional saying of thepropliet before 
is absolute, and not particularly conf 
moveable property ; and also, because of its 
analogy to moveable property. Bosides, the 
sale of land is similar to the hire of it; in 
other words, as it is unlawful to let land 
before seisin* so is it likewise to Bell land 
before seisin. The reasoning, of the two 
disciples is that, in the case in question, the 
sale is eilected by competent parties with 
respect to a fit subject;—that there is no 
unfairness in it, since the destruction of 
uround is rare, whereas that of moves hlo 
property is probable;—and that theijrohibi- 
tion of the prophet is founded on the possi¬ 
bility of the unfairness already explained, 
which does not exist in the case of land, the 
destruction of it being rare.—Some have 
asserted that a lease of land before seisin, as 


addiKied by Mohammed, is lawful in the 
opinion of the two disciples.—Admitting, 
however, that it were unlawful according to 
all our doctors, it proceeds evidently on this 
principle, that a lease is made with a view 
to the pi-oduce, the destruction of which not 
being uncommon, the unfairness already 
explained (wdth respect to the sale of move- 
able propiu-ty before seisin) may consequently 
take place in it. This, however, cannot 
happen with respect to the sale of ground, 
tho destruction of which is rare, and con¬ 


sequently the one case is not analogous to 
tho other. 

In the re-sale of articles of weighty and 
measurement of capaciti/ytt is recpusite that 
ike article be loinghed or meamred again by 
the second purchaser . —If a person purcdiaso 
articles estimable by a measure of capacity, 
such as wheat,—-or articles of weight, such as 
butter,—as if he should say, "1 have pur¬ 
chased this wheat, on condition of its being 
equal to ten bushels,” —or “this butter, 
on condition of its weighing ten mans,’'—■ 
and if, having measured or weighed these 
articles accordingly, he should then take 
them and sell them to another, on the same 
condition of measure or weight, in that case 
it is not laAvful for that other to sell or use 


these articles, until he has measured or 
weighed them on his own account; bceauso 
the prophet has prohibited the sale of wheat 
until it be measured both by the buyer and 
the seller ; and also, because there is a possi¬ 
bility of these articles exceeding the war¬ 
ranted quantity; in which ease the excess, 
as being the property of the seller, would 
not be lawful to the purchaser; and an 
abstinence in the case of this possibility is 
necessary.—It is otherwise where the sale is 
made by conjecture, without any condition 
of measurement; for the excess, in that caae, 
is the right of the purchaser; and it is also 
otherwise in the sale of cloth by yards, for 
there likewise the excess is the right of the 
pui'cliaacr ; since yarcb (as has been already 
explained) are a desci-iption of tho cloth, and 
; not a quantity, as in the case of articles ot 
weight or measure of capacity.--'It is to be 
obBcrved that the measurement of the ciotk 
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'byCS provious to tlie siale, is not 

vWitS^al&umg’h it should havo been done in 
‘^Uence of the purchaser, becauso 
the ttioa.8nremcnt of both the seller and 
purchaser is required, and these terms are 
not applicable to the parties until after the 
sale talces place. So also, the measurement 
made by tho seller after the sale is invalid, 
unless it bo in the p»esenee of the purchaser, 
heoaase the object of measurement is deli very, 
and delivery without the presence of the 
purchaser is impracticable. 

It sufficeHf hotcevBT^ that the article he 
welghp-d or meamrtd hy the seller, in the 
purchaser's presence^ — If the seller only 
should measure the luerchandiso after the 



moveable property prior to the receipt ol . 
because the price, if expressed in dirms il 
deenars, is indeterminate, and is therefore 
incapable of being destroyed; and if it 
consist of any thing else, still the sole is not 
invalidated by a destruction, since the value 
remains due irom the seller.— It is otherwise 
with respect tu the article purchased, as the 
sale of that before rec^eipt of it induces fraud, 
as was before explained, ^ 

The parties are at liberty to make any 
subsequent addition or ahatemeniy tOith respect 
either to the gooels or the price ; and such 
addition or abatement ay'e incorporated in the 
contract, —It is lawful for tht^ purchaser to 

... _ make an increase of the price m lavour ot 

sale, in presence of the purchaser, a question I the seller; and for tho seller to make an 
has arisen, whether this be sufficient P-or, i increase in the merchandise in favour of the 
whether it be not necessary that the pur- purchaser and it is also lawful for the 
chaser shoiild also examine it by his own! seller to make abatement from the price m 
measure L-Some have said that tho measure- [ favour of the_ purchaser ; and this increase 


meat of it by the seller only, is not siffilident, 
according' to the plain sonso of the tradition 
already quoted. The more approved doctrine, 
however, is that it is sufficient, since by the 
measurement of tho seller the quantity is 


or abatement is inoorporated in the original 
contract (that is to say, in case of an increase, 
the original and adaitional form the price 
or the article ; aiul in ease of an abatement, 
what remains after the deduction is the price 


ascertained, and delivery completely estab- 1 of the article). Hence, in the hrst ease, the 
lished. The tradition before quoted alludes I seller possesses a right to the original price, 
to the junction of two contraota; as wffiere, ' together with the increase superaddedto it; 
f(jr instance, a person having purchased, I and, in the second case, the purchaser has a 
measured, and taken possession of a tiling, ' right to the original merchandise with the 
afterwards sell it to another; in which case mcrease siiperaddeu. Shatei and Zilfor are 
it is necessary that the second purchaser both of opinion that such increase is a^ mere 


himaelf measure it; and the measurement of 
the lirst purchaser, who stands in the relation 
of seller to him, is not sufficient, as will 
hereafter be more fully explained in the 
chapter of Sillim sales. 

In the re’’Sale of artinhs of talc or loncju 
tudinal measurement, the telling or measitring 
hy the second purchaser is not requisite .— It 
is related as an opinion of the two disciples, 
that articles of tale are analogous to_those of 
longitudinal measurement; that is, if a per¬ 
son, having pureliaaed and received articles of 
this nature on condition of their amounting 
to a particular number, should afterwards 


act of favour, and therefore cannot be incor¬ 
porated in the original sale; for, if so, it 
must necessarily follow tliat a person gives 
his own property in exchange tor his own pro¬ 
perty, since, previous to the increase of the 
price, the article was the property of the 
purchaser in exchange for the original puce; 
end, consequently, if the increase be made 
in the price, the property ot the purchaser 
is given in exchange tor wluit was before his 
property: in the same manner, also, in the 
second case, as the price, previous to the 
increase, was the property of the seller, it 
follows that in increasing the whores, he gives 


sell them to another on ’tho sama condition, i his own property in esehanste for his own 
there is, in that case, no obligation on that i property.—Neither can an, abatement Irom 
other to enumerate them on his own account, i the price, by the sellci', be nicoiporated witu. 
because such articles aro not susceptible oi 
usury.—It is related, also, as an opinion of 


Haneefa, that articles of tale aro similar to 
those of weight, because in regard to them 
tho receipt of any excess beyond the stipu¬ 
lated number is unlawful to the purchaser; 
articles of tale are therefore analogous to 
articles of weight. 

A seller may dispose of the price of his 
goods laithout having taken possession oj it ,— 
Any deeds of the seller with regard to the 
price of the merchandise, prior to the actual 
receipt of it, such as gift, sale, hire, 
bequest, is lawful, wlietlier the price 


the original contract; but it must rather be 
considered as an act oi favour: because, 
prior to the abatement, an exchange of the 
merchandise for the whole of the price had 
taken place ; and it is impossible to set aside 
any part of the price, since in such case it 
must follow that a part of the merchandise 
had no correspondont exchange opposed to 
it; and this is unlawful. 

OnjKCXioN. This consequence does not 
follow; because the remaining sum, after 
..„,the deduotiori of the abatement, is Con¬ 
or i sidered as an excliange for the whole of tho 
be r merchandiae. 


Btipulatod in money or goods;—because the | Refly.—I t is iinpoaaible to cousidtir the 
cause of legality, namely, right of properly, | remainder as an exchange for the whole, 
is established in the seller; and the act is i becauae no new contract has taken place 
attended with no unfairness (such as has i with regard to the diminished ^^d tho 
been shown to exist in the case of selling | old oontx'act relates only to the luLl price. 
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of our doctors is, that the 
buy^r and seller, by means of the increase 
and abatoment, do only alter the contract 
froiti one lawful accident to another lawfid 
accident; and that, as the parties possess 
the pow'er of annulling the contract, they 
are, a superiori, entitled to make an altera¬ 
tion in the non-essential ]>ropei‘ties oi it. 
The case is there fore the Bame as if the 
parties should annul an optional power, or 
stipulate one after the conclusion of the 
contract.—I^’ow, since it is lawful for the 
parties to alter the accident of the contract 
by means of increase or abatement, it follows 
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having been in a state that admittetl 
lawful opposition of an exchange for them. 

Objection.—I t would appear that the 
increase of the price remains in force after 
the destruction of the goods; for although 
the goods be not then in a state to admit any 
exchange being opposed to them, yet the 
increase incorporates with the original con¬ 
tract, wdiioh w-as concluded at a time when, 
the goods being extant, it was lawful to 
oppose an addition to the exchange for them. 

ItEPLT.— If the wares had remained in a 
condition to admit of an exchange of pro¬ 
perty for them immediately, then such 
that such increase or abatement is inoorpora- I exchange might have been immediately 
ted with the original contract; because the ; established, and referred afterwards to the 
accident of a thing adheres to that thing, | period of forming the contract; for a thing is 


and does not exist abstractedly of itself. 
It is otherwise where a seller abates the 
whole price; for such abatement could not 
be incorporated with the original contract, 
since in that case a change wmuld take place 
in regard to what is an esaciitial property, 
and not an accident of the contract.—It is 
also to be observed, that from the increase 
and abatement being incorporated with the 
original contract, it dots not necessarily 
follow that a person gives his own property 
in exchange for his own property, because 
the original contract does as it W'ere relate 
to such increase or abatement.—The advan¬ 
tage of the incorporation of the increase 
and the abatement in the original contract 
is evident, in a ease of friendly or profitable 
sale; for if a person sell something by a 
prohtable sale to a purchaser who increases 
the price in the seller's favour, in that case 
it is lawful for him [the sellerl to charge 
his profit on the original and the increase 
united ; as, in case of an abatement, on the 
other hand, his profit must be charged on 
the residue after the deduction.—The ad¬ 
vantage firising from this is also evident 
in a case of Shaffa; for the person possessing 
the right of Bhaffa is entitled to the subject 
of the sale, in case of an abatement in ex¬ 
change for the diminished price. 

Objijotion. — Since the abatement and 
increase are incoiporated with the original 
contract, it would follow that, in a case 
of increase, the person possessing the right 
of Bhafta is to take the subject of the sale 
at the aggregate amount of the original 
price, and its increase,—instead of taking 
it (as is the case) at the original price 
only. 

Keply.—I n case of an increase of the 
price, the proprietor of the right of Shaffa 
takes the subject of the sale at the originol ' 


iirst established on the instant, and is then 
referred to the formation of the contract ;— 
hut as, in the present instance, the immediate 
exchange of the property cannot be estab- 
lished, the wares no longer existing, the 
reference back is impossible ; and hence any 
increase of the price is evidently invalid.—It 
is otherwise with respect to an abatement of 
the price after the destruction of the wares, 
because these, after their destruction, arc in 
a state which admits of a diminution of the 
price ; which is therefore referred to tho 
formation of the contract. 

A proynpt payment may he rommuted for 
a distant payinenL-A'S a person, having 
sold something on condition of prompt 
payment, should afterwards agree to receive 
the price at a future fixed period, it is lawful, 
because the price is solely the right of the 
seller; and as it is in his power, if he choose, 
to forego it altogether, he is consequently 
entitled, for the convenience and ease of the 
purchaser, to take a future payment instead 
of a prompt one, a fortiori.—If the period 
stipulated ne not certain, and the uncertainty 
he very great (as it'he should stipulate pay¬ 
ment when the wind blows, for instance), it is 
not lawful. If the period, on the contrary, 
he only in a small degree uncertain (as if he 
should stipulate tho payment at the cutting of 
the corn, or the threshing of it), it is lawtiil,^ 
in the same manner as in the caso of hail, of 
which an explanation has already been given. 

In all debts except those^ meurred by a 
loan, —Eveuy debt immediately due may 
he suspended, in its obligation, to a future 
period, by^ the creditor, on the principles 
laid down in the preceding case,—excepting 
a loan,* the suspension of the obligation of 


Arab, Karx , signifying a loan of money, 
in opposition to Areeat, which means a loan 


price only, because his right relates to the i of anything but money. These deeds are 

original price, and it is not in the power of - -.''- " 

the buyer and seller, by any act of theirs, to 
annul kick right. 

Tho price cannot he increased after the 
deMruction of the goods in tke^ pmrehaser's 
hands.— Any increase of the price, after the 
destruction of the wares in the possession of 
the purchaser, is not valid (according to the 
Zalur-Kawayet), because of the wares not 


considered, by Mussulmans, to be of a 
distinct and separate nature. In the one 
the intention is to destroy the substance of 
what^ is borrowed, that is, to spend the 
identical money received, and afterwards 
return an equal number of similars. In 
the other, the intention is to enjoy the 
usufruct without injurirg the substance, 
which is to be returned in its identical state. 
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414.-Chap. VIIL] 

k/iiofc approved.—The reaeon of this 
x^ls lending of money is, in the im¬ 

mediate act, equivalent to a loan of any 
other thin^,^ and an act of benevolence 
(whence it is that if a person should tender 
ti loan of money to anotlier, expressing; his 
intention hy the word Arecat,—as if he 
should say, ‘ ‘ 1 deliver these ten dirms as an 
Areeat,”*—it is^ valid; and also, that no 
person who is incapable of any gratuitous 
act, such as an infant or a lunatic, is 
competent to this deed): hut in the end it 
operates as an exchange, since the borrower 
gives to the lender an equal sum, but not the 
identical specie he received.—In considera¬ 
tion, therefore, of the immediate act, a respite 
is not binding upon the lender, as there can 
he no constraint in an act purelv gratuitous; 
and, in consideration of the end, the respite 
is not approved, for in this case the transaction 
would resolve itself into a sale of money for 
money, which is usury.—It is otherwdse in 
the bequest of a loan ior a fixed period ; for 
if a person bequeath the loan ot one thou¬ 
sand dirms to another, for a year (for in- 
Btance), the performance of this is incumbent 
on the executor; nor is he entitled to make 
any demand on tlie legatee until the expira¬ 
tion of the tenu, since this bequest: is of 
a gratuitous nature, and resembles the be¬ 
quest of the services of a slave, or the uso of 
a houBO. 


CHAPTER VIIL 

oy BtnBA, OB trSTniT. 

Definition of the Bibba, in the 

language of the XAW, signifies an excess, 
according to a legal standard of measure- 
ment or weight, in one of two homogeneous 
aiticles [of weight or measurement of capa- 
opposed to each other in a contract of 
exchange, and in which such excess is stipu¬ 
lated as an obligatory condition on one of 
the parties, without any return,—that is, 
without anything being opposed to it. The 
sale, therefore, of two loads of barley (tor 
instance) in exchange for one load of wheat 
does not constitute usury, since these articles 
are not Rmmgeneons:—and, on the other 
hand, the sale of ten yards of Herat cloth 
in exchange for five yards of Herat cloth is j 
not usury, since, although these articles he 
homogeneous, still they ore not estimable hy 
weight or measurement of capacity. 

U&iiTy {occasioned hy vate united with spe¬ 
cies) is imlawfuL —Ubxiby is unlawful; and 
(according to our doctors) is occasioned hy 
TBte,t united with species.—Shafei maintaine 

* Literally, '‘a babz is, in its immediate 
occurrence, equivalent to an abi^bat.** 

+ It may he necessary here to ohsen^e that 
rate, amongst the Mussulmans, applies only 
to articles of weight or measurement of capa¬ 
city, and not to articles of longitudinal mea¬ 
surement, such as cloth, or the like,—The 
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that usury takes place only in things 
esculent nature, or in money.—It; is neces¬ 
sary, in order to the operation of the ille¬ 
gality, that the articles he homogeiieons; 
out an equality in point of weight or mea¬ 
surement of eapaeity annihiiateB the usury, 

—It is to be observed that a superiority or 
inferiority in the quality has no effect in the 
establishment of the usury; and hence it is 
lawful to sell a quantity of the better sort 
of any article In exchange for an equal 
quantity of an_ inferior sort. 

It consists in the sale of an article {of 
iveight or measurement of capacity) in ex¬ 
change for an unequal quantity of the same 
article, —Thb^ sale, at an unequal rate, of 
articles of weight or measurement of capa¬ 
city, in exchange for homogeneous articles, 
is usurious, according to our doctors, al¬ 
though the articles he of a description not 
esculent (such as loam or iron, for instance); 
—because they hold that the cause of usury 
exists, in articles of weight aud measure¬ 
ment of capacity, althou^ they be not of 
an esculent nature. Shaiei maintains that 
such sale is lawful, agreeably to his tenets 
with respect to usury. Supposing, however, 
the equality of the rate, such sale is lawful 
in the opinion of all the doctors.—(It ia to he 
observed that loam is an article of measure¬ 
ment hy capacity, and iron of weight.) 

But does not exist tekere the quantities arc 
not ascertained hy some hnimn standard of 
measurement. —The sale of anything not 
measured out according to the legal stan¬ 
dard, at an unequal rate, is lawful. Thus 
it is lawful to sell one handful of wheat in 
exchange for two handfuls j^or two handfuls 
in exchange for four;—and also, one apple 
in exchange for two apples; because, in such 
case, the measurement not having been made 
according to a legal standard, it follows that 
a superiority of measurement (which is essen¬ 
tial to the establishment of usury) has not, 
according to the rules of measurement, taken 
place. Shafei maintains that such sale is 
unlawful; because the article is, in this 
instance, of an esculent nature, which (ac¬ 
cording to his tenets) is the efficient cause 
of usury; and also because the equality 
destructive of usury does not here exist. 

(It is to bo observed that Yrhatever is less 
than halt of a Saa is considered equivalent 
to an handful, since the law has fixed no 
standard of measure beneath that quantity.) 

It IS occasioned either hy an meqiiahty in 
point of quantity^ or hy a suspension of re¬ 
payment; unless the consideration and the 
return he heterogeneous.^ ^'ueee the quality 
of being weighahle or measnrable by capa¬ 
city, and correspondence of species (being 
the causes of usury) both exist, the stipiila™ 
tioTJ of inequality, or of a suspension of pay¬ 
ment to a future period, are both usurious. 
Thus it is usurious to sell either one measure 


phrase here used implies an inequality of 
BATE with a similarity of Sl'ECiis. 
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in exchange for two measures,—or 
^M.e<^feasuro of wheat for one measure deli- 
SfPahle at a fatxire period. If, on the con- 
txarv. neither of these circumstances exist 
(as in the sale of wheat for money) it is , 
lawful either to stipulate a superiority of 
rate, or the payment at a future period. If, 
on the other hand, one of these oircumatances 
only exist (as in the sale of wheat for barley, 
or the sale of one slave for another), then a 
superiority in the rate may legally be stipu¬ 
lated, but not a suspension in the payment. 
Thus one measure of wheat may lawfully be 
sold for two measures of barley, or one slave 
■for two slaves; but it is not lawful to sell 
one measure of wheat for one measure of 
barley payable at a future period ; nor one 
slave for another, deliverable at a future 
period. Shafei is of opinion that correspon¬ 
dence of species alone does not render illegal 
a suspension of delivery ; because where, in 
an exchange, a prompt delivery is opposed 
to a future delivery, there is only a sem- 
blauco of a superiority of rate, founded on 
the preference given to pronapt payment. 
I^bw if a superiority of rate, in reality, be 
not preventive of the legality of the sale (as 
in tne case of one slave for two slaves), it 
follows that the semblance only of a supe¬ 
riority is not preventive of such legality, a 
fortiori. The arguments of our doc tors are, 
that wherever either correspondence of spe¬ 
cies, or the quality of being weighablo or 
measurable exists, the wares are, in one 
shape, of that description in which usury 
takes place; and accordingly, a semblance 
of usury takes place in them, which is re¬ 
pugnant to the legality of tho sale in the 
same manner as actual usury. The ground 
of this is what is written in the Hadees 
Shireef, that articles of diiferent species 
may be sold in any manner the parties 
please, provided the bargain bo from hand 
to hand.** 

0 / E CT 10 isr. —Since correspondence or 
species, or the quality of being weighable or 
measurable does either of them singly pre¬ 
vent the legality of a suspension of delivery, 
it would follow that a couU'act of Silliin sale 
stipulating an exchange of saffron for dirms 
or deenars, is invalid, as both are articles of 
weightwhereas such a sale is valid. 

Eeiima",—“T he contract is lawful, notwith¬ 
standing saffron and deenars be both articles 
of weight, because they do not agree in the 
([uality of the weight, as saffron is weighed 
by Mans, and being a subject of sale only, is 
therefore definite by specification ; whereas 
dirms and debars are weighed by stones, 
being only price and not a subject of sale; 
and therefore do not become definite bj 
specilication. In tho same manner, also, if 
a person should sell saffron to another for 
one hundred dirms, ready money, that 
other may lawfully employ the said dirins 
cdther in purchase or in any other mode 
without reweighing them : - whereas if a 
person sell saffron, on condition of its being 
two Mans, tho purchaser k not afterwards 



at liberty to dispose of it by sale or 
other mode -without reweighing it; av 
with respect to all articles of weight ^ or 
measurement of capacity. Now it being 
thus demonstrated that the weight of saffron 
and other articles is different from the weight 
of dirms and deenars, in appearance, sub¬ 
stance, and effect, it foUow\s that they do not 
unite in any ciroumstaiioe with respect to the 
quality of the weight; and consequently, that 
the semblance of usury, in this case, is only an 
apprehension of a semblance, which is not 
regarded. 

All articles ordained by the }}rophet to he 
articles of measurement^ continue so, noU 
withstanaing any alterations of custom ,* 
a 7 id the same of all or darned hy him to be 
articles of weight, —Eveuy tkino in which 
the usurionsuess of an excess has been 
established by the prophet on the ground of 
measurement of oapacity^ (such as wheat, 
barley, dates, and salt), is for ever to be 
considered as of that nature, although man¬ 
kind should forsake this mode of estimation; 
—and in the same manner, everything in 
which tho usuriousness of the excess has 
been estahlislied by tho prophet on the 
ground of weight, continues /or ever to bo 
considered as an article of weight, like ^jold 
, or silver; because the custom of mankind, 

I which regulates the mode of measurement, is 
of inferior force to the declaration of the 
' prophet; and a superior cannot yield to an 
I inferior. (Aboo_ Y^oosuf is of opinion that in 
] ah tMngs practice or custom ought to pre- 
vail, although in opposition to the ordhianoe 
of the prophet; for the ordinance of the 
prophet was founded on usage and practice 
^ of his own time;- in ordinances, therefore, 
the prevalent customs among mankind are 
to be regarded; and as these are liable to 
alter, they mast bo attended to, rather than 
the letter of an ordinance.) If, therefore, a 
person should soli wheat in exchange for an 
equal quantity, by weight, or gold in ex¬ 
change for an equal quantity, by a rneasuro- 
ment of capacity, neither^ of these sales 
would be lawful (according'to Haneefa and 
Moha-nimed), altliough these modes of weigh¬ 
ing wheat and measuring gold should become 
sanctified by the custom of mankind. 

All articles referred to any knmvn standard 
of weight are considered as articles of weight. 

'WHATEVi!i.a is referred to Katls is con¬ 
sidered as an article of weight. This tho 
compiler of the Iledaya explaiiia to mean 
that whatever is sold by the Awkiyat* must 
be considered as an article of weight; for 
an Awkiyat is a fixed standard of weight 
in opposition to all other rnoasuros of capa¬ 
city, asf none else are standards of weight. 
Now as everything sold by tlie Awkiyat 
comes under the description of an article of 
weight, it follows that if this thing be sold 

• This term has been formerly mentioned 
to signify an ounce. (Seo Vo\. [. p. 9.) 
From the context, however, it would appear 
that it also signifies a measure of capacity. 







xMd—C hai>. vin.] 


SALE, 


(fiT 


DiVasiirGment of any other vessel nofcl two other specifio Faloos, is valid, aoeord)iiA^.LJ 
t)f standard of weight, opposed to a to Haneefa. Mobammed maintains it to he 

simniir vessel, such sale is unlawful, because | unlawful; because, as the fitness to coti- 
of the probability of a disparity of weight, i alitute price is established in Faloos, with 
. ..i* thoconsniit of mankind, it cannot be annulled 


notwithstanding'the equality in point of 
measurement of capacity; for this, in fact, 
is the same as if one person should sell one 
article of weight in exchange for another of 
the same kind and adjust the quantity by 
conjooture, 

'Note ccyiicerning Slrf sale. —It is to be 
observed that a Sirf sale means the sale of 
price in oxchange for price j_ and price implies 
dirms and deenars. In this mode of sale it 
is a necessary condition that the intercliange 
of piopeities take place at the meeting, 
because the prophet has ordained the Bale of 
silver in exchange for silver, from hand to 
hand,—as shall be explained at large in 
treating of Sillirn sales; but in every other 


by any agreemtmt of a seller and purchaser 
counter thereto; and as the fitness to con¬ 
stitute price still ountinues, the Faloos can¬ 
not be rendered determinatf) by means of a 
stipulation to that effect in the contract. 
The case, therefore, becomes the same as if a 
person should sell one unde terminate Faloos 
m exchange for two nude terminate or, as 
if a person should sell one dirm in exchfingo 
for two. ^ T’he reusocing of the two disciples 
is that this fitness to constitute price in Faloos 
cannot subsist with relation to a boyer and 
seller, iinlesB by their mutual agreement to 
that efleot ;* and, consequently, where they 
agree to the contrary, the fitness to represent 


article, provided it be of that kind in wliioh price is, wdth reepeofc to them, null \ nor can 


usury takes place (such as wheat in exchange 
for wheat, for instance), the interchrmge 
upon the spot is not a condition, it being on ly 
required that the article be specific, f^hafei 
maintains that in tlie sale of wheat for wheat 
mutual seisin is a condition, because of the 
ordinaneoof the prophet, “ Sell it from hand 
to bond;'’ and also because, if one party 
should make seisin, and not the other, it 
follows that an appearanoe of usury takes 
place inasmuch as prompt payment is superior 
to future payment. Our doctors argue xhat 
wheat, as being a determinate subject of 
sale, does not, like cloth, stand in need of 
seisin, since the object of the contract is the 
attainment of a power over the article, which, 
is .fully established by its being determinate. 
It is otherwise wdth respect to Sirf sales, for 
there the seisin is made a condition in order 
that the price unci subject of the sale may be 
rendered determinate, wdiich is only to be 
effected by means of seisin. With respect 
to the ordimmee of the prophet, enjoining 
the sale from hand to hand, Obadah. Bin 
Samat has explained it to mean the sale of 
one determinate thing in exchange for an¬ 
other. Besides, on the postponement of the 
seisin, no loss is reckoned to result, in the 
opinion of mankind; contrary to where a 
prompt and future payment is stipulated; 
because the latter in the opinion of mankind 
is a detriment. 

Similars may he sold for each otJierf with- 
out inducing mttry. —Ttik sale of one egg in 
exchange for two eggs, from hand to hand, 
is lawful; and the same with respect to dates 
and walnuts; Because these articles are 
neither subject to meastirement of capacity 
or weight, with regard to which only usury 
relates. Biiafei, in this case, differs from 


the general consent of others, to admit Faloos 
as a representative of price, operate as an 
argument with respect to them, since iw this 
matter others have no power over them. 
Hence it follows that, as the fitness to con¬ 
stitute price if?, with respect to them, null, 
the Faloos may be identiliod by their speci¬ 
fication. 

OnjECiTON’.—'Upon the fitness to constitute 
price being done away by the agreement of 
the parties, the Faloos will of consequence 
revert to their primary nature, namely, 
weight (for the Faloos was originally a 
weight).—It would therefore follow that the 
sale of one Faloos for two Faloos is not valid, 
although the fitness to constitute price be 
done away by the agreement of the contract¬ 
ing parties, 

Kri’i.v. -The Faloos do not reveH to their 
original nature, because, by the agreement, 
of mankind, they are considered as^ articles 
of tale, and this agreement remains in force. 
Hence they stand in the same predicament 
as walnuts, or other articles of tale, and the 
unequal sale of them is of consequence in the 
same luanner lawful.—It ia otherwise with 
respect to dirraa and deenars, because those 
naturally constitute price.—It is also other¬ 
wise with respect to the sale of one unde- 
terniinato T'aloos in exchange for two uude- 
terminato Faloos; for this is, in fact, a 
stipulation of future ^ payment and future 
delivery, a species of sale which has been 
forbidden by the prophet.—It is also other¬ 
wise where the stipillation of one of the 
parties relates to undeteimiinate Faloos, for 
this is equivalent-to a poatponenient of pay¬ 
ment, and such postponement is rendered 
unlawful by homogeneity alone. 

FIou 7’ or meal cannot he sold for tvheai. 


oui doctors ; beoauBe usury, according to bis ! T^tik sale of wheat in exchange for the flour 

opinion, relates to articles of an -- i -1. a-.-i u..,,.,. . 

nature, of which kind these are. 

Umry cannot take place ivith respect to ' ^ 

Faloos^ as they are artichs of ,srt 4 \-*-THK 
sale of one specific Faloos/ in exchange for 


esculent [ or meal of wheat is unlawfui, because w^heat. 

and the meal and flour of it, are all of one 


A copper coim (See Vol. 11. p. 220.) 


^_ That is to say, copper coins are not,to be 

j oonsidi^red as price but by a previous agree¬ 
ment of the parties. 
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is imposBible, moreoTer, to asoer- 
3 :^lke equality between those articles hy 
m^^rirfnient, since flour and meal are of a 
close and compact nature, and wheat is not. 
Hence this kind of sale is essentially invalid, 
even in the exchang'e of one measure of the 
one for one measure of the other, ^ 

Flour map he sold for four. —The sale of 
flour in exchange for ilotii’ is vfJid, provided 
the quantities be equal hy measurement, be¬ 
cause the condition of legality (namely, 
equality) is here established. 

Fat not for The sale of flour^ in 

exchange for meal * is not valid, according 
to Haneefa, in any mode; neither at an 
equal, nor at an unequal rate; for as it is 
not lawful to sell flour in exchange for 
parched wheat, or meal in exchange fo? raw 
wheat, so also ix> is not lawful to sell either 
of those articles for the other, because of 
their homogeneity.—According to the two 
disciples the sale in question is lawful; be¬ 
cause flour and meal are of different species, 
inasmuch as the object to be derived from, 
each is different ; for the object of flour is 
bread, and that of meal is a culinary prepa¬ 
ration, mixed up with water or oil.-—But the 
answer to this is that the original object of 
both is the same, namely, food ; which is 
not afiboted in its nature by the modification 
of it, since raw wheat and parched wheat are 
considered as of the same species, and like¬ 
wise wheat affected by vermin and wheat 
that is whole and preserved, although, in 
answering particular objects, these kinds be 
different. 

T/te sale of flesh for a Uring animal is not 
usurious. —The sale of flesh in exchange for 
a living anima] is lawful, according to Ha¬ 
neefa and A bod Yoosaf. Mohammed is of 
opinion that the sale of flesh in exchange for 
a living animal of the same species is un¬ 
lawful, unless the quantity of the dead flesh 
exceed that of the living flesh, in order that 
the excess may be opposed in exchange to 
the other parts of the living animal, inde¬ 
pendent of flesh ; and the remaining part of 
the slain flesh remain opposed in an eqiuil 
degree to the living flesh; because otherwise 
usury must necessarily take place, since, if 
the quantities of flesh were exactly equal, it 
must necessarily follow that the other parts 
of the living animal had no exchange opposed 
to themor if, the quantities of flesh being 
equal, a deduction be made from the dead 
flesh, in opposition to tho other parts of the 
living animal, it would necessarily create an 
inequality in the exchange of flesh for flesh. 
The sale in question, therefore, resembles a 
sale of 8esam§ seed in exchange for sesame 
oil, which is unlawful. The arguments of 
th(j two disciples in support of their opinion 
is, that the case in question is in fact the 
Bale of an article of weight for what is not 
an article of weight; since it is not cus- 

* Arab. Baveek. A sort of coarse meal pre¬ 
pared either from wheat or barley.—Also, 
what remmns after sifting off tho liao floui*. 


M . 


tomary to weigh living animals, it beiL^ „ 
deed impracticable to ascertain their 
as they are not at nil times of equal weight, 
an animal being lighter when hungry, and 
heavier when filled with food.-^It is other¬ 
wise with oil-seeds, as by weighing those 
may at once be ascertained the quantity of 
oil contained in them, when separated from 
the dregs or refuse. 

For the sale of f resit dates for dried dates. 
—The sale of fresh dates in exchange for 
dried ones is lawful, according to Haneefa. 
The twm disciples hold a differeiit opinion, 
because of a tradition, in which it is men¬ 
tioned that a person having interrogated the 
prophet regai’ding the legality of such sale, 
the prophet, in return, desired to ^ know 
wliefher fresh dates did not diminish ^ in 
drying ?—and upon that person answering 
in the alhrmative, he declared that, such 
being the case, the sale of fresh dates in 
exchange for dry ones was not lawful. The 
arguments of Haneefa in support of his 
opinion are twofoldF ibst, the word Tam- 
mir, expressive of dry dates, is also appii- 
cablo to fresh dates, because there is a 
tradition that a person brought some fresh 
dates from Kheebir to tho propliet, Avhq, on 
their being presented to him. inquired if a.ll 
the Tammir of Kheebir wore oi that kind ? and 
as fresh and dry dates are from^ this circum¬ 
stance held to be of the same kind, it follows 
that the sale of tho one in exchange for the 
other, on condition of an equality in the rate, 
is lawful, since tho prophet has said, “ Sell 
Taaimiks in exchange for Tammies, at an 
equal rate,’^ —Skoondly, if it be not ad¬ 
mitted that fresh dates fall under tho ap¬ 
pellation of Tammir, still the sale is lawfiil, 
heeausie of another saying of the prophet, 
“ When two things are of different species, 
then let them bo sold in whatever manner 
tho partios please/’ ^ In regard to the saying 
quoted by tho two disciples, it rests entirely 
on the authority of -Zeyd Ibn Abbas, which 
is considered weak among the traditionists. 
-It is to be observed that the same disa¬ 
greement subsists with respect to the sale of 
dried and fresh grapes, founded on the same 
arguments as those already cited. Some 
have asserted that the sale of dried grapes 
in exchange for fresh is unlawful, according 
to all our doctors, grounding this assertion 
on the analogy which subsists between this 
case and that of parched and raw wheat, the 
sale of which in exchange ^ for each other is 
universally declared to be invalid. 

The sale of fresh dates in, exchan§;e for 
fresh dates, at an equal rate in pomt of 
mocBuromeiit of capacity, is lawful, in tlio 
opinion of all our doctors.* 

* The remainder of this case, which is of 
considerable length, as well as the complete 
succeeding case, has been omitted in the 
translation, hoc5auso the disputations con¬ 
tained in them are founded entirely on verbal 
criticisms, which do not admit of an intelli- 
gibie translation. 
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of the manufacturcA prodtice of 
in exchange for a similar article^ 
'^s~^m%trioxis^ unless it exceed that articAe in 
aHantity.—'Tn:Vi sjile of olives in. exchange 
for oil of olives is unlawful, excepting •when 
the actual oil is greater ni_ quantity tl^aii the 
oil coiitamed within the olives, in which case 
the excess being opposed to the dregs that 
will •necessarily remoin after the exprossion 
of the oil, prevents tho establishment of 
usury.—The law is the same with respect to 
the sale of walnuts for the oil of walnuts, of 
sesame seeds for the oil of sesame, of milk 
lor blitter, or of the juice of the grape or 
dates in exchange for grapes or dates. With 
respect to the sale of cotton in. exchange for 
the thread of it there is a difference of 
opinion. The sale of cotton, however, in 
exchange for calico is universally allowed to 
be legal. 

One species of flesh may he sold for another 
species, —It is lawfiil to sell one species of 
hesh, ill any manner, in exchange for a.nother 
species of tlesh, (such as the flesh of a cow 
for that of a camel or a goat). It is to be 
observed that the flesh of a cow and of a 
buffalo are of the same species, as is also the 
flesh of a sheep and that of a goat. 

The sale of the milk of one animal for an 
uneqital quantity of milk of another species 
of animal does not induce usury,- milk 
of a cow and of a goat are of different kinds, 
and may therefore be lawfully sold in ex¬ 
change for each other at unequal rates. It 
is related, as an opinion of Shafei, that these 
are of the same kind, because the object to 
be derived from each is the same. But our 
doctors argue that the flesh of these animals 
is evidently of a different kind, since it 
would not be lawful for a person, on whom 
the gift of a cow in alms was enjoined, to 
substitute a goat in lieu of a cov^ if it prove 
defective ; the milk of these animals, there- 
•lore, differs in point of species in the same 
manner as their ffesh. It ia to be observed 
that the vinegar of dates is of a different 
kind from the vinegar of grapes, because of 
the difference of their originals. So also, 
the wool of a sheep is of a different kind 
from that of a goat, because they answer 
different objects. 

Bread may he sold for flour at an unequal 
raife .—[t is lawful to sell bread made of 
wheat in exchange for wheat, or the flour of 
wheat, at an unequal weight, because bread 
is considered eiiher as an article of tale or of 
weight, and consequently is of a different 
kind tfoni wheat or flour, which are subject 
to laeasurenient of capacity.—It ia related 
aa an oi)inion of Ilaneefa, that such sale is 
utterly invalid; bn t decrees pass according 
to the first adjudication, and this, whether 
the delivery of either the wheat or the bread 
be stipulated to take place at a future 
period. According to Haneefii the borrow¬ 
ing of bread is utterly unlawful^—that is, 
whether it bo considered as an article of tale 
or weight,—because there is great difference 
with respect to cakes of bread, either in 



respect to themselves, or tho workman; 
of the baker. According to Mohammed it ia 
absolutely legal; that is, whether the broad 
be considored ns an article of tale or weight. 
According to Aboo Joosaf it is lawful, if 
cousidered as an article of weight; but not 
if considered as an article of tale, because o.f 
the difference of the unities. 

Usury cannot take place between a master 
and his slave, —Usuky cannot take place 
between a master and his slave, because 
whatever is iu the possession of the slave is 
the property of the master, so that no sale 
can possibly take place between them, and 
hence the impossibility of usury. 

Unless the slave he an insolvent 
This proceeds iipon a supposition of tho 
slave being privileged and free from debt; 
for in the case of a privileged slave who is 
insolvent, usury may take^ place between, 
him and his master, according to Haneofa, 

. because (agreeably to his tenets) the posses-. 
' sions of such slave ^ do not belong to tho 
masterand according to the two disciples, 
because although (agreeably to their tenets, 
the possessions of such slave bo the property 
of his master, still as the claims ot tho 
creditors are connected •with them, the slave 
stands in the same relation to his master as 
a stranger, and consequently usury may exist 
in their dealings. 

Nor between a Mussulman and infidel in a 
hostile country. —Usuity cannot take place 
between a Mussulman and a hostile infidel, 
in a hostile country. — This is contrary to the 
opinion of Aboo foosaf and Shafei, who 
conoeive an analogy between the case in 
question and that of a protected alien within 
I the Mussulman territory. The arguments 
' of our doctors upon this point are twofold. 
E.LRST, the prophet has sa.id, “There is no 
usury between a Mdssulmaiv and a hostile 
infidel, in a foreign land.’*—S ticondlt, tho 
property of a hostile infidel being free to the 
Musvsulraans, it follows that it is lawful to 
take it by whatever mode may be possible, 
provided there be no deceit used. 

It may take place between a protected alien 
and a Mussulman.'—i'V is otherwise with 
resiieot to n protected alien, as his property 
is not of a neutral nature, but sacred, 
because of the protection that has been 
afforded to him, 


CHAPTER IX, 
ov moil tH AJTD Ar.rEinuoEs. 

Definition of rights and appendages^ as 
connected with sw/e.—The ri^ts of a sale 
are things essentially neccssniw to the use of 
the subject of the sale, such as, in the 
purchase of a house, tho right of passing 
througli the road that leads to it; or, in the 
purchase of n well, the right of drawing 
water from it.—Appendages imply things 
from which an adyantage is derived, but m 
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siibordinate degree, sncli as a cook-room, 
of a drain. , . , . , 

Diference of rights in a purchase^ xoith 
TBSpcctto a 3f(i'rizilf a Dctr, and a £a'it.'—^TF 
a person purchase a Manzil above which 
there is another Manzil, he is not entitled to 
the upper M.anzil, unless he have stipiila.ted 
the purchase of the Maiizil ‘'with all its 
rights, and all its appendages/'—or,^ “ with 
everything great ?aiid small upon it, in it, or 
of it'* -If, on the other hand, a person 
purchase a Bait above which there is, 
another Bait, with a stipulation of all its 
rights, still he is not entitled to the upper 
Bait But if a person purchase a Bar (that 
is, a serai) with its enclosure, he is entitled 
to the upper stories and the offices; because 
the term Dar signilies a place comprehended 
within an enclosure, which is considered as 
the original subject, and of which the upper 
story is a dependant part. Bait, on the 
contrary, simply signifies any place of resi¬ 
dence ; and as the upper story of a house is 
of this nature as well as the under, it cannot 
be included in the pipehase of a Bait, unless 
by an express specification, since a thing 
cannt»t be o dependant of its tldiow. A 
Maazil, on the other hand, is a mean that 
is, it is greater than a Bait, and smaller 
than a Dar;—for although it comprehends 
everything necessary to a dwelling-place, 
still it is deficient in having no place for 
cattle: a Mauzil, therefore, is in one respect 
similar to n. Dar, and in another respect 
similar to a Bait; and hence, from its simi¬ 
larity to a Dar, the upper house is included 
in virtue of its being a subordinate part, 
whenever a specification of the rights is 
made; and, from its similarity to a Bait, the 
upper house is not included in the sale, 
unless a specification of the rights be made. 

■—Some liave said that, in the practice of the 
present ago, the upper house is necessarily 
included in all the above oases; because a 
Bait (which means a bouse in the Persian 
language) does necessarily include the upper 
story. 

A porch over a road, connected with a 
home^ is not included in the sale of it, unless 
it he expressly specified.—x\. roiicii over a 
road, of whicli the beams in one end are laid 
upon a Dar [or house] which is the subject 
of a sale, and in the other end upon tlio 
opposite house, or upon a pillar, is not 
included in the sale of the house, unless a 
specification of rights be made in the sale ; 
because the porch covering the road^ is held 
to be of the same nature as a road.—The two 
diacipica have observed that if the said porch 
should form the entrance into the house, it is 
thou virtually included, in the sale. 

The avenue is not included in the purchase 
of an apartment of a house ,— nor wells or 
drains vn the purchase of lands^ ufiless the 
appendages he expressed m the contract. —Li?’ 
a person purchase a room [Bait] in a house 
[Dar] or dwelling-place [Maiizit], ho is not 
entitled to the use of the road, imless he 
have stipulated the rights and appeudages, 



or the great and small belonging to ifc" m 
the same manner, in the sale of land, a well 
or drain is not imfiuded, unless by a speci¬ 
fication of the rights or appendages; because 
they are not considered as a part of the 
ground, hut as a dependant on it.—It is 
otherwise with respect to a lease, for that 
virtually includes the well and road without 
any specification, because the object of a 
lease is an usufruct, which is not to he 
obtained but by the use of the road and 
well; and it is not a custom amongst farmers 
to rent a road or a well. ^ But the object of a 
sale may be answered without the necessity 
of including the road or well, since it is 
customary, amongst purchasers, to sell and 
trade with the subjects of their purchase, 
and to dispose of them into the hands of 
another; w’hence an, advantage is derived 
from the transaction, without the road or 
other appendage beiug included. 


CHAPTER X. 

or CLAIM OF laOHT (i HrrKttUKP IJY OTinHHH 
10 THK SUBJI-^CT OF A, SALE;. 

A. female slave, claimed after having pro-- 
duced a cMld whilst m the purchasers pos- 
sessio7i, is, together with her child, the pro¬ 
perty of the claimant, provided the claim he 
established by evidence:—hut if the claim he 
supported by the purchaser's acknowledgment 
only, the child is not his px'operty. —If a 
female slave, being sold, bring forth a child 
whilst in the purchaser’s possession, and 
another person afterwards establish, by wit¬ 
nesses, that she was originally his property, 
and had not belonged to the seller, such per¬ 
son is entitled to the female slave, and also 
to the child.—If, however, the proof he estab¬ 
lished by the acknowledgment of the pur¬ 
chaser, the claimant is in this case entitled 
to the female slave only, imless he also speci¬ 
fically include the child in the claim, in 
which case the acknowledgment of the pur¬ 
chaser entitles him to both. The distinction 
between a case of evidence and a case of 
acknowledgment is, that testimony is abso¬ 
lute proof, being adapted for tho elucidation 
of the fact. By evidence, therefore, it is 
manifested that the slave belonged to the 
claimant ab initio, that is to say, from a 
time prior to the purchase of her; and as, 
at that period, the child was a dependant 
part of her (since it had not issued from the 
womb), it follows that the claimant has a 
right to it as well as the mother.— 
Acknowledgment, on the contrary, is^ defec¬ 
tive proof, since it establishes the right of 
property of the thing claimed in the claim¬ 
ant, purely from tho necessity of verifying 
acknowledgment; because an ackno\v]6>dg- 
inent is a declaration ; and if tho establish - 
ment of the right of property did not in any^ 
degree take place, the declaration must of 
course be false.—Now this consequence may 
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yr^ented l>y the establishment of the 
proxierty at the time of the ackiiow- 
ledgnient: and the child, at that period, not 
being a dependant part, as haying' issued 
from the womb, is therefore not included in 
the property of the claimant.—Some have 


said that, in case of tlte establishment by —As, moreover, sale ia a Oon tract of exchange, 


testimony, when the Kaseo issues hia decree 
for the claimant to take the slave, the child, 
from its dependance, is yirtually mcluded ; 
and that there is no necessity for a speci¬ 
fication of it in the decree. Others, again, 
have said that the specifteation of the child 
is an absolutely necessary condition, of which 
the adjudication in several analogous cases 
is a clear proof, Thus Mohammed has de¬ 
clared that where the Kazee decrees the ori¬ 
ginal to any person, without having any 
knowledge of the siibordinatG parts, such 
subordinate parts are not comprehended in 
the decree. Where, also, in a case of a 
claim of right to a female slave, purchased 
by another, the Kazoe decrees the slave to 
the claimant, and it so happens that the 
child she has brought forth is in. the hands 
of some other person than the purchaser, 
such child is not comprehended in the de¬ 
cree. 

A person selling another as a slavst who 
itfterivards prot^es to he free^ must restore the 
purckase-moneu: — or if the alleged slave 
have excited the pu,rchaser to the bargain^ 
he must restore it in defect of the seller .— 
If a person purchase a slave, and the slave 
afterwards prove by witnesses that he is free, 
notwithstanding that, at the time of con¬ 
cluding the contract, he had said to the 
piirehaser, purchase me, for I am a slave," 
*- and the seller be present, or absent at a 
place that is kno'wn, the purchaser is entitled 
to recover the price from him : hut if the 
seller be absent, and the place of his sojourn- 
nioTit unknown, the purchaser is in that case 


price, in case the recovery from the sellefhe 
inipraoticable, in order that the injury occa¬ 
sioned by his deceit may be removed from 
the piirchaser. The recovery from the seller, 
however, is impracticable only in case of hia 
being absent at a place which is not known. 


it is possible to render the director of it 
responsible for the consideration (namely, 
the price), when the subject is lost or de¬ 
stroyed to the puroliaser, this being what a 
contract of sale requires. It is otherwiBe 
with .respect to pawn, as that is not a con¬ 
tract of exchange, but merely a contract of 
security for the receipt of the substance of 
the pawnee’s right; for which reason it is 
lawful to give a pawn as security for the 
price, in a Birf sale, or for the goods, in a 
Sillim sale,^ although an exchange with 
respect to either of these be unlawfulin 
other words, if a pledge should be destroyed 
whilst in the possession of the pawnee, the 
pawnee is in that case held to have received 
the substance of his right;—whereas, if a con¬ 
tract of pawn were in the nature of a contract 
of exchange, it would follow that in these 
cases an exchange for the price in a Birf 
sale, or for the goods in a Sillim sale, had 
been made previous to tlie s(3isiri, and this 
is unlawful. The person, therefore, who 
directs others to enter into a contract of 
pawn cannot be rendered rcBponsible for the 
debt to which the pawn is oi)posed. Ana¬ 
logous to this is a case w'Kerc the master of 
a slave says to merchants, “ trade with ting 
slave of mine, for I have privileged him to 
trade and the merchants having traded 
with him accordingly, it becomes afterwards 
known that the said slave is the property 
of another; for in this case the creditors 
liave a right to receive payment of their 
debts from the master,— It is to be observed 
that the dillioulty, in this case, arises from 


entitled to take the price from, the slave, . the tenets of Haneefa j tor, according to lum, 
who is to recover the same from the fialler j a claim is a necessary condition tor the 
whenever it may be in bis power.—If, on the j establishment ot freedom ; and here a claim 
contrary, a person accept of a slave in pawn, i is out of the question, since, if the slave, 
on the ground of the slave saying to him, I after the acknowledgment of his slavery, 
“accept of me in pawn, for I am a slave," | should^assert^^a claim to his freedom, he 
and it afterwards appear that he is free, the 
pawnee is not in that case at liberty to take 
payment from the slave of the sum due to 
him, whether the pawner be absent or present, 
but must at all. events seek it from the 
paw'ner. Aboo Yoosaf holds that the same 
rule also obtains in the case of sale,—that is, 
that the purchaser has no right, under any 
circumbtances, to an indemnification from,^. , 

the slave, because he has no right to take ■ person purchases a slave at a 


would he guilty of prevarication; and pre¬ 
varication la deatructive of the validity of 
a claim. It is therefore impossible that, 
after his own deolarution, his freedom should 
be made apparent; and hence the statement 
of this case, according to the tenets of 
Haneefuj is erroneous.—Hut, in reply to 
this objection, some have observed that the 
proper statement ot this case is,—that a 
1 . _ 1 — _i. _ vY^en the 


the price'from any'but "the sellar, or "his I slave liunselJ said, " ptirohass mo, ior I am 
security,—and tlm slave is neither of these, I a slave,’ and it afterwards appep’s that the 
but merely a liar, which does not aux:)Grinduoe person so purchased was ongmally IreC; 
reaponsibility —The argument ot the tw^o j for this statement is strictly agreeable to 
disciples is that, in the case in question, the j the tenets of Haneefa, since (according to 
purchaser engaged in the contract on the i him) the claim of freedom is required as a 
sole ground o.f confiding in the slave’s de- 1 condition only in the ca^e ot a freedman, and 
claration, “purchase me, for I am a slave;" not in that of a person originally Ire©.-- 
and hence it follows, that where a slave has Others again maintain that the claim of 
been guilty of a deceit, he is liable for the freedom, in this statement oi the case also, 
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" ii^oossary oonclitioTi ; and that the 
prey^catioii so oocasioned is not destructive 
validity of the claim; for gfeaeration 
is a concealed ciroumstanoa ; and the person 
not knowing that his mother was free at the 
timo of his genoration, ho on that aGconnt 
declared himself a slave; but afterwards, 
attaining a knowledge of his mother’s free¬ 
dom at that period, he therefore claims his 


anktiKiA 


Ip a person sell the property of anWheJ 
without his order, the contract is coniplete, 
but it remains with the proprietor either to 
contirm or dissolve the sale as he pleases. 
Bhafei is of opinion that the contract, in this 
case, is not complete; because it: has not 
issued from a lawful authority; for that is 
constituted only by property or permission, 
neither of which exist in this case. The 


freedom.—If it he thus stated, that, a persou | arguments of our doctors are, that such a 
having purchased a slave, it afterwards i sale is a transaction of transfer, performed 
appears that the person so purchased was by a competent person with respect to a fit 
free, as having been emancipated by his j subject: it is therefore indispensable that 
master, such statement is correct, as it does' the contract be regarded as complete ; for, 
not involve prevarication, since the master j besides that there is no inj ury in this to the 
is empowered to emancipate his slave.—This 
case is therefore, in fact, the same as it a i 
woman should purchase her divorce from her 


husband, and should afterwards establish, 
by witnesses, that previous to such bargain 
he had divorced her three times ; or, as if a 
Mokatib should establish, by witnesses, that, 
previous to the contract of Kitabat, his 
master had emancipated him; — for in both 


proprietor (as he has the power of dissolving 
itj, it is attended with a great advantage to 


him, inasmuch as it frees him from the 
trouble of seeking for a purchaser, settling 
the price with him, and other matters-— 
Moreover, it is attended with, an advantage 
to the seller, whose word it preserves sacred, 
and to the^ purchaser, to whom it oonfirnis a 
bargain, with which, as having voluntarily 


these cases the oJaini and the evidences are i concluded it, he may be supposed to be 
admitted, notwithstanding the prevarication; . pleased,—In order* therefore, to obtain, these 
and so also in the ^preceding case. The | advantages, a legal power is established in 


ground of this is that the hnaster being 
competent to emancipate his slave, he may 
have done it during his absence, and the 
slave may afterwards have preferred his 
claim immediately on its corning _ to his 
knowledge ; and on this supposition the 


the seller of another s property, more espe¬ 
cially as the consent of that other has been 
given by implication, since a wise man natu¬ 
rally assents to a deed attended with advan¬ 
tage to himself,—It is to be observed that it 
is requisite that the proprietor give his oon- 


prevarication is not held to be desti’uctive j sent on the condition of the subject of the 
of the claim. ^ ^ j sale, and the buyer and seller being extant; 

Case of claim to an immoveable joroperify | because, as his assent is a deed relative to 
after a composition with respect to it. —Ii? a | the contract, it is necessary, of consequence, 
person claim, a right in a house, in an in- | when he gives it, that the contract be in 
definite _ manner, and then compound his ) existence ; and the existence of the contract 


claim with the possessor of the house for an 
hundred dirms, and a third person afterwards 
prove a right to the whole of the house ex¬ 
cepting the quantity of a cubit, for instance, 
in that case the possessor of the house has no 
right to any restitution from the person with 
whom he entered into the composition ; be¬ 
cause that person, having before made an 
indefinite claim without explaining tho ex¬ 
tent of it, may novv lawfully declare it to 
have been the quantity excepted by the third 

E erson.—If, on the other hand, a person, 
aving claimed the_ whole of a house, should 
then compound with the possessor for an 
hundred dirms, and another person should 
afterwards lay claim to part of the house, in 
that case the possessor of the house is entitled 
to a restitution of a port of the sum ho had 
paid in oompositio-n, proportionate to tho 
amount of the second claim.—It is to bo 
observed that n composition of an undefined 
right for defined property is lawful, because 
the annulment of an undefined right cannot 
occasion contention. 

Section, 

Of FazooUe Beea^ or the Sale (f the Property 
of another without his Consent. 

A sale contracted without authority may 
be dissolved hy the proprietor of the subjeot .— 


depends on the existence of the parties, and 
of the subject of the sale. 

If assented to^ the price is the property of 
the proprietor^ and a deposit with the Fazoolee 
seller. —-WiiEir the proprietoi* of an article, 
in a Fazoolee sale, gives his assent to it, the 
price becomes his property, and remains iu 
the hands of the Fazoolee seller as a deposit, 
in the same manner as if he had been an 
agent for sale; because the assent is equi¬ 
valent to a previous apx)ointtaent of agency. 

Who is at liberty to dissolm the contract 
without his concurrence, —Ir is in the power 
of the Fazoolee, or person who sells the pro¬ 
perty of another without authority, to dis¬ 
solve the contract without having obtained 
the consent of the proprietor. It is other¬ 
wise in the case of a marriage contracted hy 
a Fazoolee, as that cannot he dissolved 
vdthout the consent of the person on whose 
account ho concluded it. 

It is to be observed that the existence 
of the parties, and of the subject of the 
sale, is suflicient towards the' consent _ of 
the proprietor only in case of tho price being 
in money; for, if it be stipulated in goods, 
then the existence of the price also is a 
necessary condition.—In this case, however, 
the consent of the proprietor is not an 
assent to the contract of sale (because the 
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this iustance, a sort of purchase, I prietor; — or, where a person, having 
^fwi^'l&zooloB purohaso does not rest upon I chased a slave, allowing an option to the 
the Assent of the person on whose account ( seller, emancipates him, and afterwards re- 
the Paaooleo mado tho purohaso, inasmuch as i ceivos from the seller a confirmation of the 


the purchase is considered in law to have 
been mado for himself), but merely an assent 
to the Fazoolee puroliaaer making over the 
property he has agreed to give in return, for 
the property which has been constituted the 
price of it. This price, therefore, consisting 
of goods, becomes the property of the Pazoo- 
leo, who remains responsible for thp subject 
of the sale, payable in a similar, if it bo of a 
nature that admits of similars,—or, if other¬ 
wise, for the value of it. 

Ip the proprietor shoidd die, then the con¬ 
sent of the heirs is of no otfioaoy in the con¬ 
firmation of the Pazooiee sale, in either case ; 
that is, whether the price have been stipu¬ 
lated in money or in goods; beoause the 
contract rested entirely on the personal assent 
of the deceased. 

Xf the proprietor diOf and the subject be 
not speeijiedy the saleis invalid. —If a person, 
having given Ms assent to a Fazooloe salo, 
should afterwards die, and it be not known 
whether the subject of the sale was extant 
or not when ho gave his assent, in that case 
(according to one opinion of Aboo Yoosaf, 
which has been adopted by Mohammed), the 
sale is valid, because of the probability of the 
existence of the subject of the sale at the 
period of assent. Aboo Yoosaf, however, 
afterwards receded from this opinion, and 
declared this sale to be unlawful, because of 
the doubt with regard to the existence of the 
subject of the sale, which in his opinion is 
destructive of its legality. 

T/ie emancipationy hy the original pro- 
prietoVy of a slave usurped and sold hy the 
usurper, is valid,—I t a person usurp a slave, 
and sell him to another and, that other 
having emancipated him, the original pro¬ 
prietor afterwards confirm the sale, in this 
case the emancipation, according to Ilancefa 
and Yoosaf, is valid, upon a favourable con¬ 
struction. Mohammed maintains that it is 
not valid, since an emancipation cannot be 
made except with relatiorr to property, in 
conformity with a tradition of the prophet 
to that effect; and the purchaser was not 
proprietor of the slave at the time of the 
emaneipatioa, because the validity of the 
sale then rested on the assent of the pro¬ 
prietor ; and a suspended sale does not 
endow with a right of property. Where, 
moreover, the right of property is oonlirmed 
by the master's assent to the sale, it becomes 
confirmed,^ first in the usurper and then in 
the emancipator, by a retrospect and devolu¬ 
tion ; and a right of property thus confirmed 
is established in one shape but not in another 
shape ; and manumission is not valid except 
where the right of property exists in every 
shape, in conformity with the tradition above 
cited. Upon this principle it is that omonci- 
pation is not lawful where a person, having 
Uvsurped a slave, gives him his liberty ana 
afterwards makes a retribution to the pro- 


sale. On the same principle also the salo 
is unlawful, where a person, having pur- 
ohasod a slave from an usurper, sella him 
again to another, and the proprietor after¬ 
wards confirms the soJe of the usurper ;— and 
emancipation ...is likewise invalid, where a. 
person, having purchased a slave from an 
usurper, gives him his liberty, and the 
usurper afterwards makes a retribution to 
the proprietor.^ The argument of the two 
Elders is that, in the case in question, a sus¬ 
pended right of property is established in the 
purchaser in virtue of an absolute deed in¬ 
stituted for the purpose of enjoyment of pro¬ 
perty, namely, an absolute sale without any 
stipulation of option; and as, in the estab¬ 
lishment of this right of property, no injury 
results to any one, it follows that the eman¬ 
cipation of the purohasor (which rests upon 
hia right of property), is also established in. 
suspense, in the same manner as tho right of 
property. When, therefore, in virtue of the 
assent of the proprietor, the right of pro¬ 
perty operates, it follows that the suspended 
emancipation also operates :— ^in tho same 
manner as where a person purchases a slave 
in pawn from the pawner, and afterwards 
emancipates him,—in which case the emanci¬ 
pation remains suspended in its operation, as 
well as the right of property of the purchaser, 
until the cousent of the pawnee be obtained, 
or the pawn be redeemed by tho pawner:—or, 
as where an heir emancipates a slave belong¬ 
ing to the deceased, at a time when the estate 
was encumbered with debt,—*in whioix case 
the emancipation remains suspended in its 
operation until the debts be litmidated, wheu 
it immediately takes place. It is otherwise 
where an usurper, having emancipated tho 
slave he had usurped, afterwards makes a 
composition with the proprietor; because 
usurpation does not entitle to the enjoyment 
of property : —or, where a purchaser of a 
slave, under a sale stipulating a condition of 
option to tho seller, emancipates the said 
slave ; beoxnise in that case the salo is not 
absolute, and tho existence of the option is 
preventive of tho operation of the right of 
property in the purchaseror, lastly, where 
a person, having purchased a slave from an 
usurper, sells him to another, and afterwards 
the original proprietor gives his assent to the 
sale of the iLsurper j because in virtue of the 
assent of the proprietor the right of property 
vests in tho purchaser, upon such assent 
being signified, but not before : the right of 
property, moreover, of tlie second purchaser 
was suspended; and consequently, as the 
right of property vests in the first purchaser 
now (and not before), it necessarily follows 
that such suspended right of property becomes 
null. 

The fine incAtrred for maiming a slave sold 
under a tisiirpation goes to the piirehasery if 
the former proprietor assent to mich sate . — 
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\ p^rMvn purchase a slave from one 17110 
. ^T*?d tumri.t'd him, and the slave be maimed* 

-~i!h|C^Tiy person whilst in the possesvsion* of 
the purcfiaBer, and lie [the j^urthaser] exact 
the hue of trespass from the maimer, and 
the oi ig-inal proprietor then give his assent 
to the sale,—in this case the fine is the pro¬ 
perty of the purchaser j because the slave is | possession of the seller, still the sale is not 


valid one where the slave dies a 
death ; but it is not so where he is slain,' 
cause in that case the slave, in virtue of the 
existencG of the amercement, is considered, 
as it were, to bo himself in existence,—for if 
a slave, haviug- been sold by a valid contract, 
should afterwards be murdered whilst in the 


in such case considered as the property of 
the purchaser, from the period of the pur¬ 
chase, whence it is evident that he was so at 
the time of the maiming : and this is an 
argument against the doctrine of Mohammed, 
exhibited in the preceding case, since as the 
fine is, in this instance, the right of the pur¬ 
chaser solely in virtue of the establishment 
of right of property in him from the period 
of the purchase, it follows that the emanci¬ 
pation of the purchaeer would be valid for 
the same reason. The reply of Mohammed 
to this is, that a right of property established 
in one shape only (that is, in an incomplete 
manner) is sufficient to entitle to a fine, but 
not to the performance of emancipation, 
which requires tliat the right of property be 
perfect and complete. It is to be observed 


null, since the consideration for the subject 
of the sale (namely the amereemont) is ex- 
tant.—whoreas, if he die a natural death in 
the hands of the seller, the sale is null. It 
would therefore appear that the assent, in 
case of the murder of the slave, is of no effect. 

Keply.—I n the case in question it is hot 
possible to consider the fine as the right of 
the purchaser, since not having been the 
proprietor of the slave at the period of the 
murder, he can have no right to the amerce¬ 
ment, nor can the slave, in virtue of tho 
existence of the amercement, be considered 
as extant with respect to him. The slave, 
therefore, is not extant with relation to him, 
either actually or virtually. It is otherwise 
in the case of a valid sale, bocause there the 
piirchaaer had acquired a right of property 


that although the fine, in this case, he the | to the slave which may be transferred to tho 


right of the purchaser, still if it exceed the 
hah of the price, it is requisite that he be¬ 
stow the excess in charity ; because tho fine 
for the destruction of the limb cannot exceed 
half the price, as the fine of trespass for 
maimiug a freeman is one half of the fine of 
blood, and consequently, the fine for maim- 
insr A slave is one half of his value. _ Kow 
nothing can be included in the responsibility 
beyond what may be opposed to the price, 
and implicated in it. Any excess, therefore, 
over half tho price, is an iiequisitionto which 
the proprietor is not entitled, or to which his 
claim is doubtful, and is therefore not per- 
feotly lawful to him. 

The resale of a slave purchased from a 
usurper is rendered invalid hy the proprietor 
signifying his assent to the first sale: hutifi 
the slave perish in the interim the asxsent is 
of no account. a person purchase an 
usurped slave, and sell hini to another, and 
the proprietor afterwards frive his assent to 
the first sale, in that case the second sale is 
invalid; because the right of property then 
established in the first purchaser destroys the 
suspended right of property of the second 
purchaser, as has been already explained ; 
and also, because there is an nniairness in it, 
since it is possible that the proprietor may 
not give his assent to the sale. But if, after 
the sale of the slave hy the purchasep, he 
should then either die or be lulled, and the 
proprietor afterwards give his assent to the 
sale, such assent is not valid; because tho 
existence of the subject of the sale is re¬ 
quisite to the assent, and tliat no longer 
exists in either instance. 

Objeotioi^. —The reason here alleged is a 


* By disniemberjUGiit of a limb, such as 
the hand. 


oonsideration for him ; and consequently tho 
slave may be considered as extant with 
respect to him. 

An article purchased through the medium 
of an unauthorized person cannot he returned 
to the proprietor, although the purchaser prove 
the want of authority, or the proprieto7'^s 
assent to the sale :—hut if the seller his 
not heing authorized, the sale is null, —Iv a 
person sell a slave, the property of another, 
and the purchaser establish by witnesses 
that the seller had acknowledged that he 
had sold him without the assent of the pro¬ 
prietor,-or, that the proprietor had declared 
that be had not given his assent to the sale, 
and the purchaser wish to return the slave, 
the evidence adduced by Mm. is not to be 
admitted; because there is a prevarication 
in his plea, since his act of purchasing the 
slave amounts to a declaration of the validity 
of the sale, and the plea he afterwards pre¬ 
fers is contradioh)ry of this: his plea, there¬ 
fore, is not valid; and testimony is to be 
taken only where the plea it tends to esto-blish 
is of a valid nature. If, however, the seller 
should declare before a magistrate that lio 
had made the sale without the authority of 
the proprietor, tho sale in that case becomes 
null, provided the purchaser desire the dis¬ 
solution of it, hooouse the inconsistency of 
the purchaser is no bar to the validity of the 
declaration of the seUer, and when the parties 
both ooncur in the same wish the sale is 
rendered null of course ;— but the concur¬ 
rence of tlie purchaser is a necessary con¬ 
dition. What is here advanced, that “ the 
evidence adduced by the purchaser is not to 
bo admitted/* is the doctrine of the Jama 
Sagheer. The ^ compiler of the Hedaya 
observes that it is Tuentloned in the i^eeadat, 
that if a person purchase a female slave (for 
instance) for one thousand dirms, and take 
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liossesMOti pay the price, nnd afterwards, | one from the giale of what 
another person claiminj? possession, but authorizing 


her ailiia property, and asserting hia right 

to her, surrender her to him,—and he [the - - ^ • -i. • 

imrohaser] establish, by witnesses, that the existence of the subject ot it, since it is a 


is not in 
a Sillim sale, 
tt is to be observed that Billiin sale is 
contrary to onnlogy, because of the non¬ 


seller had acknowledged that the slave was 
the property of the said claimant, tho testi¬ 
mony so given is inadmissible. Between 
these two cases, therefore, there is an evident 
contradiction, which, however, our modern 
doctors thus account for. Tu the case alluded 
to in the Jama Sagheer, the slave was in the 
possession of the purchaser when he produced 
the witnesses ; but in that from the Zeeadat 
the slave was in the possession of the claimant 
and not of the purchaser ; and the condition 
on which a restitution of the purchase-money 
from the seller is!warrantod (namely, non¬ 
existence of the subject of the sale with rela¬ 
tion to the purchaser) not existing in the first delivery.’^ 
case, hut existing in the second, the evidence inr^ 

in the first case is therefere rejected, nnd in 
the second it is admitted. 

In the sale of immoveable property/ by an 
tinauthorized person, the seller is not respon^ 

Ii?a person sell a house belonging to 
another, wilhout his permission, and make 
delivery of it to the purchaser, and after¬ 


sale of a non-existent article, as tho subject, 
in a Sillim sale, is merely the thing for which 
the advance is made, and that does not appeoT. 
Analogy, however, is abandoned in this in¬ 
stance, because of the text and tradition 
above cited. 

In all articles of weight (except djrms 
and deenars), measurement of capacity ,— 
A SULIM sale, with relation to articles of 
weight, or measurement of capacity, is law¬ 
ful, because the prophet has said, “ Who¬ 
soever enters into a sillim sale with, you, 
let him stipulate a determinate woiglit and 
measurement, and a determinate period of 
delivery.'^ Dirms nnd deenars, however, 
are not included in the description of articles 
of weight, because b(ith of these are repre¬ 
sentatives of prioG, and in a Sillim sale it is 
requisite that the subject of it be otherwise 
than a representatives of price. Hence if a 
person should enter into a fc'iliim sale, stipu¬ 
lating the inimediato payment of ten yards 
of cloth to the seller in hen of ten dirms to 


wards declare that he had sold it without the 1 be delivered to him by the seller at a fuW 
permission of the oumer, then (according to period, the Sillim sale so eontraehid is invalid- 
jraueefa and the last opinionof Aboo Yoosaf) 1 Some have said that this sale is absolutely 
Ibe seller is not responsible.* * * § The first ^ null. Others, again, have said that although, 
opinion 


of Aboo Yoosaf was that the seller considering it as a Sillim sale, it is certainly 

_ .1 At-.:.. 1 + ia nnf. null flinfXA it TnHXr Vio 


is responsible, and. this opinion has been 
adopted by Mohammed. This case is one of 
the examples of usurpation over immoveable 
property, conoorning which there is a dilFe- 
rence ol' opinion, as will be fully explained 
under the head of Usurpations, 


CHAPTER XT. 

OF SILLIM SALES. 

Definition of JvADOOREE explains 

Sillim literally to signify, a contract involv¬ 
ing a prompt delivery in return for a distant 
delivery. In the language of the law it 
means a contract of sale, causing an imme¬ 
diate payment of the price, and admitting a 
delay in the delivery of the wares. In this 
kintf of sale, the wares are denominated 
Moo8lim'foe-hee,t the price Rasal-Ma.l,t the 
seller Moosli m-ali-he, § 

Jlubul >SiUim, |j 

A Sijlim sale is lawful,—‘k SILLIM sale is 
authorized and rendered legal by a particular 
passage in the Kokait, and also by an express 
declaration of the prophet piohihitiug any 


* Meaning, that tho proprietor is not to 
look to the seller for the price of hia bouse, 
but to the purchaser or, that the seller is 
not security for the purchaser, 

t Literally, the advanced on aeconiit of. 

t The capital stock. 

§ Literally, the advanced to. 

II Literally, tho advancer. 


invalid, still it is not null, since it may he 
executed so as to answer the views of the 
parties as far as possible, by considering it 
simply as a sale of cloth for a price payable 
hereafter; more especially since, in ail con¬ 
tracts, the spirit is what i.s to be attended to. 
The former, however, is the better opinion; 
because, although, sales may lawfully he 
rendered valid in every possible degree, with 
relation to the things concerned which tho 
parties have contracted, yet as, in the case 
m question, the things so contracted for are 
dirms and deenars, which from an express 
prohibition are incapable of being made tho 
subject of a oillim sale, the contract with 
leliition to them cannot in any degree be 
rendered valid. 

Longitudinal measurement and tale, -k 
SILLIM sale with respect to articles of longitu¬ 
dinal measurement, such as cloth, or^the like, 
is lawful, because is it possible to deline them 
anVTlie''pOTolIasw I exactly by apeoifioation of tbo nuinber of 
1 yards in respect to tho length and breadth, 
and the quality and workmanship of it. (By 
the quality is meant the hneness or coarse¬ 
ness ; and by the workmanshi p the looseness 
or closeness of tho texture.) The specilication 
by a n ciul of tho'w particular.^, more n r, 
is requisite, in order that ignorance may 
be avoided: it is therefore essential to tho 
validity of the contract. In the same man¬ 
ner also, a Sillim sale is lawful with respect 
to all articles of tale, which do not essentially 
differ in their unities, such as eggs and 
walnuts ; because, in all articles of tale 
between the unities of which the difference 
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_tlie rate is ascertainable, tbo 

definable, and tlie delivery to the 
purchaser practicable: a contraot of Silliai, 
therefore, with respect to such arti(des is law¬ 
ful. In articles of this nature, also, the great 
and the small are considered as_ the same, 
because mankind have agreed in making 
DO account of the difference. It is otherwise 
with, respect to melons and pome^^ranatea, 
because tke difference in them is considerable. 
It is to he observed, that where there is a 
difference in the individuals of any kind, it 
may he known whether such diiferenoe be of 
any account or not by the effect it has on the 
price. Thus articles of which the individuals 
of the same kind bear a different price are 
considered as different; but where the^ price 
is the same with respect to the individually 
they are considered as similar. It is related, 
as an opinion of HaneelU, that ostrich eggs 
are not similars, as they bear different prices. 

It is to be observed that in the same manner 
as a Sillim contract is lawful with respect to 
similars of tale according to number, so is it 
lawful with respect to them according to a 
measurement of capacity.^ Ziffer has said 
that it is not lawful according to a measure¬ 
ment of capacity, as that does not apply to 
articles of tale; and it is also a tenet of his, 
that a SiUim sale with respect to articles of 
tale is unlawful because of the difference 
between the individuals of the kind. ^ The 
reasoning of our doctors is, that quantity is 
sometimes ascertained by number and some¬ 
times by measurement of capacity; and that 
similars of the same species beinj? considered 
as articles of tale only because of the consent 
and practice of mankind, they may for the 
same reason bo subjected to a measurement 
of capacity by the consent of the parties. A 
Sillim sale is likewise lawful with respect to 
Faloos. Some have said that this is the 
opinion of the two disciples; but that 
Mohammed is of a different opinion, since, 
according to his doctrine, Ealoo^ are repre¬ 
sentatives of price. The doctrine of the two 
disciples on this head has been already ex.- 
plaiued in treating of Usury. 

. Tt is not lawful with respect to animals. — 
A sale with respect to animals is 

unlawful. Shafei deems it lawful, as the 
article may ho ascertained by an exphma- 
tion of the genus, the age, the species, and 
the quality; after which only a small dif¬ 
ference can take place, in the same manner 
as in the case of cloth. Our doctors, on the 
other hand, argue that after such explana¬ 
tions the cliflerenee may still be great with 
respect to various qualities and hidden 
circumstances, which must occasion a con¬ 
tention: in o]^poaition to the ease of cloth, 
because, as being the workmanship of man, 
there is rarely any material difference in 
two pieces of the same kind. Besides, it is 
recorded in the Nakl Saheeh that the prophet 
forbad the SiUim sale of animals; and this 
prohibition extends to every species of 



or hay, unless the quality he ascertafi 
SiXLiM sale is not lawful with, respect to th.o 
parts of an animal, such as the head, or tlie 
feet, because those are not similars of tale, 
nor is there anv measure by which the size 
of them might be ascertained. In the same 
manner also, a Sillim sale is unlawful with 
respect to skins, according to number, or 
firewood according to biui lles, or hay ac¬ 
cording to packages, except the quantity bo 
ascertained by specifying the length of the 
string that ties them; tor then tke Billim 
sale with respect to them ia law.ful, provided 
the mode of binding be not such as to create 
a difference. 

Nor unless the subject he in continued exist¬ 
ence until the time of delioery. —A aiXLiM 
sale is not lawful, unless the subject of it be 
in existence, from the conclusion of the con¬ 
tract, until the stipulated period of its de¬ 
livery. Hence the sale is not lawful if the 
subject be not in existence at the formation 
of the contract, but be extant at the period 
stipulated for its delivery: or vice versa;— 
or if, being extant at the formation of the 
contract, and the time of delivery, it should 
have been non-existent at some period of the 
intervening time. Bhafei mnintains that the 
existence at the period of delivery ia suffi¬ 
cient whether the article have been extant 
before or not; because in this case the seller 
is capable of delivery at the period on which 
delivery is required.^ The arguments of our 
doctors upon this point are twofold.'— ITbst, 
a saying of the prophet, “Ye shall not sell 
fruit by way of sixlim. until their ripeness be 
apparent,*' wliich evidently implies that the 
capability of the delivery from the formation 
of the contract is necessary. Secondly, the 
capability of dedivery is founded on the arti¬ 
cle being fit to be taken possession of by tho 
purchaaor, and it is therefore indispensable 
that it be in uninterrupted existence from 
the formation of the contract to the instant 
of delivery. 

Ip, at the promised period of delivery, the 
flubjeot of the Sillim be lost or disappear, the 
purchaser has in that case the option of dis¬ 
solving the contract, and receiving back the 
price tfom the seller,—or of waiting until 
the subject of the sale may be recovered. 
This is analogous to the absconding* of a 
slave after the sale of him but before the 
delivejy, in which case the purchaser has 
the power of either dissolving tho contract 
or waiting until the slave may be recovered. 

It is lavjful with respect to articles which^ 
although perishable in their nature, are kept 
in a state of preservation, or in situations 
where tho article may always bo had,- N 
sixxiAt sale is lawful with respect to dried 
and salted fish, provided it be according to a 
standard weight, and the species be known; 
because in this case the subject of the sale is 
of an ascertained nature, tno quality is de¬ 
fined, and the delivery is practicable, since 
such fish is always fit tube taken possession of. 


animals, even to sparrows. | This species of .sale, however, is not allowed 

Or the parts of animals, or shim, firexvood,\ to tale, since tho individuals 
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are not similar r—nor is it 

respect to fresh hsh,—unless 
a particular period of the year as 
renders the procnreinent of them certain, in 
which a Silliin sale with respect to them, 
according to a fixed weiglit, is lawful, pro¬ 
vided the species be defined. The reason of 
this is that fresh fish is not always to bo 
had, being sometimes withheld, in the win ter 
season, in consequence of the water being 
frozen. In any city, however, where frosh 
fish arc always to be procured, a Sillim sale 
with respect to them is perfectly lawful, 
provided it bo according to weight, and not 
by tale.—It is related, as an opinion of 
Haneefa, that it is not lawful to make a 
Sillim sale with regard to the flesh of fish of 
sp large a nature as to occasion theii' flesh to 
be cut in the same manner as that of oxen 
or goats, for instance, because, being illegal 
with respect to all other animals, it follows 
that it is likewise so with respect to fish, of 
which the flesh is equivalent to that of any 
other creature. 

It is 7iot lawful with respect to flesh’-yneat ,— 
A SI [.1JM sale of flesh is utterly uidawful, 
according to Haneefa. The two disciples 
maintain that it is lawful with respect to the 
flesh of quadrupeds, pro vided a notification 
be made of the flesh of a known and deter¬ 
minate part (such as tho haunch, for in¬ 
stance), and that a description be given of 
the qualities (such as fatness or leanness, for 
i.iistance); because in this case the weight of 
the llosh is determined, and the qualities are 
ascertained,—whence it is that, in case of its 
destruction, a compensation of a similar is 
given, and also that it is lawful to borrow it 
according to weight, and that usury takes 
place with regard to it It is otlier\Yi8e with 
respect to the flesh of birds, for a BiJlim sale 
of that is unlawful, since it is impossible to 
specify the flcvsh of a pai’ticular part, inas¬ 
much as it is not a custom to separate the 
parts of birds in sale, because of their small¬ 
ness. The argument of Haneefa is that tho 
quantity of flesh is uncertain, because of the 
difference occasioned by the bones, in regard 
either to their number or gross ness ; and also, 
because of the diflerence which takes place 
with i-espect to the fatness or leanness, as 
animals are fat or lean according to the sea¬ 
sons; and. as this uncertainty is a cause of 
contention, such sale is therefore inadmis- | 
sible; -and for the same reason, the Sillim , 
sale of flesh without bones is not lawful. 
This is approved. With respect to the eases 
quoted by tlie two disciples of a compensation 
of a similar being made for fiosh in case of its > 
destruction, and of it being lawful to borrow 
it, the legality of such compensation, &o.,is 
not admitted: bnt admitting the legality, 
still the principle on which the compensation 
of a similar proceeds is evidently because the 
retrib ution of a similar is more equitable than 
that of money, sinco money answers only to 
tho object, whereas the similar answers both 
object and appearance; and the legality of 
borrowing flesh is because a seisin made by 


borrowing is an obvious 
in opposition to. that of 
rests upon descjriptiqn. 

The period of delivery must he specified ,— 
A SILITM sale is not lawful unless the period 
for the delivery of tho wares be fixed.—Bhafei 
has said that it is lawful in either case (that 
is, whether the period of delivery be fixed 
or not); since it .is recorded in the traditions 
that the prophet authorized tSillim sales in 
an absolute manner, without any restrictions 
regarding the limitation'of the period. The 
arguments of our doctors upon this point are 
twofold.— Fikst, the propnet has ordained 
that all Sillim sides shiiil be made with a 
stipulation of a fixed period for de.livery.— 
SeoondIiY, the prophet has prohibited man 
from selling what is not in his possession, 
but has nevertheless a,uthorized and rendered 
legal Sillim sales, on this principle, that poor 
people stand in need of such engagements, 
in order that, by means of tho money they 
receive in a.dvance, they may acquire Ino 
subject of the sale, and deliver it to the pur¬ 
chaser. It is therefore requisite that a fixed 
period be stipulated, because if the seller 
were liable to an instantaneous delivery on 
demand, the principle on which the legality of 
such sale is tbimded would not be answered. 
Moreover, an indefinite period is unlawful, 
because of the uncertainty; in the same 
manner as in a sale where the price settled 
is to bo paid at a future period without defin¬ 
ing it. It is to be observed that the smallest 
term that ce.n be fixed for a delivery, in a 
Sillim sale, is one month.—Some allege the 
smallest term to be three days ; others again 
fixed it at any term exceeding half a day. The 
first opinion is authentic; and decrees are 
passed accordingly. 

Trimte standards of measurement cannot 
he used in it. —Tnn stipulation of a private 
measure of capacity or longitude is not law¬ 
ful in a feillim sale, becauso of the uncer¬ 
tainty, founded on^ the possibility of the 
criterion being lost in the interval between 
the conclusion of the contract and tho 
delivery; aa has been already explained. 
It is necessary also that the instrument of 
measurement be of a substance not liable 
either to contract or expand, but that it 
bo of a fixed nature, such as n large cup. 
Leathern bags, however (such as those in 
whioh water is contained), are allowable for 
this purpose, according to Aboo Yoosaf, be¬ 
cause of the praotioe of mankind. 

It is not lawful under a restriction of the 
subject to the produce of a ^particular place, 
—A SILLIM vsale, with respect^ to tho grain of 
a specific village, ortho fruit of a specific 
orchard, is not lawful; for^ if any accident 
should liappen to these particular places, tlio 
delivery hecoraes impracticable: such p.raotico 
has moreover been prohibited by tho prophet. 
—This specifioation is, however, lawful, ac¬ 
cording to sonao doctors, provided it be to 
define the quality, as whore a spqcificatiou is 
made of tlie grain of Kishmama in Bokhara, 
or of Boshakce in Fargaua. 


and nerceptible ojj^ 
X Sillim sale, whn^' 
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i^reauires that the genus he speciHed, 
dihta/t fdte species, quality^ qmntitj/, period 
rate, and place of delivery, he 
tefermined.-^A sillim sale is not lawful, 
according" to Ilanecfa, except on soveu con¬ 
ditions. .L That the genus of the subject of 
the sale be specified, such as wheat or barley. 
II. That the species of it be hxed, such as 
wheat of a soil that is watered by means of 
a eanal, or other artifieia.,1 mode, or wheat of 
a soil wa tered b y rain. III, That the quality 
of it be fijfed, such a$ of the best or worst 
kind. lY. That the quantity of it he fixed 
aooo»viing to a sttiudard of weight, or measure¬ 
ment of capacity. V. That the period of the 
delivery bo fixed, according to ordinances 
in the traditions. VI- That the rate of the 
capital advanced be fixed, provided it be of a 
nature definable bj' a rate, as where it is an 
article of weight, oi: raeasureitient of capacity, 
or of tale,—And, VTL That the place of 
delivery be fixed, provided the subject of the 
sale, on acoouut of its weight, require poi;- 
texage.—The two disciples have said, that if 
the capital to be advanced be presont, and ex¬ 
hibited, there is then no need of any mention 
of the rate j and also, that there is no need of 
explaining the place of delivery, since tho 
delivery must be made in the place where the 
contract is ooneluded. Thus there is a dis- 
agreoaxent of opinion with respect to these 
two conditions between Haneefa and the two 
disciples. — Tho argument of the two disci¬ 
ples in support of their former position, is 
that as the price is present and exhibited, 
the object may be obtained by a reforeneo to 
it, the case being, in fact, the saiue as that of 
cloth stipulated as the price, in a 8iliini sale, 
of which specitioation ia not a requisite con¬ 
dition, provided it he produced to view and 
capable of a reference. Tim arguments of 
flaneefa are twofold. ITiiSX, as it often 
happens that many of the dirma and deeuars 
are of a bad kind, and that the purchaser 
during the meeting is incapable of exchang¬ 
ing them, the seller therefoie returns them ; 
and a proportionate deduction being made 
from the wares, the sale remains extant in a 
degree proportionate to the sum received by 
the seller. Now, in this case, and under pen 
circamstances, if the amount of the dirms 
be not known; it follows that it cannot be 
known in what extent the Sillim sale exists. 
(Skconoj.y, as it sometimes happexiB that the 
seller, being incapable of acqulriiig the sub¬ 
ject of tho sale, is under the necessity of re¬ 
storing the price, it follows that if this should 
not have been explained, it is impossible to 
judge what mni ho ought to return^. ^ 

0H.7KC5T1ON’. —These two suppositions are 
merely imaginary, and therefore of no weight. 

ItEPr.v. — Imaginations, with respect to 
iSillim sales, are equivalent to realities ; be¬ 
cause such sales are of but a weak nature, 
being anthoiiised (as has been already ex¬ 
plained) in opposition to analogy. Hence 
imaginations with fespoct to them aro of 
weight; and it is necessary that tlie price be 
dofiaitei with respect to the rate, provided it 
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I be of such a kind aa^ that the conikjM Aay 
' relate to a rate ; but if it be cloth, C-fJeJnicy 
! fication of a number of yards is not r^qulrea 
as a condition, since these are not considered 
as the rate, but the description. 

I As, also (according to f janeefa), an expla¬ 
nation of the rate of the price is an essential 
condition to the Sillim sale, it follows that 
(agreeably to his tenets) a sale of this pature 
is not lawful w^herc the wares, being of 
difierent kinds (such as wheat and barley), 
are opposed to any specific sum (one hundred 
dims, for instance), without a separate price 
being specified in opposition to each of the 
kinds, because the amount being here op¬ 
posed generally to both, the particiilar price 
of each remains unknown.—In the same 
manner also, it is not lawful where, the price 
being of difierent kinds (such as dirms and 
deenars), an explanation is given of tho 
quantity of one of these kinds and not of 
the other ; for in this case the contract of 
Sillim is not lawful in^ the degree to which 
an unknown quantity is opposed to it; and 
consequently, it is also invalid with respect 
to the degree in which it is opposed to a 
known quantity, since one contract relates 
to both . According to the two disciples both 
these mode.? of Sillim are lawful, since in 
their opinion an exhibition of the pnice with¬ 
out any explanation of the rate is valid.— 
The argument of the t\yo disciples in 
port of their second position is, that the place 
of the oouiraot is fixed for the delivery, be¬ 
cause the contract, which is the cause of the 
delivery, did there take place: the case is 
therefore the same as that of a borrower or 
usurper, on each of whom it is incumbent 
to deliver what he may have borrowed or 
usurped at tho place in which these deeds 
took place. — The reasoning of Haneefa is, 
that as the delivery of the subject of a Sillim 
sale isnot immediately incumbent, tho place in 
which the contractis ooneluded is not absolutely 
fixed as!the place of delivery.-—(It is other¬ 
wise in cases of loan or usurpation, since the 
repayment of the loan and the restitution of 
the usurped article are incumbent upon the 
instant,)^Now as the place of concluding tho 
contract ia not necessarily fixed as the place 
of delivery, it is requisite that some place ho 
specified, as the uncertainty in this particular 
may otherwise produce a (xmteiition, since the 
price of goods varies in dififeront places : it is 
therefore indispensable that a place of de¬ 
livery be specified by the parties. Igno¬ 
rance, moreover, with respect to the place 
of delivery, is equivalent to uneeitainty with 
respect to the quality of the gooda or the 
quality of the price • and accordingly, some 
of our modern doctors have said that if u 
contention ariBo between the parties with 
respect to the placo of delivery, then, agree¬ 
ably to tho tenets of Haneefa, their oaths 
must be soveraily taken, as in the case of 
a contontion regarding the quality of the 
pricewhereas, agreeably bo tho tenets of 
the two disciples, their oaths are not to bo 
taken. Others, again, have said that, agree- 
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ieaets of Haneefa, their oaths are 
to/taken; whereas, agreeably to the 
telCet&--of the two disciples, their oaths are 
to be taken, because, according to them, the 
place of delivery is virtually involved in the 
contract itself, and ooiisequently a conten¬ 
tion with respect to it induces the neces¬ 
sity of the oaths of both parties, in the 
same manner as if it related to the_ goods 
price and that the delivery, in 


opinion of Ilaneefa, not being involved in 
the contract, but existing only as a condi¬ 
tion, is therefore equivalent to a condition of 
option, or a determination of tho period of 
tile payment of tho price and a contention 
regarding these does nofc induce the necessity 
of the oaths of the parties, but is determined 
by the aiFirmation of the seller. 

Ir is to be observed that, in the same 
manner as Ilaneefa and the tvyo disciples dis- 
agree regarding the apecihcation of tho place 
ot delivery in a Siilim sale, so also they dis¬ 
agree regarding the speoiiication of a place 
for tho payment of the price (where it is 
stipulated at a future period),--the spocifioa- 
tion of a place for the payment of rent,—and 
also, tho specification of a place for the pay¬ 
ment of a sum due from a partner in a divi¬ 
sion of stock. An example, with respect to 
payment of the price, appears whore a 
person purchases anything m exchange for 
articles of weight or lueasarement of capa¬ 
city,—or for some definite price,—in which 
case, according to Haneefu, it, is requisite 
that the xdaoe of jiaymeut be specified, pro¬ 
vided the price be payable at a future period; 
—whereas, according to the two disciples, 
such condition is unnecessary, as the place of 
concluding the contract is absolutely fixed 
for the payment* — (Some have said that 
Ilaneefa, in this particular, eoincidea with 
the two disciples, 'riiis, however, is erro¬ 
neous, since it is certain that a difTcronce of 
opinion obtains, as has been already stated } 
and such, also, is tho opinion of SMmsal- 
Ayma). -'An example, with respect to rent, 
appears where a person rents _ a liouse,^ a 
quadruped, or the like, stipulating the price 
to consist of some article of weight or 
measurement of capacity, or of some specific 
article such as is capable of being a debt 
upon the person,—in which case, according 


the two disciples, this is unnecessary, as h- ^ 
place of concluding tho a greement deterirdiiSh' 
the place of payment. 

The place of delivery^ howe'very need not 
he determined ioith respect to aHkles lokkh 
are not of expensive carriage,—].^ the article 
for which the advance is made be of such a 
nature does not require any expense of por¬ 
terage, such as musk, oam’phiie, saffron, or 
small pearls, there is no necessity, according 
to all our doctors, for fixing the place of 
delivery; because the difference of ^ place 
occasions no difference of price ; and in this 
(jase the delivery must be made where tho 
contract ie concluded.—The compiler of the 
Hedaya remarks that this is the doctrine 
laid down i n tho J am a Sagheer, and alsofn the 
Mabsoot treating of sales:—but that in the 
Mabsoot treating of hire it is said that the 
seller may deliver the goods wherever ho 
pleases;—and this is approved; because tho 
dolmry is not immediately due ; and also, 
because, all places in this ease being similar, 
there is no ueoeasifcy for the particular 
determination of any, Kow, the miestiou 
is, if the parties agree upon a place of 
delivery, whether it bo absolutely fixed 
thereby or not.—Some are of opinion that 
it is not hxed, because in so determining 
it there is no advantage,—;Others_, again, 
maintain that it is fixed thereby, as its being 
so is advantageous, sinco the danger of the 
roads is thereby avoided. 

Nor, if a city he mentioned, need the 
particular street he specified. —If, in ease 
of tho goods requiring portorage, a city bo 
fixed on for the delivery, there is then no 
necessity for specifying the particular street 
or lane, because a city,^ notwithstanding the 
variety of its parts, is considered as one 
place.—Some have said that this proceeds 
on a supposition of th.o city not being large f 
—but that, if its extent be a Larasang,"* tho 
speoiflcation of a purticular part is, in that 
case, a necessary condition. 

2-he price must he received at the meeting. 
—A siLLTM sale is not valid unless the seller 
recoive the price in the meeting, prior to a 
separation from the purchaser; because if 
tho price bo stipulated in money, it would 
otiiorwiae follow that one debt is opiiosed 
to another debt; a practice which has been 


toHaneefa, it is requivsite that the place of 1 prohibited by the prophet ;— or, if tho price 
payment of such rent be particularly men - 1 be stipnlatod in waives, it is invalid, because 
tioned,—whereas, according to tlie two disci- the characteristic of _ Siilim is a prompt 
pies, the mention of it is not requisite, but receipt of something in lieu of something to 
the house itself is fixed as the place of pay- be given,which woidd not be established 
ment,—or (in the case of hire ol an animal), i if a prompt delivery of the price did not take 


the place where the hirer returns the animal i 
to its owner,—An example with respect to 
a division of property, appears where two 
persons, jointly possessing a house, agree to 
divide off their shares, and one of thorn, 
having obtained a larger portion than he is 
entitled to, agrees to compound with the 
other by the payment of a partioular sum, — 
in wdiioh^ case, according to Ilaneefa, tho 

specification of the place of payment is a _^ 

necessary eondition,—whereas, according to I in length.' 


place. Besides, the payment of tho price 
IS necessary to enable the seller to acquire 
the goods, that he may become capable of 
delivery; —and hence lawyers have said 
that a Siilim sale, containing a condition of 
option in favour of both or piie of the parties, 
is invalid, because a condition of option, is 


‘ A league, abemt 18,000 feet, or miles 
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tLo completion of the seisin, inns- ) in this case the seisin of the price, 
iTi^irh «« it preTents the coneitision of the I an essential condition in a Billim sale, would 
^■(^iferti’act in regaid to its effect, namely, the I be defeated, 
establishment of right of property; — and I iVor can the purchaser perform any act 
also, that the purchaser has no option ci\with respect to the goods^ until he receive 
inspection, because it is vain and ageless; — In the same manner, also, it is 

since the goods arc a debt due from the ' unlawful for a purchaser, in a SilHm sale, 
Boiler, ana (ionsequently undetermined : to perform any act with respect to the goods 
whereas a thing seen becomes determined. I previous to the receipt of them; because an. 


—It is otborwise with respect to an option 
of defect; because that is no bar to seisin ; 
—and hence, if such a stipulation be made, 
and tlia parties annul it before the close^ of 
the moelmg, and the seller be in possession 
of the price, such Sillim sale is valid; in 
opposition to the opinion , of ZiiFer. 

Whence, if a ckhi owing from the seller to 
the purchaser he considered as part of it, the 


act with relation to the subject of a sale 
previous to the seisin is unlawful.—For tlm 
same reason, _ also, it is unlawful for tho 
purchaser, prior to seisin, to admit another 
to a share in the goods, or to dispose of them 
at prime cost. 

In a dissolution of SUlim the stoch cannot 
he applied to the fi/rchase of any thina from 
the seller until it he Jirst received back.- 


sale is invah'd in that propotdion. —Ir a per- 1 Ir both parties agree to dissolve a contract 


son purchase a Koor * of wheat, by a Sillim 
contract, for two hundred dirms, and, the 
Boiler being indebted to him one hundred 
dirms, he [the purchaserJ make the iidvanoe 
by immediately paying to him [the seller] one 
hundred dirms, and opposing the debt of one 
hundred dirms to the remainder,—in that 
case the contract is invalid in the amount of 
the debt of one hundred dirms,—because a 
present seisin is not made of them; but it 
IS valid hi the amount of the one hundred 
dirms paid down, because of the observance 
of the conditions of legality with respect to 
that proportion, and because it ia not affected 
by the invalidity of tho other proportion, as 
Bueh invalidity is supervenient, the sale being 
valid originally ; and hence, if the purchaser, 
in this case, should pay down one hundred 


of Sillim, the purchaser is not, in that case, 
entitled to accept or purchase ai\y thing from 
the seller in exchange for tho htock he has 
advanced, until he has first received it back 
complete; because the prophet has said, 
“ Where ye dissolve a contract of sale upon 
which an advance has been made, take not 
from him to whom ye have paid the advance 
any thing except that which yo have 
advanced to him ;*’• and also, because, as 
the capital advanced, in this instance, is 
resembling and like unto the subject of the 
sale, it follows that any act with respect 
to it, previous to seisin, is invalid.—Tho 
reason w^hy the capital advanced resembles 
the subject of the sale is, that a dissolution 
is equivalent to a new sale with relation to 
a third pen'^on (that is, to any other than 


dinna on account of the debt before the end | the parties themselyes), and it is therefore 
of the meeting, the sale becomes valid : but | necessary that the subject of the sale be 
ns, in the present instance, the purchaser | extant, l^ow it is impossible that the goods 
does not pay off his debt, but merely opposes j contracted to be provided can ba considered 
a olcarance of his debt in lieu of ready as the subject of the stile, since they are not 


payment of one hundred dirma, and the 
contracting parties separate from the meet¬ 
ing, the sale is therefore invalid in that 
degree.—The reason of this is, that if a debt 
be established aa the price, in a contract of 
eale, still that ia not absolutely fixed as the 
price (whence if a person purchase goods 
in exchange for a debt due to him by the 
seller of the goods, and both parties after¬ 
wards agree that the debt was not due, yet 
the sale does not become null); and since 
the debt is not absolutely fixed as the price, 
eo as to be capable of constituting capital 
stock, it follows that the contract, in 
such case, docs originally take place, and 
afterwards becomes invalid from that cir¬ 
cumstance. 

Jhit it cannot he disposed of hy the seller 
'until he take possession of it. —It is not 
lawful for the seller to convert to use, or, by 
deed, to dispose of the price advanced, in 
u Sillim sale (as if he should sell it, for 
instaiice)i prior to his seisin of it, because 


* A dry Eabyloniah measure of 7,100 lib,'— 
(See llichai’dson's Dictionary.) 


extant; it is therefore necessary to consider 
the price in that light; and this convsequently 
becomes a debt due by the seller, in the 
same manner as the goods were. 

Ohjection. —Since a dissolution is equi¬ 
valent to a new contract, similar to the first, 
it would follow that it is indispensable that 
the advanced capital be received back by 
the purchaser at the meeting in which the 
dissolution ia determined on, in the same 
manner as it is requsite that it be advanced 
to the seller at the time of concluding the 
contract: whereas it is otherwise. 

.Reply. —It is not indispensable that this 
be received ba(3k at the interview of dissolu¬ 
tion, because the dissolution is not in all 
respects similar to the first contract. 

Concerning the case in question differ has 
given a diflerent opinion, for, according to 
him, any deed relating to the price, previous 
to the seisin, is lawful,but the reasoning 
above stated is a sufficient refutation of this 
opinion. 

An article suhseqaently purchasedy and 
made over in fulfilment of a Sillim Httlcy is 
not held to he delivered.—I f a person soil a 
Koo.r of wheat by a Sillim sale, and after- 
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V iwhL llie period of delivery ariives 


v'^isijtaiiase.'Uiu same from another, and 
ptiroliaser to receive it ironi 


wheat, not on a.coonnt of a Silliai k\\ 
theii 1 on account of a loan, sboiiltl purcliase 
that of wheat from another, and then desire 





norolitiser to receive ii iroui ui 

other in diseharse of his claim upon him ; . creditor to receive the same from the othci, 
arul Ve nurchase?acoordinslytakepos»e|sion in hen had borrowed ^ 

of thp same aiill he is not considerccl to hove * creditor, having: measured out the same, 
made seltn o^he subject of the Siilim sale, , should accordingly take 
nd consequently, if the wheat be lost or seism is yahd, and a re-pament of the^b^^^ 
na ^.Htiihlirdicd; b«* 08 U»c a lojm ol in<hflnite 


pOMJi'^wyOi thr 5oUtr 

is responsible for the same. , .. ^ . 

U'niess the mrcliaser rem.ve %t first on 
helidlf of the seller, and then make semn of it 

hU mim account hv two distinct measure^- itiuuKi ±uaj^ uv. - 

m”K<s-XrTf the seller should have desired ■ for which reason the transaction is not re- 
fa m to rSe it flrTon his [the seller's] ( gavded as a conjnnotion oi two oontraots 
iicpoimt. and 'ifterwai'da on his own account, > [with respect to one subieet], and it is con- 

and th^pnrehaser. accordingly, first measure sequentlv 

_x_ ,1 -:fnt the sellcr. measured a second time. 


15 cbUiblirdicd ; b«*08U»c a lojin ol in<h tinita 
property [Kiay.) i» tj^nnaUnt to a loan of 

specific property [Areaat],-and hence the 
Koor of W'heatso measured and received by 
the lender maybe said to be his actual right, 

_ 1 * . l. _ _ +»irkTianr>'finn ic riiAt. "Tri** 


ana me punjimsci, , -- - - 

it mit fitifl receive it on account oi the sclior, 
and afterwards measure it out and^ceiyc it 
on his own account, the subject o* bilJnn 
sale is in that case delivered, andj-ho pur¬ 
chaser bcconieB completely seised or the some. 
'J’he Tcafon of this is, that there is here a 
conjunction of two contracts; first, the Silhm 
fjflij* ; and, secondly, the sale between the 
seller of the Sillim sale and the third person : 
and it is a necM-ssaxy condition that tiu: 


measured a second time. , i 

If the seller measure ^ the on oehatj 

of the purchaser^ */* his ahnnscr, ii is not a 
dilm rye ' alt hough it ho rnvanurvd into the 
purchasers tock.— \? a person, having puj- 
chased a Koor ot wheat by a. Sillim saie, 
should order the iwller to im naur: il and put 
it into Ids (the purchaser’s) sack, ana the 
seller having accordingly measured it out. 
should put it into the sack at a lime when 


is a necM'Ssaxy condition tnat me snouiu put « 4 . -i . 

Tiiejjsnreir.ent take place in both, because the the purchaser 
prophet has prohibited the sale ot wheat until | case a delivery ol the **^*^ ‘^ 

the ineaslire* both of the purchaser and the ^ have taken place (maomuob that if the wheat 

me ^aea&iire^ Dom OI ^ ..nrh should in that situation be destroyed, the 

loss falls entirely on the seller) ; because the 
purchaser, in a Sillim unit, doe» Hot, become 
proTiriotor of tbs artiole, for which ho mr;kos 
the advance, until actual seism, as liJa nght 
is of an indetiiiite nature and not determi¬ 
nate ; now the wheat, in the case in question, 
is a determinate article, and hence the order 
given to the. seller by the purchaser to measure 
It out\ras not valid,—since the order of a 
director is of no locount except with rcsptcl 
to his own property. — Tnua cue seller, as it 


sellfi 'iluiU ha 76 been applied to it; and 
this prohibition (as has been already ex¬ 
plained) evidently alludes to the conjunc¬ 
tion of two contracts, such as in the ca4C in 

question. , -i • 

011.1 ECTTojr, — As the feilhm sale is previous 
to the purchase of wheat made by the Sillim 
seller, it follows that the two contracts are 
not conioined. , ^ j 

hiTpy.— The Sillim contract is antcceaent, 
but the seisin of the subject of it is pos- 

fPtioT ;~--and the seisin here is equivalent to lo ma uwji 7 

a sale de novo ; because, although the subject were, 

of fho Sillim sale was a debt meumbent on and put wi*cttt which waa Hit* <mn 
the %er, and what. the purchaser 

rf]ceivod wns a determinate thing, and cori- having a Vii« -nnr< 4 P to thp debtor 

seoimntlv in reality, diflerent from a debt, 1 another, should give his purse to the del^or 
vet they are in this case considered as one ' and desire him to weigh the dirmB 
and the same thing lest it should follow that | them into it ; m wluoh caw- it Uie dehtoi iict 
th£ exclSe of tfie subject of a Sillim sale ^ accordingly, stUl the creaitot aoes not by tho 
has been made previous to the seisin of it: performance of this act become seised of those 
for if the^ werHo be considered as two ■ diims.-If, on the contia/y, a pei-9Qn,h^^^^ 
things, it would follow that the subject of , purchased wheat that is 
fhp iiflim Knlfi nrior to the seisin of it was preaenT, diould direct the seder to mcaiiiiie 
dven in ^ for what the purchaser i it, and put it into his Ithe Durchaser sj sack, 

made .41in S* namely, a determinate thmg I and the sedler net aceordiugly, at a time when 
and not a debt. Now since the seisin is i thp, tmrehaser is absent, the purchaser is 
proved to be in the nature of a sale de novo, 
it follows that two contracts conjoined, 
namely, the purchafio of the wheat by the 
ftillim seller, and the seisin of it by the 
Sillim purchaser, which is equivalent to a 
aal^ de novo ; that is, the case is the same as 
if the Sillim seller, having purchased it from 
the purchaser, were to re-sell it to the Suiim 
purenaser, . , i • 

LSr7i7I * That is. as an article forwhioli he had 
indebted to another in a Koor of | received an advance. 


leiy, a aewmiuciLe --—- 

Now since the seism is i the purchaser is absent, the purchaser ... 

' " nevertheless seised of the same ni virtue ot 

that act, because his directions to the seller 
were elheient, as the property of the wheat 
bad vested in him in consequence of his 
purchase of it,—Hence it appears that in a 
common sale the purchaser becomes pro¬ 
prietor of the article previous to the seisin,— 
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ttsAcreas, in a Sillitn sale, the right' of pro- ' a deenar ;— for in both these casea 
does not yest iintil after the seisin.— i takes place immoaiatoly on the 
’ also, in a Billint sale, if the purchaser with the property.—If, on the contrary, m 

the sellei’ to grind the wheat, put in, the case in question, the seller hrst measure 
___ lY'i+A Pla hflcp. thfl nnt thfi 11 TTilelxirminate wheat, ana plaeoicin 


the inanuer above recited into Ms bag, the 
iloi;ir is the property of the seller ;• whereas, 
if the same wore to be done in case of a 
common sale, it would bo the property of the 
•nurchaser, In the same manner, also, if the 
Tiurchaser should desire the seller to throw 
the wheat into tho river, and he act accord- 
irigly, then, in a Sillim sale, the loss would 
result to the seller,—whereas, in a common 
sale it would fall upon the purchaser, and he 
would remain responsible for tho price, since 
his order was efficient. Bence, in the 
ihiAvavefc-Saheeh, it is declared to be sufficient 
that the seller, by the direction of the pur¬ 
chaser, measure out the article and put it 
into the purchaser’s sack ; and there is no 
necessity ibr anolhei' measurement, since in 
this case the seller acts as agent for inepure- 
ment to the purchaser; and the seisin is 


out the undeUirminate wheat, and place it in 
the purchaser's sack, and afterwards the 
specitlc wheat, the purchaser does not become 
seised of either; because bis direiJtiona to 
measure out the unde ter miiiato sv^beat were 
not efficient, and consequently tiie property 
of it remained with the^ seller, as before; - 
and having afterwards mixed tho deteraiinate 
wheat with lus own property, he therobj^ 
destroys and annuls the right of property of 
the other.—This is founded on tho dootnno 
ot Haiieefa, according to whom the implica¬ 
tion of the property of anotlier with one s 
own is destructive of the right of property ot 
that other ; and on this principle ho holds the 
sale with respect to tho determinate wheat to 
be dissolved. ... 

Objuctcok.—T he above iTuplication is 
with tiie consent of the purchaser, since it 

t 1 *. T_ MysllfAWI W^-\ It +1*^ 


inent to the pureliaser; ana me seism is wun inc cunaenu ---- - 

complete!V established, because of the falling was by his order that the seller made the 
of iQie wheat into the purchaser’s sack. ! meuauremont, and hence the sale ought not 

An€l no also, if it he, measured hj the seller in this case to be dissolved. ^ 
into his own S 0 ,ck, at the-parohaser s instance, IlEPLV. -lhe imidication is not made with 
although the purchaser he presenL~A^^^ ^ 


person purchase wdieat, and direct the seller 
to measure it out and put it into his own 
sack, and the seller act accordingly, the 
purchaser is not seised of it, inasmuch a,a he 
borrowed the sack of the seller without 
taking possession of it, and consequently 
docs not become seised of its contents.—ine 
case is therefore the same as if the purchaser 
bad directed the seller to measure out the 
wheat ami place it in a particular corner of 
liis own house, which being completely in tho 
possession of the seller, the purchaser cannot 
coustBtucntly’he seised of anything in it. ^ 
Case of delivery of a determinate article 


a probability that his object was that the 
specific wheat should first bo measured out. 

WiTAT is here advanced is founded on. the 
doctrine ot Haneefa, as above stated. I bo 
two disciples are of opinion that I he Pur¬ 
chaser has the option of either dissolving; the 
sale or sliaring with the seller in the mixed 
property; because, according to them, the 
im plication of the property of another wdth 
one’s own is not in all eases destructive oi 
tho right of property of that other. 

If the contract he d/issolvcd, and Hit article 
advanced perish before restitution^ the. seller 
is 7 *esponsible, —If a person purehaso a Koor 


Vase or aetimry oj a uwvi - t- ^ 

in the same parcel ivith an undctermtnate , of wheat by a billim contraet, making a 
arUeJe —If an undetcrmiiiate and a specific : female slave tho price advanced, and aiter 
thing bo joined together, by a person (for , the seller taking possession of the slave the 
instance'' puroliasiiig a spooifio Koor of wheat, i parties dissolve the contract^ and tlie slave 
and also entering into a Sillim contract for I afterwards die whilst yet i" the possession of 
another Koor of the same (the former of | the seller, in this case the seller is respon- 
whioh is specific and the hitter iliidetor- [ sible for the value she bore on the day of 
Tnimtel. and then direotiiig the seller to i seism.-If, also, the dissolution be made 
measure out both into his own sack, in that I after the death of the female slave, it is 
case, if the seller first measure the speoifio j valid, and the seller iii the same inanneT re- 
W'hekt into the sack, and afterwards tho mampesponsihle lor the value at the period 
nndeteniinato wheat, the purchaser is seised of seism.—Ihe reason of this is that the 
of both the measures of wheat ;-of the , validity of a dissolution rests upon tlic ex- 
determinate wheat, because his direotions to , istenco of tlie contract, and that, again, rests 
the seller with respect to it were eflicient, as , upon tho existence of the subicpt of it: now, 
it was his undouhU property;-and of the i in a contract of Silhm, the artiele advim^^^^ 
nndeterminatewhent, Dooause,upon the seller I W le.the subject of the contract, Mid as 
measuring it out, and placing it in tho bag, I that, .in the case^m question, still opntinues 


it then’ becomes implicated with the property 
of the purchaser, and ou account of such 
imidicatiou the purchaser becomes seised of 


iu existence, it follows that tho dissolution's 
valid -and the dissolution being valid, aud 
the contract of Sillim consequently canceliqd 

... t __ .u, L .n. X. 4- iX-T. y.'l .1 vm VI/in.*! f/Vti 1 


)iieatiou tlie purchaser oecomea Htiiweu ui uuo t/i--- 

it.— The case therefore is analogous to where , with respect to the article advaucod for, it 
a person having solicited the loan of some follows that it is also cancelled with respect 
wheat, desires the lender to scatter it on his to the slavo (being the price paid madvance), 
(the borrower’s) ground,—or, wboro a person 1 as a dependant ot the article advanced Mr, 
consignabis ring to a jeweller with directions nltliougli it Ije not valid with respect to tho 
to add to it more gold, to the weight of half slave, origiiuilly, because of her non-ex- 
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’ 4*60 tli.ei‘o nm many things which, 

valid originally, arc yet so do- 
The contract, therefore, being 
cancoHed with respect to the slave, it be¬ 
comes incumbent upon the seller to return 
her; but aa this is impracticable, he must 
pay her value. 

7-%e dissolution of a 'sale u rendered nu 
ralid hy the article perishing before restL 
tutiouf-lis a person, having purchased a 
slave, should agree with the selh.Tto dissolyc 
the bargain, ami the slave aftea;wards die in 
bis possession, the dissolution is invalid;-- 



, if the slave die first, and the parties then i doctors have tUsagreed on tins point. 

__ i... J*_I_xl.* _ori-o + I'lin +.Vii« IK 


the seller, and his denial h _ 

wilful injury to himself 
OjMEC'rio>(.—The seller denies the deter- 
inniation of a period for dilivery from a 
view to his own advantage; since such 
denial is the cause of ann\i]hiig the contract, 
by which means he obtains the property of 
the goods he had engaged to deliver. Hence 
his denial ia ailvantageous and not lujurioinj 
to himself. 

UEniT.—The invalidity of a BiHini can* 
tract, because of the periud of delivery bcdiig 
nndeteiruinate, is not certain, since our 

The 


agree to dissolve the contract, in this case also 
the dissolution is invalid;—because, the slave 


advantage, therefore, in this view, is of no 
account wliereaa the advantage to the 


being the Bubject of the sale, and his death seller, from the determination of such period, 
of conseuuence destroying the existence of 1 being obvious, his deiiial ot it thereupon is 
xv . * .r _ . 1 .!. 4-^ niVv^ctoir --It is otherwise in the 


the contract, tho dissolution is therefore 
invalid from the beginning in the second 


an injury to himself.- 
case of a disagreement between the parties 


case, and becomes invalid in the end in the ^ with regard to tho existence of a condition 
first case,— as the subject no longerremtiins. i concerning tho qiirihty of the article; be 


It is otherwise in a case of Beea Mookayeza, 
or barter ; because a dissolution in that case 
is valid after the decay or destruction of one 
of tho articles; since either of them being 
capable of becomiag the subject of the sale, 
the existing one is therefore considered as 
such. 

Iti a disunite with respect to the value of the 
the assertion of the seller {upon oath) 
mmt he credited. — Ib' a person enter into a 
contract of Bitlim for a Koor of wheat, at the 
rate of ten dirms, and the seller afterw'ards 
iiBsert that *‘he had agi*eed for wheat of an 
inferior sort,” and tho purchaser deny this, 
asserting tliat ** the stipulation of wheat was 
made in nn absolute manner, and therefore 
the contract is invalid,” in such, case the 
assertion of the seller, corroborated by an 
oath, must be credited, since lie pleads tho 
validity of the contract, by virtue of the 
declaration of a condition of it; and the 
assertion of the purchaser, notwithstanding 
his denial of the validity of the contract, is 
not credited, because it ten<ls to a destriic- 
tioti of his own right, since it is a custom, in 
Si Him sales, that the goods advanced for be 
superior to tho sum advanced.—If a vice 
versa disagreement take place between tlie 
parties, the Icai’tied say that, agreeably to 
the doctrine of Ilanecfa, the assertion of the 
plire 0 user is credited, since he claims the 
validity of the contract.—•According to the 
two disciples, the assuxtiori of the seller is 
credited in both cases, as ho is the defendant 
in both, notwithstanding that, in the latter, 
he deny th»> validity of the contract. This 
will be more fully explained hereafier. 

If the seller d^my the appointment of a 
period of delivery, the assertion of the pur-' 
chaser, fixivtg that period, viMst he credited , — 
Ie a disagreement take place between the 


cause in that instance the invalidity ot iho 
contract, from a want of a definition of the 
quality, is certain. 

Ip, on the other hand, the seller a^^sert that 
the neiiod had been determined, and the 
purenaser deny this, m that cose, according 
to the two disciples, the assertion of tho pur¬ 
chaser must be credited, because ho denies 
the right which the seller claims, from liirn, 
although, at the same time, he deny tfie 
validity of tho contract ; * in the .same man¬ 
ner RvS holds with respect to the proprietor of 
the stock in a contract ol Mozaribat; that 
is to say, if tho proprietor of the stock were 
to say to hisMozarib, or manager, ” I stipu¬ 
lated that a half of the profit shall go to you 
excepting ten dirms; ^ and the manager 
deny this, and assert that he had elipulated 
a half of the profit in his favour, in this oaso 
the assertion of the proprietor of the stock is 
credited, sinoc he denies tlie claim of riglit 
of tho agent, notwithstanding^ he thereby at 
the same time deny the validity of the con« 
tract between thcm.-^Tlaneeta says that, in 
the ease in question, the assertion ox the 
seller is to be credited, because he claims the 
validity of the contract. Jlcsides, the pur¬ 
chaser and seller both agree in their having 
made a Sillim contract, and oon^^eqiumtly 
they both apparently agree in the validity of 
it;—but, again, tho purchaser, in denying 
the assertion of the seller, denies the validity 
of the coniract, which is tho demiiil of a 
thing he at the same time admits, and is 
consequently not worthy ot credit,—It is 
otherwise In the case of ^ Mozaribat.^ becaixso 
a contract of Mozaribat is not binding upon 
cither the manager or the owner of the stock, 
since the manager may refuse the exei’iition 
of the Mozaribat at any time, and the con- 
stituent may dismiss bun when he pleases:^ 


parties to a Sillim isale, by the seller asserting I sucli a disagreement, therefore, in the case of 
that a period of delivery had not boon deter- ' Mozaribat, is of no contjocpience, the plea of 


mined'ill the contract, and the purchaser 
asserting that it had, the assertion, of tho 


invalidity, in tliis instance, amounting, in 
fact, to notiling more than a refusal to carry 


purchaser must be credited, because a, deter- 1 the contract into execution, which it is law- 
miuation of a period fur delivery is a right of \ ful for either party to do. Theixyemaius, 
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_only the olairn to protit on the , like, provided these articles he !>arti«V 

"'l ptt'ft of the manager ; and as this is opposed defined, heca use the conditions essential to 


By the proprietor of the stock, his declaration 
must consequently be credited,—A Billim 
contract, on the contrary, is absolute, and 
therefore of a ditferent nature. 

TnoMthe above disonssion it appears to be 
a general rule that the assertion of a person 
■\^dio denies his ow n right, and not the right 
of another upon him, is not credited in the 
opinion of al] onr doctors r—and that whoever 
pleads the validity of a contract-must be cre¬ 
dited in his assertion, according to Haneefa, 
provided both parties be agreed in the uni¬ 
formity of the contract, such as that of 
Sillim, which, whether valid or invalid, is 
of an uniform nature ; in opposition to 
Mozaribat, which, in case of its validity, is 
a contract of participated profit, and in case 
of its invalidity is merely a contract of hire. 
—The two scholars arc of opinion that, in 
the case in question, the assertion of the de¬ 
fendant must be credited, uotwithstiinding 
he thereby deny the validity of the contract. 

In Sillim sales of piece goods all the 
qualities must he particularly specified— 
a person enter into a Sillim contract with 
respect to cloth, describing its length, 
breadth, and quality of fineness or coarse¬ 
ness, such sale is valid, because it is a con¬ 
tract of Sillim which relates to a known 
thing, and of which the delivery is prac- 
ticaMe. If the subject of the sale bo a piece 
of silk stuff, it is necessary, in addition, to 
settle the weight, that also being an object 
in this instance. 

Sillim sale is not valid in shells, or jewels: 
hut it is valid in small pearls sold hy weight, 
—A SILLIM sale of jewels or marine shells is 
not lawful, because the unities of these vary 
in their value.' 

A SILLIM sale of small pearls that are sold 
according to weight is lawful, as the weight 
ascertains the subject of the sale. 


In bricks ,—TnEUE is no impropriety in a I articles which ho 


the validity of a Sillim sale are here ob¬ 
served but if the articles be not defined, 
tiie sale is absolutely invalid, the subject of 
the sale being in such case an uiidelinod 
debt, ft is also lawful to bespeak any of 
these articles from the workman without 
fixing the period of delivery.—Thus if a 

E erson slionld desire a boot-niaker to make 
oots on his account, of a particular size and 
quality, such agreement is lawful, on a 
favourable construction, founded on the 
usage and practice of mankind, although it 
be unlawful by analogy, as being the sale of 
a nonentity, which is prohibited. 

Articles bespoke from the manufacturer, 
in a contract of &iUim, are considered as 
entities. — It is to be observed that a contract 
for workmanship is a.sale and not merely a 
promise. This is approved. The subject of 
the sale, moreover, in such case, although in 
reality a nonentity, is yet considered, in 
effect, as an entity; and the thing upon 
which the contract rests is considered as a 
substance (that is, as boots, for instance), 
and not as the work of a munufaoturer in 
an abstracted manner and accordingly, if 
the manufacturer bring boots that had boon 
worked by another, or boots which ho had 
himself worked prior to the contract, and 
the person who had bespoke them should 
approve of the same, the contract is legally 
fumlled.—Besides, articles that are bespoken 
aro not determined for the person who be - 
spoke them until lie approve of them; 
and hence, if the workman should sell 
1 them to another before he had shown them 
to this person, it is lawful.—All this is 
approved. 

A?id mag be rejected, if disapproved, upon 
'WnosoEVEK bespeaks goods of a 
workman has the oxffiou of taking or reject¬ 
ing them, because of his having purchased 


has not seen.—The work- 


aale of bricks, whether they be in a wet or 
dry state, provided a description be given 
of the mould in which they are formed, 
because bricks, in their imities, are of a 
similar nature, more especially where their 
mould is described. ^ . 

A nd {in short) in all articles which admxt 
a general description of quality, ajid ascer¬ 
tainment of qua7iiity.—l!^ short, everything 
of which it is possible to comprise a de- 
fi( 3 rhition of the qualities, and a knowledge 
of the quantity, is a fit subject of Sillim 
sale, as it cannot occasion contention ; on the 
other hand, a Sillim sale is not lawful with 


man, however, has no option, insomuch that 
the person who hespoke them may, if ^ he 
please, take them from him by force.—This 
IS recorded by Mohammed, in the Mabsoot, 
and is the most authentic doctrine.—It is 
related, however, as an opinion of Haneefa, 
that the workman also lias an option, inas¬ 
much as it is impossible for him to furnish 
the articles bespoken without detriment, 
since, in order to make boots (for inatauce), 
it is necessary to purchase hides, and in¬ 
struments to cut them, and this is not fee 
from loss. It is related, as an opinion of 
Aboo Yoosaf, that neither party possesses 


respect to things incapable of being defined an option ; for the workman, as being the 
by a description of quality or quantity ; | seller, is not entitled to an option,—in the 
because ihe subject of a Biliim sale is n debt i same manner as, in a sale of goods unseen, 
due by the seller; and if its quality bo not | the seller hath no option; and with regard 
known there consequently exists a degree of , to the person who bespeaks the goods, if an 
uncertainty, from which a contention must | option were given to him it would be an 
. I injury to the seller, since if he rejected the 

Or which are pariicularly.deJined.—Tnm'Elfi^oodQ other people might not choose to 
is no imuropriety in a Sillim sale of pots or | purchase them for the value: as where, for 
vessels for boiling water, or of boots, or the i instance, a commandor of high rank be- 
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&'iOods^ and the workman acoordin^ly 
m fA style suitable to his rank, 
afterwards rejects them; in which 
case the common rank of people would not 
purchase them for their valiie. 

An engagement ivith a 'mantffaeturer to 
fm'nish goods which it is not customary to 
bespeak is not valid. —A contraot with a 
workman for the furnishing of ^oods is not 
lawful with respect to such articles as it is 
not customary among mankind to bespeak,— 
as cloth (for instance), because the bespeaking 
of goods ia in itself unlawful, and is there¬ 
fore admitted by the law only so far as it is 
authorized by the custom of mankind, which 
is considered as a necessary^ instrument of 
its legality,—It is also requisite, in bespeak¬ 
ing articles authorized by tho custom of 
mankind, to describe their quality, in order 
to enable the workman to furnish them 
accordingly ; and unless such description be j 
given, the contract is unlawful.—It is to bo I 
observed tho I: the prohibition of a stipulation • 
of a period for delivery, as recited in the 
first of these eases relative to contracts of 
this kind, proceeds upon this ground, that if 
a period were stipulated in a contract for the 
supply of work of articles authorized hj^ 
custom, and the price paid immediately to 
the workman, it would then become a Sillim 
sale in the opinion of Aboo Yoosaf: in oppo¬ 
sition to that, however, of the two disoiples, 
who hold that it would still remain merely a 
contract for the supply of work but if the j 
period should be stipulated in the case of* 
articles not authorized^ by custom, it then I 
becomos a Sillim* sale in the opinions of all 
our doctors.—The reasoning of tlm two dis¬ 
ciples in support of their opinion in the [ 
first caso, is tlxat the word latsina literally 
means a requisition of workmanship, and • 
ought of consequence to he used in tliat 
sense, so long as the context does not 
determinate it to some other sense. 

OiiJiicrioiir.—Tho stipulation of a period is 
ii context which clearly indicates that Istsina 
is to be taken in a sense different from its 
literal meaning ; and that it is to be under¬ 
stood as implying a Sillim agreement; 
otherwise what need for the stipulation of _a 
period ?—It would therefore appear that in 
such a ease it ainouiiis to a Sillim. 

Reply. —T’he stipulation, of a period, as in 
the first case, is not a convincing Eirgument 
that the word Istsina is not to be taken in 
its literal sense, but ought to be understood 
as implying an agreement of ^jilUiu; because 
the stipulation of a period may bo supposed 
to have been made with a view to expedition, 
—and it may be supposed that the object of 
the bespoaker, in fixing^ a period, was to^ 
prevent delays; in opposition to the case of 
things not authorized oy custom, for there d . , 
contract for a supply of workmanship, as 
being invalid, is construed to mean a Sillim 
sale, which is lawful. 

The reasoning of Haneefa is that, when a 
period is stipulated, it fixes the subject of 
the sale to be a debt, beoause periods are not 


m 


fixed except with regard to debts ; anj^^ J 
subject being proved to bo a debt, the con¬ 
struction of the contract into a Sillim sale is 
easy and natural, It is therefore construed 
to oe a Sillim sale, which is lawful, in the 
opinion of all oui’ doctors; beyond a doubt ; 
whereas, there is a doubt with respect to the 
other, since practice means the deeds of nil 
people of all countries, and this can never 
be known with certainty : as, therefore, the 
legality of a Sillim sale is certain, and 
practice is not free from doubt, it foliosva 
that it is preferable to construe a contract 
for a supply of work to mean a contract of 
Sillim. 

Section. 

MtsceUaneous Cases, 

It is lawful to sell dogs or hawks ,—is 
lawful to sell a dog or a hawk, whether 
trained or otherwiae. U is related, as an 
opinion of Aboo Y’oosaf, that the sale of a 
dog that bites is not lawful;—and Shafei has 
said that the sale of a dog is absolutely 
illegal; because the prophet has declared 

the wages of whoreaom, and thu price of 
a dog, are in tho number of prohibited 
things;” and also, because a dog is actual 
filth, and is therefore deserving of abhor¬ 
rence; whereas the legality of sale entitles 
the subject of it to respect; and is conse¬ 
quently incompatible with the nature of a 
dog. The arguments of our doctors upon 
this point are twofold. First, the prophet 
has prohibited the sale of dogs, excepting 
such as are trained to hunt or to watch.— 
Sje:co.ndly, dogs are a species of pro¬ 
perty, inasmuch as they are capable of 
yielaing profit by means of hunting and 
watching; and being property, they^ are 
thereibro fit subjects of sale | in opposition 
to the ease of noxious animals, such as 
snakes or scorpions, which are not capable 
of yielding use. With respect to the tra¬ 
dition quoted by 8hafei, it applies to tho 
infancy of Islam, at which period the prophet 
prohibited every one from eating the price of 
a dog, in order to restrain men from a fond¬ 
ness for dogs, as it was then a custom to keep 
dogs for breed, and to suffer them to sleep 
on the same carpet. But when this custom 
fell into disuse, eiud men abstained^ from a 
fondness for dogs, the prophot ordained the 
sale of them. With respect to the assertion 
of Shafei, that dogs are actual filth,^ it is not 
admitted ; but admitting this, still it follows 
that the eating, and not the selling of them 
is unlawful. 

It is not laiofut to sell wine or pork,—T he 
sale of wine or pork is not lawful; because, 
in the same manner as the prophet has pro¬ 
hibited the eating^ or drinking of these, so 
also has he prohibited the sale of tliem, or 
the eating of the price of thoin ; and also, 
because these uro not substantial property 
with regard to Mussulmans, as has been 
before frequently explained. 

liules with respect to Zlmmees in sah%— 
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R»;«' in purohaao and sale, are the same ] the declaration or stipulation is of iiAjIbl.^ 
«,s Mussulmans ; - because the prophet has | count 




Be regardi'ul of for they 

fire entitled to the same rights, and subject 


yl fejnalo tiluvo rnati he contracted hi 
7narrm(je hi/ the jrarehtn-er iviffiout his iaking 


to the same rules -with Mtjssut.mans I"—and ' possession of her —I j? a person, having pur 


also, because, being under the same neoessi 
ties, in the transaction of their concern's, as 
Mussulmans, they stand iu need of the same 
imimiiiities. They are therefore tho same as 
Mussulmans, with respect to purchase and 
sale,—excepting, however, in the sale of 
wine and pork, which is lawful to theni, as 


chn.sed a female slave, make her over in mar¬ 
riage to another before seisin, and that other 
cohabit with her, such marriage is lawful, as 
having been concluded in virtue of the 
authority of the proprietor:—and it also 
determines the seisin of the pLirehaser. If, 
howr^ver, the husband should not cohabit 


the sale of wine, by them, is oonsidere-d in I with her, th.e marriage ^ does not, in that 


the same light with that of the crude juice , , 

of the grape by tho Mussulmans ; ana the | favoiirablo 
sale of porlc by them is equivalent to that of | Analogy, i: 
the flesh of a goat by Mussulmans ; because 


case; determine the seisin according to a 
construction of the law.— 
indeed, would suggest that the 
purchaser becomes seised of the slave on tho 


these things are lawful in their belief, and we I instc lit of tho marriage-contract, since, m 
are commanded to suffer thorn to pursue j consequence thereof, the right of property 


their own tenets. Moreover, Omar com¬ 
manded his agents to empower tho ijiiumecs 
to sell wine, taking from thorn a tenth part 
of the price: a proof that the sale of wine is 
lawful among them, 

A person inciting another to sell his pro 
pertg to a third person^ by offering an addi¬ 
tion over and above the price^ is responsible 
for such addition: hut not unless this addition 
be expressed as forming a part of the price. 
— li>' a person say to another, “ sell your 
slave to a particular person for one thousand 
dirms, on condition that I be responsible to 
you for five hundred dirms of the price, in¬ 
dependent of the one thousand dirms,’’ and 
the said person act accordingly, it is valid, 
and ho is entitled to one thousand dirms 


over the slave is rendered virtually defec¬ 
tive ;—it would therefore follow that ^ the 
seisin becomes established as an effect of the 
contract, in the same mnnner as in the case 
of an actual defect occasioned by any act of 
a purchaser. — The reason for a more favour- 
alne construction, on this occasion, is that 
any act by which an actual defect is occa¬ 
sioned infers an exertion of power over tho 
subject, which consequently established a 
seisin of the subject: but an act which nieroly 
induces a virtual defect does not admit of 
this inference, so as to establish seisin. 

Case of the purchaser disappearing y without 
taking of purchase^ or paying 

the price, — If a person, having purchased a 
slave, should afterwards absent himself with- 


from tho purchaser, and to live hundred 
dirms from tho security ; wliereas, if he were 
simply to say, I will ho respon.sible for five 
hundn'd dirms,'' without mentioning the 
words of the price," tlie seller is, in that 
case, entitled only to the one thousand dirms 
•from the purchaser, and has no claim on the 
aurety.—The reason of this is, that an in¬ 
crease ill the price, or in the w^ares, is lawful, 
according to all our doctors, and is joined to 
the original contract (as has been already 
explained), being only an alteration of the 
contract from one lawful quality to another 
lawful qualityand as it is lawful for the 
purchaser to make an alteration in the price, 
althoujrh he be no gainer in other respeots by 
it (as if he should in crease the price, iiot- 
wdthstaiuling it be adetjuate to tho value of 
the goods before the increase), so also it is 
lawful for a stranger to lay himself under an 
obligation for an increase of price, although 
he have no advantage iu other respects 
in the same manner us the consideration for 
Khoola becomes incunibont upon a wife in 
virtue of her assent to the IChopla,^ all hough 
she receive nothing in exchange, for woman 
is originally free, and the procurement of a 
divorce adds nothing to her original free¬ 
dom. It is essential, therefore, to the 
validity of the seller’s claim upon Ibis 
nerson, that the increase be opposed to the 
goods by Ihe speciheation of the words “of 
tho priceand if these words be omitted, 


out taking possession, or‘"paying the price, 
and tlie eoller prove by witnesses that he had 
sold the slave to the absentee, in that case, 
rovided tho place of his retirement be 
flown and ascertained, the slave cannot be 
re-sold on account of the exigencies of the 
seller, for these may he otherwise answered, 
and such sale would destroy tho right of the 
first purchaser:—^but if the absentee’s place 
of retirement be not known, the slave may 
be re-sold, and the debt of the purchaser to 
the seller paid by moans of the price; for the 
seller has proved, by witnesses, that the 
slave is the property of the purchaser, and 
that ho has a claim upon him ; and conse¬ 
quently, when the place of retirement of tho 
purchaser is unknown, it is incumbent ou the 
magistrate to direct the, slave to be sold for 
the satisfaction of the seller, which could 
not otherwise be obtained;—in the same 
manner as where a pawuer dies before having 
released his pledge, iu which ease it is sold 
for the discharge of his debt to tho pawn- 
holder.—It is otherwise whei-e the purchaser 
disappears after seisin, for in this case tho 
slave cannot be sold to answer the right of 
tlio seller, since his right is not particularly 
connected with the slave, as he, in such a 
circumatanoe, stands in tho same predica¬ 
ment with the ^ other creditors, —It is to bo 
observed that, in case of the slave being .sold 
an account of the seller, if anything remain 
after the discharge of his claim by moans of 
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fiS the seller must keep such remain- 
..rfi^in^ehair of the purchaser, to whom it is 
^ur as an exchange for his propertybut 
if the prie« should not suliice to answer liis 
claim, he is in that case entitled afterwards 
to the remainder from the piirfihaser. 

Or of one of two purchasers disappearing 
tinder the same arcumstimve^ —bvpj'osnjo 
there be two piu'chaeers, and only one of 
them disappear, the one that is present is 
entitled to pay the whole of the price of the | 
slave, and to take complete possession of 
him ; and if, in this case, the other pur- 1 
chaser afterward appear, he is not entitled ; 
to reeeivii his share until he shall have paid 
to his partner the price of it. Glhis is the 
adjudication of Hanceia and Mohammecl. 
Ahoo Yoosaf has said that, if the present 
purchaser pay the whole of the price, stdl ' 
lie isordy entitled to take possession of lus I 
own shore, and that, as the payment of the I 
debt of the absentee was a gratuitous and 
unsolicited act in Jiia tavour, ho is not en¬ 
titled to receive it from him, since he paid 
it without his authority. llesidcB, as the 
present purchaser is, as it were, a stronger j 
with respect to the absentee, he is not en- ' 
titled to take possession of his share. The , 
roasoninff of Jfluneefn is that the present | 
Durobaser, in making payment on behalf | 
of the absentee, acted, from necessity, and ■ 
not Iroiti choice i bccauso it was not otliei’-* 
■wise possible for him to enjoy his own 
share, since, having purchased the slave 
ipintly with tho other by oue contract, it I 
was impossible for him to detain him in his 
possession whilst there existed the olaiin of 
another with respect to part of hira. Kow 
whosoever pays the debt of another from 
necessity is entitled to repaymcTit, notwith¬ 
standing his having acted without authoritjr 
as in tho ease of tho loan of a pledge; for it 
a person lend to anotlier something in order 
that he may pledge it, and that other having 
pledged it accordingly, the lender attenvards, 
IforQ a necessary want of the said thing, re¬ 
deem it from the pawnee,he is, in sueh oubg, 
entitled to repayment from tlie borrower, 
although he have redeemed the pledge with¬ 
out authority from him.—Since, therefore, 
the pr(‘sent purcdiasor, in the case in quea- 
tien, has a right to repayment from the | 
absentee, it follows that he has also a right 
to detain in his possession, the share of the 
absentee until he receive payment of the 
sum due to him ! m the same manner as an 
agent for purchase, Avho pays from his own 
property the price of the goods purchased 
on belialf of his constituent, is ^ititled ^ to 
retain possession of them until he receive 
payment of the price from his constituent. 

Case of gold and silver being indefinikhj 
mentioned 'in the ojfer of a price.—\\i^ a per¬ 
son purchase a female slave in exchange for 
one thousand miskals of gold and silver, 
sayinff, “ I purchase this slave for one thou¬ 
sand miskals of gold and silver,’* in that 
case it is incumbent on him to pay uve 
liundred miskals of gold, and fivo iumdrod 



miskals of ftilver; for the reference 
miskal to the gold and silver 
in an equal degree applicaole to^each, an 
equal proportion in the payment is of con- 
soquenoo incumbent.- It, on the other hand, 
the purchaser should say, “ 1 have purchased 
thie slave in exchange for ono thousand of 
gold and silver,** in this case he must pay 
live hundred miskals of gold, and five hun¬ 
dred dirms of silver (of the septimal weight); 
for the term one thousand having been re¬ 
ferred to the gold and silver in a general 
manner, it is therefore cons;trued to apply 
to tho weight in common use with respect 
to. each in ptirtioular. 

The receipt of base money instead of good 
money ^ if it he lost or expended, ts a co7npUite 
discharge—1^^ a pensou indebted to another 
in the amount of ten dirms of. a good sort, 
afterwards pay him this amount in an inte¬ 
rior sjiecies, and the other, being ignorant of 
this circumstance, receiTo them, and after¬ 
wards expend them, or lose them, in this 
case the debt is oompletely disclmrged, and 
the creditor is not entitled to any compen¬ 
sation Ibr the difference of quality.- Ibis 
is according to Haneefa and Mohammed.— 
Aboo \ oosaf has said, that in this case the 
creditor is entitled to return to the debtor a 
tantamount of dirms of tlie sort he received, 
and to demand from him ten dirma of a su¬ 
perior sort, to Avbich he has a riglit; because, 
in the same manner as liis right relates to 
the substance of the dirms, so also is it estab¬ 
lished in the quality, ,A conservation of each 
right IS the-peiore indispensable: but as the 
conBcrvation of the second right, by means 
of an allowance in exchange lor the diffe¬ 
rence of quality, is impracticable (since 
quality i.Ti homogeneous articles is of no 
relative value), this mode must riecessarliy 
be adopted. The reasoning of Haneefa and 
Mohammed, is, that tho had dirms are of tho 
same species with the »ood; and that after 
the receipt and expenditure, or destructioa 
of them, the debt is discharged ; btjcauso the 
claim which remains rilatea to quality, and 
this is impossible to satisfy by ihe granting 
of a ooInpon^atiou, inasmuch as quality in 
itself bears no value. 

Articles of a neutral nature do not become 
property hat by actual seism, —If a bird in¬ 
cubate its eggs in the land of a particular 
person, tlie right of property over the brood 
does not, in virtue of such incubation, vest 
in the proprietor of the ground; on tho con¬ 
trary* they remain free to the person who 
shall first seize tliem.—Ihe law is also the 
same with respect to eggs which a bird lays 
upon any particular ground.also, if a 
deer should sleep for a night in a field, it 
does not by that act heeonie the property of 
the proprietor of that field; on the contrary, 
it romaius free to whomsoever it may be 
caught by. Ihe reaeon of this is, that both 
the young ones and the deer are oousidcTcd' 
in the nature of game, and as such are Iree 
to the person who catches them, although no 
stratagem ho used for tliat purpose;—and tho 
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of eggs; wli«rice, if a Molinai 
either break or broil them, he is sub- 
jeefc to make expiation.- Moreover, the pro¬ 
prietor did not purposely prepare his land 
that the bird should lay or incubate her eggs, 
or that the deer should sleep upon 
is therefore the same as if a person should 
spread out his net for the purpose of drying 
it, in which case, if any game should rail 
into it, it would not become ini mediately the 
property of the proprietor of the net, but 
would continue neutral until some one seize 
it:—or, as if game should come into a house, 
in which case it does not become the imme¬ 
diate property of the proprietor of the house ; 
—or. as if a person, scattering sugar or dirms 
(for instance) among the people, should 



requisite in a Sirf sale ;—^that is, it is i 
pensable that each of the ptirties, prT< 
their departure from the meeting, to.ke pos¬ 
session of the article respective!y_ given in 
exchange; because of the tradition above 
quoted; and also, because Omar vsaid to one 
of the parties in a Sirf sale, ** It the other 
party require leave to go to his house, y^et 
you must not grant it.**—Besides, the seisin 
of one of the parties is an indispensable 
requisite, lest the contract prove to be an 
1 exchange of a debt for a debt:—and p the 
seisin of one of the parties is requisite, it 
follows that, in order to establish an equality, 
the seisin of the other is also requisite, since 
usury would otherwise be induced. In a. 
sfde of this nature, moreover, neither subject 


chanue to throw these into the clothes of I has a priority w;ith respect to the other; and 
some one ; in which ease the property does 1 hence a mutual seisin is requisite, whether 
not immediately vest in that person, until ■ both the subjects be oi a determinate nature 

^ j i XI. 1 iw r\ rtilrm-M -rrrsrfflni Trtft n Tirkf* ll fill* 


he wrap it up or prepare to seize it.—It is 
otherwise with respect to honey, for the 
properly of it vests in the proprietor of the 
ground in which it is gathered together ; 
because honey is considered as the jproduce 
of the ground, and hence the proprietor of 
the ground obtains a property in it as a de¬ 
pendant of the soil, in. the^ sanae manner an 
in. the trees which grow in, his land, or in 
water which flows tlirough it. 


BOOK XVIL 


OF SIRF SALE, 

Definition of Sirf sa/e--B eeyA SiiiF 
means a pure sale, of which the articles 


(as in the sale of one silver vessel for another 
silver vessel), or of a nature not determinate 
(as in the sale of dirms and deenars in ex¬ 
change for dirms and deenars), or one ot 
them determinate and the other not (as in 
the sale of a silver vessel in exchange for 
diims and deenars); because the tradition 
enjoining a mutual seisin is absolute, and 
makes no discrimination of these oircum- 
stanoes.—Besides, although a silver vessel 
bo determinate, still there^ subsists a doubt 
with respect to its determination, inasmuch 
as silver is considered in its nature as a 
representative of price; and, in a case of 
this nature, a doubt is a sufficient cause for 
the necessity of seisin, because a doubt, in 
matters relative to usury, is equivalent to a 
reality.““It is to be observed that what is 
meant by mutual seisin, is that both parties 


opposed in exchange to each other are both make seisin prior to their separation; whenco 
representatives of price. This is termed • if the parties walk aside together, or sleep 
Sirf because Sirf means a removal, and in I in the place of meeting, or become insen 
this’mode of sale it is necessary to remove I +>10 Mi’yf ia nnt thftrfibv rer derci 


the articles opposed to each other in exchange 
from the hands of each of the parties, re¬ 
spectively, into those of the other.^ &irf also 
means a superiority; and in this kind of 
sale a superiority is the only object; that is, 
a superiority of quality, fashion, or work¬ 
manship ; for gold or silver being, with re¬ 
spect to their substance, of .uo use, are only 
desirable from such superiority. 

The articles opposed must he exactly equal 
in point of tveight; but 'may differ in iiuality . 
—The sale of gold for gold, or silver for 
silver, is permitted only when they i^e ex¬ 
actly equal in point of weight: hut tho one 
may be of a superior quality to the other ; or 
tlie one may be bullion, and the other may be 
wrought; because the prophet hUvS said * Sell 
aoi;p for gold, from hand to hand, at an 
equal rate according to weight; for any ine¬ 
quality in point of weight is xrsURT. And 
he has also declared “the 000 DNE 8 B and 
BADNESS of the 0 uality is the same (as has 
been al ready explained in the preceding book 
treating of sale). 

The exchange mud take place upon the 
spot.-^lSluxuJiL seisin is an indispensable 


sible, the Sirf sale is not thereby rendered 
null, because Omar has said “If the seller, 
in a BiJiF sale, should leap from the top ot 
the house, do you leap after him.” 

Gold may be sold for silver, at an xinequal 
rate^ provided the exchange take place upon 
the spot. — The sale of gold in exchange for 
silver, at an unequal rate, is permitted, be¬ 
cause these articles are of a diilerent genus. 
Still, however, in such case, mutual seism is 
indispensable, because the prophet has said, 
“ The sale of gold for silver is usury unless 
it he from hand to hand,*^ .If, therefore, the 
parties separate before both or one of them 
make seisin, the sale is invalid; and beuoe 
it is not lawful to stipulate an optional con¬ 
dition, or an optional period, because such 
stifiulatons are preventive of mutual seisin, 
which is an indispensable condition. If, 
however, a Sirf sale be contracted with an 
optional condition, and the condition be 
afterwards removed previous to the sopa- 
ration of the parties, the Sirf sale is in that 
case valid, because of the cause of its inva- 
lidity being destroyed previous to its com¬ 
plete establishment.- 

No act can be perfonned with relation to 
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unUl a ho reoeived.-Xvy: (lo«d ' sary. Intlie sairve niimner, also, if >J® m 

'ite'thri4^flet to the retiirn. in a Sirf sale, 7 one- 

rifrtvroim * to Beisin of it. is unlawful. Il» thousaad Miskals of silvei, of waieh one 
therefore a person, having sold a deenar for | thousand is prompt and the other thonsand 

tSms,XSd?pre^on3 to the seisin of postponed, the prompt papnent is considered 
theTrTmreK a p?k.of clot^^ for thom, inas the price ol the collar, because thp stipn- 
that case the sale of the clotlp is invalid, on , lation of payment at » ^“ture P®! 
this piincipk, that the seisin of tne ten being lawhd m a niii aaie, anti 
dirms was absolutely iaournbeut; because i mitted m the sale of a slave, it is reasonable 
otherwise the 8irf sale would be usurious; to suijpose 


and as Goo has prohibited usury, it follows 
that if the sale of the cloth wore licensed, 
nn absolute commandment of God would 
tliereby be defeated,—It is related, as an 
opinion of i'jiffer, that the sale of the cloth 
is capable of being rendered valid; because 
dirms being uiideterminate, it follows that 
the price of the cloth relates to ten dirms in 
an absolute manner, and not to the ten dirms 


the Hide, and jJtipulalinK ihn <U*laut period, 

intended to proceed according to If, 

also, a person sell, for one hundred dirms, a 
sword, of which the silver ornaments amount 
to fifty dirms, and the purchaser pay imme¬ 
diately fifty dirms of the price in prompt 
payment, such sale is lawful, and the pay¬ 
ment mado is considered to be for the price of 
the ornaments, although the purehaser may 


of S'ie'"sirf saie in ’a specific manner. Our > not have specified this.—The same rule, also, 
docfors on the other hand, argue that price, bolds if the purc^ser say to the seller, 

• _ _ _rt-f'fliii tiCilo r 


every saie must: nave a snujecw .i- — 

articles, in a Sirf sale, are both | sword), because two things are 
i?__ I Tnt.innfid whPTO oiilvono IS ml 


infivo-a II viio vv, P I --^ 

“ Take these fifty dirms in part of the price 
of both *’ (that is, of the ornaments and 
i-i.:— — sometimes 


in a Sirf sale, is also a subject of the sale ; 
beoausA as every sale must have a siibjec^ 
and as the articles, in a Sirf sale, are both 
representatives of price, without any of 
them having a preference oyer the other, it 
follows that either of them is the subject; 
and the sale of the subject previous to the 
seisin is iiuiawful. ^ . , 

Objection. —'The consideration, m a oiri 
sale, 13 a representative of price, and there¬ 
fore of an undeterminate nature : whence it 
would follow that it cannot be considered as 
the subject, since the subject of a sale is 
required to be determinate. 

UEt’LY.—^Tlie subject of a sale is not re¬ 
quired to be determinate; for, in a SUlim 
sale, the thing on account of which the ad¬ 
vance is made is the subject of the sale ; but 
still it is undeterminate. 

Gold ma^ ho mid for siher, ty conjooture ; 
hut not gold for gold^ nor silver for silver, 

Tue sale of'gold for silver, by conjecture,* 
is lawful, because equality, in a sale of this 
nature, is not required.—It is iinlawtui, 
however, to sell gold for gold, or silver for 
silver, by conjecture, because in such saie 
there is a suspicion of usury. 

In the sale of an artiplo having any gold 
or siicoT upon it, the price paid down is op^ 
posed to the Qold or suver. —-II' a person sell, 
tor two thousand Miskals of silver, a lemale 
slave whose real value is one thousand Mis- 
kala, and on 'whose neck there is a collar oi 
silver equivalent to one thousand Miakals ot 
silver, and the purehaser having paid a thou¬ 
sand Miskals of silver, ready money, the 

parties then separate fi’om the meeting, such ,.,<0 

payment is considered to be the price ot tho ' sepa'rate before payment of the jilt piicv_, 
collar, because the seisin of so much of the the sale ts valid only m the proim^iou paid. 
nrioe of the whole was a necessary condition. —If a person, having sold to another a silver 
as the sale in that proportion was a Sirf sale; vessel, should receive payment in part, and 
and hence it is vGaaonahle to conclude that both parties then separate, in that ease the 
the seller iiaid the exact amount of which [sale is null with respect to the amount ro~ 
he knew the seisin to be iadispensibly neoes- maiuing to be paid, but valid m the amount 

I taken possession of; and the parties have 
— .—™ - - j a share in the property of the vessel ; 

» That i8, by a loose undetermmate esti- because this sale is Sirl', or pure, with regard 
^ whole ol the subject, and conaequently 


mentioned where only one is intended, and 
this supposition is here adopted from the 
probability of it. If, however, the parties 
separate without a mutual seisin, the sale 
is null with respect to the silver ornameiits 
because of its being in that degree a Sirf 
sale, to the validity of which mutual seisin 
is essential ; or, if the sword bo so framed 
as not to admit a separation of the orna¬ 
ments without sustaining detriment, the 
sale of it is in this case also nulh because 
so situated the separate sale ot it is not 
permitted, in the same manner a» it is not 
permitted to sell the beam of a roof.-If, on 
the other hand, the sword admit of a sepa¬ 
ration of the ornaments, without detriment, 
the sale, in the maimei above mentioned, is 
valid with respect to the sword ; but with 
respect to the , mainent it is null.—-it is to 
be observed that the sale of a swoid with 
silver ornaments in exchange for dirms is 
lawful only where the silver of the dirms 
exceeds that of the'ornaments ; and that, if 
the silver of the dirms be either barely equal 
to, or less than, that ot the ornaments,—or, 
if it be not known whether it be more or 
less, the sale is invalid. The reason of the 
invalidity in case of its not being known 
whether it be more or leas is, that the proba¬ 
bility IS in favour of its being invalid ; since 
there are two causes of invalidity, namely, 
equality and inferiority; whereas there is only 
one cause of validity, viz., superiority. 

In the purchase of plate^ if the parties 
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\ (2^4 in degree in. wliieh tlio conditions 
^ fi jH/fo sale Lave huen observed, and in- 
in tbe degree in whicb they have been 
omitted; for the invalidity, in this case, is 
not essential, but accidental, inasmuch as the 
sale waa valid in its formation, and after- 
%vards, in consequence of the separation of 
the parties after the receipt of a part, became 
invalid wdlli relation to part of the subject; 
and hence the invalidity, which is accidental, 
does not operate upon the part in which all 
the conditions of the sale have been ob¬ 
served. 

O?*, if it he (Uscovared to he in part ihe 
property of another^ the purchaser may re- 
linquisii the bargain. —If a person sell a 
silver vessel W'hich afterwards appears to be 
in part the property of another, in that case 
the purchaser has the option either of retain¬ 
ing a right of property in the remaining part 
of the vessel, or of cancelling the bargain ! 
entirely; because partnership in a vessel is 
equivalent to a blemish in it. 

But this does not hold with respect to an 
ingot, —If a person sell an ingot of silver, 
and parti of it afterwards appears to be the 
property of another, the purcriastr is in that 
case constrained to take the remuinin^^ part 
at a propoiiiionate price :—^and he is not 
allow'ed an option, in this instance, because j 
the division of an ingot of silver does not in j 
any shape injure it. . . I 

Where the article, on each side, consists of 
two species of money, the sale at an tinequal, 
rate ts lawful, — The sale of two dirma and j 
one deenar, in exchange for two deenavs and 
one dirm, is valid ; because in this case the I 
dirms are considered ua opposed to 'the 
doonars; and as they are of a different 
genus, an inequality in the proportion is, 
therefore admitted. Shufei and Zifier main¬ 
tain that this sale is unlawful; and they | 
have disagreed in the same manner witli i 
respect to the legality of the sale of one Koor 
of barley and one Koor of wheat in exchange 
for two Koora of wheat and two'Koors of| 
barley. Their reasoning in support of their 
opinion is that the seller and buyer have , 
opposed one total to another total; and this 
requires that every separate part of the one 
be opposed to every separate part of the 
ol-her (in an indefinite and not a definite 
manner)," now in the opposing of each 
gonu^, respectively, to a different genus, a 
modilioation is induced in this particular, 
which is not lawful, notwithstanding such • 
a construction of the sale be the means of 
rendoring it valid,—In the same manner 
as where a person, for ton dirms, purchases 
a silver bracelet weighing ten dirms, and 
again, for other ten dirms, purchases a piece i 
(jf cloth, and then disnosos of both articles i 
together, by a Idoorabinat contract (suppose) 
for thirty dirrns, in which case the Moorabihat 
sale is invalid, although it be jposaible, by 
supposing the whole of the profit to be (;x- ' 
acted on the cloth, to render it validor, 
•where a person purchases a slave for one i 
thousand dirms, and previous to the jjcy- 1 


ment of the price, sells him, 
another, for fiitcen hxindred diims, tCr flic" 
person from whom he had bought the slave 
for one thousand dirms • for in this case tho 
sale is invalid in relation to tlie slave of a 
thousand dirms, because there is u possibility 
that the other slave may have been worth 
inoi'e than live hundred dirms; and suppos- 
‘ ingthis, it necessarily follows that tbe seller 
I has purchased the slave for a smaller price 
than that for which he formerly sold him ; 
although in this case it be possible to render 
I the sale valid by supposing the one slave to 
be opposed to one thousand dirms, in a 
I specitiq jxianner, and the other to five hun- 
I dred dirms, so^ as to remove the possibility of 
' the seller having received him at a smaller, 
price than that for wdiioh he had sold him : 
—or, where a seDer, haviug exhibited two 
slaves, of which one only is his property, 
says to the purchaser, “1 have sold to you 
one of these sieves,'' in which case the sale 
is invalid, notwithstanding it be possible to 
render it valid by supposing that the seller 
meant his own slave:—or, where a person 
sells a dirm and a piece of cloth for a diun 
and a piece of cloth, and both parties then 
separate without making seisin,—in which 
case the sale is invalid, although it be pos¬ 
sible to render it valid by supposing tho 
dirms on each side to have been opnosed to 
the cloth of the otherfor, in all these 
cases, although, there he a possibility of 
rendering the sales valid, still they remain 
invalid, for the reason already alleged. 
The arguments of our doctors are, that the 
opposition of a total to a total, provided it 
be in an absolute manner (that is, without 
any particular specification), admits of this 
supposition, that the separate parts arc op¬ 
posed to the separate parts as in the case 
of un homogeneous sale, for instance, such 
as a sale of two dirms for two dirms, in 
■wliioh the unities on each side are opposed 
to those on the other respectively ; wnenco 
if each of the contracting parties respec¬ 
tively take one dirm, and they then separate 
fi’orn the meeting, the sale is valid to the 
amount seised whereas, if the separate 
parts of the subject of the sale, instead of 
being opposed to each other in a deiinifco 
manner, should be opposed to each other in 
an indefinite manner, the .sale in the amount 
seised would not be lawful, since it must 
necessarily follow that the amount seised by 
each of the parties would stand opposed, 
indefinitely, to what was vseised and what 
was not seised. — is therefore evident that 
tho opposition of a total to a total infers the 
opposition of the unities respectively ; and 
as this, to give validity to the contract in 
question, must bo in a definite manner, it 
is presumed to be so, in order that tlie con¬ 
tract may bo valid.—With roapoct to what 
Zitfer njid Sliafei urge, that “ a modification 
is induced with regard to the requisites of 
the contract,*^ w'c reply, that a modification 
is induced with respeot to the quality of tho 
contract, but not with respect to the originai 
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ol'it, >>e^'n«=« tl'« nrieinal ream- 1 is vaK<l, but J.*'’ 

Trrc,;rilt?:!Aaxnnt*:;^ 

: 5 £?ir/.rtfts rXi ms'S"^ 

the ^ile to apply ^ lx ^ o^ht i to the amount of ten dims, sell to hia 

fzriSoi", tils .rsESiut .‘.1.) i. , ~»t, t ‘s/'Es 

't: tin <" t^-^ I S Ku ai^s in an absolute 


wa lx '. 0 ...lt r, .1 :. «*L<.r ui..-...bi»up. ana I mMnneT._nud not to 


(-Ii.u rv-. -t "ttyyj ■■■••"i“;,;;;; 7im <■•/fx a-Al 

iWo fuLJSy^rbS ‘m‘ iTto''be mlderste 

E“r|3 

clred and ninety nine dims , m opposuiDii lo . m w'lioh the silver is pi'o- 

the (sas 0 in question, where the mode pro- | f , conaSerecL aa silver, and 

ptmd in dtrU rmJnaU. Iho ti»m] widoh the ifoM iN prc'doiuimiijt 

the Me, on one side, 1 and silver d? uot rooeivo «- 
comists of 0 cerUiin nnmbc,- of coins of one without a mixture ot it, and it is sometmus 

jpaui. oH ..« M.jM.r 

suppose that suob ^^s the dirms ..1)4 dof; 

!'‘'i;i*'Vrt.' J,V. naii ^v t C -pwX.u of nw of this nature in exchange for oth-rs 

SVito»d« i.U,,i. not ,«ui-i Jf 
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— Ip, 111 a sale of Rold lor Rold, or silvtT lor 
silver, the subject, on one port, bo uihrityr 
in point of wcijyht to the other, uiiti Iiutc 
he jttim il Id the inferior aomethinK.eM^Jd in 


liicleM u JJirl' Hah', hocitUKe ui thcTc btiny^ »u 
opposition of gold oi* silver on • ufli aide ; 
and hence mutual sehia ir the meetiiig i» 
necessary ; and in the same menner as se> '5.u 


ho iniiUMl Id the infrrior amiiothing iMjmil in necessai y ; tiuu xu 

vufiio to the d^-tkit ney iirUiiig from the ( of the silvei' or gold is •Dccsssar^ in t e 
MffMenoc 0 \veight, in this case the sale is' meeting, so also is that of ’“o i...- >m h . 
S without hmug atiominahlc, If, on the heoauao a separation ]l‘? f 

other haml the value of the thing so added , out detriment.—the coinpilor ol ttio ‘wuaya 
he not Sa! to modern lawyers of hw 
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C^ounwy do not pt^iss decrees agreeably to 

' ibi« d(»otritti'; for as base money is there 
m^i6h ill use, it ibllows that if the sale of it 
at an xmeqiial proportion were permitted, 
the door of usury would thereby be opened. 

"WlTiT respect to mouey in wdiich the base 
metal preduminates, it is to be remarked 
that, if it pass current by weight, purchase, 
sale, and loans are transacted in it by 
weight. If, on the other bamd, it pass cur- 
rent by tale, all matters are transacted in it 
by tale.—If, however, both modes prevail, 
it is in that case permitted to follow either; 
for custom is decisive with respect to mat¬ 
ters of this kind, provided they be not 
otherwise determined by the ordinances of 
the LAW.^—^It is also to be observed, that 
money of this kind, whilst it continues in 
use, IS a representative of price, and is 
therefore incapable of being rendered deter- 
mina-te - but if it should not be in use, it is 
considered as other wares or articles of mer¬ 
chandize, and is therefore capable of being 
rendered determinate. 

Ir dirms be adulterated to such a degree 
as to pass current witli some, but not with 
others, they are equivalent to Zeyf oj base 
dirms. Hence, if a person enter into a 
contract for something in exchange for a 
hundred specific dirms of this description, 
the contract does not relate to those specific 
dirms in particular, but to a similar amount 
of base dirms, provided the seller were 
aware of the oiroumstance;—hut if otherwise, 
it relates to a similar number of pure dirms ; 
—because in the first case the assent of the 
seller to receive the base species is established 
by his knowledge of the baseness,—whereas 
in the second case his assent is unestablished 
because of his igrioranoe of the baseness. 

yi sale for base dirms is nuUf if they lose 
their currency before the period of payment. 
—IK a person purchase wares in exchange 
for base dirms, and, previous to the payment 
of them, they should fall into general dis¬ 
use, in that case the sale, according to 
Haneefa, is null. A boo Yoosaf maintains 
that it is incumbent on the purchaser to pay 
the value whicli these dirms boro on. the day 
of sale, Mohammed, on the other hand, 
alleges that it is incumbent on him to pay 
the value which they bore on the last day of 
their currency. The argum(3nts of the two 
disciples are that the contract in itself is 
valid; but the delivery of the dirms becomes 
impracticable from the disuse of them \ a 
circumstance, however, which does not in¬ 
duce invalidity any more than where a 
person purchases an article for fresh dates, 
and the season for those passes awayin 
which case the sale is not invalid; and so 
also in the case in question.—As, therefore, 
the contract is not invalid, but still endures, 
it foilow's that, according to Aboo Yoosaf, 
the value the dirms bore at the timo of the 
sale is due, because from that period respun- 
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jsibilityfor them takes place; in 
'manner as in a ease of usurpation'T'Inid* 
that, according to Mohammed (on the other 
hand) the value they bore on the last day of 
their currency is due, since at that period 
the right of the seller shifted, from, them to 
their value.—The argument of Haueehi is, 
that the price is destroyed by; the disuse; 

; for money is the representative of price 
solely from oustoni, and hence this property 
is annulled from disuse. T.he sale, there¬ 
fore, reraains without any x>ric6 being in¬ 
volved in it, and is consequently mill; and 
as the sale is null, it is of course incumbent 
on the purchaser to restore the goods to the 
seller, provided they be extant; or, if other¬ 
wise, the value whicli they bore on the day 
he obtained possession of them; in the same 
manner as .in an invalid sale. 

Mules tviih respect {to copper coinage.—k. 
saTjE in exchange for Faloos is valid, because 
they are considered as durable property. If, 
therefore, the Faloos pass in currency, the 
sale is lavv;fnl, although they may not have 
been specified,—because Faloos are, from 
custom, representatives of price, and conse¬ 
quently stand not in need of specification. 
If, however, they should not pass iu cur¬ 
rency, it ia in that case requisite that they 
be particularly specified, in the same manner 
as other articles of merchandize. 

If a person purchase wpes for Faloos, 
which at thn.t time x)a3sed in currency, but 
which previous to the payment of them fall 
into disuse, the sale is in that case null, 
according to Haneefa: contrary, however, 
to the opinion of the two disciplCvS.- The 
difference of opinion upon this point is 
analogous to what has been already meu- 
tionecl in treating of dirms in which the 
alloy is predominant. 

If a person borrow * Faloos, and their 
currency should afterwards cease, then, ac¬ 
cording to llaneefa, the borrower must make 
repayment in Bimilars; * because Karz [a 
loan of money] is equivalent to Arceat [a 
loan of substance], and tliercfore^ requires 
the restoration of the actual article with 
respect to its nature, that is, its value.—The 
property of representing price, moreover, is 
merely an ndveutitious property, in copper 
coin, to which no regard is had in the bor¬ 
rowing of them,; on the contrary, they are 
borrowed on the principle of their being 
similars ; and this quality they retain after 
the disuse of them as money, whence it is 
that a loan in them is valid after tlioy have 
I lost their currency.—According to the two 
disciples, on the contrary, the borrower must 
in this case pay to the lender the value of 
the FaloOvS; for their quality of representa¬ 
tion of price being annulled by the disuse. 


By similars is always understood any 
articles compensable by an equal number of 
the vSanie description, such as eggs for eggs, 
i Faloos for Faloos, (fee. Tt is treated of at 
' large in various other parts of the work. 


Mawur al Nihr. 
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iV impracticable Ibr tbe borrower 

to^.ibem with the qualities they pos- 
sesseft when he received Ihem; and hence, 
v.% the navinoitt^ of similars would be an 
injiu’y, it is required that he pay the value 


dirra is lawful, as it is customary to purcha-^ 
things for Faloos, where the value is no'_ 
adequate to a dirtfi, but not otherwise. 
Lawyers have observed, that the opinion ox 
Aboo Yoosaf is the most approved, especiaily 



in^lhe same m^rnCT^aXlds where a person > in'"c“oGD{ries'where ,th«* of 

borrows any articles of which the unities ' mg and purchasing for I aloos is common, 
are similar and the whole genus of which and where, of course,^ the rate they beai, 
Xrw^rcls becomes extinct According to j with respect to dinns, is known and ascer- 
A hoo Yoosaf. their value must be fixed from tamed. 

1 I jy „ 


a person, having delivered a rlirm to 
a Sirraf, or money changer, should say to 
him, “ Give me Faloos in exchange for one 
half of this, and a halt dirm wanting one 
grain of silver in exchange for the other 
half/’ in this case the sale, according to the 
two disciples, is valid with respect to the 
one half in exchange for Faloos, and invalid 
with resi)Gctto the other; because the sale 
of a halt: dirm in exchange for Faloos is 
lawful (as has been already exi)]ained); but 
the exchange of a half dirm in exchange 
for a half du'm wanting one grain of silver, 
is usurious,} and, consequent^, unlawful. 
AgToeably to the tenets of Haneefa, the 
sale is in this case oom])letely null, because 
It is lawful tor a person to purcnust; uju.y the whole is comprehended under one con- 
thitiff in exchange for a half dirm of Faloos;! I tract, and the invalidity being strong, with 
and^in this case he is required to pay the , respect to a part does therofore co^mum- 
number of Faloos adequate to the pnoe of I «ate itself to the 

half a dirm. In the same manner, it is Avord Give be repeated,^ by the person 
lawful tomirchase any thing for the Faloos | saying, “ Give me Faloos m exchange for 
of n danik X of silver, or a Keiat § of silver. ] one half, and give me ^ 

In aU thL cases, Zi&er is of opinion that ; one gram m exchange for the other half, 
the Wain is unlawful, because Faloos the opinion ofJaneeJ 


the day of seisin; and according to Moham- 1 
mecU from the last day of their currency, 
in. conformity with what has been already 
explained. This difference of opinion origi¬ 
nates ill a difference of doctrine respecting a 
case where a person usurps an article of the 
class of similars, and of which the similars 
afterwards become extinct,^ when, according 
to Aboo Yoosaf, the usurper is responsible 
for tho v.'iluo the article bore on the day ot 
usurpation ; and, according to Mohammed, 
for the value it hore on the last day of its 
ixistence. It is to be observed, that the 
opinion of Mohammed is founded 
tenderness to mankind, and that of Aboo 
Yoosaf on conveiiiency. 

It is lawful for a person to purchase any 

n V, cil F fli'i'Tn nt P n ioosif 


being an nrticle of tale. eBtiraatod hy num 
her and not by their relation to dinns or 
daniks, a specification of the number ought 
therefore to have been made. Tho reason¬ 
ing of our doctor.s is, that the exact number 
of Faloos adequate to the price of a half 
dirm, or a danik, is known (Xov^ the case in 
question proceeds on the supposition of such 

1_1J3 4-Vv^>4* i"fcC4 T f ATI Hi 


with that of the two disciples, because hero 
exist two separate sales, one valid, and tho 
other invalid. If the purcluiser, without 
opposing the halves of the dirm, were to 
say, “ Give me, in exchange for this dirm, 
the Faloos of hall a dirm, and a half dirm 
wanting one ^rain;” the sale is valid in 
full, because, m this case, it is construed to 


question proceeds on the supposition 01 sucti itui, 

a knowMge), and that a specification of I be an opposition, on the one hand, of one 
the utimbOT is therefore unMoesaary. W ! wantiiig a^gram 


the purchaser were to say, “ 1 have bought 
this thing for the Faloos of one dirm, or two 
dirras,’ tho bargain in that case also is valid, 
according to Aboo Yoosaf; for this expres¬ 
sion means tho numbe;r of Faloos to which ; 
the price of one or two dirins is adequate, 
and not the weight. It is related as an 
opinion of Mohammed, that a sale for the 
Faloos of one dirm is not lawful; but that ■ 
a sale for tlie b'aloos of any thing under a 


one half dirm wanting a grain; and on 
the other, of a half dirm with the super¬ 
addition of a grain for the Faloos of a half 
dirm ; and this is lawful. 


BOOK XVIII. 


* Such, as fruits, or other articles which 
are to be had only at particular seasons ot 
tho year. , , i 

+ That is, for Faloos to the value of halt 
a dirm.—(The distinction, in this instance, 
turns entirely upon the nature of the phrase 
in the original idiom.) 

t A small silver coin, the sixth part oi 
a dirm. ^ ^ „ 

§ A Carat, the twenty-lourth part of an 
ounce. 


OF KAFALIT, OB BATL. 

Definition of ike terms used m hml ,— 
Kafalit, literally, means junction. In the 
language of the law it signifies the Junction 
of one person to another in relation U> it 
claim (some have said, in relation to a debt 
only; but the first is the most approved 
definition). — The person Avho'renders obli¬ 
gatory on him self the claim of another, 
whether it relato to p<non or property, i» 



















BAIL. 


theKafeel, or surety:—the claim itself, 
iiJT^vour of which hail is given, whether 
tt relate to the person or property, is 
termed Makfool-be-heethe claimant is 
termed Makfool-lo-lioo; and the principal, 



of a part indefinitely is therefore eqiii 
to the mention of the whole, ft is otherw ise 
^vhere a porsuii says, “ I have become bail 
for the hand" (or “the foot"), b(5eatise 
neither of these parts arc ever used to denote 


or person who gives hail, is termed Makfool- I the wliole of the person, and the bail so given 
an»hoo.-~In eases of bail for the person, is therefore invalid. 


however, the terms MakfooLhe-hee and Mak- 
fool-an-hoo relate to the same thing. 

Cluip. I. —In trod uc tory. 

Chap. n.“-Of Bail in which two are con¬ 
cerned. 

Chap, III.—Of Bail by Freemen in be¬ 
half of Slaves, and by Slaves in 
behalf of Freemen. 


( HaPTER I. 

Distinctions,—Bm is of two descriptions. 
I. Bail for the person, which is termed 
llazir-Zaminee, ll. Bail forproperty, which 
is termed Mal-Zaminee. 


If a person say, “ I am respon«ible [Zamin] 
for such a person,” it is a valid bail be¬ 
cause this is an express declaration of the 
intention of hail. It is also a valid bail, if 
a person say, “ This is upon me," or, “ This 
is towards me," because both these ex¬ 
pressions indicate an obligatory engagement. 
J n the same manner, also, bail is contracted 
by the words Zeyim and Xabeel, for both of 
these signify bail, and henoe it is that bail- 
bonds and other iTigtruiiientg of obligation 
are termed Kabfila. If, on thei contrary, a 
person say, “ I am responsible for the no¬ 
toriety of a certain person, " bail is not con- 
traoted, since tlie responsibility, in such case, 
relates merely to the notoriety and hot to the 


Bail for the person.— Baxl for the person claim. Hence, if a person should say, in the 
is valid; and iu virtue of it the surety is Persian language, “ His acquaintance is upon 
bound to produce the principal, or person me/’ he does not thereby become bail.—lf, 
whom he has bailed.—Shafei is of opinion . however, he should say, *' He is mv ac- 
that bail for the person is not valid, because quaintance," lawyers are of opinion that he 
the surety undertakes and renders obliga - 1 becomes bail because of ancient custom. 

' - — —.^ he is not i 'Fhe surety must del her np the person for 


torv on himself a delivery which 
capable of performing, inasmuch as he 
possesses no power or authority over the 
person of the principal; contrary to bail 
for property, as in that ease the surety 
possessing power and authority over hia own ^ 

property is thereby enabled to diachaige the | oJaimant,^ 
obligation he has contracted—The argu- » he he deli 
ments of our doctors upon this point are 
f wofold. Fiust, the prophet has said, * ‘ pie 
surety is responsible/' which is a proof that 
both modes of bail are lawful. Secondly, 
the surety is inn degree eapabhi of delivering 
tlie person for whom he is bail, as he may 
inform the claimant of his place of abode, 
the bar between them, 


whom, he ts hail at the stipulated period; and 
m failure of this^ is liable to imprisonment, 
Lit in a contract of bail, it be stipulated that 
“the surety shall, at a fixed period, deliver 
over the nrincipal or person hailed to the 
ant,'' it is in that case necessary that 

_delivered to the claimant, if it be re- 

: quired, either at the fixed period, or at any 
time afterwards, in order that the Burt;ty 
may acquit himself of the engagement into 
winch lie has entered. If, therefore, he 
deliver the person bailed on the demand of 
the claimant, he then becomes released from 
his engagement; hut if he refuse to deliver 
him, the magistrate must in that case inl¬ 


and thus remove --* ..... . 

since, after obtaining such knowledge, the , pnson Inm lor failure in the pertormance ot 
clainiaut may demand the aid of the ofiicers ' his ^.ingagenient. He is not, however, to bo 
of the kazee, by whose means he may secure imprisoned on the first summons, as he may 
his pre^sence. ‘ - - t r-.. 


OTiere is, moreover, a neces- i not then know for whatreasou the Kazec had 


sitV amongst mankind for this kind of bail ; ^ 
and tho characteristio of bail, namely, a' 


summoned him. 

If the principal disappear^ the surety tntist 


i uiiction of one person to anoth er in relation be indulged until Un\e U\ search for h im ; and 
to a claim, is observed in it. 


Under lokat forms contracted, 
the person is contracted, where any one sa 
I have become hail /or the person of a 


■ the contract is fulfilled htj detwermy up the 
Bail for \ principal at any place which admits of liU- 
ys; If, in a case of bail for the person, 


X -- ._ the principal should disappear, it is in that 

particular man/"or, “ for his neck/^ or, “for case incumbent on the Kazee to afford the 
his soul," or, “for his body," or, “for his I surety a aufficient period to go and come in 
head," or “ for his face;" because some of search of him; and afterwards to imprison 
these' words really moan, in their common ! him, in case of his not producing the nriii- 
aeoeptation, the whole of the person, and | cipal, because he is then proved to have 
others bear that sense metaphorically, as has failed in his engagement.—If, however, he 
been already explained under the head of ' produce tho principal, and deliver him to the 
divorce.—-The effect is also tho same when a j claimant, in Kuoh a place as 711 ay enable him 
person says, “I have become hail.for the to litigate his suit with him, the Kurety is 
half of a certain person,” or “ for a third of , then released from hh engagement (/huil , 
him," or “ for a part of him;” because the because of his perfomianct: ot the oblrgation 
person, in the case of bail, being incapable , he had contracted; and the end oi the con- 
i>f di V ision of dismemberment, the mention i tract is likewise answered, as it only roquuvs 
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him obc6 


f ht> and afterwards deliv er him iu the 

market-place, still he is released from his 
eiiffaRement, be(‘.auge the object of the bail is 
anaworcd, (Many* haye obsfjrvedthat in the 
■preaeiifc aire the aurety would not in such. 
C£iae be released from his obliffatioii; because, 
as the probability in this ago is that the 


BAIL, 

If he should have t ho is nevertheless released on such delivi 
‘ in the assembly of 1 beoauso this being tho intentian of ^ the o 



tract, it is consequently established indepen¬ 
dent of an express declaration. It is to bo 
observed, likewise, that the surety boeotnes 
exempt from his obligation on the delivery 
oi the person, without the acceptance of tho 
olaiinaut being required as a condition, in 
tho same manner as in the payment ot a 


people would aid the defendant in preventing I doy. , , ^ ^ . 

ms appearurvoe in the assembly of the Kazee, ^ Or, hy dehmnng JumselJ ap.-^UiE effect 
and tiiat they would not assist tho claimant is also tho same, in oase the principal shouicl 
" enforcing it, such a clause is therefore ' ^+* •ntv>sAnh hitci nprsnn, as if he shotiln 


in ___„ —,- . 

benotioial.)-~lf, however, the surety deliver 
over the principal in. a desert, he is not 
reieaxsed from his engagement, because the 
claimant could not in such place litigate his 
suit with him, and the object of bail remains 
therefore unaccompliBlied. In^ the same 
manner, ho is not released from his obligation 
in case he deliver him up in a village where 
there is no Kaz«e; because, where there is 


of himself present his person, as if he should 
’say, “I have x>resentcd myself on acoounfe 
' of the bail of a partioalar person who has 
become siirety for me.*' lliis is approved, 
because the surety being entitled to contoncl 
with him, in order that he may deliver him¬ 
self up, it IS tliereforc permitted to him to 
deliver himself up voluntarily to prevent 
contention. 

Or, hy his being delivered up by a mes- 


no Kazee. the claimant can obtain no decree. | senger.—l^ is also lawful for tho agent or 
If he should deliver him up in another city riol.tmr. i-h« t.ot.. 


tiiaii that in which he had entered into the 
contract of bail, he is then (according to 
Haneefa) exempted from any further obliga¬ 
tion.—'f he two disciples are of a different 
Opinion, because it may often happen that 
tho witnesses are in the city in which the 
contract was formed. — If, moreover, he 
deliver over the principal in the prison, 
where ho has been previously confined by 
another for o, different cause, he is not 
released from his engagement, because the 
clainmiit has no power, in such situation, to 
litigate his suit with him. 

The death of th^ principal releases the 
surety. — If, in a case of bail for tho person, 
the principal sliould dio, the surety is then 
released from his en^vagement; first, because 
of the impracticability of producing tho 
person; and, secondly, because, in the aanie 
manner as tlie appearance of the prinoiiuii is 
by such event defeated, so also is the enforce- 
ni( nt of it on tho part of the surety. 

And the death of the surety a?muls the 
contract. —Tiik same rule also holds in oase 
of the death of the surety; because it then 
becomes impracticable for him to deliver up 
his principal; and, also, beoauss his property 
is not of au analogous nature, so as to auniit 
a discharge of the obligation by means of it. 
It is otherwise in the oase of bail for pro¬ 
perty, for if the surety for property die, tho 
obligation of bail does not then cease, smoc 
it ii.^ necessary to discharge it by means of 
las property, to whatever amount he may 
huvG rendered hiraself liable. 

If the claimant die, the heirs or executors 


messenger of tho surety to deliver the per¬ 
son, as those are tho representatives of the 
surety” himseK. 

The payment of the claim may be suspe^ided 
ttpo 7 i the no7i^production of the prmcipah 
—Jv a person become bail for the appoaranco 
of another, on this condition, that, if he do 
not deliver him within a particular period, 
he shall then be respoiisiblo for the claim 
upon him (a thousand dirms, for in-stance), 
and he afterwards ^fail of^ producing Inm 
within tho fixed period, ho is then bound to 
make ^ood the claim upon the suretec ; be- 
causo, in this case a bail, for property is sus¬ 
pended on the coiiciitum, natnely, tho failure 
in producing the pexsou within a fixed period; 
and such suspension is valid, booaiiso of tho 
custom of mankind. 

JSut still the hail for the person remains 
in force. —Hence, when the condition is not 
fulfilled, the surety becomes responsible for 
the claim; and he is not, neverUtelG^is, re¬ 
leased from the bail for the person ; beoauso 
bail for the person and bail for the properly 
are not incompatible. — Shafei maintains thufc 
the bail in this instance is not valid; bo(}«u.se 
bail for property induces a responsibility for 
property in the same manner as sale; and 
hence it is unlawful to suspend it^ on a 
matter of doubt and uncertainty; in the 
same • manner as iu the case of sale. — Tho 
reasoning of our doctors is that bail for pro¬ 
perty is ultimately like sale, inasmuch as it 
entitieB the surety to repayment from the 
principal of what he advanced to the claimant 
on Ilia account,—’and that in tho beginning 
it resembles ^ gift, being an acquiescence 


man demand the fuljilmeni-'lje the claimant ; in responsibility without any exchange.—-In 
should die, hia e’xeotitor (if there be any), or ; due observance, therefore, of both these cir- 
otherwiflc his heirs, are entitled to claim the ; cum stances, it ia doelarod that the suspension 
fulfilment from the surety; because heirs ' of it, on an imoertain condition (such as tho 


and Gxeeutors represent the dead. 

The surety is released hy deiiveidng up Jm 
snretee.- ly, in a case of bail for the person, 
tho surety should not stipulate his release 
from the bail on the delivery of tho person, 


blowing of the wind, the falling of the rain, 
and the like), is invalid ; but that it is valid 
if suspended on a ceitain condition, such as 
in tho oase in question. 

If the tbm he fixed^ and the sundae die in 
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the surettj becomes responsihle, 
“iI'..s^ person be bail' for the appearance of 
another on the morrow/* under a condition 
of Answering’ the claim upon the other him¬ 
self in case of failure, and the principal die 
before the morrow, he is in that case surety 
for the property, because licc*e the condition 
on which he agreed to the responsibility 
olearl 5 " takes place. 

Vase of hai l for proper ty, connected with 
hail for the person. —If a person claim one 
hundred deenars from another, either with 
or without an explanation of their quality, 
and a. third person become bail for the person 
of the debtor, under a condition that “ if he 
do not deliver him otx the morrow, he shall 
bo responsible for an liundred deennrs/* and 
he fail in /he delivery of him on. the next 
day, he is in that case responsible, according 
to Haueefa and Aboo Yoosaf, for the one 
hundred doenars.*-Mohammed maintains 
that if the quality of the deenars. be not 
explained previous to the acceptance of the 
bail, the claimant has no right afterwards 
to explain their quality and dfiinand them 
from the surety.—His arguments in support 
of this opinion are txTOfold. First, the 
surety lias rested indefinite money upon a 
matter of doubt and uncertainty, inasmuch 
as ho has not specifically referred the ono 
hundred deenars to thoao which ^ were 
claimed (for which reason the bail is in¬ 
valid, even if a definition of the quality 
have been previously given).— Biccokbly, 
the claim or an hundred decnans, without 
a definition of their quality, is invalid ; 
whence no obligation lies on the surety to 
produce the debtor; and as, where the pro- 



manner give bail of hiiiJ5«j 
admissible in the opinion of all our ( 
because that which is the end of bail lor the 
person is in this case also answered, since 
the production of the person of the accused 
is bereby secured.—It is to be observed that 
the person upon whom punishment or re¬ 
taliation is claimed, must not be imprisoned 
until evidence bo given, either by two people 
of unknown oharaotor (that is, of whom it 
is not known whether they be j nst or unjust), 
or by one just man who is knowm to the 
Xazee; because the impriBonmeut, in this 
case, is founded on suspicion, and suapicion 
cannot be confirmed but by the evidence of 
two men of unknown character, or of one 
just man, It is otherwise in imprisonment 
on account of property; because the defen¬ 
dant, in that instance, cannot be imprisoned 
but upon the evidence of two j ust men; 
for imprisonment on such an account is a 
grievous oppression, and therefore requires to 
be grounded on complete proof.—In the Mab- 
soot, under the head of duties of the Kazee, 
it is mentioned that, according to the two 
disciples, the defendant, in a case of punish¬ 
ment for slander, or of retaliation, is not to 
be imprisoned on the evidence of one just 
iTUm, because, as tho exaction of bail is in 
such case (in tbeir opinion) lawful, bail is 
therefore to be taken, from him. 

yi pledge or hail may he accepted^ for the 
payment of any fixed tribute,--1^ is lawful 
to take a’pledge or accept of bail for the 
payment of any fixed tribute, because tribute 
being a debt of which the payment is do- 
mauaod, it may be discharged by means of 
the pledge or the bail, and hence the objects 


auction of the debtor is not obligatory on I of these contracts is answered. 


the surety, the bail for the person is of con¬ 
sequence invalid, it follows that the bail for 
the property is also invalid, since this rests 
upon the other.—(From what is here ad¬ 
vanced it appears that the bail in question is 
valid if the (iua.lity of the deenars be speci¬ 
fied.)—The argument of the two elders is 
that the deCnars, mentioned by the surety 
do evidently, from the cire urn stances of the 
case, relate to those claimed.—It is, more¬ 
over, a frequent practice to keep a claim 
in a state of doubt and uncertainty.—The 
claim in questiou, therefore, is valid, in this 
way, that the claimant will (it is to be ex¬ 
pected) explain the quality, and such expla¬ 
nation will be applied to the original claim; 

—and upon the claim becoming valid, the 
first bail (namely, bail for the person) be¬ 
comes valid; and in consequence thereof the 
second bail (namely, bail for the property) 
also become>s valid. v^.. 

Bail for the. person cannot he exacted in because 
cases of punishmeni or retaliation, —Baiu for ' without 
the person is not lawful in cases of punish¬ 
ment and retaliation, according to Haneefa; 

—that is, the Kazee has no power to exact it 
by oompidfiioii. 

Blit may he taken if offered hy the accused, 

“If, however, the person upon whom pu,n- 


If bail for the person be first taken from 
one, and afterwards from another, the bail 
in that case holds with respect to both ; for 
the design of bail is to fix the obligation of a 
claim, and this may be extended to many, 
so as to render them severally responsible. 
Besides, us the object of bail is security, this 
is increased by the taking* of bail from 
another; and hence there is no incongruity 
in the existence of both at the same time. 

Bail for property is lawful^ if founded 
upon a just debt, whether the extent he known 
or uncertain, — All that has been here ad¬ 
vanced relates to bail for the persou.-^With 
respect to bail for property, it is lawful, 
whether the extent of the property be known 
or uncertain, provided it be founded on a 
just debt,—that is, a debt which cannot bo 
annulled but by naymenfc or exemption : in 
opporiition to a claim of ransom, which is a 
debt due by a Mokatib to his master,— 
that may possibly become null 
payment or exemption, by an 
inability in the Mokatib to discharge it. 
Property known in the extent is (for 
instance) where a person says to a clairaaiit, 
1 have become bail for a person who owes 
you a thousand new dirms.' The nature of 
uncertain property may also be explained 


iahmciit or retaliation is claimed, shoidd in a by an example ; as for instance, where % 
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rt:r».ni fissr*!, “ 1 kave become bail for tlie 
.Iclit \.lticb a particular persoa owes to 
you i” or, “I ba-ve become bail m this sals 



bail, on the contrary, does not involve h*^ 
inve.stitare with right of property. -Inefe 
is therefore a difference between these oases. 
for“whn1»Ver"olato may lereaftM be made Bail may 6 f tutiwmM ap.oi any M 
m the suWeet oiTt’^^^^^ is termed I proiier condiUan.-lm siisperisum ot 

“jiSiSrdi*. t wi“. 4id™t, HI v*r£r”t“'i -u'Ss i.s*s 

;st, for whatever n\ay happen. In J^ort, bail I say to another * ‘ ^ ; ’>Zor " If any- 

for certain or -uncertain property is lawial, /eyd, the price is npon_ . 

becatise hail rests upon a broad foundation, 
and a small decree of uncertainty_m it is 
therefore of no consecjueiice. Besides, all 
OUT flrurtors are agreeil ni ihn legality oi 
Kafalit-be’l-dirk, or bail for wbat may 
happen; which is a conviiictiig argument 
of the legality of bail Ibr uncer tain property. 

Moreoverj bail is lajvful in tho case of 
iinintentioTial Shoodja [a wound occasioned 


If any- 

Lilt? •— 

thing bo due to you iiom^a ce.rtaiii p*Ji^o» 
that ia upon me,’ —o.r, "n a certain artiolo 
bo usurped from you, the damage is up^ 

in» —in all thes*: ^ the biul is 

all onr Joctori Imre ,i(rri't-d ufou the 
Uttalitv of Kafalil.bp'l-dirk, when suhj.rndwl 
on a t'omUtion. It i» to b« oWrvml. how- 
tv(.T. (bat although I'onclitioniu boil be law¬ 
ful still it is requisite that the condition 

.n't- “ jzsK Sd°--.vs‘” 

bft in it a great degree of uncertainty ;; adapted to ^ f ’ 

because it is possible that death may ensue,, restmg ^pou the obligjvtion of^a jigm^bu ill 

i * 1 * d^.. # .a 1 k .h 4 hi-.» • it 14. AlAri 


wiiieh iiiilucos retaliation ; lod it is alfe i 
prwiublo iliaf a rroovciy may take place, mj 
which C tuo a tine of proin rty only i» required. 

Now if. notwilhelrinding this dcKreo of 

nneertaiuty, the bail be lawful, it follows 
that it is in thy same manner lawful in Iht 
cas»;‘ of uncer til in property. . ,^7 ^ 

In d ‘ytsf (]f htiUt thii olctimcint is (it liodYti/ 
to Make his demand either from the sure^ 
or the principal* — The person to 'W'hom the 
bail is given is at liberty to demand payment 
either from his debtor, who is the principal, 
or from hi> aun ty, boonuse bml ji 

junction of pf^rsonal rcsiioiibimhty to the 
pcT!4Tmui rf ^poiiaibility of thci dobtor, 111 a 
claim ; and this does not imply, an exeinp- 

'crtr^ry;’;it"maSs'S clVnl^eL ‘J.f fc iuntiftbe fain Ml m -^e. windJdow.-Mu 

XuW*huvv?'Ueu^ 3 p‘edfierM a®3ition i dition irinvalid, and therefore an immediate 
r inteact ^ bail, in which case the ' payment of. the money is 
contract of bail becomes a contract of [ the suspension bad on a oondi^^^^ 

transfer, in the same manner as a transter 
becomes bail, if a condition of ex<^ption. 
to tho debtor be not specified ; beoause 

reg'urd mm-t bo bud to the spint of the 
contract; and in tho former ir-stance the 
c’unttuct brarfi ibo M of :i tranifcTj in 
the 'Miiue milliner as, in ibo latter, it bear* 
the McriHe if’ boil. 


fbe fiiroty tihould .‘ay, “ H tho sabjoct of 
tbi wile uc not clniinrd by aiiothtr, » 
iny'self rerspoiisiblo for the pnoe)/ or, by 
reBling up4in the posivibiliiy of the exaction 
of a dobt (as if be were to sa^, 

Zeyd [niearingthe principjJ] aiTiymg, &c.)y 
or, by restiag upon the imposHibiiity ot me 
exaolion of a debt (as if ao were to 
tiponeu?h a pcTHon [uiiamog tne pnueipaij 
disappearing,* dec.), for the annpcnsion u[/oa 
a condition not of a fit nature (buch 
upon the falling of rain, or the blowing oi 
yvind), h unlawful.—In the ^ame munner 
alw, it is ful 10 fitiiniliiU tbraii evenU 
AS the period for paymenl of debt;—an it u 
person should say, “ I have becomo oau lor 
the debt due to you by^ a . 


, ccrtitui pew 'll, 
wind Mow,*’ in 


and it does not become invalid froni tJy» in¬ 
validity of the condition, being sumiar w 
the case of divorce and emaDcipalion. 

IVhere the hail is given %n an unhmitea 
manner, the arnoimt ts ascertained hy tesU- 
mony, or, that failing, hy (he drclntation of 
thif iurvfu. I K the surety wiy to the claimant 
I am bull for tho debt duo tu you by a par* 


tall xmon either or lott.-lr ! tioular persoiufand it be afterwards proved, 
the tv^reon^lo w^o^n bail gi ven bv witnesses, that the debt amounts to one 
upon^^^ upon i thousand dirTns,.in that case the surety is 

upUTj une or wit; uwu S ^ • ' _mnt oTiT« nonmiflo rirnin bv 


mi.her the debtor or the Wety, —he is 
entitled also to call upon the J be 

may, if be please, call upon both. it is 
otherwise where the proprietor demands 
compensation for his property from one or 
two u 8 urp<TS {that is, from the original 
usurper, 


answerable for that sum, because prooi by 
testimony is equivalent to that by actual 
sight. But if the amount of the debt should 
not bo proved by witnesses, the averment of 
the surety is m that case to be credited in 
the amount which ho may acknowledge ; for. 


Ts uS 

it again from him); for he cannot then beyond bis o;wn acknowledgment, he 
demand it from tho other 5 because upon 
ids aft’recing to accept compensation tor the 
usurped property from one of them, he 
thereby constitutes him ppprietor, since 
option of compensation involves investiture 
with right of property; and henoe the 
impossibility of hia afterwards constituting 
the other proprietor. A claim in virtue of 


sidored as the defendant.—Hence if tho 
principal acknowledge a greater amount 
than that acknowledged by the surety, it 
cannot be admitted to operate against him ; 
because, considered as an acknowledgment 
or declaration with regard to another, it ia 
invalid, as an acknowledger has no power 
over another. It must be credited, however, 
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_rslfitioruto hiinself; for Ite haa power become bail for a debt of one 

own person. , dinns, should eoiripound with the 

may be contracted wUh’or loithoid tJw fur the paymont of five hundred diitnsfor 
consent of the prinGipal.—Vi' is lawful to in this case ho is «;ntitled to receive only live 
btTonie bail either with or without the desire I hundred dirms^ from the debtor, bocaueo 
of the principal; because the tradition with i composition is similar to annulment of part 
respect to it is absolute, and does not restrict of the debt, and the case is therefore th© 



it to the desire of the principal. Bail, more 
over, bein^*' an obligatory engagement, is a 
deed relative to the surety himself, in which 
there is an advantage to the olaimaut and no 
detriment to the prineipol; for if he should 
ha.ye becoino bail without the desire of the 
jji'iueipal, then he has no rij?ht to apply to 
him for what ho may pay on his account; or 
if, on the other hand, ihe bail was contracted 
by his desire* then the_ principal has ex¬ 
pressed his aciiuiesoenoe in his claim of re- 

E ayment from him, to which iio is entitled 
ecause of his having made the payment in 
yirtue of authority from him,—whereas he 
I as no right to repayment in case of haying 
become bail without the desire of the princi¬ 
pal, as the payment so made was a gratuitous 
deed. 

Olrcwnstaiices under which a surety has 
or has not a right to demand compensation 
from Jm principal. —It is to he observed 
tliat the surety has a right to a repayment, 
from the principal, of the sum which he 
may have advanced on his account in virtue 
of the responsibility he contracted by Ms 
desire.—As for instance, if the debt be one 
thousand good dir ms, and he pay the claim¬ 
ant one thousand good dirras, he is then 
entitled to the repayment of one thousand 
good dirms.—But if he should make a pay¬ 
ment of a nature different from his engage¬ 
ment,—aa if, having become bail for one 
thousand good dirms, ho_ should pay the 


iiiuuaujuu g\>uu utiiuo, riu hhuuiu yu.y i 
claimant one thousand had, or vice versa,— 


ButuG as if the claiiaaiit had rennttedpart of 
the debt to the surety; and as, in case of 
remission of the debt by the claimant, the 
surety has no right to receive anything frotn 
the debtor,—it follows that, in the case of 
composition also, he has no right to receive 
more than he has actually paid. 

ITe cannot claim rcimMirsement until he 
has actually discharged the claim upon the 
principaj. —A stinETY has no right to advance 
any claim on the principal until he make 
payment on his account, beoauso he does not 
beoorat) proprietor of the debt until he pays 
it, ].t is otherwise with respect to an agent 
for purchase; as he is entitled to receive 
from his oonatituont the price of the mer¬ 
chandise previous to the payment of it on 
his part. The^ reasou of this is that there 
virtually subsists a contract of exchange 
between the constituent and his agent; 
because tlie right of property is first ostab- 
iished in the agent, and afterwards shifts to 
the constituentand hence they stand to 
eacli other in the relation of Duyer and 
seller whence it is pcrinitted to the agent 
to detain^ the merchandize from hia consti¬ 
tuent until ho receive the price from. him. 

Ihit he may proceed as the claimant pro¬ 
ceeds. —If the claimant importune the siirety 
in pursuit of his claim, then the surety may 
in the same manner importune the principal 
or suretee. If, also, the surety be imprisoned 
by the claimant, he is in the 


_ . same maimer 

entitled to imprison tho primupaL 

he is in that easp entitled to receive from the ! He is j'eleascd hy a discharge to ihe princi^ 
principal thf! full amount for which, by his \p(il; hut the principal is not released hy an 


desire, he had become responsible; because 
the auroty, from the payment of the debt, 
becomes projMetor of it, and stands there¬ 
fore in the place of the creditor;—in the 
same manner as if he bad become proprietor 
of it by virtue of a gift, or of inheritance 


exemption to him. —Ip the olaimaut remit 
the debt to the suretee, or receive payment of 
it from him, tho surety is in that case re¬ 
leased from his engagement, because the 
debt, in reality, is due by the suretee but 
if he exempt the surety, tho suretee (or 


(that is, as if the claimant had bestowed principal) does not thereby become exempted 
o.n him a gift of the debt due to him by the j from bis^debt; because the surety is merely 
principal, and permitted him to take posses¬ 
sion of it,—or, as if the surety had suc- 


surety i 

I a dependant j and, also, because ho is liable 


ceeded to the debt in right of heritage ;— 
or, in the same manner as where tho person 
to wlioni a debt has been transferred acquires 
a property in tho debt ^ by either of these 
modes).—It is otherwise in the case of a per¬ 
son instructed to pay a debt; for if a person 
be desired by another to pay a debt on his 
account, and pay it aocordingiy, he is in that 
case entitled to receive from the other the 
exact Bum he has naid on his account, 
although the debt relate to bad dinna, and 
lie pay it in jjood; becau-so a person ao in¬ 
structed, having incurred no responsibility, 
has therefore no right to becoine proprietor 
of tho debt in virtuG of his having paid it. 
—•It is otiicrwise, also, if a person, haying 


only to a claim, whereas tho debt exists in 
the principal independent of such (daim. 

dad the same of a suspension of the 
c/<4’m.y-lF the claimant allow the prmoipal 
a respite from his claim, or suspend liis claim 
upon him to a more distant period, such 
respite or suBpension of claim opers-tes also 
in favour of the suretybub if he grant a 
respite of his claim to the surety, it does not 
operate in favour of the principal;—because 
respite or suspension, as being a temporary 
re mission, is therefore analogous to an abso¬ 
lute remission.—It is otherwise where, the 
debt boin^ immediately due, the creditor 
accepts bail for the payment at the pe.rlo(l of 
a, month afterwards; for this suspension of 
his claim for a month operates a Iso in favour 
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Woau^e We the period of i used, means tlmt tho eluiin hi.* hcui 
• ■ u ith thl clai,Jni, ./.-../...rv- ' v..'A | imyrn-'iit of jt fr.,D. th., '^.rmcil.fil. Kku l. ko 

■ » t.. __4^. 


/V. ./n ..,../ J->rtl,<'i- .y«moot/»r_ - IK u *ur.J y. )n '‘'““Jll ■“> 


111 iUVA}^i«'* • t 

1 ]uiVf • idiiru'ed you. 


er •Jfiftwpdit. IK u Jkurc^v. in ^nouia nn nii^ .r-,, 

n nf"one thoiisaiid dirms, conipovmd the surety is not entiuea xo any uiiu^ In.tu 


area uu'xu», lu —- r—^ . 

and tlie surety become exempted trom tneir 

respective obligations for the reiiiammg nve 
, ' ^ 1 1 i:_ . 4 V\o uiirof ir hovin> 


OOlnW; liClC WJkyi.C-aDI-M. j _ 

made of its operation towards another, iH 
oonsiderod as an annulment, and not as a 


hundred dirms;- 




llUliiireu uuma, — .—« 

reforrod the oomposition to the thousand 

dirms duo by the principal, I ho nnnt ipui 
beoamcn llu rohy relouM-d Irom hiH obligati.m 
by tho payment of live hundred dirms; lor 

IX ■ _ - _ Pif -rvart. n! ihft 


say. you, are enlarged, without addmg, 
“towards ]ii»*,** in that case there is a dis- 
agrccmcniamoiig'ii our doctors. ~ Mohumiind 
alleges that it is similar lo the acoend 


ll.'KlS'rf'tho Sb» tom ', vw'~ tie Si tadfi? oKSpion tbjt 

SfobuS.S“.S;a«. .1.. »!.«. .f •!.. 

luain, hu\o «aid thut, in oil Ihono eas-s, if 
tin. elaiinaut ho prc^» iit, it it» repuMte to 


obligation occasions 

' Atid hoH n cUrhn upmi fJu* surftjj for whU 
ht piiy* iu Hu h- awo iii IIuh 


culith.d to f'Vi* huri.lrvrl diriUH troin tly 


buroty, i>rovided he ujiu iod iu(' th»_ bail 
VI il.h hi^^ ooiii>e’d. It ■*vt'r« otniTWlse if tfio 
♦oiretv kIiouW compound the dt'bl lor some 
thing of a dilferent specie* (as it, instoad ot 
tile dirms, he should agree to pay a particiiiar 
number of deeriars, or any articdo ot mer- 
d.-indiw) : lor in mich OMo hr is eiUitlrd to 


1114. CIUIIIUIUV 

demand an explanation irom him, sinCO iio 


has used a dubious expression. 

Ail e.nlciroeiTiB'iit frotii hau cannot be .sws- 

rrnthxl upon a com/iOun. 'J’ll t iniipounUm Ot 

tnluvgcnr>iit fioiu bail m a o ^iditum is m»t 
lawful; hccau>)». un cnlurgenn iit of tins klD(i| 
ttn wod oj that of other dr,'4C;ipti )n.‘». iiivolvr^i 
• lor in Hiich CMC hr is eiUU-irti lo iiri tudowinyut with right vt property, and 
a iiill piiyiiiHut of ilu* dubi, iinoo nn-h com. 1 the ui^poimion ot an 

SeWerand 'L ‘s'^^rerb™ tion^S 


in fact, a surety is n sponsible for a claim, 
aad not for a debt,— whouoe such enlargij- 
ment is, like divoicc, a mere annulment ,i 
and therefore cannot be undone by the rojeo- 
tion of tho surety :t-and the enlargement 


C3CClltlIl^Gjr ft/llvl t-1113 c>iiiv^vy _ i 

of the debt iu virtue ot his having given a 
CO] laid erat ion for i t. 

A surety cornvbundind for an exemption 
on hk own behalf does not cliscMrpe the 
prineipaL—\ f the surety compound with the ^ 

slSe^bThfart.'^^vIs/w ; -in 

„ru..ic,l to th. surety from t. clfl.m upon luiu. t 1 la ‘‘l''.""V " ",f' , “f „^.i . n. 

Thnu. for iuBUim r, it the biircty lor ■•uc pby.ioal (it.tuiction whirh tt., .vuw iionxn. 

« I . ...itU elk.I 11 /I V 


— I HUM, It-ir lUDUIUti,!* K*v .— 

Ihouwind dirma .xuopouml with the oredllor 
for one hundred 4111*111*,—in ••tlic.r word®, it 

the creditor agree that, on condition ol hns 
pajdng one hundred dirms, he will exempt 
iiirn from the rest of his obligation,—in that 
case he becomes exempted from responsi¬ 
bility ; and, provided he had bcoome .b*ul 
by desire of the principal, ho is entitled 
to receive one hundred dirms from him, 
whilst tlie creditor retains his claim on the 
principal for the remaining nine hundred 

dirms. , . ,, • 2 

ijiises in xokieh the surety s vi^ht uQuinst 
the principal depends upon the terms of his 
exemption or discharge.—I lF a claimant say 
to the surety, who had become bail by desire 
of the principal, “You are enlarged from 
the claim towards me,^’ in that cast*, the 
surety is entitled to receive the amount in 
question from the principal; because, acGor<i- 
iug to the rules of grammar, this sentence, 
in which the preposition from with respect 
to the object, and that of towards with re- 


tu Miv UWjol/Vj CiMU, UiLtl^W UVTfWxA • - A I A I 

to lUo clftiinutii ol mch objtjcti j to Uiiii 


Sruv. iK'lwixt li debt And a claim. TIiuh 
where a per».»n remitH P* another u debt <ym- 

tracted by borrowing, pmohasu, or she like, 
ho, as it were, conveys or makes over so 
much property to that other but where ho 
remits an obligatory claim upon another to 
answer the debt ot a third person, he thou 
merely annuls a right of liia own , tor as that 
other had not in reality received any pro¬ 
perty from him, ho cannot i>y such rouna- 
sion he said to have made over so much 
property to him. 

t A gift, or any deed vesting property in 
another, cannot operate without the consent 
of that other. On this principle a gift is not 
held to take place luitd tiro seism of the 
donee, as, until then, it is in his power to 
reiulor it void by a rejection. But it is not 
in the power ot the surety^ to prevent the 
operation of the exemption in liis favour by 
tho rejection of it, as it is held to be a.i 
annulment of a right on the part of the 
claimant, and not a deed conveying property 












BAIL. 


_ __ being a mere anruilment, it follows 

sn^'OvTisiou of 't ’*ipoTi s oondition is 
rn'llL* We manner as the suayeiisioia 
C‘i'divorce'.'r emancipation : in opposition to 
the . nlarffi'inent tif trie principal; as that is 
an endow-'ment with right of property, and 
may thereto rt be reip< ‘!:ed by l-Uu, 

BaiL in cases of pt^nieJiment or retaliation^ 
is valid only for the — Bail is not 


and Mohammed.—Aboo "^roo.saf 
a contract of bail is valid, it, navit^^ 
formed without the knowledge of the dlaini- 
aiit, it receive liis assent on its being notified 
to him : and tacoording to several copies ot 
the Mabsoot) his assent is not a conclitiqn. — 

I This disagreement relates equally to bail lor 
I the person, and bail for property.—The 
reasoning of Aboo Yoosaf, in^ support of his 

_ J.I..... i. ...... m j'M'T-i t RrkCT CT Ti rvrkl’in*n.. 


valid 


wmn respecn ro y k _ Uoii tnvxr ono-no-prrvent. it IS therefore binding oi 


Vb^J.UlVJLXj XOJ -- ^-.7, ^ 

tory engagement, it is therefore binding on 
»• nr ri'tiuinr.inn.— i the persoE who ixndertakes it j and hence it 

zi ys t 

ZKLSi .^ndi, .1. of .ooki 

-.-T. 1 • - - „ . 4 < mi. _ J_ 1 .,. 


Vfllin WJDIl rwpeub UV ai*jf ..—VT .1 

Mftlmeat is impracticable by means ot bail, 
as in eases ul puinoluoont or riftaiiato'n, 

•» _O/•! rv-nf Tn ntlRO OT 


/TJTil Jivll for the, price, hut /or I treating of Pazoolee marriages; ‘’ Tlie decla- 
X I, u S.-A I'EMOX may lawfully 1 ration of the surety that he has become hail 
. _. 1 --. ...« I f/kY* o TYoi*+.i^iiiIcir t.Kfi Tia. 


punUbnjoiitt- is lawful. 

Bail may he given for 

become ban, on the part ^ " I cular person, renders the contract complete; 

f M-fimt l«7f^ “s it is * deed affecting the claimant 

the'nart of the seller, for the merchandise ; , (inasmuch as it invests him with a right to a 
aiti finnitlr W 13 therefore suspended^ upon his 

forthatis suh»tam^. of^^^^^^^ reasoning of the'other two 

tion, in c .■, _ £ a'different Idncf I doctors is that bail creates a right; in other 

means of the miretr constitutes the claimant 

namely, the pri , i , . . tjjg opinion of' proprietor of a claim upon him, which he 
aid our^doctora. still it is reoniredthaUhe sob- 1 accordingly demands from him after the 
!>«' intmrt'd for n similar in kmd, nuch as completion of the contract. foIb)wa 

the subltfotof «n iuv'did an article seized I that two points are necessary to the cort^le- 
the i • „ X ’ vYurchase or an t on of the contract, namely, the speech of 

in vinue of an intention to purenase, or an , eauivalent to a declara- 


artiole usurped; but not for any aub^tan 
which is in»uro(l lor «u>mcthiiiR of a dinercnt 
Vin.l, auob M the Bubjvot of u valid »alc, or a 
p:iw'n , nor for any substance held in the 
nature of trust, snrh aa a deposit, a snb.ieet 
of a luun, Mozaribat stock, or partner- 
alu'p stock- If, nfter the purchaser, in a case 
of Bale, bad paid the price, a person become 
bail for the delwery of the goods to him,^-or 
if, in a cane of pa^^nag«. a person become bail 
for the pawnee’s restitution of *lio pledge, 
or. in case of hire, for the renlor s 
inifthcartiolo hir^d, -in nil tho*v ca »€*8 the 
bail is voU.l, because of the jui;ety having 
eng£.|?ed for tbo performanoe of'vrhat was due 
nnd nicumlKi t. 


the surety (which is equivalent to a declara¬ 
tion with respect to the claimant), and the 
speech of the claimant (which is equivalent 
to acceptance) *“~Kow in the case in question 
there exists only one of these two requisifceo *. 
the contract, therefore, is not suspended be¬ 
yond the meeting ; and consequently a con¬ 
tract of bail is not valid but through the con¬ 
sent of the claimant at the meeting. 

JExcept where the debtor is dying , — Exenrx- 
Itfo only jn one instance, — namely, where a 
sick* person says to his heir,^^‘‘ be you bail 
I for whatever dcbti 1 may o'.y»” and the heir 
i)cooioc% bail accordingly in the ibsenao of 
* the creditors; for in this case the bail is 
I effectual, notwithstanding the abs3nc(5 ok the 


X- performance of worh hn a ' creditors’, upon a favourable construction -- 
person tire to two^r^^aaons =ijf-^ebai so raoted 

ft nuadrui>f«i to the narriagr pf a burthcB, 

*« .P^,, +1.0 oniTVYnl onrrviTiir 


and another be bail for the animal carrying 
xn^ lAUT+bATi, it is not valid, because ot 
tile animal being the property of another.— 
This, however, proceeds on a supposition ol 
the hire having related to a specific animal j 
for if *hA minn.'d be not specific* the h^l is 
valid, ill that mBe it is in the power of the 

1 Liti nTiTtY ■fm' T.nft 
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is* in effect, a will, and is therefore valid 
without the intervention of the claimant 
(and hence lawyers have remarked that this 
species of bail is not lawful unless when the 
sick person is in posHession of property i 
cause a will would not otherwise be lawful); 
Sboo 3II)LY, the sick person la the representa¬ 
tive of his creditors, because he stands in 


rol’nnX “mal of S Z , need^f being soTinorderthat he may divest 

e«&e of tEe 4rthen. In the same manner, himself of hia obligations; “^“ C-e^’to^the 
carnageox u a ►Uve for ueivioc. ' Ihi* u attended with an advantage to tlie 

1 “ his nrrforuianco of the set vice creditors,—The case is therefore the same as 

bail given for h P property if creditors bad themselves been present. 

hrhaa oonsequW no 1 OBJEcnos.-If the sick person represent 
?ower ofiMig wtot hfZ u/der- his creditors, it follows that^his acquiescence 


A contract of hail mutt he formed wi^ the 

tonuntojth, riito-nt—AcowntvCTorbail w 

not valid unless it be formed with the wnsent 

of the claimant.—This is according to Haueefa 


is a neceBBary condition, in the same manner 


*Arab- Mareez.—Always meaning a per¬ 
son sick of a mortal illness. 










_syp/r.—C hap. 1,1 

that (if m’efltjhoTs, had they been pre-” 
Hnu ;:-And ihdt iht? <?x|.Trkiioti nt' ‘' Be you 
bail on my part tor whatever I owe, ^ is not 
conclusive of the contract; whereas this ren- 
den it oonrlusive. .. 

P.Eri.v—"^fhe bail founded on this speech, 
of the sick person is valid, and his acqiiies’- 
cence is not required as a condition ; because 
the meaning to be deduced from the speeoh 
is, evidftTil-ly, a desire on the part oi the mok 
man that the bail be concluded, and not 
merely a cojiauUntion respecting: it; and ms 
speech therefore resembles an order tothe 
concluMonol*a mnmaKO.already e.^piainca 
under the* hiiid of marriage.—Mt to 06 on- 
sorved that if the speech of the sick person 
he add rcAiM’d to a stranger, there is m that 
case a disagreement with respect to 
yalidity ^he hail.) 

of hail qy'atuitoushj entered i7ito on 

hehaff of. an insolvent defuncts —debtor 
die without leaving any property, and another 
becoml^ hail to his creditors, such bail is not 
valid, according to flaneefa. 'dhe two dis¬ 
ciples allege that it is valid; because it is 
uudortak^n on account of a debt, eMtablished. 
as thr right of the er-dit'-r^. and whioU ih 
still extant, since no person has discharged 
h, whence it still exists, so far as relates to 


BAIL. 


Sl 


to the debtor *’}; because the surety does 
become proprietor iu virtue of such a seiain : 
on the oMitraiy, Ke is in such enso uiHiely a 
trustee.—It is to l)c eh:«rvcd lii*t whuv. iiio 
surety thus receives the thousand dirms, and 
becomes proprietor in virtue of such receipt, 
he is not rt .luired t/i doyoU in clianlv what¬ 
ever profit he may acqulrv li'Oin it; I'ecanse 
in this instance the propei by vests m him 
immediately on the receipt. Where he 
ceives it after having hiniik'lf paid the d-bt, 
the r«)a>.ou of the proiM-rly thoii vesting in hitn 
ie ovwbuit • and whore h'* rcctivos it befurn 
he I'fdd tlm debt, he becomes proprietor 
immediately on the reoeipt.^ The reason of 
this is, that the surety has a ola:im on the 
debtor for an article similar to that for which 
the I the creditor has a claim upon him: but the 
claim of the surety upon the debtor is sus¬ 
pended until he pay the debt to the creditor. 
—The claim of the surety, therefore, is m 
the nature of a debt to IwconitJ due hereafter 
(whence it that if the suiety should, pre- 
viom to his having <li*ichaL'!^5cl tim dobt to 
the creditor, exempt the debtor from the 
claim he had upon him, such exemption would 
be Talifl).— Now as an article similar to that 
for which the surety^ is responsible to the 
creditor is due to him by the debtor, it 


the laws of fatnritv’tiiat'Ts to say, the , follows that oh his receiving payment from 

Tit ff if not ^hschara’pd becomes a the debtor he becomes proprietor m virtue ol 
oobtor, _lf It be not d sobargea. Decome. j flearoe of baseness, more- 


; such receipt.—The degree of baseness, more- 


criminal before God Almighty.—As, also, if i 

the surety wvro actually lo dwohiiryc 


hail for i^ is con^jeC|o,f5Titly valid, dhe argii- 
iiieiit of irnueefft. in support of his opinion is, 
that the bail is in this case given for a debt 
which is annulled with il lation lo tb»^ Uwa of 
tiu» world; and this validity of hail being 
founded on the lawn of this world, it cannot bo 
lo^^allv viven forwhfit no longer li-irally cxiHla. 
hi'htor pOfjing hi» sHrrty thff for 


respect to indciinite things; as has been 
already ex plained in treating ol invalid sales. 

Case of a delivori/ of substance by the prtn- 
ci/ud, to guard his surety against If 

bail be given for a Koor of wheat, and the 
principal deliver a Koor of vfh»^iit Iho 
surely, and ho U uud acquirv' profit by the 
r irao, in that cnao the protft fto acquired ir, in 




hitu KitUfieJ Ot>- ertditor, r.aniwt reclaim 
Ik a pcf'jOiJ, by desire ot another, rIiouIu 
bfComc his bail for one ihoui md dirms whioK 
la* (»wes, and ihe debtor give tho surety one 
thousand dirms by w ly of payment, pnor to 
liis [tho surety*#] having panl tho creditor, 
ho [the debtor] i» not iu that oas*^ pcrmitU.‘(l 
to take from the surety the money he has 
advanced to him, foe two leasous. TTnaT, 
the right of the possessor (namely, the surety) 
in nonnested with the one thousand dirms on 
the probability of his having oeoasion to pay 
them to the urediti^, and therefore whilst 
»uoU prolmhilit>- - the principal surety 
hus no right to r^ke them from him , aimihir 
t.o a caj’O whore u p«Tson himtilv (that ix, 
bofero the xluteJ time) piiy» Zakut to the 
collector, in which case he would not be 
entitled to take it back from him. Sfooi^di v, 
the surety becomes proprietor of the said sum 
iu virtue of the seisin, on o. principle which 
shall b»» pi*e 0 tritly »'Xphxinod. - It is other¬ 
wise where the debtor rives the snm to the 
snrfttv by wav of Commission (as if he were 
to say to him" “ Take this sum and deliver it 


ini' III*- 4 ^ r T Aif 

on the principle alri'iidy oxplaraed, of the 
property having vested in him m virtue of 
the receipt.—Tin? author <»f this work oh- 
HcrvAjs 1 hU la his opinion it is in*j.st laudable 
that the iiirety give tho said pr^rtt to the 
debtor, although, in iho eye of the l.wv, 
tliij 4 bt not inounobvut upon him: and mudi 
(according to one passage in the Jama 
Sagheer) la the opinion of llaneofa upon this 
pant.-The twn rltsp.iplfis maintain that 
^uGh profit is the rignt of the surety, he 
ought not theret'ore to give it to the debtor;— 
and this also is related as an opinion of 
rianeefa, as well as another, namely, that 
the surety ought to bestow it i;a cha^^t 3 ^— 
The argument o': tho tvs'o disciples is that the 
prollt. a>» haviiUf r•^^4ulU‘d from the proi>* jfy 
of tire surety, becomes of consequence his 
right.—Haneefa, on the other hand, argues 
that, notwithstanding the existence of the 


* That is to say, whatever profit may arise 
from it between tho period of his receiving 
it, and that of gratifying the claimant. 
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^ decree of baseness in 
^5:!:iC-;Mcause it was in the power of the debtor 
to Tcjtake the Koor of wheat from the surety, 
and deliver it hirnaelf to the creditor; or, 
because, in deliveritig it to the surety, it is 
probable that he did'it with a view that he 
should deliver it to the creditor.—ISow the 
haseness here operates in oonseonence of the 
thin^f to which it relates being delinito ; and 
the mode of purging such baseness is (ac¬ 
cording to one tradition) by devoting the 
prolit m charity, or (according to another) 
by giving it to the debtor, as the baseness is 
occasioned by his right, and not hy the right 
of the LA w. —This latter is the most authentic 
doctrine; but it prescribes only a laudable, 

■ and not an incumbent duty; for the riglit ot 
the surety is clear. 

Case (if hull discharaed by an ay nit sale. 
fp a person become oail, by desire of the 
principal, for a debt of one thousand dirms, 
and the principal afterwards desire him li.rst 
to purchase on his account silks to the vidue 
of one thousand five hundred dirma, in the 
inanner of an aynit, and then to resell the 
saino, aid di=>(dmrgo the debt by means of 
the'price, and the surety act accordingly, the 
pun: ha so so made is considered as on his own 
account, not on aceount of the principal, and 
he must, of conse(iuence, sustain the loss 
arising from the aynit sale.—An aynit sale 
is where a merchant, for instance, having 
been solicited by a person for a loan of 
money, refuses the same, but oners to sell 
ifoods to the other on credit at an advanced 
price; as if ho should cliargo fifteen dirms 
for what is worth only ten, and the other 
person agree to the same. This is termed an 
a Vnib or substantial sale, because it is a re- 
ocssioTi from a loan to a spoeihe^ substance 
(in o+hor words, the merchant declines grant¬ 
ing the loan required of him by the borrower, 
but agrees, in lieu tberoof, to sell him the 
cloth, which is a specific substance) j—and it 
is nbominable, as being a recession from a 
hinn of money, which is n laudable action, 
on a principle of avarice, which is a sordid 
oiiality.—With xospect to the nature of the 
caseiri question, our doctors have disagreed. 
—Some have asserted, that the direction 
given by the principal to the surety iiiter>s 
liis rthe principars] being responsible lor any 
loss'that may be sustained by the purchaser 
in oonsequenee ot the aynit sale; and that 
his direction in this particular is not a com¬ 
mission of agency; for this reason, that the 
order of the principal (“purchase siika on 
T.JV account”) implies this assiiniptiou ol 
resDonsibility;—but a responsibility ot this 
nature is invalid, since responKibihtj^ cannot 
hold except in an article in which the 
porson who is respoiiaible has some interest; 
fiiid no person has any interest in the loss on 
the present occasion. Others again say, tliat 
the direction iu queatiou amounts to a com- 
mission of agency: hut that it is ati Invalid 
coin mission, as the silks to which it relates 
are not dcftiiite, neither is tlie price of them 
definite from an ignorance of now much it 
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may exceed the amount of the deb®.. — 
purchase of the silks is, in fact, considered 
as having been made on aocount ot the surety, 
and tlie loss resulting from it fails entirely 
upon Idm (not upon the principal), since it 
was contracted by him. 

Evidence cannot he heard in mipport of any 
claim againBt a surety which does not come 
with m the description in the contract of bail. 
—If a person become bail on the part ot 
another, for whatever may be proved to be 
due by him, or for whatever the Xazeo may 
decree against him, and the debtor afterwards 
disappear, and a claimant offer to prove, by 
evidence, that the sum due to him is one 
thousand dirms, such evidence is not to bo 
admitted; because here the bail is limited 
to whatever the Razee may decree, as it is 
evident from the expression “ Whatever the 
Razee may decree,” and likewise from that 
of ‘ ‘ Whatever may he proved to be due by 
him,“ since nothing can oe proved biit by the 
decree of the Razee, and the chum in ques¬ 
tion has not this limitationdt is thordore 
invalid, and accordingly the evidence in sup¬ 
port of it cannot be heard. 

A. decree passed uyaiHst a surety in the ah- 
sence of the principal cannot affect the latter 
unless the hail were entered into by his diyire. 
—If a person prefer a claim beiore tJie Razee 
to this effect, “ That an absentee owes him a 
thousand dirms, and that a particular person 
present is, by desire of the debtor, bail for 
the same,” and establish his assertion by 
testimony, in that ease the Kazec mast pass 
a decree against both the debtor and the 
surety.-“If, however, the bail iiave been 
given without the desire of tlie debtor, the 
Razee must in that ease dectoe the debt solely 
against the surety; and in this instance the 
evidence adduced by the clainiantis admitted 
as sufficient, because the bail is absolute, and 
not qualihed, as in the preceding case.—tt is 
to be observed that the different decrees 
which the Razee gives in the case of bail 
with, and without, the desire of Uie debtor 
(that is, the decree against both, in the one 
case, and against the surety only in the 
other), is founded on the diflerenco which 
obtains in the nature of these two modes of 
bail;—for bail by desire of the debtor is a 
gratuitous dcBcl in the origin, and a contract 
of exchange in the end; but bail without 
the desire of the debtor is a gratuitous deed 

both in its origin'and its eonsequenoes..Now 

where the claim relates to one only, the 
decree cannot be extended to the other, liut 
if a decree shotiM he passed relative to a 
surety by desire, it must necessarily include 
the principal, fiinee the desire lie expressed 
is a virtual acknowledgment of the existence 
of the debt,-“It i.s otherwise with pspect to 
a volimtary surety; for as the existence of 
the debt in that case is proved by his belief 
of it, in having undertaken the bail with 
regard to it, and not by any virtual acknow¬ 
ledgment of the debtor, the decT(3e is there¬ 
fore solely referred to hira. • (n the forinoi 
case (namely, that of bail by desire), me 









rai.-ciup. I,] 


BAIL. 


J4»^aufchorize(l to receive from the seller 
majr have been obliged to pay on Ida 
ncootiiit.>—Ziftbv maintains that nu is not 
entitled to such compensation; because 



efieot, ** Witness thereto,’^ this is an ack 
lodgment and declaration of the seller's 
right of property.—If, on the other hand, he 
attest it thus, W itness to the agreement of 
having hioieclf refused* to pay, and having I the buyer and seller,' this is nob a declai*atioa 
been compelled to it, he is of oonsequenee in of the seller s right of property, 
his own opinion oppressed; and it is not 
permitted to such as are oppressed to oppress 
others.— Our doctors, on the other hand, 
argue that whenever a refuso.1 is jundone by 
law, the opinion founded upon it becomes of 
consequence null. 

Cass of KafeeUhe'l-ilirk, —If a person 
sell a house, and another become Kafecl-bel- 
dirk, or security against accident,* on liis 
behalf, the security so given is a direct 
declaration of tlie house being the property 
of the seller.—If, therefore, the surety should 
afterwards prefer a claim of right to the 
house, such claim is inudmissible.—The 
reason of this is, that if the security be a 
condition of the sale (as if the purchaser 
should have said, “ 1 will buy the said house, 

Xjrovided a particular person will be security 
against any future claim, to it^'), iu that case 
the completion of the sale rejsts upon the 
agreenieut of the suretss.and afterwards, 
when he prefers a claim, of right to^ the house, 
lie endeavours to destroy that which he had 
himself rendered complete: — ^if, on the other 
hand, the security should not he a condiUon 
of the sale, the surety, in that case, by 
agreeing to the bail, did, as it were, incite 
the buyer to the ba,.Tgain (since his desire of 
purchase was founded on the procurement of 
hail).—The bail so given, therefore, is equiva¬ 
lent to a declaration of the right of property 
of the seller. 

An attedation to a cojitract of sah is yiot 
equivalent to KafeeUhe^l-dirh. —^If, in the 
sale of a house, a person should attest the 
bill of sale, and put his seal to it, without 
gi ving any security, such testimony and af¬ 
fixture of seal is not an acknowledgment of 
the seiler^s right of propeid;y, and hence the 
witness may, if he please, afterwards claim 
the house, because attestation is neither a 
condition of sale, nor a declaration of the 
property of the seller, as it sometimes hap¬ 
pens that men sell their own property, and 
sometimes that of others.—Besides, the wit¬ 
ness may have made this attestation merely 


Section. 

Of Zamlm^ or Qnarantees. 

The guarantee of agenU to their employers 
is an agent soil the cloths o.t his 

constituent, and hold himself responsible for 
the payment of the price to Ills constituent,—‘ 
or, if a Mozarib sell the goods ot his em¬ 
ployer and hold himself responsible for the 
payment of the price,—the responsibility in. 
either case is null: Fiust, because surety ur 
bail is an engagement compelling the under¬ 
taker to answer a claim; and as, in these 
cases, the agent Eind Mozarib are themselves 
the claim ants for the price of the goods, it 
follows that if they were responsible for tiie 
same, they wuuld be security on thoir owm 
beltalf, which is absurd:—and, Secondly, 
because the goods remain in their hands in 
the nature ot a trust; and trustees are not 
held by tbe law to bo liable to reapunsv- 
bility.—If, therefore, they were held respon¬ 
sible, it would be contru.i'y to the precepts ot 
the LAW.—Hence the taking of security iiom 
them is null, in th.e same manner as a con¬ 
dition of responsibility is naU with respect 
to a trustee or a borrower. 

The guarantee of partyiers^ in a purchase 
and sale to each other, is null. —IF two 
sharers in a slave sell him by one contract, 
and each of them be security to the other, 
on behalf of the buyer, lor his payment of 
the proportion of the price due to that other, 
such security is null; because it the security 
were valid under a general copartnership ir.i 
the price, it neoessarilv follows that each is 
in part security on behalf of himself, since 
every inejnber of the slave is iudetinitcly 
shared between them;~or if, on the other 
hand, the security of each were valid with 
respect to the otheFa share in particular, 
this induces a division of a debt before^ the 
receipt of it, which is unlawful. It is other- 

____ wise where two partners in a slave sell their 

as a meinonindum of tlio transaction; a sup- ' shares by difieront contra^s; as their socu- 


position which the case of bail could not 
admit of.—Lawyers have remarked that if it 
be expressed, in the bill of sale, that 
certain person had sold such a bouse, which 
is his property, by a complete and valid sale,^’ 
and the person attest the writing to this 


* Dirk signifies, properly, any possible 
contingency. Kafeel-bcT-dirk, therefore, 
means bail for what may happen.—In the 
present instance it alludes to the possibility 
of a claim being afterwards set up to the 
house by some other person, which, if sub¬ 
stantiated, would annul the sale. 


rity to each other, for the prices respec¬ 
tively duo, is valid, since there is no part¬ 
nership in this instance, because whatever 
is owing to each, respectively, in virtue of 
his particular contract, appertains solely to 
him, without any participation of the other;* • 
whence it is that the purchaser is at liberty 
to accept the share of one of them only and 
to take possession of it, after the payment of 
the price ; and also that he may take posses¬ 
sion of the share of one of them only after 
paying to him his xu’oportion, notwithstand¬ 
ing lie may have purchased both shares, 
(jruarantce for land-Uix, and ail other re¬ 
gular or jmtljirihle imposts^ is valid,—lif a 
person become security in behalf of another 
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tribufD due by him, or for a nawayeeb* 
Wled upon Mm, or for his Mssmat, all such 
'securities are valid.“-Security for tribute is 
valid, because tribute is in the nature of a 
debt, and may be a lawful subject of claim, 
as haa been already explained fin opposition 
to Zakat, as that is a matter solely affeotin^ 
him who pays it, in the manner of a g:ift, 
and of which his property alone can be the 
subject; whence, after his death, it cannot 
be discharged out of his effects, unless pre¬ 
scribed in his will): — and with respect to 
nawayeeb, if it extand only to what is just 
(such as exactions for digging a canal, for 
the wages of safe guards, for the equipment 
of an army to fight against the Inhdels, for 
the release of Mussulman captives, or for the 
digging of a ditch, the mending of a fort, or 
the construction of a bridge), the security is 
lawful in the opinion of the whole of our 



upon the bail or surety, as has beoif^^A^^ 
before explained.—In fact, ho has simply 
acknowledged a claim, to which he is re¬ 
sponsible after the lapse of a month, which 
the claimant denies, assorting that he is 
answerablo for such claim immediately;— 
and re^^ard is paid, in la w, to the affirma¬ 
tion of the defendant. —A clause of suspen¬ 
sion, moreover, is merely an accidental pro¬ 
perty of a debt, and not an essential, whence 
it is that it cannot be proved unless it have 
been expressly stipulated.—The affirmation, 
therefore, of the person who denies the 
stipulation of such condition is creditable,— 
in the same manner as in the case of a con- 
ditiou of option, in sale.—Bail under a sus¬ 
pension, on the contrary, is one species of 
bail, in which the being suspended in its 
operation is an inherent quality, and not an 
accident; whence this species of suspension 


doctors.—But if nawayeeb extend to exao- , may be proved without having been stipu- 
tions wrongfully imposed, that is, to such lated; as where, for instance, the debt due 
as tyrants extort from their subjects (as in ! by the principalis a suspended debt. Accord- 
the present age), in that ease, concerning the ing to Shafei, the afhnnatiou of the claimant 
validity of security for it, there is a differ- 1 is to be credited in either case ; and the same 
ence of opinion amongst our modern doctors. ' is related as an opinion of Aboo Yoosaf. 

—Sheilcb Imam Aloe is of the number of I Bail against accident, in the sale of a slave. 


those who hold the security in this instance 
to he valid.—With respect to kissmat, there 
is a difference of opinion concerning the 
meaning of the word.—Some allege that it 
.sienifies the same with nawayeeb; whilst 
others define it to be same with Mowzifa 
Ratiba, that is, fixed imposts which are 
exacted at stated periods, such as once in 
tlie month, or once in every two or three 
months.—^Now nawayeeb means the casual 
exactions made by the sovereign, which 
have no fixed or stated period. _ The law, 
however, is as above explained, with respect 
to both. If, therefore, the exaction be right, 
then the security for it is lawful, according 
to all our doctors; or if wrong, there is a 
disagreement with respect to the validity of 
the security. 

Difference hchveen a suspended debt and 


a person purchase a female slave, and 
another warrant her to be the property of 
the seller,* and sho afterwards prove to be 
the property of some other person, the pur¬ 
chaser IS not entitled to exact the price from 
the surety, until the ICazee shall have first 
passed a decree against the seller for the 
restitution of the price; — ^because, according 
to the Zahir Ilawayet, the sale does not be¬ 
come null immediately on the proof of the 
subject of it being the property of another, 
but endures until the TCa/ee pass a decree iii 
favour of the purchaser, directing the seller 
to return the price. Since, therefore, pre¬ 
vious to the issuing the said decree, it is not 
ineumbont on the prineiiial (that is, the 
seller) to make restitution of the purchase- 
money, so neither is it incumbent on the 
surety. It vvould be otherwise if the slave 


suspended hail. —If a person say to another, j wore proved to be free, and the Kazee pass a 
*‘I owe you a debt of one hundred dirms, . decree to that effect, for in such case the sale 
payable a month hence/' and the other | becomes null immediately on the issuing of 


assert that the debt is immediately due, his 
assertion, as claimant, is to be credited.— 
But if a person should declare to another, 
“ I am security to you, in h(3half of another, 
for a debt of one hundred dirms, payable a 
month hence,’' and tbe other assert that the 
debt is due immediately, the declaration of 


such decree, since freedom is incapable of being 
the subject of sale, and the buyer vvould, 
therefore, be entitled to exact the purchase- 
money either from the surety or from the 
seller, without waiting for a decree of resti¬ 
tution from the Kazee.—It is related as an 
opinion of Aboo Yoosaf, that sale becomes 


the surety is to be credited.—The difference uali immediately on the proof of the subject 
bf'tween these two oases is, that in the former'of it being the property of another; and 
case the debtor makes an acknowledgment of I that, consequently, the buyer has in such 
the debt, and then claims his right to a i case a right to exact the price either Irom 
suspension of payment for one month; the surety or the seller, without waiting for 
whereas in the latter case the surety makes the decree of the Kazee to that effect, 
no acknowledgment of the debt, inasmuch | Becuritgforfiiljihnent is null .—iFaxierson 
as the obligation of the debt does not rest purchase a slave, and another be security for 

the fuldlinent of the bargain,f such security 


* Nawayeeb are all extraordinary aids 
beyond the established contributions, levied 
at the discretion of government to answer 
any particular emergency of the state. 


* Literally, “ and another be bail against 
accident." 

t Arab. Zamin ba Ohda. 
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ills i)ecause tho word Ohda [fulfilment] 
*’irt of tf corapreliensiTB nature, as having a 
'variety of meanings. I, It relates to the 
former bill of sale, which the seller received 
from the person who sold the slave to him ; 
and this being the property of the seller, any 
security with respect to it 3w invalid. 11. it 
relates to the contract and its rights. 111. 
It relates to a warrant or security against 
accidents. .And, To option.—Aa, there¬ 
fore,^ the term comprises so many things, the 
particular application of it is dubious ; and 
hence practice cannot take place upon it.— 
It is different with respect to the term dirk, 
for although that signify whatever may 
happen, yet the custorn of mankind has re¬ 
strained the application of it to one particular 
sense, namely, a security against any future 
claim; and Ziinan-beT-dirk, or security 
against accident, is therefore valid. 

Seciiritj/ for a surrender of the article to 
the purchaser is invalid. —If-? a person sell an 
article, and another bo security to the pur¬ 
chaser for the release ■* of that article, such 
security is invalid, according to Haneefa, as 
the intention of it is the release of the ar¬ 
ticle, and the deliv ery o:f it to the purchaser, 
which the security is not competent to per¬ 
form.—Tho two disciples hold this to be 
valid, as in their opinion it is equivalent to a 
security against accident;—^in other words, 
it imports an obligation to deliver to tho 
purchaser either the article sold, the value, 
or the price;—and such being the case, it is 
valid of course. 



CHAPTER IL 

OP BAIL IK WHICH TWO AliE COKCERKED. 

Cane two pvrsonn who are joint prin~ 
tipuls in <1 df'htf and hail fa* nirh 
two men owo a debt in an equal dugroc, 
and oacu bu aeourlty on beliall’ of tho otlior, 
—a« when), (or instunoe, two pctvsons pur- 
cliii^o a ><luvo, jointly, and ^aoli is seoiuTty on 
bohiJfof tb». Ollier,—in this tuifto, if either of 
them pay off a part, he has no right to make 
any claim on the otherunless, however, 
the payment so made exceed a half of the 
whole debt, in which oaio he han d nght to 
exact such excess from tho other,—Tho 
reason of this is, that each of them is a 
principal with respect to one half of the 
debt, and a security with rosp'-ot to tho otlier I 
half;—for what each owes in vUtue of his, 
being a principal is no bar to the obligation | 
upon bun as a security, the one being • 
founded on debt, and the other on a claim, J 
which is subordinate thereto.—Whatever * 
payments, therefore, either of them may make ’ 
are htld to be in virtue of the former, 
namely, the debt, as far as that extends, i 


Arab. .Khilas: meaning, the surrender 
of the article, by the seller, to the purchaser. 


and any excess is referred 
namely, the security. 

Case of two persons who are hail for a 
thirds to me amount of the whole dainty and 
also, reciprocal^, hail for each other*s sveu- 
rity.~lf two persons be bail for property 
in behalf of another,—in this way, that 
each surety, respectively, holds himself re¬ 
sponsible for the other surety,—in this case, 
whatever cither surety may pay [in virtue 
of the bail], whether the sum be great or 
small, he is entitled to exact the half of it 
from the other surety.—This proceeds upon a 
supposition that each of these two sureties, 
respectively, is bail for tho whole property 
on the part of the principal, and likewise for 
tho whole obligation on the part of his co¬ 
surety, ^ Hence in each of the two sureties 
two bails are united; one on behalf of tho 
principal, and one on behalf of the co-surety; 
and bail on behalf of a surety is lawful, in 
the sameinttnner as on bebalt of a principal, 
or as a transfer on behalf of a transferee; 
because the intention of a contract of bail is 
undertaking the obligation of a claim: ; and 
this end is answered by bail on behalf of a 
surety,—As, therefore, two bails are in this 
case united in each of the sureties, it follows 
that Mdiatever payments are made by either 
of them are made, in an indehnite manner, 
on account of both ; for the payment so 
made was purely in virtue of the bail ? and 
each, with respeot to the bail, stands in the 
same predicament; that is to say, neither 
has a superiority over the other.—(It is 
otherwise where each surety is a principal 
with respect to part of the debt, as in the 
first example ; for in this oaso neither has a 
right to exact any thing from the other on 
account of the payments he may make, 
unless such payments exceed the sum for 
which ho io a principal, because the princji d 
has ji juipcrionty,)—Xow linco, in the ense in 
qurvtion,w’hatcver pay moiits cither of llu? two 
may make nrc raaat indvllnibly, on account 
of both, it follows that the person making 
^ such payments is entitled to exact tho half 
[; 1 oi’ them from the other. And this liuluoe:* 
no unucctwsary revolution, because lln? in¬ 
tention of tho eontrnct, in tlu prt!!tent 
instariCC, is that the parties bo nn a fnnting 
of pfrlV'Ot equality with rtuneot to tho h.iil, 
which can only be aii^iwcrcd by Iht one party 
taking from^ the other the half of what he 
may have paid. The other, therefore, i8 not 
<'ntitlod to retake it iigaiii from tho person 
who has first paid, because this, if permitted, 
would destroy the equality already estah 
Uihedj—(It is otherwise in the preceding 
case, for there each of the parties is a prin¬ 
cipal with respect to a portion of the debt, 
and consequently they are not on a footing 
of perfect equality with resi,)ect to the bail.; 
—Whrn, however, one of the parties shall 
hove taken tho half from the otlier, then they 
are jointly entitled to e.xact the whole of 
what has been paid from the principal; since 
they paid the same on his behalf; the one 
making the payment immediately from him- 
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Anil tbe other doing it, as it were, by 
his substitute or the surety who paid is at 
liberty, if he please, to exact the whole of 
what he paid from the prinoiijal, because he 
was bail for the whole of the property by 
his desire.—If, in this instance, the creditor 
exempt one ’ofthe two sureties, he has a right 
to claim the whole from the other, because 
the exemption of a surety does not operate 
as an exemption in favour of the imnoipal, 
and therefore the whole of the debt remains 
due by the latter ; and the remaining surety 
being still bail for the whole of the property, 
it is consequently lawful to claim the whole 
fi'om him. 

In the dmoluUon Qf a reciprocity ‘partner- 
ship^ each partner is rppomihle for am/ deUs 
conlraeted under their partner ship, two 
Ijartners by reciprocity dissolve their copart¬ 
nership, and separate, whilst vsomo of their 
debts still remain due, the creditors have in 
that case a right to claim tho whole from 
whichever of them they please; because 
each of these partners is surety for the other, 
as has been already explained in treating of 
partnership-"-;Neither of the partners, more¬ 
over, has a right to make any claim upon 
the other for whatever payment he may have 
made to the creditors, unless suoh payment 
exceed the half of the debt, in which case 
he has a right to exact from him the pav- 
ment of such excess, for the reason already 
explained, in discussing the case of reci¬ 
procal hail by two. 

Case of two MoJcatlbs, bail on each other s 
hehalfy for their ransom.— a master con¬ 
stitute ’two of his slaves Mokatibs, by one 
contract, for a thousand dirms (for instance), 
iind each of them become bail for the other, 
in that case, whatever sum, from the whole 
amount covenanted to bo paid by the master, 
is dischargoid by either, the half of that sum 
may be exacted from the other.—;Analogy 
would suggest that the bail, in this instance, 
is not valid; because hail is valid only when 
opposed to a valid debt: and the considera¬ 
tion of Eitabat, or the degree of freedom 
bestowed upon a Mokatib, is not a valid 
debt, as has been already explained.—It is 
lawful, however, upon a favourable construc¬ 
tion, by considering each of the slaves as a 
7 >rincipal with respect to the obligation of 
the whole consideration of Kitabat, namely, 
a thousand dirmain other words, by epn- 
sidering each of them, respectively, as being 
responsible to tho master fur thu payment 
of the whole; and, conBeqoently, that upon 
Ilia inaldng payment of the whole, the other 
obtains bis freedom as a dependant,—in this 
■way, that the freedom, of both is suspended 
on their payment of one thousand dirms, 
and the master is at liberty to claim the said 
tliousaiid from each of them respectively, 
as a principal, not as a surety. Each, how¬ 
ever, is considered as surety on behalf of 
the other, with respect to exacting a moiety 
of what he pays on account of the conside¬ 
ration of Kitabat (a particular explanation 
of this will hereafter be given in treating of 


Si 


[Mokatibs).—From tlie explanation 
law in this case it appears that both slaves 
1 are equal with respect to tbe payment of the 
^ thousand dirms, which is the consideration 
: of their Kitabat; and hence each is respec¬ 
tively entitled to take from the other a 
moiety^ of whatever part of the said thou¬ 
sand dirms he may pay.—If the master, in 
this case, should emancipate one of the 
slaves prior to his having made any pay- ' 
ment on account of his Kitabat, in that case 
he becomes free ; because his master, whose 

E roperty he then was, chose to emancipate 
im. — He becomes likewise exempted from 
any obligation to pay his lialf ot the con¬ 
sideration of Kitabat, because he acquiesced 
in that obligation merely us a means to 
obtain Ida freedom j but upon his becoming 
free in consequence of tlie emancipation of 
his master it exists no longer as a mean, and 
therefore ceases altogether.—The obligation, 
however, for the payment of an half still 
continues incumbent upon the other, who 
remains a slave; because the whole aiiionnt 
of the consideration was opposed to tho 
bondage of both ; and the whole was cou- 
sidered as due from each, respectively, 
merely as a device, in order to render the 
bail of each in behalf of the other valid, 
and thereby to enable each to take from the 
other a moioty of what he pays.—But when 
the master emancipates one of them, there 
exists no further necessity for this device; 
whence the debt is then considered as opposed 
to them both, jointly (not, in toto,^ to each 
respectively), and is accordingly divided into 
two separate parts, of which one still con¬ 
tinues due from him who remains a slave. 
— In taking this portion, the master is at 
liberty either to exact it from the freodmau, 
in virtue of his being security, or from tho 
slave, because of his being the principal.— 
If he take it from the freedman, the freed- 
man is then entitled to retake it from the 
slave, because of hia having paid it by his 
desire: but if he take it from the slave, he 
[the slave] is not entitled to take anything 
from tho freedman, because he merely pays 
a debt which he justly owes. 


CHAPTER III. 

OP BAIL BY FB.LEMEK IN BEHALF OF SLAVES, 
AXl* BT 0L.1VE8 15 UKUALF Of FfinUMI N*. 

A person becoming surety on behalf of a 
slave for a claims to wh ich the slave is not 
liable until after emancipation^ must diS’- 
charge it immediately. — If a person he surety 
in behalf of a slave, for some thing not 
claimable from the slave until after lie 
recover his freedom, without specifying 
whether the thing iti question is claimable 
immediately, or hereafter, in that case it is 
to be considered as immediately duo; — that 
is to say, it is claimable immediately from 





BAIL. 
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JlujO'griyeiy*—I'or instance, if an inhibitetl 
ftcknowle<^ls^e bis dostriLCtion of the 
nroporty of any person,-—or thfit he owes 
n debt’which his master disavows,—or if, 
iiavin}? married witliont the consent ot ms 
master, he should have had carnal connexion 
with the woman on the Bupposition of such 
marriage being valid (in all which oases 
nothing could be exacted from the slave 
immediately, nor until he become tree), and 
a pf-rson be a surety for the compensation 
eventually claimable from the slave, b® is 
liable to an immediate claim for it. fhe 
reason of this is, that the slave ought im¬ 
mediately to discharge tho compensation, 
boeauae there exists an evident cause ot its 
obligation upon him, and a slave, in. virtue 
of his being a MAN, is capable ot being ^^b- 
ject to obligation. lie is, however, exempted 
from an immediate elaira for the compensa¬ 
tion, because of his poverty, since everything 
lie possesses is the property of his master, 
and his master is not assenting to the obhga' 
tion. The surety, on the contrary, is not 
poor, and is there tore liable to the claim 
immediately, in the same manner as a per¬ 
son w^ho becomes surety for an absentee or n 
pfuipex.—It is otherwise where a person 
becomes bail for a debt not immediately 
due, for there the surety also is not liable to 
an immediate claim, any more than the 
dfd)tor, since the debt is suspended m its 
obligation to a future period by the consent 
of the creditor.—It is, however, to bo 
observed, that in the case in question, the 
surety, on discharging the claim upon the 
slave, is not entitled to demand it from the 
slave until he shall have obtained his fx‘ee- 
dom; because the creditor had no right to 
demand it until that event; and the surety 
stands in the place of the creditor. 

Bail for the ijerson of a slave is cancelled 
5y his 'death.-A t a person advance a claim 
on an unprivileged slave, and another be¬ 
come surety for his person, and the slave 
afterwards die, the surety is in that case 
released from his engagement, because of 
the principal being released.—(Iho law is 
the same where the slave, in whose behali 
bail for the person is given, is emancipated.) 

Bail to a claim Qf riyht in it sliive subjects 
the surety to responsibility in the eveiU of the 
slaves decease.—I t a person claim the right 
of property in a slave, and another become 
surety in behalf of the possessor of him, and 
the slave then die, and the claimant estab¬ 
lish his right by witnesses, the surety is in 
that case responsilile for the price ;-beoause 
it Avaa incumbent on the possessor to repel 
the claim, or. if he failed in so doing, to 
give the value for which the surety became 
answerable; and as the obligation, Q.uer the 
elave’s death, rests upon the principal, so 
also it now rests upon the surety.—It is 
otherwise in the preceding case; lor there 
the obligation was merely to produce tine 
person of the slave, which as cancelled by 

his death, ^ 7. 

Bail by a slave in behalf of Ins master^ or 
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by fi master in behalf of his slavei does not 
afford any ground of claim by the surety 
upon the principal, —Ip a slave, who is not 
in debt, bo surety for pi’operty in behalf of 
his master, or any other man, and be after¬ 
wards niade free, and then pay the amount 
for which he was surety,--or, if a master 
become surety for property in behalf of hia 
slave, whether he be indebted or not-, and 
after emancipating him, pay the amount for 
which he stood security, in neither of these 
easQS is either of the parties entitled to take 
any thing from the other.—differ maintains 
that in both these oases the ])arfcies have a 
right to recur to each other; that is, each is 
entitled to take from the other whnt he may 
have paid.—(It is here proper to rcina.rk, 
that the reason for restricting the slave, in 
the first case, to one that is free from debt 
is, that if he were otherwise, he could not 
be surety for property in behalf of his mas¬ 
ter, since this would affect the right of Ms 
creditors.—The argument of Zifibr is that 
a ground^ of‘claim (namely, bail by desire 
of the principal) exists in both oases; and 
the bar to its operation (namely, slavery) is 
removed and none a way,—Thu argument of 
our doctors is that the bail in these cases is 
not in the M'ginning a ground of claim, since 
neither can. the master have a debt due to 
him by hh slave, nor can the slave have a 
I claim of debt upon his master,—Hence as 
I no ground of claim existed in the beginning, 

I it docs not afterwards take place, in conse- 
' qiience of the removal of the bar to it 
(namely, slavery); for the law here is tlio 
same as where a person becomes siiretj-^ for 
another without his desire, in which case 
the subsequent assent of the surety is of 
no effect. 

The consideratmi of Kitabat is not a sub¬ 
ject of bail. —Bail for the consideration of 
Kitabat, whether the surety he a slave or 
a freeman, is not valid; because the oon.-u- 
deration of Kitabat is allowed to exist as 
an obligation merely from necessity, it being 
repugnant to reason, inasmuch as a master 
cannot have a claim of debt upon his slave; 
and in the case in question the Mokatib, or 
person who owes the consideration of Kita¬ 
bat, is supposed the slave of the claimant,— 
Hence the consideration of Kitabat is not so 
fully established as to admit of bail for it,— 
because wherever a thing is established from 
necessity, it is restricted entirely to the point 
of necessity. Besides, the debt of Kitabat 
ceases entirely in case of the inability of 
the slave to discharge it; nor is it possible 
to revive it, by claiming it from the surety, 
because the meaning of bail is “the junction 
of one person to another person in relation 
to a claim.*’—As, therefore^ the claim does 
not operate upon the principal, it of conse¬ 
quence ceases with regard to the surety; 
because it is a rule that a principal and his 
surety are both equally liable for the same 
claim. 

Nor a consideration in lieu of emancipa¬ 
tory labour. — A consideeation, in lieu of 
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THA]?^SFER OF DEBTS. 


pmai^cipalory labour, Tesembles the consi- 
l€3r0ion of JGtabat, ia the opinion of Ha- 
jeefa, because ^according to him) a slave 
that -worhs out his freedom by labour is in 
the same predicament with a Mokatib. 


BOOK XIX. 


the iloheol, or person who makes the 
ia exempted from the obligation of the debt, 
because of the acquiescence oi the transferee* 
differ has said that he is not exempted, be¬ 
cause of the analogy which subsists between 
fids ease and that of bail; for they are both 
contracts of security or corroboration; and 
as, in the case of bail, the person who is 
bailed does not become exempted from the 
debt, so neither ought the transferrer in this 
case. Our doctors, on the other hand, agree 
that Hawalit literally means removal; and 
when a debt ia removed from the faith of one 


OF HAWALIT, OB THE TRANSFER OF DEBTS. 

jDefimtiim of — Eawaiit, in its 

literal sense, means a removal; and is 
derived from Tahool, which imports the 
removal of a thing from one place to an¬ 
other.—In the language of the law it sig¬ 
nifies the removal or transfer of a debt, by 
way of security and corroboration, from the 
faith of the original debtor, to that of the 
person on whom it is transferred. Iho debtor 
or person who transfers the debt is termed 
Moneel: the transferee, or person upon whom 
the debt is transferred, Mohtal-ali hee, and 
the creditor, or transfer receiver, Mohtal. 

The transfer of a debt. -The transfer of 
a debt is lawful’; because the prophet tm« 
said, WhenGver a person transfers his debt 
upon a rich man, and the creditor assents to 
the same, then let the claim he made upon 
the rich man and also, because the person 
upon whom the debt is transferred under¬ 
takes a thing which he is capable of perform¬ 
ing ; whence it is valid, in the same manner 
as bail. It is to be observed, however, that 
transfer is restricted to debt; because it 
means an ideal removal; and an ideal re¬ 
moval, in LAW, applies to debt, and not 
to substance, which requires a sensible re¬ 
moval. . . _ 

Is rendered mild by the consent oj the 
creditor and transferee. —A contract of 
transfer is rendered valid by the consent of 
the creditor and transferee. The oonsont of 
the creditor is requisite, because the debt 
(the thing'transferred) is his due ; and man¬ 
kind being of different dispositions with 
respect to the payment of debts, it ia there¬ 
fore necessary to obtain Ms consent. ^ The 
consent of the transferee iy also requisite, 
because by the contract of transfer an ob¬ 
ligation of debt is imposed upon him, and 
such obligation cannot be imposed without 
his consent. The consent of the principal, 
on the contrary, is not requisite, because (as 
Mohammed observes in the iJeeadat) the 
ongagement of the transferee to pay the debt 
i.q an act relative to himsGlf, iwlnch is at¬ 
tended with a benefit to the principal, and 
ia no way injurious to him, inasmuch as the 
transferee has no power of reverting to him, 
in case of haying accepted the obligation 
without hia desire. 

It exempts the debtor from any demand .— 
Whew a contract of transfer is completed, 


person, it cannot afterwards remain upon it. 
( hail, on the contraryj means a junction; and 
I the intendment of it is, that the bailer unites 
his faith to that of the sure tee with respect 
'to the claim. Xow the decrees of the law 
proceed according to the literal meaning; 
and the object of transfer, namely, ooiTobq- 
ration, ia obtained when a person that ia 
j rich and a fair dealer acquiesces in the 
! obligation of the debt, as it is to be supposed 
I that he will readily faldl his obligation. 

I Objection. —If the debt shift from the 
faith ox the debtor to that of the transferee, 
it w'ould follow that there can be no com¬ 
pulsion on the creditor to receive payment 
from the debtor, where he offers to discharge 
the debt; in the same manner as a creditor 
is not compellable to receive payment of Ms 
j debt from a stranger in a gratuitous manner. 

Eeply. —The creditor is compellable to 
! receive payment of the debt from the debtor, 

[ if he offer to make payment, because the 
claim may eventually revert upon him, in 
case of the destruction of the debt, since if 
the transferee -were to die insolvent, without 
having paid the debt, the claim would revert 
upon the transferrer, for reasons that will be 
shown in the next case. Hence, tiie pay¬ 
ment of the transferrer cannot in every 
rospoot be considered as gratuitous, like that 
of a stranger. 

Unless the transferee deny^ or become nn- 
ahh to fulfil^ his engagement. — The creditor 
i>i not entitled to make auy claim upon the 
transferrer, excepting where, his right on the 
tranaf'eree being destroyed, ho cannot other¬ 
wise obtain it; in which case the debt reverts 
upon the transferrer. IShafei alleges that the 
creditor has no right to make any claim for 
his due upon the transferrer, although his 
, right he destroyed; because, in consequence 
of the transfer, the tranaferrer becomes ex¬ 
empted from the debt; and this exemption 
is abaolute, and not restricted to the condi¬ 
tion of payment from the transferee. Hence 
the debt cannot leyert upon the transferrer, 
except on account of some new cause; and 
none such is to be found in this case. The 
argument of our doctors is that, although the 
exemption be^ absolute, in the terms of the 
contract, yet it is restricted, in the sense, to 
the condition of the right being rendered to 
the creditor. The transfer ia therefore dia 
solved in case of his right being destroyed ; 
because the oontruot is capable of dissolu¬ 
tion, and may be dissolved by the agreement 
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J^pi^.sparties. The ootidition, moreovei^ of 
dc4ivery of the debt to the creditor, 
'is eijuivalent to that of warranting the sub¬ 
ject of a sale to be free from blemish ; that 
is to say, such a warranty implicitly exists, 
as a condition, in every sale, although it bo 
not speoitically mentioned ; and, in the same 
manner, the secatiiy of the debt exists, as a 
condition, in a contract of tranafor, although 
not specified in it. The destruction of the 
debt due to the creditor in a case of transfer 
is established, according to Hancefa, by one 
of two cireumstanoes, I. AVhero the trans¬ 
feree deniHS the existence of the contract, 
upon oath, and the creditor cannot produce 
witnesses to prove it, II. Where the trans¬ 
feree dies poor. In the event of either of 
these oiroumstanoes the debt is destroyed, 
since in neither case it is practicable for the 
creditor to receive payment from the trans- 
ibree. _ This is the true meaning of a de- ] 
struction of the debt in a case of transfer. i 
The two disciples maintain that a destruction , 
of the debt is occasioned by one of three 
circumstances. Of these, two are the same 
with those above recited; and the third is,— I 
a declaration, by tho magistrate, of the i 
poverty of the transferee during his life- > 
time. This third circumstance is not ' 
admitted byHaneeia; because, according to' 
his doctrine, poverty cannot be established 
by the decree of the magistrate, since pro- | 
perty comes in the morning and goes in the 
evening; hut, according to the two disciples, 
the decree of the magistrate establishes 
poverty. 

H'he transferee has a claun upoyi the debtor 
for what he transfers upon him. —Ip the 
transferee should demand, from the trans¬ 
ferrer, the amount of what he has paid in 
virtue of the transfer made upon, him, and 
the transferrer affirm that “lie had made 
such transfer upon him, in exchange for a 
debt of the same amountwhich he owed liim,^' 
the affirmation of the transferrer is not ad- 
missiblo, and he is bound to pay the demand 
of the transferee, because the reason of such 
demand (namely, the actual payment of it 
by his desire) is established.—The trans¬ 
ferrer, moreover, asserts a claim which the 
other denies ; and the affirmation of the de¬ 
fendant is creditable. 

OB^fE^TtON.—It would appear that the 
affirmation of the transferee is not to be 
credited, although he be* the defendant; 
because he has acknowledged what he after¬ 
wards denies^ inasmuch as his acceptance oT 
the transfer is a virtual acknowledgment of 
the debt he owes to the transferrer. 

liEBLY. —The acceptance of the transfer is 
not an acknowledgment of debt due to the ^ 
transferrer, becauBe contracts of transfer j 
are sometimes made without the transferee's , 
owing any thing to the transferrer. f 

A debtor may transfer his debt upon a [ 
property in the hands of another person .— | 
If a person, having deposited a thousand I 
dir ms with another, should afterwards make 
a transfer on'it (as if he were to desire his 


creditors to receive payment of his ^ 
from a deposit placed by him Vfith such a 
person), such transfer is valid, because the 
trustee is capable of discharging the debt 
from the deposit. If, however, the deposit 
be destroyed, the transferee* (who is other¬ 
wise a trustee) ia in such ease released from 
the engagement of transfer ; because the 
transfer was restricted to the deposit, since 
the trustee engaged no further than the pay¬ 
ment of the debt from, the amount of tho 
actual deposit. It is otherwise with respect 
to a transfer restricted to usurped property; 
for if a person were to make a transfer on 
an usurper, on account of specific property 
usurped by him, and the said property be 
afterwards destroyed, the transfer so made 
does not become null: on the contrary, it is 
incumbent on the usurper to pay the creditor 
a similar,—or the value, in case the property 
in question had not been an article of which 
the unities were similar;—because, as a 
similar or the value is a re|3resentative of 
the thing itself, the property in this case is 
not held to have been destroyed. 

A transfer may he restricted to xohat is 
due from the transferee to the debtor. is 
to he observed that transfers are sometimes 
restricted to debts due by the transferee to 
the transferrer ; ^ -aucl in all cases of such, 
restricted transfers, tho law invariably is 
that the transferrer has no right to make any 
claim upon the. transferee, for the substance 
or the debt upon which he has made such 
transfer because^ the right of the creditor is 
connected with it, in the same manner as 
that of a pawmholder is connected with the 
pown; and also because, if such a right 
remained with the transferrer, the act of 
transfer (which is the right of the creditor) 
would he rendered null. It is otherwise 
with respect to an absolute transfer (that is, 
where a person simply says to his creditor, 
“ I have transferred the debt I owe you upon 
a particular person,’’ without making any 
mention, of debt being due to him, or of 
specific property of his being in the possession 
of that person, whether from deposit or 
usurpation); for in this case tho right of tho 
creditor does not relate to the property of the 
transferror, but rests entiudy upon the* faith 
of the transferee ; and hence if the tran.s- 
ferrer should receive payment of the sub¬ 
stance or debt due to him from the transferee, 
still the transfer does not become null. 

The loan of money in the manner of Sifitja 
isdisappro-ved.--^iFm/ih abominable; * that 
is to say, the giving of a loan of any thing 
in such a manner as to exempt the lender 
from the danger of the road ; as, for instance, 
where a person^ gives something by way of 
loan, instead of a deposit, to a merchant, in 
order that ho may forward it to his friend at 


* That is to say, it is disapproved, although 
not absolutely illegal. (See the meaning of 
the term Abominable, p. 266.) 












DUTIES or THE KAZEE. 


r distance* Tlio aboiniuatioTL in this oaae is 
f&rinded on the loan being' attended ’v^ith 
pToiit, inasmuch as it e:xeiapt8 the lender 
from the danger of tho road; and the prophet 
has prohibited onr acquiring profit upon a 
loan. 


BOOK XX. 

OF THE DTJTIElS OF THE KAZEE. 

Chap. T.—Introductory. 

Chap. II.—Of Letters from one Kazee 
to another. 

Chap. III.—Of Arbitration. 

Chap. IV.—Of the Decrees of a Kazee 
relative to inheritance. 

CHAPTER I. 

A Kiizee must posaesn the qxtalijications of 
<t ivitnoHn. —Thk authority ot a Kazeeisnot 
valid, unless he possess the qualifications 
necessary to a witness ; that is, unless he be 
free, sane, adult, a Mussulman, and uncon- 
vioted of slander; because tlie rules with 
respect to jurisdiction are taken from those 
with respect to evidence, since both are 
analogous to authority; for authority sig¬ 
nifies the passing or giving effect to a sen- 
tenoo or speech affecting anotiier, either with 
or without his consent; and evidence and 
jurisdiction arc both of thi.s nature, ft he 
rules with respect to jurisdiction are here 
said to he ** taken from those with respect to 
evidence,*' because, as the sentence of the 
Kazee ig in conformity with the testimony of 
the witness, it follows that the evidence is, 
as it were, the principal, and the decree of 
the Kazee the consequent,)^ As therefore, 
jurisdiction, like evidence, is analogous to 
authority, it follows that whoever possesses 
competency to be a witness is also competent 
to bo a Kazee; and also, that the qualifica¬ 
tions requisite to a witness are in the same 
manner requisite to a i^zee—and likewise, 
that an unjust^ man is qualified to bo a 
Kazee; whence if such a person be created 
n Kazee, it is valid, hut still it is not ad¬ 
visable ; in the same manner as holds with 
respect to evidence ;* that is, if a Kazee 
accept the evidence of an unjust man, it is 
valid, in the opinion of all our doctors; but 
still it is not advisable to admit the testi- 
money of suoh a person, since an unjust man 
is not deserving o£ credit. 

lie does not forfeit his office hy miscon^ 
duct .—a Kazee oe a just man at the time 


of his appointment, and^ after war J 

taking of bribes, x>rove himself an unjusf 
man, he docs not by such conduct become 
discharged from his office,—bub ho is, never¬ 
theless, deserving of a dismission. This is 
the doctrine ot the Zahir Kawayet: and 
it has been adopted by modern lawyers.— 
Shafid maintains that an unjust man is in¬ 
capable of the office of Kazee, in tlie same 
manner as (in his opinion) he is incompe¬ 
tent to give ovidonce. It is ridated in the 
Nawadir, as an opinion of our three doctors, 
that an unjust man is incapable of discharg¬ 
ing the duties of a Kazee. Some of the 
moderns have also given it as their oinnion 
that the appointment^ of a man, originally 
unjust, to the omce of Knzee, is valid ; but 
that if, having been just at the time of his 
appointment, he afterwards become unjust, 
lie stands discharged from his orlice; because, 
as the Sultan appointed him from a conii- 
dence in his integrity, it is to be presumed 
that hoAvill not acquiesce in his discharge 
of tlie duty without integrity. 

A Moiftee must he a person of (food 
character.--k qirEST.TOir has arisen, whether 
an unjust man be capable of being a 
Mooftee i* and on this subject different 
opinions have been given. Some have said 
that he is incapable of being a Moolteo, be¬ 
cause the giving of a I'itwa (or statement 
of the law applicable to any case) is con¬ 
nected with religion, and the vyord of an 
unjust man is not creditable_ in matters 
relative to religion. Others again have said, 
that an unjust man is capable of being a 
Mooftee, because of the probability that ho 
will toil and labour in the discharge of his 
duty, lest the people cliaige him with his 
faults. The former, however, is^ the better 
opinion. Some have established it as a con¬ 
dition, that a Kazee be a Moojtahid: f the 
more approved doctrine is, however, that this 
is merely preferable, but not indispeasablo. 

An ignorant person may he appointed a 
Kazee. —Tub appointment of an ignorant 
man to the office of Kazee is valid, according 
to our doctors.—Shafei maintaiiis that it is 
not valid; for he argues that such appoint- 


* Arab. ^ Fasik.^—In some instances the 
term ap’plies inorely to a person of loose 
character and indecorous behaviour. (8ee 
Vo]. 1. p. 26.) Ill the present iustance, how¬ 
ever, the character also includes want of 
integrity, as appears a little lower down. 


* Anglicc, an expounder of the law.— As 
the offices of Kazee and Moofteo are fre¬ 
quently confounded by European writers, 
it may not be improper to remark, in this 
place, that the word Kazee (or ^Cadi) is 
derived from Kaza, signifying jurisdiction, 
and Mooftee from Fitwa, meaning an ap¬ 
plication or statement of the law. The 
Mooftee, therefore, is the officer who ex¬ 
pounds eind applies the law to cases, and tho 
Kazee the officer who gives it operation and 
effect. 

t Moojtahid is the highest degree to which 
the learned, in the law can attain, and was 
formerly conferred by the M’adrisaS (or col¬ 
leges) ; of which one of the first instances 
occurs in the life of Haneefa, whom all the 
learned acknow'ledge as their superior. 
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: 4 mjnLk.d»t^* § ^s fi capability of igauing deorees, 
and of u^oidiag between ri^ht ana wrong; 
and ttiesc acts cannot be performed witliout 
knowledge. Oiir doctors, on the otlier band, 
argue that a Kaicee’s business may be to pass 
decrees merely on tbc opinions of others. 
The object of his appointment, moreoyer, is 
to render to every subject his jimt rights; 
and this object is acoomplished by passing 
decrees on the opinions ot others. 

It the duty of the sovereign to appoint 
ft persons to that office It is incumbeufc on 
the Sultan to select for the office of Ksizee a 

S erson who is capable of discharging the 
iities of it, and passing decrees; ana who 
is also in a superlative degree just and 
virtuous; for the prophet has said,** Whoever 
tippoints a person to the discharge of any 
office, whilst there is another amongst his 
subjects more q[iialili.ed for the sanae than 
the'peraon so appointed, does surely cornmit 
an injury with respect to the rights of Gop, 
the Fhophet, and the Mussulmatvs.'' It is 
lo be observed that a Moojtahid means 
either a person who is in a high degree 
conversant with the ITadees or actions and | 
traditional sayings of the prophet, and who 
has also a knowledge of the application of 
the law to cases; or one who has a deep 
knowledge of the application of the law to 
crises, and also some acc[iin.intance with the 
TIadees. Some have said that he ought also 
to have a knowledge of the customs of man¬ 
kind, as many of the laws are founded upon 

th-em. .ITT 

A person mai/ he appomtea who has a 
confidence in his own ahilities. —Theee is 
no impropriety in selecting for the office of 
Kazee a person who has a thorough confi- 
dence in his ability to discharge the dulies 
of it; because the companions of the prophet 
accepted this appointment; and also, because 
the acceptance of it is a duty incumbent on 
mankind. ^ . 

Hut not one who is duhious of niniselj.—^ 
It is abominable to select a person lor tlie 
office of Kazoo who suspects that he is in^ 
capable of fulfilling the duties ot it, and 
who is not confident of being able to act 
with a strict T‘egard to justice, because the 
selection of such a person is a cause of the 
propagation of evil. Several of our doctors, 
however* have said that the acceptance of 
the office of Kazee without compulsion is 
abominable, because the prophet mis said, 
A\"hoever is appointed Kazeo sufiers the 
same torture with an animal, whose throat 
is mangled, instead of being cut by a sharp 
knife.” Manyof the companions, mweover, 
declined this appointment: and lianeefa. 
neraisted in refusing it, until the bultan 
caused him to be beaten in order to entoree 
his acoeptanoe of it; but he sunored with 
patience rather than accept the appointment. 
Many others, in former times, have also 
declined this office. Mohammed remained 
thirty and odd days, or forty and odd days, 
in imprisonment, and then accepted the 
appointment. In fhe acceptaneo ot the 



office of Kazee, with an intontion to 
tain justice, ia approved, although it be more 
laudable to decline it; because it ia a great 
undertaking, and notwithstanding a person 
may have accepted it from an opinion that 
he should have been able to maintain justice, 
yet he may have erred in this opinion, and 
afterwards stand in need ot the assistance ot 
others when such nssistanoe is not to be had. 
Hence it is most laudable to decline it j — 
unless, however, there be no other person so 
capable of discharging the duties of it, in 
which case the acceptance of it is an incum¬ 
bent duty, as it tends to preserve the rights 
of mankind, and to purge the world of m- 
justico. 

The appointment must not he solicited or 
con;^6if7. It becomes Muasuimans neither to 
uovet the appointment of Kazee in their 
hearts, nor to desire it wi th^ their ton i?ues; 
because the prophet has said, “ Whosoever 
seeks the appointment ot Kazeo shall be lolfc 
to himself; but to him who aooepts it on 
compulsion, an angel shall descend and give 
directions; " and also, because whosoever de¬ 
sires this appointment shows a confidonce in 
himself, which will preclude him horn in 
struotion : and whoever, on the other hand, 
puts his trust in God, will be secretly^ in¬ 
spired with a knowledge ot what is right 
in the discharge of his ofdce. 

It is lawful to accept the office of Kazoo 
from a tyrannical Sultan,*^ in the same 
manner as from a just Bultan : because some 
of the companions accepted this office from 
Moaviahjt notwithstanding the right of 
government during his time remained with 
Alee: and also, because some of the followers | 
accepted it from Ifijaj,§ who was a tyrant. 
Hence the aceeptanco of the office of Kazee 
from a tyrant is lawfulprovided, however, 
the tyrant do not put it out of the power of 
the linzee to render right to the peoyde; for 
otherwise the acceptance of it would not be 

* The term tyrannical, when applied to a 
HOvereign, generally signifies his being an 
usurper, 

f Moaviah, the son of Ahee Sifw'an. Tie 
had been originally appointed, by Othmaii, 
to the government of Syria ; and .suspecting 
Alee to be invStnimcnfcaL to the death of his 
patron Othman (who was some time after 
slain in an nisuiTGOtioa) relused to acknow¬ 
ledge him OR bis being elected to suoced 
Othman, and in the end obtained the Khali¬ 
fat for himself, being the first Khalif of 
the house of Omiuiah, commonly termed the 
Ommiad Ehalifs. 

t Arab. Taba veen. —A title given to those 
doctors, &c,, who aucoeeded the Ishah, or 
companions of the prophet. 

§ Bin Yoosatal S3kifeo.--He had 

been originally appointed Governor of Ara¬ 
bian Irak by Abdamalik, the fifth Klutlif of* 
tliG house of Ommiab, after which he defeatod 
Abdalla bin Zabair, wlio had assumed the 
title. 








Ill yi\ DITTIES OF 

the end of the appointment could 
^ riiS&t theii be aiiswcied. 

■ on his appointmenty must take 

possession of all the records^ appertain- 
ina to his office .—WHENEyJGit a person is 
api^oiiited to tlie office of Kazee, it is incum¬ 
bent on him. to demand the Dewan of the 
former Kazee-—By the De'vs an is meant the 
bags in which the records and other papers 
are kept; for those must be preserved to 
serve as vonchers on future occasions.-- 
^Jhese bags, therefore, must always remain 
in the,hands of the person possessing the 
judicial anihority; and as the judicialautho- 
xity rests, for the time being, with the person 
appointed to the office, he must therefore 
require them from the Kazee who has been 
dismissed.—It is to bo observed that the 
papers, in which such proceedings, &c. are 
written, must necessarily bo the property 
either of the public treasury, of the liti¬ 
gants, or of the dismissed Kazee. — Still, 
however, in all these cases, the new'-ap¬ 
pointed Kazee has a right to demand thorn 
from the late one :—^in the first case, evi¬ 
dently ; and in the second, because tho 
litigants left the said papers in the hands of 
the late Kazee, that he might act according 
to them; and as bis power of action after¬ 
wards devolves upon the new Kazee, he is of 
course entitled to receive them ; and also in 
the tliird case, because the late Kazee did 
not preserve them as property, hut merely 
as the instruiTnents of justice ; and hence it 
is the same as if he had devoted them to the 
public. 

Through his AmeenSy who must investigate 
the nature of them.—li is i*eqni8Lte that the 
new Kazee send two Ameens,* in order to 
take possession of the bags of the Dewan in 
the presence of the late Kazee, or in the 
presence of his Amecn. It is also necessary 
that they ask and inquire of the late Kazee, 
which are the papers that register his pro¬ 
ceedings? and which arc those that establish 
guardians for the property of orp^hans ? and 
that then tho late Kazee arrange the several 
descriptions of paptu’s in different hags, in 
order that no doiiot may arise to the new 
Kazee.*—It is to bo observed, however, that 
this investigation is merely for the sake of 
knowledge, and not for the purpose of im¬ 
peachment. 

And must inquire and decide concerning 
pj'isoners confined upon any legal claim. —It 
IS requisite that the new-appointed Kazee 
exarniue into the state of ^ the prisoners, 
because this is one of tho duties of his office. 
—Whoever of them makes an acknowledg¬ 
ment of right in favour of others, the new 
Kazee must render it obligatory upon him, 
as acknowledgment induces obligation on 
the acknowledger*—Whoever of them, on 
the. ciontrary, makes a denial, the new Kazee 


• Anglice, trustees or confidants. It is • 
the name of an office ia the Kazee’s court, 1 
in the manner of a register. It also signifies I 
an inquisitor. I 


fllE KAZEK. T- 

must not credit tho affirmation of ijrellfte ; 
Kazee with respect to him unless suppm’firk* 
by evidence, because, in consequence of his 
dismission, his affirmation carries no more 
authority than, that of any of the people in 
general: and the evidence of one person ia 
not proof, more espooially when such evi¬ 
dence relates to an action of his own.—If 
the late Kazee should not he able, in this 
last instance, to produce evidence, still the 
new one must not immediately release such 
prisoner; on the contrary, he mmst issue 
proolamation and use circumspection ; that 
IS, he must cause a person to proclaim, every 
day, that ‘‘ the Kazee directs that w'hosoever 
has any claim against such a prisoner do 
appetir and he confronted with him.”—If 
any person appear accordingly, and prefer a 
claim against the prisoner, the Kazee iPu^^t 
desire him to produce evidence:—but if no 
pepon appear, he must then release the 
prisoner, provided he see it advisable.—He 
must not, however, precipitate his enlarge¬ 
ment, before these* precautions have been 
taken; because the imprisonment of him by 
the former Kazee having been done appa¬ 
rently with reason, it^ is probable, if he 
should hastily release him, that the claimant 
against him might lose his light. 

And also eoneerning deimifs of contested 
property .—lx is requisite that the new 
Kazee examine into the deposits,”’ which the 
dismissed Kazee may declare to be in the 
hands of particular persons, and also into 
the proceeds arising from the Wakfs [cha¬ 
ritable appropriations] of Mussulmans,—and 
that he act with these according to such 
evidence as may be established concerning 
them, or according to the acknowledgment 
of the person in whose hands are the de¬ 
posits or the proceeds of the Wakf, because 
evidence and acknowledgment are both 
proofs:—but he must not credit the affirma¬ 
tion of the late Kazee j—unleas the person 
in wliose hands the property lies avow that 
“ the said property was given in charge to 
him by the Kazee ; ” in which case the netv 
Kazee may credit the affimation of the old 
one with regard to such property, as it hero 
appears, from the trustees' acknowledgment, 
that the property in question had been in 
the possession of the dismissed Kazee, 
whence it^ mav bo said to be still in his 
hands;—his affirmation, therefore, with re¬ 
spect to such property, must, in this oase, 
be credited.—This proceeds on a supposition 
that the actual possessor had from the be¬ 
ginning acknowledged the dismissed Kazee'a 
consignment of the property to him: for if 
he should first have declared, “ this property 
belongs to Zeyd” (for instance), and after¬ 
wards, “ the dismissed Kazee deposited this 


* Meaning, controverted property, held by 
the Kazee until the issue of the suit or 
litigation, and which he delivers over to 
some'person to keep, in tho manner of a 
trust. 
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JWTIES OF THE KAZEE. 


the Knzee affirm it to be tlie 
some other than Zoyd, in this 
">as€^e [tho possessor] must j?ive the pro¬ 
perty to Zeya, in lavoiir of whom ho made 
the first adaiowledgment, as his rijjrhfc is 
rendered preferable by such acknowledg¬ 
ment; and he must then give a cotapeusa- 
tion, also, to the dismissed Kazee, because 
of* his having afterwards acknowledged that 
“the said property was in his custody 
and tliH dismissed Kazee must give the com¬ 
pensation so received to the person in favour 
of w horn he makes the affirmation. 

He musf execute hh duty in a mosqite—or 
other puMic place* —It is reejuisite that the 
Kozee sit openly in a mosque for the execu¬ 
tion of his office, iu order that his place may 
not be uncertain to travellers or to the in¬ 
habitants of the town.—The Jama mosque* 
is the most tdigible place, if it be situated 
wdthin the city, because it is the most noto¬ 
rious,—Shafei maintains that it is abominable 
for a Kazee to sit in a mosque for the execu¬ 
tion of his duty, since polytheists arc ad¬ 
mitted into the court of the Kazee, and 
these are declared in the KokAjST to be filth. 
—Moreover, women during their monthly 
courses may enter the court of the Kazee, 
btit are not allowed admission into a mOvsque. 
—T’he arguments of our doctors on this 
point are twofold. First, the prophet has 
said ^‘mosnues are intended for the praise of 
God and tne passing of decrees;” and he 
moreover decided disputes between litigants 
in the place of his Yettekaf [a narticnlar 
penance] by which must be nnaerstood a 
mosque ; besides, the Kashedian Khalits sat 
in mosques, for the purpose of hearing ond 
deciding causes.— Skcondlt, the duty of a 
Kazee is of a pious nature, and is therefore) 
performed in mosques in the same manner 
as prayers are ofiered there.—In answer to 
Bbafei, it is to he^ observed, that as the im¬ 
purity of polytheists relates tq. their faith 
and not to their externals, they are not 
therefore prohibited from enteTing a mosque; 
and with respect to menstruqus women, 
they have it in their power to give .notice of 
their case to the Kazee, who may then go out 
and meet them at the gate of the mosque, 
or depute some other for that purpose, as 
is done w'hero the ease is of a nature unfit 
for public discussion. 

Or in his oivn /iOMse. —Therti is no impro¬ 
priety in the Kazee^a sitting in his own house 
to pass iudgraeiit; but it is requisite that he 
give orders for a free access to the people. 

And must he acco 7 npam€d by his usual 
associates. —i’Ji is requisite that auch people 
sit along with the Kazee as were used to sit 
with him piior to his appointraent to the 
oflico ; hcoause, if he were to sit alone in hia 



* The Jama mosque is the principal 
mosque in a town, where public prayer is 
read every Friday: in opposition to a Masjid, 
which signiliea a amailer mosque, where 
pmblio prayer is not read. 


house, he would thereby give rise to |ui 
pic'ion. ^ 

Me inust not accept o/ any 'presents^ except 
from relatio7u or intimate Trio 

Kazee must not accept of any presents, ex¬ 
cepting from relations allied to him wiriiin 
the prohibited degrees, or those from whom 
ho was used to receive them prior to his ap¬ 
pointment ; neither of which can be esteemed 
to be on account of his office, the one being 
in consequence of relationship, and the 
other of old acquaintance.—Excepting these, 
therefore, he must not accept presents from 
any person, as these would be considered 
as given to him on account of hk office, and 
such it is unlawful for him to enjoy. If, 
also, hia relation within the proldbited de- 
greCvS, having a cause depending before him, 
should offer him a present, it is incumbent 
on him to refuse it.—So likewise, if any 
person accustomed to send him presents prior 
to his appointment should send him more 
than usual,—or if, having a suit before him, 
he should send him any presents whatever ; 
in neither case is it lawful for him to accept 
them, since they would be considered as 
given to him in conseqaence of his office, and 
hence un abstinence from such is indispen¬ 
sable. 

Nor of any feast or entertainment,—FiXV, 
Kazee must not accept of an invitation to 
any entertainment, excepting a general one; 
because a particular entertainment w'onld bo 
supposed to liave been given on account of 
Jiis office, and his acceptance of it wumld 
therefore render him liable to suspicion: in 
Opposition to the case of a general one.— 
This ordinance, which has been adopted by 
the two Elders, applies equally to the feasts 
of relations and others.^-it is related, as an 
opinion of Mohammed, that the Knzee may 
accept of an invitation to a feast from his 
relation, although it be a particular one, in 
the same manner as he is permitted to accept 
of presents from him.—It is to he observed 
that a particular entertainment means such 
as depends entirely on the preference of tho 
Kazee ; that is, such as would not take place 
in case of bis absence ; and a general one is 
the reverse. 

Jle must attend funerals i and visit the sick, 
— ^It is fitting that the Kazee attend at 
funeral prayers ; and also, that he visit the 
sick; for these are amongst the duties of a 
Mussulman, inasmuch as the prophet, in 
enumerating six incunihent offices of the 
I MusBulinuns towards each other, mentioned 
j funeral prayers u.nd the visiting of the sick. 

[ —But it is requisite that, on these occasions, 

‘ he make no unnecessary delay, nor permit 
any person to hold a conversation on the sub¬ 
ject of his suit, lest he should thereby afiord 
I room for suspicion. 

I Trecautions requisite in his general con- 
I duct and hehaviour .— The Kazee must not 
I give an entertainment to one of the part.ies 
■ in a suit without the other; because the 
prophet has prohibited this; and also, be¬ 
cause it is of a suspicious nature. 
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DUTIES OF THE KAZEF, 


TiSBRS' ttie two parties meet in the as- 
, semfily of the Kazee, he must behave to both 
'^(in regard to making them sit down, and the 
like) with an equal degree of attention; 
because the prophet has said, “ Let a strict 
equality be observed towards the parties in,a 
suit with respect to their sitting down, or 
directing them, or looking towards them.” 

The Kazee must not speak privately to 
either of the parties, or make signs towards 
him, to give him instructions or support his 
argument; for, besides giving rise to siis- 
pioion, he would thereby depress the other 
party, who might be induced to forego his 
claim, from an opinion that the Kazee was 
biassed towards tlie other. 

The Kazee must not smile in the^ faoo^ of 
one of the x>arties, because that will give 
him a confidence above the other; neither 
must ho give too much encouragement to 
either, as he would thereby destroy the 
proper awe and respect due to his office. 

And in hu conduct towards witnesses in 
courts or ivhilst (jiving evidence. —It is abom¬ 
inable in the Kazee to prompt or instruct a 
witness, by saying to him (for instance), “ Is 
not your evidence to this or to that effect?” 
Because assistance is thereby, in effect, given 
to one of the parties; and it is therefore 
abominable, in the same manner, as itwonld 
he to instruct either of the parties themselves. 
—Aboo Yoosaf has said that instruction to a 
witness, on an occasion free from suspicion, 
is laudable ;— because a witness may sonie- 
tiiuos be at a stand from the awft with which 
he is struck in the assembly of the Kazee ; 
and in such case to encourage him, in order 
to give life to the right of his party, is the 
same as the .deputing of a person to compel 
the appearance of the defendant in court, 
which is lawriul, natwithstanding it be an 
assistance to the plaintiff,—As, also, it is law¬ 
ful to exact bail from the defendant, al¬ 
though an assistance be thereby given to the 
jdaintiff; in the same manner it is lawful to 
give encouragement to a witness, to preserve 
Ljs right, although assistance be thereby 
offered to one of the parties. 

He must not give judgment at a time, when 
his understanding is not perfectly/ clear and 
unbiassed. — The Kazee must not give judg¬ 
ment when he is hungry or thirsty, because 
such situations diminish the intellect and 
understanding nf the person affected by them, 
Neither must he give judgment when he is 
in a passion, or when ne has filled his 
stomach with food, because the prophet has 
said “Let not the magistrate decide between 
disputants when he is angry or full.” 

A. YODWG Kazee ought to satisfy his pasr 
sioii with his wife before he sits in the court, 
that ho may not be attracted by the view of 
women that may be present there. 


Sl 


Section. 

Of 

Mules in imprisonment for debt. —When 
a claimant estahlishea his right before the 


I Kazee, and demands of him the impr 
I nient of his debtor, the Kazee must not 
' precipitately comply, but must first order 
the debtor to render the right; after which, 
if he should attempt to delay, the Kazee may 
imprison him.—This is related in Kadooree ; 
and it proceeds on the principle, that im¬ 
prisonment is the punishment of delay;— 
whence it is necessary first to order him to 
restore the right to its owner, that his delay- 
may be made apparent.—This is where the 
right is established by the debtor’s acknow¬ 
ledgment ; for in that ease the non-payment 
on the first demand is not construed into 
delay, beoause it is possible, that the debtor 
expects a respite, and therefore has not 
brought the money along with him. But if 
he should delay after the decree of the 
Kazee, he must then be imprisoned, as his 
delay is then evident.-—Where, on the other 
hand, the right is established by evidence, 
the defendant must he imprisoned imme- 
! (1 lately on the establish-raent of it; because 
his denial, which occasioned the necessity of 
proof by evidence, furnishes a sufficient argu¬ 
ment of his intention to delay. 

Tn an^ award^ of debt^ the defendant must 
he imprisoned immediately on neglecting to 
comply with the decreet-provided it ho 
incurred for an equivaUnt^ or by a contract 
of 'marriage. —a defendant, after the 
decree of the Kazee against him, delay the 
' payment in a case where the debt due was 
contracted for aome equivalent (as in the 
case of goods purchased for a price, or of 
money, or of goods borrowed on promise of 
a return), the Kazee must immediately 
imprison him, because the property he 
received is a proof of his being possessed of 
wealth.—In the same manner, the Kazee 
must imprison a refractory defendant who 
has undertaken an obligation in virtue of 
some contract, such as marriage or bail, 
because his voluntary engagement in an 
obligation is nn argument of his possession 
of wealth, since no one is supposed to under¬ 
take what he is not competent to fulfil.— 
If, also, in this case, ho plead poverty, this 
plea is nevertheless rejected, and the plain¬ 
tiff's assertion (of his being x)08se8sed of 
wealth) credited.—It is to be observed, that 
the obligation contracted from mai riage, as 
here mentioned, relates only .to the Mike 
Mooajal, or prompt dowor, and not to the 
Mihr Mowjil, or deferred dower, because aa 
engagement to pay a future debt does not 
argue the possession of wealth.—In cases, 
also, of debt of any other description (such 
as a compensation for usurped property, 
amercement for a crime, the consideration of 
Kitabat, compensation for the freedom of a 
partnership slave, the maintenance of a wife, 
and so forth), the Kazee must not imprison 
the defendant when he pleads poverty; 
because none of these acts indicate the 
possession of wealth, and therefore his 
declaration of poverty must be credited. 

And also in every other imtance^ if the 
creditor prove' his capacity to discdiarge it.— 
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the plaintiff prove that ho is 
p()i*»es 3 «*<l of "wealth, the Kazsee in.u.at in that 
oaae^mprisoTi the debtor, under any ot the 
above circumstances.—The distinctions here 
stated are from the Zahir Rawayet, It is 
said, by other authorities, that the assertion 
of the plaintiif must be credited in every 
case of debt; that is, whether the debt be 
contracted in exchange for an equivalent, 
or voluntarily engaged for by the party; 
because poverty is the original state of man, 
and wealth merely supervenient, and thus 
the natural condition of man is an argument 
of the truth of the defendant's declaration 
of poverty.—There is also another tradition, 
that the defendant’s declaration of poverty 
is creditable in every case of debt, excepting 
such as is ( 5 ontracted in exchange for an 
equivalent, . 

Case of a wife siting for her maintenance, 
—If i\ wife demand her subsistence from her 
husband, and he plead poverty, his decl.ara'- 
tion, corroborated by an oath, is to be 
credited—In the same manner, if a person 
OTuancipate his share in a partnersihip slave, 
and his partner demand a compensation lor 
his share, and he plead poverty, his declara¬ 
tion is to be credited. 

OnjEOTioK.These two cases are oonn 
formable to the two last quoted traditions: 
but they are repugnant to the doctrine of 
the Zahir Kawayet; for although, lu virtue 
of tho marriage in the one case, and the 
emancipation of the joint slave in the other, 
there exists in both a voluntary engagement 
of responsibility, which indicates the pos¬ 
session of wealth, still his declaration of 
povertv is nevertheless declared to bo credi- 
table. . ■ i. 

IliPtiT', — Subsistence to a wile is not an 
absolute debt (that is, such as can be rendered 
void only by payment or exemption), for it be¬ 
comes void, according to all our doctors, with¬ 
out payment or exemption, in ease of death. 
— In the same manner also, compensation 
for freedom is not an absolute debt, according 
to lianecfa, beinj^ in his opinion the same 
as tho considei^ation of Kitabat; and the 
doctrine of the Zahir Kawayet alludes only 
to absolute debts. j i. i j 

In a case where the defendant pleads 
poverty, and the plaintiff proves, by evidence, 
his possession of wealth, the Kazee must 
imprison him [the defendant] for two or 
three months; atter which it is requisite 
that he make an investigation into his 
circumstances; and if, upon such investi¬ 
gation. the people say he is yvealthy, let him 
be continued in confinementbut it they 
say ho is poor, let him be released; because 
he stands in need of an allowance of time to 
enable him to acquire wealth ; and the coti- 
tinuance of his imprisonment is, in siieh 
case, an oppression.—In Kadooree s abridg¬ 
ment it is related that he is to be released 
from confinement, but that tho^ pkintilf is 
not to be prohibited from using importunity 
with him.—The case of importunity will be 
more fully discusaed hereafter m treating 



I of Hijr. — The period of imprisopme:_ 

I fixed at two or three Tnonths, for this reason, 

I that as the imprisonment is inflicted on 
I account of oontuinacy, in the debtor's with- 
I holding payment of the debt, notwith¬ 
standing the Kazee's order, the Kazsee must 
I therefore imprison him until such time as 
; he reveal his property, m case he have any 
I concealed; and as it is requisite that tno 
I term be of some duration, to the cud that 
: this advantage may be obtained ^ from it, 
Mohammed has therefore fixed it at tUo 
period above mentioned.—Other authorities 
fix it at one month, at fivo months, and at 
six months. — In fact, this is u point which 
must be left to the discretion of the Kazee ; 
because the conditions of men are various 
in regard to their endurance of the hardships 
of imprisonment, some being capable of 
bearing it longer than others; and hence 
the necessity of leaving it to the Kazee to 
act as he may deem best. — If the debtor 
prove bis poverty by witnesses, prior to the 
expiration of the prescribed period,* in that 
case there are two traditions. According 
to one, the witnesses am to be credited : but 
according to the other their evidence is not 
to be admitted.—Many of our modern doctors 
follow the latter opinion. 

Case of acknowledgment of Ir is 

related, in the Jama Sagheer. that if a person 
make an acknowledgment oi debt before tho 
Kazee, he [the Kazee] must in such case 
imprison him, and iriust then make inqnirv 
of the people into his circuTiiatanoes. If it 
appear that he is rich, he must in that case 
continue his imprisonment: but if his povpty 
be made apparent, he must release him.—'Iho 
compiler of the Hedaya remarks that this 
alludes to a person who, having at one time 
made an acknowledgment of debt to the 
Hazee, or to some other, afterwards disooyevs 
an intention of delay ; for otherwise it would 
differ from the doctrine of Kadooree, before 
quoted, m which it is expressly declared 
that the Kazee ought not immediately to 
I imprison a debtor after acknowledgment.— 
' (The compiler gives this exxdanation with 
I a view to reconcile tho doctrine ot the Jama 
Sagheer with that of Kadooree.) 

I A husband may be imprisoned for the 
' maintenance of his wife : but a father cannot 
be imjn'isoned at the suit of his sow.— A 
I HTiaBAND may be imprisoned for the main- 
; tenance of hia wife, because in withholding 
lit he is guilty of oppression : but a father 
I cannot he imprisoned for a. debt due to his 
son, because imprisonment is a species of 
! severity, which a son has no right to be 
I the cause of inflicting on his father; in the 
game manner as in cases of retaliation or 


* This is an apparent contradiction to 
what immediately precedes, concerning the 
discretionary power of the Kazee with respect 
to the period of imprisonment.—^It is, how¬ 
ever, merely a continuation of the doctrine 
of Mohammed, who has prescribed a term. 
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. Bitftukii-nt,—If. howftver, a father withhold 
nja^’^eimneo from an infant son^ who has no 
property of hi a own, he mast be imprisoned ; 
Deoause this tend a to preserve the life of 
the child; and also because there is no other 
remedy, since maintenance (in o^pOssition to 
debt) is annulled by the lapse of time, and 
therefore it is necessary to prevent its 
destruction for the future. 


DUTIKS OF THE RAZEE. 



CHAPTER 11. 

OF LETI’EIIS FBOM O^Z KAZEE 10 AWOTHEB. 


I manager ; because all these are ecf,_ 

I lent to debt, and are canable of ascertain • 
ment by description, without the necessity 
of actual exhibition.—Letters from one 
Kazee to another aie also admissible in the 
case of immoveable property, because it is 
capable of ascertainment by a dcKScription of 
its boundaries :—but they are not adraisaible 
with, regard to moveable property, because, 
in that case, there is a necessity for actual 
exhibition.—It is related as an opinion of 
Aboo Yoosaf, that letters from one Rajiee to 
another are admissible with respect to a male 
slave, but not ^vitli respect to a female, be- 
causo the probability of elopement is stronj^cr 
in the one than the other.- It is also related 


Letters autilientimted hy evidence tire ad- 
mhsible in eases of property. —A letter 
from^ one Kazee to another is admissible 
relative to all rights except punishment and 
re^liation, provided it be authenticated by 
evidence exhibited before the Kazee to whom 
it is addressed, for which there is an absolute 
necessity, as will be shown hereafter, 

Difference between a record^ and a Kaitee^s 
letter. —I,F witnesses exhibit evidence, before 
a Kazee, a8:ainsta defendant, the subject of 
the suit being at a distance, the Kazee may 
pa?;s a decree upon such testimony, because 
it establishes proof. The decree so made is 
written down, and this writing is termed a 
Sidjil or record, and is not considered as the 
letter of one Kazee to another.*—If, how¬ 
ever, the evidence he given in the absence of 
the defendant, the Kazee must not pass a 
dcoreo, it being unlawful to do so in the 
absence of the person whom it affects; but 
he must take down the evidence in writing, 
in order that the Kazee to whom such writ¬ 
ing shall be addressed may use it as evidence. 
—This writing is termed Kitab-Hookmeej or 
the letter of one Kazee to another, and is a 
transcript of real evidence. 

A letter is transmissible only on certain 
conditions. —It is to be observed that the 
transmission of letters of one Kazee to an¬ 
other is restricted to several conditions, 
which will hereafter be explained; and the 
legality of it is founded on its necossity, 
since it may often he impossible for the 
plaintiff to bring the defendant and the 
evidences together in the same place, be¬ 
cause of the distance of thedr abodes.-—Hence 
the letter of one Kazee to another is, as it 
were, the evidence of evidence, ora branch 
from the trunk.—It is also to he observed 
that the term rights, above used, compre¬ 
hends debts, and also marriage dowers, 
ortions of heirs, usurpations, contested 
eposits, or Mozaribat stock denied by the 


* This case supposes the thing in dispute 
to be situated in the jurisdiotion of a different 
Kazee from him before whom the parties 
bring their suit; and the decree which in 
this case the Kazee gives being written down, I 
is carried to the other Kazee, who is bound ' 
to Boe it enforced I 


as an opinion of his, that they are admissible 
with respect to both male and female slaves, 
but that parti(!ular conditions are requisite 
to estahlish their admissibility, which will 
be explained in their proper place.—It is 
related as an opinion of Mohammed, that the 
letters of a Kazee arc admissible with respect 
to every species o f moveable property ; and 
this opinion has been adopted by our modern 
doctors. 

The testimony requisite to authenticate it. 
“^The letters of Kazeea are not admissible, 
unless authenticated by the testimony of 
two men, or of one man and two women; 
because there is a similarity between all 
letters, and it is therefore necessary to estab¬ 
lish their authenticity by complete proof,— 
that is, by evidence.—The ground of this is, 
that these letters are binding in their nature, 
and therefore require to be completely proved. 
— It is otherwise with respect to the letters of 
Hirbees [Infidel aliens] to the Imam, soli(‘it- 
ing protection; for these require not to ho 
pro ved by evidence, since they are not binding 
m their nature, inasmuch as it rests with 
the Imam to grant the protection or not at 
his pleasure.—It is also otherwise with re¬ 
spect to the message of a Kazee to a Moozkee 
[purgator of witnesses,] or with respect to 
the message of a purgator to the Kazee, for 
such a message has no force, considered as 
the message of a purgator, but merely as 
being a corroboration of the testimony of 
witnesses. 

The contents^ must be previously explained 
to the authenticating witnesses. —It is incum¬ 
bent on the Kazee to read his letter in the 
presence of the witnesses who are to authen¬ 
ticate it, or to explain the contents of it to 
them, that they may have a knowledge 
thereof; because.evidence cannot be given 
without knowledge. Afterwards Ke must 
close the letter, and atfix hia seal to it in 
their presence, and then consign it over to 
them, that they may have a security against 
any possibility of alteration in it.—Tnis is 
according to Planeefa and Mohammed ; and 
the reason is, that aknowledgeof the subject 
of the letter, and an evidence of the affixture 
of the seal, are indispensable requisites ; and 
in the same manner a remembrance of the 
contents is also requisite; whence it is that the 
Kazee must furnish, them with an open copy 
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DUTIES OF THE KkZKE, 


'•'iUWfr, with whioli tlioy may refresh i being* at that peiiod reduced to the lev^H) 


"d^dF’:bferaory.—It h however related, as the 
last opinion of Aboo Yooaaf, that no one of 
these particulars is requisite, it being- saffi- 
cieiit to attest that this is the^ letter and this 
the seal of the Eazee; and it is also reported, 
from him, that the affixture of the seat is uot 
necessarj',— Hence it appears that, after his 
attaining the dignity of Kazee, he considered 
this matter as of little cousequeaee; and his 
opinion is of great weight, siiioo those that 




the people, any information from, him, in¬ 
dependent of what relates to himself, or 
mutually to them both, is not admissible. 

Or {ttnkss qemrally addressed) hif the 
death or dismission of him to whom it is 
transmuted.—Sof likewise, if the Kaijee to 
whom the letter is addressed should have 
died, another Kazee must not open it, unless 
the address run in this manner, •** To the son 
of —-, Kazee of the city of-or to 


only hear are not so competent to determine | whatever Kazee it rnay concern, this letter,'^ 


as those that see. -Shimsal-Aymahasadopted 
the opinion of Aboo Yoosaf. 


dn which case another Kazeemay receive it, 
because he is comprehended in the address 


It 'must not he received hid in presence from the speoitication of his ofBice and city. 


of the defendant. 

Kazee arrives, the Kazee 
addressed ought not to receive it unless in 
the presence of the defendant; because as 
such letter is equivalent to an exhibition of 
evidence, the presence of the defendant is 


a letter from a | -^If the address, however, be merely, “To 
to whom it is j whatever Xazeo it may concern,” he is not 
:— iu. entitled to open it, from the uncertainty of 

the address. 

Ip the defendant die previous to the arrival 
of the letter with the Kazee, judgment must 


therefore indispensable.—II is otherwise with ' be passed upon it in presence of his heir 


respect to the other Kazee’s hearing the 
evidence, because that is done merely with 
a view to transmit it, and not to pass 
sentence upon it. 

forms to be observed in the reception of it, 
—When the witnesses bring the letter to the 
Kazee to whom it is addressed, let him first 
look at the seal of it, and after hearing their 
testimony (that “ this is the letter of a par¬ 
ticular Eazee,’’ -that “ he delivered It to 
them in his court of judgment,”—that ^‘he 
read it in their presence,”—and, that ^‘ he 
affixed Ids seal to it before them’O. let him 
th(m open and read it in the presence of the 
defendant, and pass a decree agreeably to the 
contents.—This is according to Haneefa and 
Mohammed.—Aboo Yoosaf has said it is 
sufficient for the witnesses to attest that 
“.this is the letter and seal of such a Kazee.’’ 
— In the Kadooree, the proof of the integrity 
of the witnesses prior to the opening of the 
letter is not made a condition.—The better 
opinion, however, ia that it is a necessary 
condition; and the same has been declared 
by Khaaaf; for this reason, that there may 
eventually be a necessity to recur to other 
evidence, in case of a want of proof of the 
integrity of those that brought it; and it 
would be impossible fur any others to give 


being his representative. 

It is not admissible m cases of punishment 
or retaliation, - A letteii from one Kazee to 
another is not valid in cases of retaliation or 
punishment; because as in such a letter there 
exists a seinblanoc of substitution (for the 
letter is not itself evidence, but merely a 
substitute for evidence), it is therefore equi¬ 
valent to evidence upon evidence; and as 
evidence upon evidence is not admitted in 
these cases, the letter of a Kazee cannot be 
admitted. 

Section t 

A woman may execute the office of Kazee 
m all cases of property. —A wokan may 
execute tho duties of a Kazee in every case 
except punishment or retaliation, in con¬ 
formity with the rule that the evidence of a 
woman ia admissible in every case except in 
eases of punishment or retaliation; for tlio 
rules of jurisdictoin are derived from the 
rules of evidence, as was before stated. 

A Kazee is not at liberty to appoint u deputy^ 
without the authority of the Imam.—lj is 
not permitted to a Kazee to appoint a deputy, 
unless he have received a special power from 
the Imam to that effect; for all hough he 
have been hims-df appointed to the office of 


their testimony unless the seal still remained ' JCazee, yet be has not been eiupow^ered to 


upon it: it is therefore absolutely neoensary 
that the Kazee defer breaking the seal of the 
letter until the integrity of the hearers be 
proved. 

It is rendered void by the death or dis- 
viission of the writer in the interim. —One 
K azee imust not accept a letter from another, 


confer such appointment on another.—Hence, 
in the same manner as it is unlawful for an 
agent to appoint an agent unless with the 
permission (d‘ his constituent, so is it un¬ 
lawful for a Kazee to appoint a deputy unless 
by the authority of the Imaiu.—It is other¬ 
wise with respect to a person appointed to 


unless the Kazee that wrote it be, at the i read ^ the Friday’s prayers ; for he may 


time, still fixed and established in his office. 
—If, therefore, prior to the reoeipt of the 
letter, the Kazee that wrote it should have 
died, or have been dismissed from his office, 
or have become disqualified from the duties 
of it, from apostasy or insanity, or from 
having suffered punishment for shmder,— 
the Kazee to whom the letter is addressed 
must then reject it j because the author of it 


appoint a deputy to act tor hira, since if any 
delay should happen in the performance of 
this servioe, the prayers would become void 
and null, as the period for them is fixed j 
the appointment of a person to read these 
prayers, therefore, is virtually an argument 
of his being empowered to appoint a deputy 
to act for him, with a view to prevent the 
nullity of the servicecontrary to jurigdic- 














not depending on a fixed period, 
net therefore defeated by delay. 

But the decrees of the deputy ^ pussed in his 
presence, or with his approhaiion^ are valid, 
•Ili’ a .Kazee, not having power to appoint a 


DUTIES OY THE KAZEE. 



Tu the opinion of the two disciples 
decree must not be enforced in either case; 
that is, whether the error be wilful, or pro¬ 
ceed from forgetfulness : and this is the 
approved exposition.—By a doubtful case is 


deputy;, should nevertheless appoiat one, and I meant one in regard to which there is no^ 


the said deputy, either in presence of the 
Kazeo, or in his absence, but with his appro¬ 
bation, pass a decree, the decree so passed is 
valid;—in the same mauiier as whore the 
agent of an agent performs any act in the 
presence of the agent, or with his consent, in . 
which case such act is valid,—The ground of 
this is that the decree being passed in the 
presence of the Kazee^ or with his appro¬ 
bation, and the act being performed in the 
pres cnee of the agent, or with his appro¬ 
bation, the judgment and reflection of the 
Kazee himself is therefore exercised in the 
case of the decree passed by his deputy,*^ 
and the judgment and reflection of the agent 
in the case of the deed done by his agent,— 
which is what was required. 

(f he appoint a deputy, hy authorityhe 
cannot afterwards dismiss him ,—Ir the Imjtm 
gi ve authority to the Kazee to appoint whom¬ 
soever he pleased liia agent, the person whom 
he appoifits becomes in that case the deputy 
of the Sultan ; and the Kazee is not entitled 
to divsmiss him. 

He must maintain and enforce the equal 
decrees of every other Kazee, —It is in¬ 
cumbent upon every Kazee to maintain and 
enforce the decree of another Kazee, unless 
such decree be repugnant to the doctrine of 
the Koran, or of the Sonna, or of the opinions 
of onr doctors; in other words, unless it be 
a decision unsupported by authority.—It is 
related, in the Jama Sagheer, that if a 
Kazee pass a decree in' a matter concerning 
which different opinions have been given, 
and be afterwards succeeded by another 
Kazee of a. different opinion with respect to 
that matter, the latter Kazee must never¬ 
theless enforce the decree so made ; for it is 
a rule that wlien a Kazee passes a decree in 


particular ordinance, either by the word of. 
(don, or by the prophet, and concerning 
which, consequently, different opinions have 
been supported by the companions and their 
followers.—Where a groat number, however, 
]ia VG concurred, and only a few have differed, 
it is not considered as a doubtful case. 

An article decreed unlawful, upon evi¬ 
dence, continues so, although the evidence 
prove false, —EvT:aYT3riJfa of which the 
illegality is decreed by the Kazee from 
apparent circumstances, _ that is to say, 
from the testimony of witnesses, although 
in reality such testimony be false, is never¬ 
theless ipso facto unlawful.*—This is ac¬ 
cording Haneefa : and he is also of the 
same opinion where the Kazee decrees the 
legality of a thing ; provided, however, that 
the claim of the plaintiff be founded on some 
determinate plea, ^ such as purchase, leavse. 
or marriage,—as if, for instance, he should 
claim a female slave hy asserting that he 
had purchased her. 

A decree cannot he passed against an 
absentee hut in presence of his represen¬ 
tative ,Kazee must not pass a decree 
against an absentee unless in the presence 
of his representative. — Bhafei maintains 
that it is lawful for a Kazee to pass a de¬ 
cree against an absentee; because, upon 
the estahlishmont of proof by testimonyi 
tho ri&lit in the judgment of the Kazee 
becomes evident. — The arguments of our 
doctors upon this point are twofold.— Fiust, 
the passing of a decree on the testimony of 
witnesses is with a view to put an end to 
contention; and as contention supposes a 
' refusal on the part of the defendant, it 
I follows that as his absence precludes the 
possibility of his refusal, no contention can 


a doubtful case, the decree is executed have existed. SixoNniv, the absence of 


accordingly ; nor is it permitted to a suc¬ 
ceeding Kazee to rescind it, because although 
the succeeding Kazee be equal in point of 
judgment to hi a predecessor, still the judg¬ 
ment of the predecessor is in this instance 
allowed a superioiity, because of its having 
been exercised in passing tho decree ; and 
therefore it cannot be alfected by the judg¬ 
ment of his successor, which is deemed 
inferior from its not having been exercised. 

His determination in a doubtful ease is 
valid, although it he repugnant to the tenets 
of his seci.'^h' a. Kazee, in a doubtful 
case, determine contrary to^ liis tenets, from 
having forgotten the principles of his sect, 
such decree must nevertheless be enforced, 
according to Haneefa.—If, on the contrary, 
he pass such decree knowingly, and not 
through forgetfulness, there are in that case 
two opinions recorded.*-According to one, 
the decree must be enforced in that inetanoc 
also, because tho error in it is uncertain." - 


the defendant admits of two suppositions, 
namely, that (if present) he would either 
have acknowledged the claiia, or denied it; 
if the former, the Kazee must have passed a 
decree upon that ground; or, if the latter, 
upon testimony. Kow decrees passed^ on 
those different grounds are of a distinct 
nature, since that which is founded on tes¬ 
timony is binding on all men, whereas the 
other is not.—Where, therefore, the defen¬ 
dant is absent, it becomes a matter of doubt 
with the Kazee what kind of decree he ought 
to pass; and hence it is requisite that lie sus¬ 
pend it until the arrival of the defendant, 


* For instance, if two people declare that 
there is a drop of wine in a particular vessel 
of water, and the Kazee in consequence de¬ 
cree it to be unlawful, it must be considered 
as such, although the falsity of their decla- 
ration be afterwards proved. 












TII.J DITTIES OF THE KAZEE 

_"t3ip/;[(ature of the decree he ought to 

ayoertained. 

^^af'against one who first opposes the claim 
and iJten dmippears^ —Ir a defendant, having 
first denied the claim, should afterwards dis¬ 
appear, in that case also the lia^see must sus¬ 
pend his proceedings during his absence, 
becanse it is requisite that the denial exist 


CHAPTEE HI. 



OP 


ABUITll A.TIOJT. 

An arlitrator must possess the qualities 
essential to a Kazee. —Ip two persons appoint 
an arbitrator,^ and express their satisfaetioa 
with the award pronounced by him, such 


at the time of passing the decree, which is! award is valid; because, as these persons 
not the case in the present instance.—The | luive a power with respect to themseives, 


opinion of AboO Yoosaf, on this case, is 
different. — It is to be obseiwed that the 
representative of an absentee is either one 
appointed by himself to act for him (such 
as an agent), or one appointed by law (such 
as an executor nominated by the Kazee), or, 
lastly, one who stands as virtual represen¬ 
tative, by the claim which the plaintiff pre¬ 
fers against the absentee being also a cause 
of claim against some person present. This 
last may occur in various modes; and the 
following may serve for an example.—A 
person establishes, by testimony, his light 
to a house in the possession of a particular 
person, in virtue of his having purc^sed it 
from nn absentee, who was at that time the 
proprietor of it, and from whom the present 
poaseesor has usurped it;—in which case, if 
the possessor deny all- this, and the plaintiff 
establish it by evidence, the Kazoo may pass 
a decree relating both to the absentee and 
the person present; nor would the denial of 
the sale by the absentee, if he should after¬ 
wards return, be credited, because the pur¬ 
chase of the house from its x)roi)rielor is the 
cause of that which the plaintitf claims from 
the person present, namely, the right of pro¬ 
perty in the house. In such case, therefore, 
the person present stands as the agent for 
the absentee, and his denial is consequently 
equivalent to that of the absentee.-—The 
ground of this is that the plaintiff is not 
capable of proving his claim against the 
person present, unless he first establish it 
against the absentee. The person present 
is therefore considered as the representative 
of the absentee ; and hence the decree of the 
Kazee against the person present stands as a 
decree against the absentee-—Where, how¬ 
ever, the claim of the plaintiff upon the 
absentee is the condition of soinetliiiig which 
he claims against the person present, the 
latter is not in that ease considered as the 
representative of the absentee. A full dis¬ 
cussion of this is to be found in the Jama. 

Thfi Kazee may lend the property of or- 
It ie lawful for a Kazee to lend the 
jiioperty of orphans, keeping a record of it in 
writing; because eiioh loan is advantageous 
for the orphans, since it tends to preserve 
and secure their property; and the Kazee 
has the power of enforcing the restitution of 
it. An executor, on the contrary, is respon¬ 
sible for the property he lends, as is also a 
father, because neither of them has the power 
of enforcing a restitution of it. 


they consequently possess a right to appoint 
an arbitrator between them, and his award 
is therefore binding upon them.—-This is 
where the person so appointed possesses the 
qualiffcations of a Kazee ; for as^ he stands 
in that relation to the other two, it is there¬ 
fore requisite that he be pompetent to dis¬ 
charge the function of a Kazee. 

Me must not he a slavey an injidelt a slan- 
derer^ or an infant, —It is not lawful to 
appoint a slave, or an infidel, or a person 
that has been punished for slander, or an 
infant, to act as an arbitrator; because none 
of these is competent to be a witness. 

But he may he an unjust person, an 
unjust man be appointed an arbitrator, it is 
valid, because of the validity of his appoint ¬ 
ment to the office of Kazee, as has been 
already explained. 

Hither party may retract from the arbi¬ 
tration before the aunird, —If two men ap¬ 
point another an arbitrator, still it is lawful 
lor either of them to recede before he gi.v^:s 
his award, because as the arbitrator bus 
received his powers from them, he cannot 
exert those powers without their consent. 
The award, however, when given, is binding 
upon them, as the power of the arbitrator 
over them was established by their own 
agreement. 

On a reference to the Kazee^ he must give 
effect to the award, if approved. —If the 
parties refer the award of the arbitrator to 
the Kazee, and it be ^ conformable to his 
opinion, he must cause it to be carried into 
execution, because it would bo useless to 
annul it, and then pass a similar decree.— 
But if it be contrary to his opinion, he must 
annul it, as the award of an arbitrator is not 
binding on tho Kazee, since he did not autho¬ 
rize it- 

Beference to an arbitrator is invalid in 
cases of pU7iishTne7it or retaliation, — T.Hi 3 
appointment of an arbitrator ia not valid iu 
oases -where punishment or retaliation is 
incurred, because the party has no power 
over his own blood, ^ and is therefore not 
capable of assigning it to others. Lawyers 
have observed tliat the particular exeeptiou 
of retaliation and punishment affords au 
argument of tho legality of arbitration in 
all other contested questions, such as divorce, 
marriage, and the like. This is approved. 
Stillj however, there is a necessity for a rati¬ 
fication of the award in these cases by a 
decree of the Kazee, in order that a control 
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.Maintained over roaBkind, their pro- 
s.iVB].^on maj’ be restrained, for otherwise 
would oontinuaLly settle their ditterences 
hy a private reference, without rog:ard to the 
ZA W. 

An arbUrator*s a?mrd of a fine agaimt 
the tribe of an offender is of no effect, — If, 
in a case of homicide from error, tho slayer 
and the heir of the deceased appoint an 
arbitrator, and he award a fine of blood to 
be paid by the tribe of the slayer, suoh 
award is of no effect; in other words, the 
heir is not entitled to exact suoh fine from 
the tribe in virtue of the award, for it has 
no force over them, as they did not antliorize 
the arbitrator. , 

Nor against the offender himself wiless he 
acJcnowledge the offence,— also, the arbi¬ 
trator award the fine to be paid by the I 
slayer, the ‘Kazee must annul it, as being- 
contrary to the LAW, which prescribes the , 
fine to be paid by the tribeoxceptinj?, | 
however, where the fact is proved by the | 
confession of the slayer ; for in that case the i 
tribA are not liable to the fine. ^ ' 

lie may examine witnesses,— Xn. arbitrator » 
is empowered to hear the witnesses of the . 
plaintiff, and also to pass an award upon the ' 
denial or aokuowlecii^Tnent of the parties, 
hooaiise this is agreeable to the law. 

The parties, atknoidedning an arbitrator s\ 
decree^ cannot afterwards retract from it, j 
—Ip an arbitrator give information to the. 
Kazee of the acknowledgment of one of the [ 
parties, or of the integrity of the witnesses, | 
at a time when both'the parties continue to 
adhere to his award, such inforanation must j 
ho credited, and the Kazeo must not after- | 
wards credit the denial of either of the j 
parties, as the arbitrator’s authority still 
continues unshaken.— 1 f, on the other hand, ^ 
lie give iiiforniation to the Kazee rclativ'e to 
his award (that is, if the parties dispute ooa- ^ 
cerniug his award,-—one of them, saying that 
**it was to such or such effect,” and the . 
other denying this, and the a.rbitrator inform 
the Kazee that “he has awarded so and 
ialormation must not be orodlted, 
Bince in eiioh case his authority no longer 
rr.dur.-. , . ^ . 

An*/ atc’jrd passed tn favour «/ o parent, | 
chitJjor is mill FiiU det«»rinin4tion 

of every person acting in the capacity of a 
iiirh^»'e (whether he be a Ka.zee or an arbitra¬ 
tor! in favour of his father, his mother, his 
child, or his wife, is null and void, because - 
evidence in favour of any of tliese relations 
being unlawful on aooount of the suspicion 
which it suggests, a determination in, their 
favour is also unlawful, for the same reason. ; 
— A dctonnin^lion, however, ngiinit any oil 
thov* rid.itiou!i is valil, oyiddU ’ , 

against them is ftooeptvd, blucc it is liable tO[ 

no <U'«pioiun. ... 1 

Jotni arbitrators $n>mt act coHjanctirely.— 
Ivt^o piT^ms be appoint/'d arhitmtors, it 
irt incamV'eut upon lh*'fn to not <^njun'itivrly ■ 
in giving *t determin ilion, on till** 1*1 n mattor . 
which requires wisdom and j udgment. | 


DUTIES OF THE KAZEE. 

fSeciloiu 

Xliscellaneous Cases relative to Judicial 



Decisions. 

No act can he performed, with respect to ^ 
the under story of d home, which may any 
way affect the building , — iK a house, ot whiuli 
the upper story belongs to one man, and the 
Tinder story to another, the proprietor oi the 
under story is not entltded to drive in a nail, 
or to make a window, without the permission 
of the proprietor of the upper story.—i'his 
is the dootriuG of Haneet'a. Ihc two dis¬ 
ciples hold that the proprietor of the undei 
story may do any act whatever with respect 
to it, provided no injury result to the upper 
story. The same disagreement also subsists 
with regard to the proprietor of^ the upper 
story building upon that f.madutiou. 
of our lawyers remark that the doctrine 
ascribed to the two disciples is only an ex¬ 
planation of that of ITaneefa., and that, iri 
reality, there exists no diaa.graement betwefen 
them,’ — Others again say that, according to 
the two disciples, there is a peitooTi treedoin ; 

—in other words, either of the proprietors is 
at full liberty to do whatever act he pleases 
with relation to hia property; for property, 
in its vorj^ nature, implies a perfect freedom 
with regard to it, restrictions upon it being 
merely suijcrvenient, and fixed in order to 
prevent any detriment to another. Henoo if 
the detriment be only doubtful, and not 
inevitable, the proprietor cannot lawfully be 
restrained from acting upon his own pro¬ 
perty. According* to Raneefa, on the other 
hand, there is a restriotiou ; in other words, 
neither of the proprietors is permitted to do 
any acts with regard to their respective pro¬ 
perty without the permission of the other, 
because such acts affect a place with which 
the right of another is connected, and that 
right is sacred from any act of his, in the 
same manner as the right of a mortgager or 
a lessee.—Besides, the freedom and absolute- 
ness of the property to its owner is here 
supervenient, since it depends on the con¬ 
sent of another; so long, therefore, as that 
consent is doubtrul, tho originiil restriotioa 
operates. In these oa^es, moreover, the 
det-i-iment is not eventual, but^ is in nimn 
degree certain; sinoi the driving in of a 
nail or wedge, or Iho breaking of the wall to 
make a window, tends to weaken the editioc, 
whence these acts are prohibited. 

A passage cannot he made into a private 
lane. —If there be a long lane, paiallel to 
which, either on the right or left, rims 
another long lane, not a thoroughfare Cthat 
13 , not op-m at both ends), it is not permitted 
to any of tho inhabitiuH of the first Uue t<> 
iii'ikc a door ti> open into tho oocond 
because tiui object of niakifur a door is ro 
obtuin A pa^^ago to and fro ; and the second 
hino b not I’lvo to the inh ihi5:«ntA of tiv* dwt. 
sinco not b.dng a thoroughfitr •, the right ot 
ihroti^h if b!'lollg^ only to th^^ in- 
habiUnln of it.—Som? Uai** m l that It n 
perfectly lawful for any of the iuhabitanta 






l\o-)gX.)-iCirAi’. Til.] 
to op®n 
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doov into tPe ■ parcEais«.'a it prior to tlio gift: ' 

' ’ — cont^rodiction ; it is othenrise in tno ioni--. 

for tlK r»j the purchase is deolaTed^ to 
P-rior to the ffift; sia.A a declaration. 
Vits proprletor, wmoti 19 lawiui, uiiu ^ detLymg* tlie 

di0 prohibition I ;;rov^ to Itove existed in the donor at 

liovortln li»^ ^'mum- « . »or« n , li, ,y( tin. irifu i< r.itl 


s^di^aiise the opening. qI a^door is i ^ 
u^u^flSorG than tlio breaking ot a /^4i< 

W its propnator, which kjvtul. imt ^ b^. P.^-> ^ 



dfXir. in mirh nnl jtwful; hewiuHO attCT i>I n. 


door, in «ui'h<M'*r i» '■'ij/wtoli }}'nw-cfuiM-of tt f' litale slin'r hf <l- i<i*tl 

the door is op.o.nd it will bo difllndt .n pro. , ff^ „J,.chiis,-r, tAe .nusfi'r may cohahit 

■vent a oontinaal tiiorouglifai^t, and a j pg,,,,„ possessed of a female slave 

hecauae there IS a possibility that^attir some 1 f... '■ . .i-.~ 


hecauae there IS a possibility that alter some • purchased this slave 

-time the right ot passage “Sht b“ fu^ ' from*me, and have-not paid me the price, 
by the, person who ‘h ..nd the other deny (he sale, and the possessor 

very oircnmstanoe of "‘o aoor m „ni >e determiiiB m his own mind to 


very oircnmstanoe of •b."of tb<) dove determiiiB in’his own mind to 

pleaded as a proof of his right. If, how titr, 01 , eonsequence retrain 

the second lane be not long, but short, the . P furthi.r contention' -with the other, 

“r; s.t *3 


of Us stiortneBS u aa u 

in which nil have a right of partioipntipg, ' CJ^P the sale be an nailed 

W'hence it is. that they have all an equal claim I usjlcliojn. _ now ,oau, ,, ,, 


of Shafta in 


diat they ha ve a,ll an equal claim li e ^ ^ 

case of the sale of any ol the ! by ^ 

1,.. ^ . J \\%r f TY1pr#4 


, I I^WIl WilAl'A uV A Vv^ w-i.— -.. . r 

..oiiseainit. . , . , I no •'outrwets can he annullod by the mere 

Anmdefinaecliumtnajybeoompoumla^ I Saemiantion U> annul them; -whence it 
[p a person vaguely clam something belong- option, it the 

iiig to a house,,and the P™P™tor of th i “ option determine to annul 


lllJi tu tt lLUU.ai,/y WilliA ^,V’ Li, ti. 

house deny his n^^ht to anything, but alter 

w.ird/i <3oiiipi>uiid with him for Uii cliini, niicli 
compiMition i*« valid ; for ttllhomrli th* articltj 
in dispute v.H not. kno\%-n. yet a coiiipoaition 
with a knovra arliul< forou^ thit li unknowa 


p.r.no 5 ior of the option determine to annul 
it, otill the annulment does not take place 
immodh.toly on the forming of such resoiu- 

^'^JtKrLTv—la the casto in <\no*tiou thit f ile 


with u knovra arliuh for oa^ that i. uuknowa . l,y th. d. h-r- 

is Wui, acoording: to our doctors, since as • termination 

the article compounded for being to a conduct that manifests 

uncertainty ooneermng it can never create i the slave in 


uncertainty ooneerning it can never create i s ^ . doUmtion of the slave in 

sirif. i-for nnoortoinu-. m a il;/’^ hm oarryi.iK 

dfop?4,1' ivcs ruom lor conteiitioii, as. this I tfK i p oontentiou to 

cauaot occur but in cases of unoertamty | _ ^wnise ftud his usinsr her as aser- 

respecting things the delivery of which ' * 

required. j j „„ „;ff „r,,i\^Tn *><<< receipt of monejj,tJi.e declaration of 

Case of a claim founded «« Lr.Vcr n.n.f 6c orc£ted with respect to 

purchase.—Le n person claim a house in the ^tialihr.—lr a per.soa aoknowlodge that 
possession ot another, on tb® ffp. hmi received ten dirms from another, but 


possessor had,, at a former period, niacie a n.tianrt that thev were ^eyf, or 

gift of it to him, and upon being required - 'in ' that cas9 his declaratiou must be 
to produce e.videnoe, should then he , Kp,_;ge bad dirms, nlthough of 


to produce evidence, should then say, he ^ . hs.caiise bad dirms, although of 

liemei the gift, and I therefore bought the , ored ted are nev'toheless of the 

house from^ him ’• aad prodiioe w ^henoeif, in a Sirf ,sale. a 


house from, him/’ and a Sirf sale, a 

and they attest the purchase, but state ^ ° uC’j.ad ones in ox- 

date of it to bo antecedent to the gilt ud , pu on t«^ !■•>« 1 ^ moreover, 


testimony is not admissible, because ol its 
differing from the insertion of thr chnmanl 
with respect to the d.ile ot the 

1 _ Km* offoaK tllft nui^j^haae 


•haiigc f'.r go-si. it i« valid. As, moreover 
a rcooiiii of dirms is not restaeted to gooU 
ones, it doas not follow, from his aoknowledg- 


whercas, if they w 


■re trattest tlmpurolmsc of W seisin, that the dirms 

■re to sttesD tiiB puroua^ ^ ^ 


wera 


.fcJUL. I'J- 1 . 1 XL otiiaava.) -- 

; auci 8 i 4 ch being the case, ms declara- 
tiou mu^t b«! orvdiu d, bi'OiiUfti' lie d<imc» the 
rccript of ifoo'l ilirm», whudi i;< Kii riiffit. - 

It would be other wise ii' ho were to declare 
that “he had received teu good uniirs, or 


fi» havnitf been nnul*' posterior to the girt, 
thfir would, m Mml ca^, bt , 

admitted, because ot its cuufurraity t.ii i 
claimant' a plea. It, on the otner nana, he 

plead a. gift, and then tho^^^ffift ! that “ be had received his right,’' or “ the 

prove the purchase f ‘A® L'-ioe of his wares,” or “ a discharge of Im 

Without mentioning the denial ot the d *• »,,a afterwarda to allege that the 

by the donor, in this instance also *^9 ■ of these 

evidonce ia not admasstble. | would his declaration be credited; 

tionedinvarjouBCopmaon 

case he expressly ac- 

and the reason of it is that t^e claim oin . , ,i._ roo. ipt of <pW dirms : and 


and the, reason of 1 1 . that t^e claim ot tne oe~ u .o. _ 

ss s,i« “ I “■'■“'‘•w'" I-'"!*™ “■ •>■• «“■ 
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the existence of the obligation at an^gJ^Ami^ 

19 therefore evidently ffuilty of prevarication. 
Our doctors^ on the other hand, argue that a 
consistency mth regard to the denial and the 
proof is here possible, because unjust debts 
are sometimes paid to avoid litigation, and 
rj leasements from them are likewise some- 
I times given. Sometimea, also, a defendant, 
after denying the validity of the claim, 
f compounds with the plaintiff; and in such 
case he is bound to pay the composition, 

' notwithstanding the debt for which it was- 
I made may have been unjust.—If the defen- 
I dant declare, " I owe you nothing/' in that 
case also his evidence, to the eSect above 
recited, is creditable, because of its perfect 
conformity with the assertion that ‘*he owes 
him. nothing,’^ which evidently means at 
that time, inasmuch as he proves that he 
had afterwards paid it to him, - But if he 
were to say, “ I never owed you anything, 
and 1 do not know you/'—the evidence ho 
might afterwards produce of his having 
paid the debt, or of his having obtained a 
releasement from it, would not be credited ; 
because the contradiction between his asser¬ 
tion and the evidence cannot in this^ case be 
reconciled, since no man enters into the 
business of giving or receiving with one 
of whom he has no knowledge.—Kadooree 
remarks that in this case also the evidence 
must be credited, because the contradiction 
that subsists is not wholly irreconcilcable, 
inasmuch as women who are kept concealed 
often transact business mediately through 
others, without knowing the person^ with 
whom the business is concluded ; and it also 
often happens that men of rank, when a mob 
assemble at their door and make a noise, 
desire their agents to give them some money ( 
to pacify them, ^ ^ 

Case of a disputed purchase of a defective 
slave.—iw a person declare that “ he has 
purchased a female slave from another,” 
and that other deny that he had ever sold 
her to him, and the purchaser having proved , 
his assertion by witnesses, an additional | 
finger be discovered on the hand of the slave, 
and the seller prove by ev.idence that the 
purchaser had exempted him from responsi¬ 
bility for every defect, in that case the testi¬ 
mony of the seller must be rejected, since he 
13 evidently guilty of prevarication. This 
is the doctrine of the Zahir Eawayet. It is 
related, as an opinion of Aboo Yoosaf, that 
the evidence of the seller must be credited, j 
because of the analogy of this case to that v 
of debt, as before explained, in which it 
was shown that there was a possibility of 
reconciling^ the contradiction; for a recon¬ 
cilement of the contradi(5tion is also possible 
in this case, by_ supposing the seller to have 
been an agent/ for another, on which supposi¬ 
tion the declaration of the pi'oprietor, that 
“ he had not sold the slave/* would have 
been true, and his subsequent plea_, of having 
been exempted from a responsibility for de¬ 
fects, would also have been valid. Thus the 
apparent contradiction is capable of recon- 


DUTIES OE 


hieing considered, as a. prevarication, is 
" fedited.^ 

a creditor denying his dehior'^s acknotv-^ 
Udyment cannot afiertvards suhstantiate his 
claim hut by proof or the debtor s verification^ 
—If one person^ say to another, “ I owe you 
one thousand dirms,** and the other reply, 
“ you do not owe me anything/* but after¬ 
wards, in the fiame meeting, say, “ you ow;e 
me one thousand dirms,” in that case he is 
not entitled to anything unless he adduce 
proof, or the debtor verify his assertion; 
because the debtor's acknowledgment was 
vlituallv annulled by his denial; and bis 
subsequent assertion of course becomes a 
claim do novo, which therefore requires 
either to be proved, or to be verified by 
the debtor. It is otherwise where a person 
says to another, “you bought certain goods 
from me,’* and thsit other denies; for he 
might nevertheless afterwards, without 
prevarication, confirm the declaration of 
the person in question in the same meeting; 
because in a contract of sale .one of the 
parties only cannot annul it; in the same 
manner as one of them is incapable of 
making it.— The reason of this is that the 
acknowledgment of a contract of sale is the 
right of the buyer and seller jointly, and 
therefore the contract is not annulled by the 
denial of the purchaser only : the confirma¬ 
tion of the purchaser, therefore, after liis 
denial, is valid, since Ids denial did not 
occasion an annulment.—A person, on the 
contrary, in whose favour an acknowledg¬ 
ment is made, n^ay of himself annul such 
acknowledgment by a rejection of it; and 
his subsequent assertion corresponding with 
the acknowledgment is not a corroboration 
of it, because the ackiiowledginent did not 
then exist, it having been virtually done 
away by his rejection of it.~Henco the 
subsequent assertion is a claim do novo, 
which consequently requires either proof by 
witnesses, or the verification of the debtor. 

In a claim for dehtj the evidence qf^ the 
debtory proving a discharge^ inust he credited. 
—If a person make a claim upon another^ 
and that other declare that he never owed 
Mm anything, and the plaintiff prove, by 
witnesses, that the defendant owes him one 
thousand dirnis, and the defendant, on the 
other hand, prove by witnesses that he has 
paid the same, in that ease the evidence of 
the defendant must bo credited: and in the 
same manner also, the evidence of the de¬ 
fendant must be credited, in case it tend to 
establish bis having obtained n releasement 
or discharge of the claim,—Zifier maintains 
that the evidence of the defendant must not 
h (3 credited, since pa^rment is a branch of 
obligation, and the defendant having denied 


• Here follows an account of the different 
gradations of dirms from good to bad, which 
is omitted in the translation, as it will 
hereafter be fully explained in its proper 
place. 
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oo®VX .. _ 

^ 4'afhc srouna <m which the Zahir, appear before the Kazee as a Musslima, 
i.. that th. plea of bavin, j declare that 

that ahi* had become bO IoImh’ hia Hcnlh, 



«... -^- - 

♦‘xeinpt^'i.i rrom*u wun-uiiiy iif'fUUfil a 
f«*ct8 is aii AcknoTrlciiirmeiiC of tin; wxUlvuco 


wllThirDt^r. , iheir declaration must he credited. Zilfe is 

eno3of it, since (as has been beloTBej:phiiwd) Dosjible penod* The argoni-ut, ol (lur 

unjust debts are often paid to avoid str-i’e. 

■ A fieed siispefided, w its efect^ upon the 
W'iV yf ^^0*1 y is null. —If a person, having 
acknowledged a debt to another, should sub¬ 
scribe a deed to that effect, and at the con- 
e! 11 HI on of it insert the following sentence. 

*■ hosoever produces this deed of aokiiow- 
iedgnrent, and claims tho thing recited 
therein, is proprietor thereof, i.t’ it please 
God/' or, it' a person, having sold some 


possible period. The argnmi-utn of cur 
doctors ate, that as the causD of her exclu¬ 
sion from, inheritance, founded on difference 
of faith, exists in the present, it must there¬ 
fore be considered as extant in the pret-riMv 
from the ara*u)M*-nt of the pri^sent in^ the 
same manner as an argument is derived 
from the present, in a case relative to 
tiio ruiUiiuK of tho wutorooarv* of i» mill ; 
,e —that is to say, if a dispute arise between 
the lessor and lessee of a water-mill, the 


that the stream had nm 

ihjpg to another, sV-ld at, the -ua^untm I period^f the lease till the preset 


“ Vf anv lcTsoii shall’ WaTtei^ oSi the ' without interraptioii, and the latter denying 
H any f^son shall liewaltei cia m tne ^ ninning^ 

property ot ’ d, , ni period of contention, tho assertion of 

ple«se «oi, '^^inbofh til' se oases Die deeds the lessor must ho credited, but if otherwise, 
m IK lu ^ lessee. As, moreover, an argu- 

Dt if’mdl drawn from apparent circumstances is 

Invalid The I wo disci- i proof stiiiieient to set aside the claim of a 
XrhhftlaftaftrformtrcfsrtLrd^ it follows that the argument in 

binding', and in the latter case the sale is 
valid ; because in fheiv opinion the condition 
“ if it please God awlics, not to the ge]aeral 
purport ot the clwcd, but inornly (in the 
former instance) to the expr*. *< 91011 . “ Who- 


lonxier iiisiaiLut;/ w 

ever prooucestbiAdeed of uckiu'wh'cigmcnt, 

and so forth, —vr (in the lattci) to the ex¬ 
pression. “ If any person shall hereafter 
claim,’' and so forth ; because the design, in 
drawing up de€HlM of ticknowlcdgmciil aiid 
ol Bale is uicrvlv to corroboraUj and confim 
the act; and i'f the exprc*»uoi» in iiui‘stiou 
had u reference to the whole deed, this design 
would be defeated, Haneefa, on the con¬ 
trary, l eing of ofiinion tliul thiB cwiiditiou 
applies to the whole of the deed, therefore 
liolds it to be invalid.* It U to bo ub*<<'rve<i, 
that if a blank be left at the end of a bill of 
sale or deed of ackuiwlcdgmeni., and the 
words “ if it please Gob" bo aftorwavds 
written, our lawyers are of opinion that 
the clause does not affect the bill or the 
deed, because the blank, in either case, 
marks the ooncliwion. 


' plaintiff, it follows that the ^ argument in 
c^uestion suffices, on behalf of tho hein*, to 
• lefeat the pica of the widow. With re¬ 
spect to what Ziffer objects, it is to be 
observed that he has regard to the argument 
of apparent circumstances, for establishing 
the claim of the wife upon her husband's 
' OHUitc, and an argument of Uiis nature docs 
not suffice as pniof to establish a right 
although it would »ulficr to annul one 

tVWi- 0 / the C'Arid/iiTn icitlou: 0 / n it/uMu/- 
man clainung under the Humr ciTK'nmetance. 
— If II Mu&>\ilmnn, \vho'>: wife wa«i once a 
Christian, should die, and the widow appear 
before the Kazee as n Musslima, and declare 
tlmt she bud embraced the faith prior to the 
death of her husband, and the heirs assort 
the contrary, in this case also the assertion 
of the heirs must be credited, for no regard 
is paid, in this instance, to any argument 
derived from circumstances (as in 

the case of the water-mill),^ since such an 
argumtmt is not capable of establishing a 
claim, and th.e widow is here tho claimant 
of her husband’s property. With respect to 
the heirs, on the contrary, they are reptl- 
lants of the claim; and probability is an 
argument in their favour, since the Islaniism 
of the widow is supevenient, and is there¬ 
fore an argument against her. 

A trustee, on the decease of hla prmcipaly 
must pay the deposit to whomsoever he ac- 
hnowledges as heir, a person who had 
deposited four thousand dirms in the hands 
of another should die, and the trustee ao- 
" Tbc arguments both of the twe disciples knowledge a certain person to be the son of 
and of Haneefa are more fully detailed in the 1 the deceased, and hia true and only hen, he 

oritillXt arc principles is Found to pay ^eTeM^^truT 

ijT.,ii.T to the Arabic laairuage, the trans- 1 thoasiind dirms wluoli he held m trust, 
lalor Lb smn only the eulstanco of them, i because m this case he makes an acknow- 


GrrAPTRi? TV. 

OIF THE DECniCES OF A KAZKE HELATIVli- 10 
INHEKITANCE. 

Case of the widow of a Christian claiming 
her inheritance after hamig embraced the 
faith. —If a Christian die, and his widow 










mtsr». 
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Ofjbl that what he retains in trust, is 
i^t of the heir, and eonsecpiently it is 
n^ame as if, during the life of the person 
from whom he received the deposit, he had 
acknowledged that it was his right. It is 
otherwise where a trustee makes an ac¬ 
knowledgment that a certain person luis 
been appointed an agent for seisin hy the 
proprietor, or that such an one has purchased 
the deposit from the proprietor; for in that 
case he could not be desired to deliver up 
the deposit, because thixS acknowledgment 
proves the actual existence of the depositor, 
since it shows him to he still living. His 
a{3knowlodginent, therefore, of the agency 
or the purchase, is an acknowledgment 
affecting the property of another: but this 
cannot ho objected to an acknowledgment 
made by a trustee after the death of the 
proprietor, for upon that event the property 
devolves upon the heirs. It is otherwise 
wdicre a debtor acknowledges that a certain 
person has been a^)pointed agent for seisin 
by hia creditor;^ for the acknowledgment 
here relatexS to Ivia own property, inasmuch 
as he pays the debt by means of liis own 
property, and the agent receives the same ; 
and hence, after such aoknowledgraent, he 
becomes bound to pay it. If the trustee, 
after making an aqknowlcdgment in favour 
of the son and heir, in the mariner above 
related, should again make an aokiiowledg- 
ment in favour of another son, and the one 
first acknowledged deny the same,in that ease 
he [the trustee] is bound to pay the whole 
to that one ; because after such acknowledg- 
mentheoame binding (in the manner already 
explained) his tenure of the property was 
no longer valid; and hence hia subsequent 
ackiiowledgniGnt in favour of the other son 
is an acknowledgment with, respect to the 
absolute property of the first son, and is con¬ 
sequently invalid,—in the same manner as 
holds where the first son is notorious ;—and 
also, because, as at the time whe.a he [the 
trustee] made the acknowlodginent in favour 
of the first son, no other son appeared to 
assert his right, the acknowledgment was 
tberelbi'G valid : but as the first son is pre¬ 
sent to deny the acknowledgment afterwards 
made in favour of the second son, that 
acknowledgment is therefore invalid. 

In the divkuyn of an estate^ the Kazee mmt 
not demand arty security from the heirs or 
creditors hi heha{fof those tchomay he absent. 
—When a division is made of the effects of 
a deceased person between his heirs and 
creditors, the Kazee must not require security 
either froin the heirs or the creditors, as a 
precaution in case of the appearance of more 
heirs or more creditors, for this would be op¬ 
pression, as being a deviation from common 
practice. This is according to ITaueefa. The 
two disciples maintain that he must require 
security. This disagreemtnt relates to a case 
where the debt of the creditors and the right 
of iuhoritanee is proved by evidence, and 
where they .severally declare that they know 
of no other debtors or heirs than themselves. 


Il.yr. 

The reasoning adduced by the two 
in support of their opinion is, that the Kazi3e 
I is the conseivator of the rights of the absent; 
' and it ia most probable that some of the 
creditors or heirs may be absent, since death 
is often sudden, and may happen at a time 
when they aro not all present; and as the 
taking of seouricy is on this account an 
advisable precaution, the Kazte must there¬ 
fore take this precaution, in the same manner 
as he exacts security w^hen he delivers a 
trove, or a fugitive slave, to the owner, or 
when he awards maintenance to a wife from 
the estate of her absent husband. The argu¬ 
ments of Haneofa upon this point are two¬ 
fold. First, the right of those that are 
present is established with certainty in case 
of there being no absent heirs, and is appa¬ 
rently established in the mean time even if 
there be absent heirs ; and as it is incumbent 
on the Kazee to act according to what is 
apparent to him, he must not suspend big 
i proceedings iu favour of those that are pi'c- 
I sent, by exacting security for the rights of 
! the absent, wlioae actual existence is iinccr- 
j tain in the same manner as where a person 
! establishes the purchase of any thing in the 
1 hands of another,—or a debt due to him by 
I a slave; that is, if a person prove a right by 
' purchase to a thing in the possession of 
I another, it is the duty of the Kazee imme- 
j diately to order it to be delivered to thim 
I without exacting security, although another 
I may eventually appear and claim it in virtue 
’ of a prior purchase ; — and in the same man¬ 
ner, if a person prove a debt due to him by 
a slave, the Kazee must order the slave to be 
sold, to the end that payment maybe made 
from the price, without exacting any security, 
altliqugh there be a possibility of another 
j creditor afterwards appearing , Secondly, 

I the principal is unknown, and security is 
j invalid if the principal be not clearly pointed 
' out, — as where, for instance, a person says to 
I several debtors, I am bail for one of you,’' 
in which case tlie security is invalid, because 
the actual principal is not signified, notwith¬ 
standing there be a certainty of his existence. 
In the ease in question, therefore, the secu¬ 
rity is invalid a fortiori, since even the ex¬ 
istence of the principal is uncertain. It is 
I otherwise in the case of decreeing niainte.- 
I nance to the wife of an absentee from the 
I effects of her husband, because her right 
I being known and established, the person in 
I favour of whom the security is given is not 
uncertain. With respect to the case of a 
fugitive slave, or a trovo property , there are 
I two traditions. Concerning those, however, 
there is also a dillerence of opinion. Some 
I have said that if the Kazee give a trove pro¬ 
perty to the proprietor, on liis describing the 
marks, or a fugitive slave to Ids master, on 
the acknowledgment of the slave that ‘'the 
' said person is Ivis master/’ it is incumbent 
I upon him, in either case, to take security. 

I And all our doctors coincide in this opinion ; 

I because the right of the receiver is not 
I proved, whence it is in the power of the 
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. IV.l 

M‘W please, to withhold the slave : that he will be most careful of it 
f^nt-th^^erson in question alto^^ether. ‘ possessor, moreover^ is responsible in eonse- 
0 /«quenoe of His denial, whereas a trustee ia 
6^ a third person, the jaresent heir receives not. With respect to what is further said, 
hu share : hut no security is required m, that “no security mxist be exacted,’* it prO' 


hehalf of him tvho is absent ,—Ip a person ( 
prove, by evidence, that a house then in the 
possession of another had been left between 
him and his brother, who is absent, in that 
case one half of the house must be given 
to him, and the other half left in the bauds 
o.f the person who has possession; and no 
security mwst be exacted from him. This 
is according to Hancefa, The two disciples 
are of opinion, that if the possessor deny the 
right, the share of the absent brother must 
be put into the hands of a trustee until his 


oeeds on this principle, that the exaction of 
bail ia an occasion of litigation and conten¬ 
tion ; and it is the duty of the Kazee to 
prevent these,--not to excite them. If) in 
the. case in question, tho absentee return, 
there is no necessity^for again producing 
eviolence, because he is entitled to tlio half 
in virtue of the Kazee’s decree in favour of 
the heir that wns present; for any one of the 
heirs of-a* deceased person stands as litigant 
on the part of all the others, with respect to 
any thing due to or by the deceased, whether 


return ; but if he aelcnowledge the right, it it be debt or substance ; since the decree of 
must then be left in his possession ;• -dor they j the Kazec, in such ease, is in reality either 
argue that a denier, as being an oppo.nent, j in favour of or against the deceased; and 
cannot be trusted with the property; whereas any oiio of the heirs may stand as hie repre- 
it may be entrusted to an acknowledger, as sentative with respect to such decree, ' ft is 


he is a friend and eontident. The argument 
of IJooeefa is that the decree of the Kazee, 
awarding that “ the deceased left the house 
to his heirs,“ is a decree merely in favour of 
the deceased; for inheritance cannot take 
place unless the property of the person 
through whom it devolves be proved; and 
as there is a probability of tho deceased 
having constituted the possessor trustee, it 
follows that the house cannot be taken from 
him ; as holds in the case of his acknow¬ 
ledging it. In regard to his denial, it is 
virtually annulled by the decree of the 
Kazee; and there is a probability of his not 
denying the right again, because the dispute 
in question has become known both to himself 
and the Kazee. If the claim, in the case in 
question, relate to moveable property, some 
have said that the article is to be taken from 
the possessor, according to all our doctors; 
because there is a necessity for the conserva¬ 
tion of it; and this ia answered in the best 
manner by tho taking of it from the possessor, 
who, on account of his denial of the right 
of the other, may convert it to his own use, 
either from opposition, or from a belief of 
its being his ow u right': but when the Kazee 
takes it from him, and deposits it with 


otherwise with respect to taking possession 
of the portion due to another from the estate 
of a person deceased ; that ia to say, a part 
of the heirs, although they be litigants on 
behalf of another heir, cannot, however, 
take possession of his portion on his behalf, 
because a person, in taking possession, acts 
for_ hirasolf, and is thcretore incapable of 
acting in it, as agent, for another. Hence 
the person present is not jentitled to receive 
any other portion than his own ; in the same 
manner as where an heir claims a debt 
due to the deceased, and the Kazee passes a 
decree in his favour; in which case the heir, 
althouR’h he stood lus litigant in behalf of the 
other heirs, is yet not entitled to receive 
their shares of the debt. 

Ojjjeotioct. -If one heir be litigant in 
behalf of the other, it would follow that each 
creditor is entitled to have recourse to him 
for payment of his demand; whereas, ac¬ 
cording- to law, each is only obliged to pay 
his own share. 

IliSPLY. —The creditors are entitled to have 
recourse to one of several heirs only in a case 
where all the eifects are in the hands of that 
h^eir. This is what ia stated, in the Jama 
_ - __ , . Knbeer; and the reason of it is that although 

trustee, the probability ia that the trustee, | any one of tho heirs may act as plaintiK in 


from hia integrity, will take care of it. The 
case ia different with respect to immoveable 
property, for that is preserved in itself 
whence it ia that an executor, although ho 


a cause on behalf of the others, vet he can¬ 
not act as defendant on their behalf, unless 
the whole of the effects bo in his possession. 
An alms-gift of Mai includes all property 


have power to sell the moveables of an j subject to Zakat, —It* a person say, “I d*.-vote 
absent heir, arrived at the age of maturity, 1 my property in aims to the distressed,” iu 
yet cannot do bo with regard to his immove- ; that case the word property, thus generally 
able property. ' . . 1 _ 1 

that the same 
with regard to 

speck to immoveable property, 
observed that the opinion of Haneefa, that 
the half ought to be left in the hands of tho 
possessor, is the most authentic, because 



be 1 property/* the term property is in that case 
' construed to apply to his property of eveiy 
description.—This distinction is according to 
a favourable oonstructiou.—Analogy would 


there ia a necessity for conservation, and suggest, in the former instance also, that the 
this is answered in the best possible manner , whole property is understood ; and this 
by putting it in the hands of one who is re- opinion has been followed by Ziffer; because 
sponsible in case of its loss, since it is likely ^ the term property [Mai] applies to and in- 
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ipi’operty of every descnption, in a 
4 lm 3 -gift, in the same manner as in 
a sgse of bequest. The reasons for a more 
fayourablo construction of the law in this 
particular are twofold.—F iiu 5T, an obligation 
imposed by a person upon himself is analo- 
fi-ous to an obligation imposed by G-on; in 
other words, if a person impose any obliga¬ 
tion on himself, it is valid only with, respect 
to those articles concerning which Cron has 
imposed obligations upon niankind : an obli¬ 
gation of alms, tberefcre, imposed by a per¬ 
son upon himself, takes effect only with 
respect to such iiroperty as Gon has imposed 
aims upon.^—Bequest, on tho contraiy, re¬ 
sembles inheritance, as the legatee succeeds 
to the property of the deceased in the manner 
of an heir ; and hence a bequest of property 
is not restricted to any particular description 
of property.—SjicoNiir.Y, from his mode of 
expi'tssion it is reasonable to suppose that 
h© nudertakes to bestow in alms that part of 
hia property only which is superfluous, and 
beyond the occasion of his wants; and this 
is tho part on which Zakat is imposed. Be- 
(prest, on the contrary, as it takes place at a 
time when tho testator is free from want, is 
considered, as extending to the whole of his 
property.— It is to be observed that the 
speaker’s declaration, “ I devote my property 
in alms. includes also his Ashooroe 

lands, according to Aboo Yoosaf, because 
land of this description is subject to the ob¬ 
ligation of aims, agreeably to his tenets, that, 
in tithe, the consideration of alms is pre¬ 
dominant.—According to IV^hamrnqd, on the 
contrary, his Ashooree land is not included, 
because^ agreealVly to his tenets, the con¬ 
sideration of support to the state is pre¬ 
dominant in tithe.—His Khirajee, or tribute 
lauds, are, however, not included, accordmg 
to a].l our doctors, because tribute is designed 
X>uri‘ly us a support to^ the state, and alms 
are no consideration in it. 

Caav of a7i (xhns-gift of a person 

i?av, “ J devote my possessions [Milk] in alms 
io’the distressed,” there is in that case a 
difference of opinion. Some have said that 
tills must be construed to mean the whole of 
hia property; because the term here usod 
f Milkl is of a more general nature than the 
term Mai used in the former case; —the 
occasion, moreover, of restricting the appli¬ 
cation, in that instance, to such property as 
is subject to Zakat, is purely because of Mul 
being* the term used on that occasion in the 
Koran ; and such being the case, tho term 
Milk must therefore be explained in its com¬ 
mon acceptation. Others, a^ain, have said 
that the terms Milk and Mai import the same 
thing in effect; and tlus is the better opinion; 
since both terms imply that part of his pro¬ 
perty wWh exceeds his wants, as was before 
mentioned; and that is the part of his pro¬ 
perty subject to Zakat—If, howevor, a per¬ 
son have no other property besides what he 
obliges himself to bestow m alms, he must 
in that case reserve a sufficiency for his own 
subsistence, and bestow the remainder; and 


AW I 


' afterwards, upon his acquiring nwjPi| iro- 
perty, bestow a part of it adequate Mii/sihal 
he had before reserved. With respect to a 
’ sufficiency for subsistence, Mohammed has 
not determined the quantity, because of the 
different conditions of men, Sorae have said 
that a person is to reserve only one day's 
subsistence, in case of his being an artilicor 
or labourer; one month’s subsistence, in case 
ho possess houses and shops let out upon 
lease; one year's subsistence,^ in case ho 
possess immoveable property of lands; and 
so on,—in proportion to the length of time 
of receiving the income of his propertyand 
on this principle a merchant is to reserve as 
much as may suffice till tho probable return 
of his property. 

The acts of an executor are valid without 
any formal notification of his appomtment. 
—If a person be appointed executor to 
another, and he be not informed of that cir- 
ciirnstance, but nevertheless sell some partof 
the effects of the deceased, the appointment 
becomes confirmed, and the sale is valid; 
whereas sale by an agent, on the contrary, is 
not valid, unloss he be .informed of his 
agency.“*^This distinction is according to the 
Zahir Eawayet. Aboo Xoosaf is of opinion 
that the sale by the executor is also invalid, 
because an executor is, in fact, a person 
appointed to act as agent after the death 
of tho testator, and must therefore be con¬ 
sidered in the same light with an agent 
before death. —.Fhe reason of the distinction, 
as stated in the Zahir Eawayet, is that tho 
office of an executor is to represent, not to 
act as agent; for it refers to a period when 
the apipointment of agency would be niilL 
The acts of an executor, therefore, do not 
rest upon his knowledge of the testator's 
will any more than the acts of an heir ;•— in 
other words, if an, heir were to .'«:ll some 
part of the effects of the deceased, not 
knowing that ho was dead, the sa.le would bo 
good; and so also of sale by an executor.— 
A gency, on the contrary, is merely a delega¬ 
tion, since in the case of agency the power 
j and authority of the consVituent still endure : 

I the acta of an ag^eut, therefore, rest upon his 
knowledge of his appointment.— The ground 
) of this is, that in resting the acts of agents 
I Upon Ta knowledge of their ofipointments, 

I there is no injury to the constituent, since 
■ he is himself capable of performing such 
acts; whereas, if the acts of an executor 
were suspended on his knowledge of his 
appointment, an injury would result to his 
constituent, who is himseH incapable of 
performing^such acts. 

An %genf s appoiritirient mmjhe established 
hj any casual ir^formation, —If a man ap¬ 
point another liis agent, and, a person 
having brought him intclligenoe of this,* 

^ By a person is here to be understood a 
person not deputed by the constituent, but 
one who having casually heard of the ap¬ 
pointment brings information of ic to the 
^ agent* 
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(oKilcx.-C'iur. IV.J 

^ ji6rtj,4ctiately, upon tlia receipt of it, per- ' absent Mussulman -of new ordinanoL^™ 

^ »rn vcime act (auch aa sale, for instance), i respect to religion, and he should not eon- 
■ the act IS valid, whether the form accordingly, LTaneefa holds that he 

mtonnant tree or a slave, of mature age * is not in that ease guilty of any offence ; 
or otherwise, an unjust or just man; because I whereas the two disciples are of opinion that 
a simpie information of his appointment ! he is. 

establishes his right to act, although, it be no | A Ka%ee^ or hk Ameen are not liable for 
hinding upon him, ^ ^ an^/ loss which mmj he ineiired to the pre- 

Idut hi 8 dismueion cannot he established \judice of another in selling an article to 
Sinless didij aUested.--ALV.Y, iyrerUtors,--\-£ a Kazee, or Ameen 

agent is not established until it be attested | appointed by him, sell the slave of a certain * 
to the agent by two persons of unknown ■ person, in order to discharge the demands 
character, or by one just man. This is the of his creditors, and the money, after the 
doctrine of Haneefa. The two disciples receipt, be lost or destroyed in the hands of 
nave said that the law, in this case, is the the Kazee, or hi.s Ameen, and the slave be 
same as m the preceding; for as the dismis- then proved to have been the prorierty of 
sioa and appointment of agents are concerns some other person, in that case neither the 
ot frequent ocouiToncy, the notification of one ' Kazee nor las Ameen is responsible for the 
person is therefore sufficient. The argu- loss ; because if Kazeea were subject to such 
merits of Haneofa are that the simple rioti- responsibility, no one would accept of the ap- 
fioation of dismission is binding, as being a | pointmeut: and the rights of the people would 
cause ot the agent s desisting from action, ' consequently be destroyed.—Thu Kaz^'e 
pd inducing responsibility for the property! therefore, not being reaponsiWe for the loss! 
in his possession. ^ Ihe notification in ques- the purchaser is entitled to an indemiiitlca- 
tioc, therefore, is in one shape evidence, and , tion from the creditors on whose account the 
consequently requires one of the two con- ' sale was made, because of the impractioa- 
ditions of evidence, namely, number l[of the f hility of his being indeinniaed by the party 
witnesses] or integrity; in other words, it | with whom, he made the bargain.—In the 
requires to be attested by one just person, or i same manner as where an incapable infant* 
by two persons of unknown character. It is or an inhibited slave appoints an agent for 
otherwise with respect to the ratification of! sale, who accordingly sells something on hia 
an appointment of agency, since that is no | behalf, and, the piice being lost after he 
way binding, as has been already mentioned, had received it, a right to the thing sold is 
u where the dismission is | proved by another; for in that case the claim 

notified by a messenger from the constituent, ; is made on the constituent, and not the agent, 
because the word of a message-bearer is although he be the party with whom the 
equivalent to that of the sender of it, from* bargain was made- 

necessity, and in that case, therefore, the , If the loss he tneurred hy an executor^ act- 
attes^tion ot one just man or two Unknown ; ing under the Kazees orefers, the executor is ^ 
men 18 not required.—Ihe same difference of I by the creditors.— 3 . Kozee 

opinion obtains in eaaos of iuformalion oonr command an executor, whom ho himself had 


veyed to a master of the crime of his slave, 
—to the Whatee of the sale of a house, — ^to a 
virgin of her marriage,—or to Mussulman 
converts in a hostile country, who have not 
yet taken refuge in the Mussulman territojy, 
ot particular ordinances in regard to reli¬ 
gion. Thus if an unjust person inform a 
master tliat a particular slave belonging to 
him had committed a crime, and the master 


appointed, to sell a slave to satisfy the 
creditors of a deceased person, and the exe¬ 
cutor, in obedience to this order, accordingly 
sell the slave, and the slave afterwards prove 
the right of another,- or die previous to his 
being delivered to the purchaser, and the 
price m the mean time he - lost after it had 
been received by the executor,—the purchaser 
must in that case receive an indemnificatioii 


^ ^ aLLu. uiic maouux- muBu lu umi cas 0 receiye an indemnification 

afterwards sell Of emancipate the said slave, from the executor, not from the Kazee; be- 
It IS not an that case incumbent upon him to : cause, having been appointed by the Kazee 
puy the atonoDient, unless the not]hcation of to act as executor to the ‘deceased he is 
the onine be attested by one just man, or by ' therefore a representative of the deceased 
two men of unknown character, according to and not of the Kazee; and hence in tho 
Ilaneefa : contrary to the opinion of the two same manner as the deceased would have faern 
dismples.—In the same manner also, if an responsible under such circumstances in 
unjust person notify the sale of a house to case he had Iiimeelf made the mle kring his 
the bhafee, or person having the right of 1 lifetime, so also is the executor for the sale 
pre-emption over it,^ and the Shafee should ' made after his death. The pureWr 
not thereimon putxn his claim of Shaiia, t fore, is entitled to exact the price from the 
Still, according to Haneefa, Ins right is not ' executor ; and he, again, is entitled to in- 
a voided; whereas, according to the t^vo j demnify himself from the creditors, since he 
disciples, it IS forfeited. Bo also, if an 1 acted in the husinoss of the sale on their 
unjust person notify her marriage to a 1 behalf.—If, however, anv ruore pronertv of 
virgin, and she thereupon remain silent,! * oj. 

such silence, according to Haneefa, is not an ! --— __- - - 

assent; but according to the two disciples it, Meaning an infant so young as to- be 
IS.—bo likewise, it an unjust man inform an ' incapable of acting for himself 
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be afterwards discovered, tbe 
^ cr«>di^i’9 are entitled to receive froiB it the 
payment of their debts, which are still held 
to remain in force.—Lawyers have also said 
that the creditors are, on their part, entitled 
to receive an iiidemiiification from the estate 
for the compensation they made through the 
executor, to the purchaser, since they in¬ 
curred that loss in behalf of the deceased. 

And an infant heir stands in the samepre" 
dicament unth a creditor in this particular, 
—An infant heir, on whose account any 
thinff is sold from the estate of a deceased 
person, is considered in the light of a cre¬ 
ditor ; in other words, if an infant heir stand 
in ntitd of selling something, and the exe¬ 
cutor accordingly make such sale for him, 
and the subject of the sale afterwards prove 
the right of another,—in that case the pur¬ 
chaser is entitled to a compensation froni the 
executor, and the executor from the heir. 

If. on the other hand, the Ameen of the 
Kazee sell anything in behalf of an heir 
which afU'rwards proves the right of ^ an¬ 
other; the proprietor is in that case entitled 
to receive a compensation directly from the 
heir, provided he be an adulji; but if the 
heir be an infant, the Kazee must appoint a 
person for the discharge of the debt from his 
properly, 

Section. 

Any person may execute a piinhhmeM hy 
the Kazee^s directions—Jv a Kazee say to a 
person, “ I have sentenced a certain man to 
be stoned; do yon therefore stone him; 
or, I have sentenced such a man to have 
his hand cut off; do you tlierefore cut it 
off; or, I have sentenced this person to 
be scourged ; do you therefore scourge him; 

- -it is lawful for that person to act according 
to the Kazee’s orders.—This is the doctrine 
of the Zahir llawwet.—It is related of Mo- 
hninmed, that he receded from this doctrine, 
and gave it as his opinion that the Kazee s 
directions, as here stated, arc not to be 
obeved unless his sentence be attested by 
one’iust man ; because there is a possibility 
of his being in an error ; and if that should 
appear after the performance of any of these 
acts, it would be impossible to repair the injury 
thereby oc''asioiie(i.—From this it would ap¬ 
pear that the letters of one Kazee to another 
arc not valid: — and our modern doctors 
greatly approve of this opiuion, because 
many Kazees of the present age are loose 
and irregular; they, however, admit the 
validity of letters from one Kazee to another 
on the ground of necessity.~”Ihe arguments 
of the Zahir Rawayet upon this point are 
twofold.—the Kazee here gives infor¬ 
mation of a matter which he is competent to 
m-der; because it was in his power to have 
ordered the execution of the sentence imme¬ 
diately i hence, as he is liable to no suspicion, 
he ought to be credited, — Secondly, obe¬ 
dience to a magistrate in authority, such as 
fhft Kazee, is declared to be an iiicuinbent 
duty j and as obedience to him is manifested 
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I in a belief of his word, it is therefore 
bent to believe him.—Besidts, Iman Aboo 
I Mnnsooi* Matirady has said, If a Kazee be 
I learned and just, believe and obey him, as 
i there is then no reason to suspect Him.--If, 
on the other hand, he be just but ignorant, 
it is then requisite to make enquiry of him 
I concorning the ease ; and if, after a full 
I invest!gathjii, it shall appear that this sen¬ 
tence was legally founded, in that case (and 
I not otherwise) he must be believed. — If, on 
the contrary, he be learned but unjust in hi*^ 
conduct, or ignorant and unjust, his orders 
muse not be obeyed , unless ^ tbe person to 
j whom he addresses himself discover the rea- 
j son that prompted them.*' 

I Case oj a disputed decree^ after a Kazee s 
dismission from his office. —Ip a dismissed 
j Kazee say to a person, ** I have taken one 
I thousand dirm.s from you, and paid it to 
another, according to a decree which 1 passed 
' to that effect; and the person in question 
' deny this, and assert that the Kazee had 
taken it from him unjustly, still the decla¬ 
ration of the Kazee must be credited, and 
consequently he is not responsible for the 
j said sum, In the same manner also, if a 
j dismissed Kazee say to a person, ** 1 passed, a 
just sentence of arnpu^tion against you,'* and 
I the other assert that it was unjust, the word 
I of the .Kazee must be credited. The law hero 
proceeds on the supposition that in both these 
cases the persons acknowledge that the de¬ 
crees were passed at a time when he was 
actually Kazee ; and the reason ot it is, that 
' after such acknowledgment on their part, 

I probability is an argument in favour ot the 
Kazee; beoailse the probability is that no 
Kazee will pass an unjust decree. JNeither 
is it necessary to exact an oath from the 
Kazee in either of these cases, because an 
oath 18 never put to a Kazee, and both the 
I persons in question acknowledge that he was 
! actually Kazee vrhen ho passed these decrees. 

1 —It is to be observed that if the person who. 
in the first case, by order of the FCazee, took 
the money, or who, in the second case, cut 
off the hand,—should severally declare that 
they had done so by order of the Kazee, they 
, are not responsible for the consequences, since 
' the Kazee was in office when he gave these 
orders, and the restitution of the proiierty 
to its owner was an approved act on the part 
' of the Kazee, in the same manner as it he 
' had made the restitution in the presence ot 
(the defendant.— If, on the other hand, tlio 
person assert that the Kazee had issued such 
orders either antecedent to his appointment 
' or after his dismission, then also the decla- 
I ration of the Kazee must be oredited, beoauso 
be has referred the decree^ to a period which 
' exempts him. from responsibility. His decla- 
I ration, therefore, is oredited; in the sain© 
manner as whero a person subject to periodical 
I madness at fixed and certain times, having 
divorced his wife or emancipated his slave, 

. afterwards declares thathe did these during 
. his madness c^'^-whioh is orexUted; whence 
the divorce or emancipation are rendered 
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ETIDENCE. 


. Tluh). "•Ill this case, however, if the execu- , however, is a condition; because the 

of amputation, or the receiver of|of testimony is the riK'ht of the party, and 
money, acknowlefige these deeds, they ^ there fora rests upon Ms requisition of it, as 
become responsible for them, because they, is the case wdth respect to all other rights, 
themselves acknowledge the perforinance of i But it is not ohUgatori/ in a cme inducing 
acts, whioii induce responsibility, since the corporal punishment. — In cases -inducing- 
authority under which they acted is doubt- | corporal punishment, witnesses are at liberty 
ful; for the assertion of the Kazee ia credited cither to give or withhold their testimony, 
in these instances merely to procure an ex- as they please; because in such case they are 
cmption to himself from responsibility, and • distracted Imtween two laudable actions ; 
not to procure it to others. It is otherwise j namely, the. establishment of the puaish- 
m the first ease, where these acts are allowed ment, and the-preservation of the criminars 
to have been performed in virtue of an order character : the concealment of vico is, more- 
from him when ho was actually Kazee.—A.]l I over, preferable ; because the prophet said 
this proceeds on a supposition that tl.ie money to a person that had borne testimony, 
no longer remains in the hands of the person i Verily it would have been hotter for you, 
who had received it in virtue of the Kazee’s if you had concealed it —and also, because 
decree; for if the money be still in the pos- ' he elsewhere said, ** Whoever conceals the 
session of the receiver, and he coincide with vices of his brother Mussulman' shall have 
the Kazee concerning the amount, it must in ! a veil drawn over his own crimes in the two 
this case he taken from him, whether the i worlds by Gon.’*—Besides, it has been iucul- 
person from whom it was originally taken cated both by the prophet and his companions 
confirm the Kazee’s allegation, that ‘'he had as commendable to assist in the prevention 
paid the money to tliat person whilst he was of corporal, punishment; and tliia is an 


m office,’' or whether he plead that he [the i evident argument for the concealment of 
Kazee] had taken and paid it whilst he was ^ such evidence as tends to establish it. 


not in office; because as the receiver here in | 
fact acknowledges that the money had for¬ 
merly been in the possession of this person, 
his plea of having become proprietor of the 
money cannot be admitted out upon proof; 
and the mere allegation of the dismissed 


Unless it mvolm property^ when the fact 
must he stated in such a way as may not 
occasion punishment.— incumbent, how¬ 
ever, in tlie case of theft, to bear evidence to 
the property, by testifying that “a certain 
person took such property,’' in order to 


BOOK XXI. 

OP SHAHABIT, OR EVIDENCE. 

Chap. I.—Introductory. 

Chap. 11.—Of the Acceptance and Re¬ 
jection of Evidence. 

Chap. IIL—Of the Disagreement of 
Witnesses in their Testimony. 

Chap. IV.—Of Evidence relative to 
Inheritance. 

Chap. V.~Of the Attestation of Evi¬ 
dence, 

CHAPTER T. . I 

^Evidence is incumbent upon the requisition 


Kazee is not proof, since after dismission he ' preserve the right of the proprietor: hut the 
becomes as a common person. word taken must be used instead of stolen, 

to tfiG end that the crime may be kept 
concealed: besides, if the word stolen were 
used, the thief would be rendered liable to 
amputation; and as, where amputation is 
incurred, there is no responsibility for tho 
property, the proprietor's right would be 
destroyed. 

The evidence lyquired in whoredom is that 
»/ four Evidence is of several hinds, 

the evidence required in a case of whoredom 
in Uiat of four men, as has been ordained in 
the KbuiN ; .iml tho t/'»tinionr of a womtui 
in «nch ca«o is not admitted ; because Zihra 
«uyf, ** in the tiino of the prophet and his 
two immediate successors it was an invariable 
rule to exclude the evidence of women in all 
eases inducing punishment or retaliation ; ’’ 
and also, because the testimony of women 
involves a degree of doubt, as it is merely a 
substitute for evidence, being accepted only 
.7 'T ‘ 1 of men cannot be had ; 

of the party concerned.— is incumbent* | and therefore it is not adraitted in any matter 

upon witnesses to bear testimony, nor is it liable to drop from the existence of a doubt 
lawful for them to conceal it, when the party In other criminal cases, two 
concerned demands it from them ; because I evidence required in Other criminal oases is 

God says, in the Koran, “Let not wit- I that of two men, according to the text of the 

NESSES ■WITTTTIOLD THEIR TESTIMONY WHEN ; KoRAN ; and the testimony of women is not 
IT IS DEMANDED FROM THEM ; ’’—and also, ! admitted, on the strength of the tradition of 
“ Conceal not your testimony, for 'wno- ' ‘ 

EVER conceals HIS TESTIMONY IS AN OF¬ 
FENDER.'’—The requisition of tho party, 


* Arab. Farz ; meaning'an ordained duty, 
and therefore indispensable. 


Zihra above quoted. 

And in all other matters^ two men^ or one 
man and two woynen .— In all other cases the 
evidence required is that of two men. or of 
one man and two women, whether the case 
I relate to property, or to other rights, such as 
' marriage, divorce, agency, executorship, or 
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EVIDENCE. 


Shafei has said that the evidence 
of C7tj> man and two women cannot be 
icchifitted, excepting in cases that relate to 
property, or its dependencies, such as hire,^ 
bail, and so forth ; because the evidence of 
women is originally inadmissible on account 
of their defect of understanding, their want 
of memory, and incapacity of governing, 
whence it is that their evidence is not ad¬ 
mitted in critninal cases. 

Objection.—)S inGe, according to Shafei, 
the evidence of women is originally invalid, 
it would follow that their evidence alone is 
not admissible even in a case of property; 
whereas the evidence of four women alone 
is, in his opinion, admissible in such ease. 

llEFLV.—The evidence of four alone is 
necessarily admissible in cases of property, 
because of their frequent ooctirrence : — con¬ 
trary to the mode of proceeding with respect 
to marriage (for instance), which being a 
matter of greater importance and more rare 
occurrence than more matters of property, 
cannot therefore be classed with them. 

Tue reasoning of our doctors is that the 
evidence of women is originally valid; be¬ 
cause'evidence is founded upon three cir¬ 
cumstances, namely, sight, memory, and a 
capability of communication ; for by means 
of the first the witness acquires knowledge ; 
by means of the second he ^ retains such 
knowledge; and by means of the tliird he 
is enabled to impart it to the Kazee ; and all 
these three circumstances exist in a woman 


[V 



one woman is suftloiont with respect 
ginity, or with respect to tlie defects of that 
part of a woman which is concealed from 
man,—The principle of the law, in these 
cases, is derived from a traditional saying 
of the prophet, “ The evidence of women is 
valid with respect to such things iw it is 
not fitting for man to behold.”—Shafei holds 
the evidence of four women to be a noces- 
sary condition in such cases. ^ The foregoing 
tradition, however, is a proof against him; 
and another proof against him is that, in 
the cases in question, the necessity of male 
evidence is remitted, and female evidence 
credited, because the ocular examination of 
a woman, in these cases, is less indecent than 
that of a man ; and hence also, as the sight 
of two or tliree persons is more indecent 
than that of one, the evidence of more than 
one woman is not insisted on as a condition 
in those instances. It is to he remarked, 
however, that if two or tliree women give 
evid^mee in such cases, it is a commendable 
caution, because the evidence juaybeof an 
obligatory tendency.—The law with respect 
to the evidence of women in cases of birth 
has been fully set forth in the book of divorce, 
treating of the establishment of parentage,* 
where it is said, that “if a man marry a 
woman, and she bring forth a child at a 
period of six months, or more, after her 
marriage, and the husband deny the parent¬ 
age, in that case the evidence of one woman 
is sulhcient to establish it:*'—and there arc 


(whence it is that her communication of a j also other examples recited to the same effect, 
tradition or of a message is valid) ; and with « 

respect to their want of memory, it is capable 
of remedy by the junction of another ; that 
is. by substituting two Mm men in the room 
of one mun ; and the defect of memory being 
thus supplied, there remains only the doubt 
of Hubstitiition ; whence it is that their evi¬ 
dence is uqt admittf3d in any matter liable to 
drop from the existence of a doubt, namely, 


The law with respect to the evidence of a 
woman in oases of virginity, is that if a 
woman complain of the impotency of her 
husband, and assert that her virginity still 
exists, and another woman bear evidence 
of the same, in that case one year must be 
suffered to elapse, and then a separation 
must be effected between the husband and 
wife;t because virginity is n real entity. 


retaliation or punishment: in opposition to and the existence of it has here been attested 
marriage, and so forth, as those may be proved j by evidence.—The same rule also holds where 
notwithstanding a doubt, M hence the Gvidonce a person purchases a female slave on con- 


of woTYifui is admitted in those instances. 

Objection. —As the evidence of two women 
is admitted in the room of that of one man, 
it would follow that the evidence of four 
women alone ought to be admitted in cases 
of property and other rights; whereas it is 
otherwise. 

Reply.— Such is the suggestion of analogy. 
The evidence of four women alone, however, 
is not accepted (contrary to what analogy 


I dition of her being a virgin, and afterwards 
desires to return her, because of her being a 
woman ; for if, in that case, another woman 
should examine into her condition, and then 
declare her to be a virgin, her evidence must 
be credited, as virginity is an entity, and the 
existence of it is here proved by evidence: 
—or if, on the contrary, she declare her to 
be a woman, her muliebrity (which is a 
defect) is established in virtue of such 


would suggest), because if it were, there declaration, and the plea of the purchaser 


would be trequent occasions for their ap- 
poarmoe in public, in order to give evi¬ 
dence ; whereas their privacy is the most 
laudable. 

The evidence of women alone suffices con- 
ceyniny mattevs which do not admit the in- 
spectio 7 i o/mYOi,—T ee evidence of one woman 
is admitted in eases of birth (as where one 
woman, for instance, declares that “ a cer¬ 
tain woman brought forth a cert^iin child”)j^ 
In the same manner also, the 


holds good ; whence the seller is required to 
take an oath that sucli defect did not exist 
when he sold her, which, if ho refuse to do, 
he is bound to receive her hack. 

It is not admitted to prove that a child was 
live-born further than relates to the rites of 


* See Vol. L p. 136. 

, f That is, provided he show no proof of 
evidence of | virility in the interim. (See Yol. I, p. 126.) 
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TiMol, • Tii k evideooe of a woman with re- , since it possesses the property of beini? Diml^ 
to IslhUai,* or the noiso made by a I iug; whence it in that it is restricted to the 
child at its birth, is not admissible, in the | place of jurisdiction; and also, that tho 
opinion of Haricefa, so far as lelates to the I witness is required to be free, and a Miissul- 
establishmoiit of the rif>'ht of heritaj^'C in the j man,—Ifj therefore, a witness should say. 
child; beoanse this noise is of a natore to be“ I know,'' or “I kTi()\r with certainty,” 
known or discovered by men : but is admis- 1 without makinf? use of tho word Shahadit, in 
sible so far as relates to the necessity of | that case his evidence oannot be admitted, 
roadiui? funeral prayers over the child; be -1 With respect to the probity of the witness, 
cause those prayers are .merely a matter of it is ind ispenaable, beceiusc of what is said 
relig-ionin consequence of her evidence, | in the Koram', “Take tue evidence oe 
therefore, the funeral prayers are to be re- | two jx^st MKfr; ” and also, because tho 
peated over it.—The two disciples maintain probity of the witnesses induces a proWbility 
that the evidence of a woman is sufficient to i of the truth,—whereas the want of it in the 
establish the right of h(iritagc also; because | witness (indicated in his commission or pro- 
the noise in question being made at the birth, ! hibited actions) renders it reasonable to 
none but women can be supposed to ho suppose that he will assert fnlsohocids, and 


present when it is made,—The evidence of a 
woman, therefore, to this noise, is tho same 
as her evidence to a living birth ; and as the 
evidence of women in the one case is admis- 
sible, so also is it in the other. 

^'he prohity of the witness^ and his men¬ 
tion of the term evidence are essc7itiah, —In 
all rights, whether of property or otherwise, 
the probity of the witness, and the use of 


consequently induoes a probability of false¬ 
hood.—It is recorded, from A boo Yoosaf, 
that an unjust^ man, provided he be 
possessed of generosity, ought to be credited ; 
because such a disposition renders it un¬ 
likely that he will cither suffer himself to bo 
suborned, or that he will wantonly assert 
a falsehood.—The first opinion, however 
(namely, that the evidence of an unjust man 


the word Shahadit [evidence] is requisite ; + ' is not to be credited), is the most authentic, 
even in the case of the evidence of women ' —With respect to the use of the word 
with I’espcot to birth, and the like ; and this Shahadit, it is indispensable, because all the 


is approved; because Shahadit is testimony, 


* If a child die immediately on its birth, 
without making a noise, it is then considered 
in law to have been brought forth dead, and 
it neither succeed.^ to a portion of its father’s 
estate, nor are funeral prayers read over it. 
If, however, it make the smallest noise, it is 
then held to die possessed of its portion, and 
funeral prayers are read over it—Thus if a 
. person should die, leaving his wife pregnant, 
the division of his estate is in that case 
suspended till the birth of the child: if it 
prove a dead child (that is, one that appeared 
dead immediately at the birth and made no 
noisO^ fhe estate is divided as if no such 
child had btHiti horn; but if it have made a 
noise, its share is in that case allotted and 
(lividpd amongst its heirs.—The determina¬ 
tion of the heirs, and consequently the nature 
of the division of tho estate, must often rest 
upon this circumstance. For instance, if a 
person die without children, leaving a brother, 


and his wife who is at that time pregnant. _ _ _ _ 

and the child at its birth make a noise, and j must be made , ^ .. 

immediately after dio, it is held to he an | tion are oases in which all possible pretexts 


passages in the Koran, relating to evidence, 
use this word; and there is also a strong 
degree of precaution in the use of it; for as 
it serves to express an oath, people will be 
more cautious of using it falsely. 

The apparent prohtty of the witnesses svf- 
fiees^ excepting in cases inducing piinishmmt 
or Haneefa has said that the 

magistrate ought to rest contented with the 
apparent probity ^ of a Mussulman, and 
should not scrutinize into his character in 
such a manner as to give the opposite party 
an oj)portatiity to scorn him ; because the 
prophet (according to a tradition related by 
Omar) has said, “ All Mussuxhans are. just 
with respect to evidence, excepting such as 
have been punished for slander and also, 
because the probable character of all that 
profess the religion of Islam is an absti¬ 
nence from every thing prohibited by that 
religion ; and here it is necessary to rest 
satisfied with probability, as tiie attain¬ 
ment of certainty is impracticable.- ~ln 
eases, however, inducing retaliation or pun¬ 
ishment, mere probability is not sufficient; 
and therefore a purgation of the witnesses 
for punishment and retalia- 


iieir, and the mother, in exclusion of the 
uncle, succeeds to the whole; but if it make 
no noise before its death, the uncle is then 
considered to be an heir, and no share is 
alio^ved to the child. Tho law is tho same 
in tho case of a grandson, whose father had 
before died, being left under such circum¬ 
stances, 

t In other words, it is requisite that the 
witness sny (in Arabic) “ Ash-hado, I tes 
tity/* or (in .Persian) “SVinbiubt ttir 
mnn, I boar witness.’' 


‘ Shahadit meyekoo- 


of prevention are to bo sought: ith there¬ 
fore requisite that, in such cases, the cha¬ 
racter of the witnesses be strictly investi- 


* Arab. Fasik, This term is fully ex¬ 
plained elsewhere. (Sec VoL I. p. 26.) With 
respect to evidence, Fasik seems neaily to 
correspond ■\vj.th the term infamous, as used 
by our lawyers, in treating of im bmpetont 
witnesses. (See Blackstone, Book UI. ehap. 
23.) 
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^§S^>d^{^moreover, doubt is 
"^Mioa^nstances. 


EViDb'xSCE, 

proveiitive in , doctrine which mainbaiaa the necessity 

Kazee's purgation of the witnesses, whether 



however^ their probity be 5 | the deftndant challenge their probity or not, 
<i purgation is required.—lF the defendant the jus tide a tion of them by the defendant is 
throw a reproach on the witnesses, it is in | not of any weight; in other words, it he 
that case incumbent on the Kazee to institute , declare the witnesses of the plaintiff to ho 
an inquiry Into their character; hecaiise, in upright men, yet his word is not credited; 
the same maimer as it is probable that a | and such is the ciootriue of the Zahir Rawa- 
Mussulmau abstains from falsehood, as boing : yet, from Aboo Yoosaf and Mqliamrned. It 
a thinff prohibited in the relis’ion he pro- 1 13 also related, as their opinion, that the 

jiistilicatLon of the witnesses by the defen¬ 
dant is valid ; under this condition, however 
(according to Moham.med), that there be also 
another justification; for he holds that two 
are always required, one boing in no case 
sufficient. — The reasoning on which the 
doctrine of the Zahir Rawavet proceeds in 


fesses, so also is it probable that ono Mussul¬ 
man will not unjustly reproach another:— 
here, therefore, is a conflict between two 
probabilities ; and hence the necessity of the 
inquiry of the Kazeo into the character of 
the witnesses, that he may discover which 
of the probabilities preponderates.— It 


related as an opinion of Aboo Yoosaf and | this particular, is that the defendant is, in 
Mohammed, that a scrutiny must be made, the conception of the plaintiff and his wifc- 
with regard to the witnesses, both openly | nesses, a liar, and his denial of the claim tin* 
and privately, in all cases whatever; since just and unfounded, but in which he never- 
the decree of the Kazee rests upon proof, , theless perseveres. He is therefore incapable 
and proof rests upon the^ integrity of the , of appearing as a purgator, since a purgator 
witnesses. Besides, an inquiry into the must be a person of integrity, according to 
integrity of the witnesses tends to preserve ■ all.—This proceeds on the supposition of the 


the decree of the Kazee from annulment, 
because if he should pass a decree upon the 
probable character of the witnesses, and their 


defendant having declared the witaessos to 
be just men, but that in the delivery of their 
testimony they had committed an error ; or 


falsehood should afterwards be discovered, 'that they had been overpowered by forget- 
the said decree would be rendered null.— I fulness. If, however, he declare that “they 
Several Jiave alleged that this disagreement I have spoken truth,” or that “ they are 
betweeff Haneofa and the two disciples is j just men and true speakers,” this amounts 

o T..1 ... ^v_ .i-ix*-...i* 4.1.. x:— to an acknowledgment of ^ the plaintiff’s 

right, and the Kazee must in such ease pass 
a decree against him,—not on account of his 
purgation of the witnesses, but of his acknow¬ 
ledgment. 

One purgator suffices. —Oxk purgator is 
sufficient, and two are superiluous, according 
to Haneefa and A.boo Yoosaf. Mohammed, 
on the contrary, maintains that purgation is 
not valid unless performed by two.—A simi- 

__ _ _____ lar disagreement subsists between them, with 

_, like manner, returning his respect both to the messenger who goes to the 

answer privately to the Kazee, lest if it were | purgator on the part of the Kazee, and also 
known to the plaintiff, he might attempt to - the interpreter employed to explain and in- 
injure him. 1 terpret the deposition of the witnesses.—The 

And an open purgation. —In an open pur- 1 argument of Mohammed is, that as the power 
gation it is requisite that the Kazee summon of the Kazee to pass a decree is founded upon 
together the purgator and the witnesses, and ' the evidence of the probity of tbe putnesses, 
hear the examination himself. — Daring the I and ns the evidence of their probity is founded 

' npon purgation, it follows that plurality is in 
this instance requisite, in the same manner 
as probity,—or aa, in cases inducing punish¬ 
ment, it is required that the witnesses be 
males.—The argument of llnneefa and Aboo 
Yoosaf is that purgation is not considered in 
the nature of evidence ; whence neither the 
assembly of the Kazee, nor the use of the 


founded on the difference of the times. In 
the present age, however, decrees are passed 
in this particular according to the doctrine 
of the two disciplep. 

Nature of a Becret.-^Jk. secret purgation is 
made by a Kazee writing* a letter, ])rivately, 
to a Moozkee, or purgator (that is, a person 
whose business it is to inquire into the 
character of others), and describing to him 
the family and countenances of the witnesses, 
and likewise their place of abode ; and the 
purgator, in 


first age (that is, in the time of the prophet 
and his companions) an open purgation was 
practised; but in trie present times a secret 
one ia adopted, in order to avoid quarrels 
a,nd contentions between the purgator and 
the witnesses; for it is related as an opinion 
of Mohammed that an open purgation tends 

to sedition and contention. Some have said „ , 

that it is requisite that the purgator report phrase Shahadit, me required as conditions 


the witness not only to be just, but also 
free; for a slave may bo just, but his testi 


with regard to it.^ Besides, the necessity of 
a plurality in evidence is a mere matter of 


mony is nevertheless invalid. Others have ‘ religion, — in other words, is founded on a 
said that hia report of the integrity of the I passage in the Ko rajs’, in opposition to 
witness is sufficient; for his freedom is analogy; for the truth of any assertion ob- 
established [in probability] by his abode in a j tains an ascendancy from the declaration of 
Mussulman country ; — ^and this is approved, one.just person, so far as relates to practice, 
Justificatmi of a witness by the defendant, as is evident from this circumstance, that 
—It is to be observed that, according to that many of the ti’aditionary precepts which it is 
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io follow, have been delivered by jjiven, fberefore, the bearer does notiirmcj 
* 'one 3 nan)i—and as tbe necessity of a plurality diately know that tbe right is proved ; and 
in evide.Tice is contrary to analogy, the estab- ' consequently, if one person hear another 
lisbnifid. of such necessity in purgation, by I give evideucG of something, he is not c.ni- 
inference from that rule, would be absurd. i powered to give evidence of the same, unless 
A slave may he a puryator in the j the witness desire him to attest his evidence; 

purgation .—the qualilicalionsrequisite to ! because evidence does not occasion effect in 
a witness are not required in a purgator, a | itself, nor until it be removed to the assembly 
slave is capable of being a purgatdr in a | of the Kazee.—Besides, as the attestatio.u of 
secret purgation. In an open purgation, ■ the evidence of another is an overt act with 
however, the purgator must, according to all respect to that other, it is requisite that the 
our doctors, he possessed of the qualiiications other p.re viously appoint this person his 
necessary to a witness, because of what is i deputy ; and in the case in question this ia 
recorded by Khasaf, that an open purga - 1 not supposed.—In the saine manner, also, if 
tion is restricted to the assembly of the | a person hear another desire a third person 
Kazee.”—Lawyers have observed, also, that; to attest his evidence, it is not lawful for 
in the purgation of witnesses to whoredom him in such case to give evidence of the 
four purgators are necessary, according to same, because the original witness appointed 
Molminmed. another, and not him, his deputy for that 



Section. 

Evidence is of two kinds: — that which 
occasions effect m itse/f.—Tu-R Ihings which 
witnesses retain, and bear testimony of, are 
of two kinds.—The first are those which pro¬ 
duce effect in themselves; sueh as sale, 
acknowledgment, usurpation, murder, and 
the sentence of a judge ; in all of which the 
effect results from the things themselves; 
and consequently, whenever a person hears 
or sees anything of importance relating to 
these .matters, he may lawfully give evidence 
of it, without its being demanded from him; 
because in these cases, immediately upon his 
hearing or seeing, he becomes acquainted 
with a circumstance which occasions efi’ect 
in itself, and there i.s therefore no need of 
such evidence being demanded from him--— 
In such case, also, it is requisite that he 
deliver his testimony thus, “1 give evidence 
that a certain person bought, wc/’ and not, 

evidence has bee.Tidemanded Irom me, &c.’* 
because this latter mode of delivery is false. 
If, however, a person from without a dqor^ 
or from behind a curtain, hear any thing 
Hpokeu by another that is within, in that 
case he is not entitled to give evidence of 
the same; and if he should attest it, the 
Ivazee must not accept it, because it is illegal, 
since, as voices are often similar, they cannot 
be distinguished with certainty. But if, 
.having first entered into the house, he dis¬ 
cover that there is only one person within, 
and having then rctiredA and sat without the 
door, he hear that person make an acknow¬ 
ledgment, he may then lawfully attest the 
same, hecause in such case he acquires cer¬ 
tain knowledge. i 

And that, the effect of which rests upon 
other evidence, —The second kind of things 
to which evidence relates, are those which do 
not occasion effect in them selves; such as 
t€!stimony, * which does not occasion effect in 
itself ; because, as it is merely mformation, 
it admits the supposition of being either true 
or false ; and such things as are doubtful are 
not decisive proof.—Upon testimony being 

* Meaning testimony to evidence given by 
another. 


> a deed must not he attested^ 
recoUect the circumstance of 
I signing it. —1 e a person see his own signature 
; to a bill of sale, or the like, he must not, merely 
i on account ol; the sight of his signature, attest 
it, unless he otherwise recollect to have wit¬ 
nessed the said bill; since handwritings are 
otten similar.—Some have Ba.id that this is 
the doctrine of Haneefa j but that the two 
' disciples are of _ a different oi-union.—Others, 
again, have said that all are agreed in its 
being unlawful to give the attestation merely 
on the sight of the signature; and that the 
only ease of this kind in which there is a 
disagreement is that with respect to a Kazee; 
for if he should discover, in Lis Dewan, or 
' records, the evidence oi any one, or a decree 
of his own, he may, in such case (according 
to the tM'O disciples), pass a decree agreeably 
thereto, notwithstanding he have foigot the 
circumstance; because tbe records of the 
' Kazee, being kept under his seal, are there¬ 
fore secured against alterations, and conse¬ 
quently afford certain knowledge.—It is 
otherwise with respect to bills of sale or the 
like, because these, as being kept in the 
hands of others, are not secured against 
' alterations.— In the same manner, also, ii a 
person recollect the place in which his eyi- 
I dence had been taken, without remembering 
t the affair to which it related, it is the earne 
, as his seeing his signature without remem- 
' bering his subscription of it, and therefore 
I he is not peimiUed to attest it:- 7 and the 
' same rule obtains where people in whom 
' he places credit _ say to him, yon and we 
I did formerly jointly attevSt such particular 
matter.” 

' Ei'idence cannot he given on hearsay, 
except to such matters as admit the privacy 
I only^ of a few, —It is not law.ful for a person 
I to give evidence to such things as he has not 
actually seen, excepting in tbe cases of birth, 
death, marriage, cohabitation, and tbe juris¬ 
diction of a Kazee, to all 0.1 which he may 
lawfully bear testimony on creditable hear¬ 
say,—This proceeds upon a favourable con¬ 
struction.—Analogy would suggest that it isS 
not lawful for him to give evidence in those 


I purpose. 

I hr signature U 
! unless the witness 
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bfioaiiae ovidozioe is foziuded 
on sight, from which knowledge is 1 
cbrivod; and as no cfjrtain knowledge can be 
acquired without sight, it follows that evi- j 
denoe, in the cases aboye excepted, is not 
valid unless lbundt>d upon sight.—The reason ' 
for a mote favourable construction, in this! 
particular, is that these events are of such a ! 
nature as^ admit the privacy only of a few : ' 
“tluis birth (for instance) is an event at 
which none is present but the midwife; the 
authority of the Kazee is founded on the 
appointment of the Sultan, which is seen 
only by the Vizier,, or at most a few others; 
mafriages and deaths are seen by but few; 
and conabitation by none. All these, how¬ 
ever, are acts from which originate many 
important eonoerns. .If, therefore, the reality 
of thfijie things were not admitted upon 
hearsay evidence, many inconveniences 
would result: in opposition to cases of sale, 
or the like, where privacy is not required.— 
It is to be observed that it is requisite, in 
these cases, that the information have been i 
received from two just men, or from one just 
man and two women.—Some have advanced I 
that iU'Cascs of death the information of one 
man or one woman is suiiicioiit, becatisfe 
death is not seen by many, siuce^ as it oooa- 
sions horror the sight of it is avoided. 

And it must he given in an ahsolnte 
man/icr.—W hkk a person, in any of the 
above cases, gives evidence from creditable 
hearsay, it is requisite that lie give it in an ] 
absolute manner, by saying, for instance^ j 
“ I bear testimony^ that A. is the son of Ih,' j 
and not, “1 bear testimony so and so, be- i 
cause 1 have heard it,*^—for in that case the 
Kazee cannot accept it;—in the same manner 
as if a person, having seen a thing in the ! 
hands of A. were to say, “ This tlung^is the 
property of A.,” in which ease his testimony i 
i& valid: but if he should state that “ he | 
ffives evidence because he has seen the thing 
in the possession of A.,"' the Kazee could 
not accept bis testimony,—So also, if a per¬ 
son sec another sitting in the court of justice, 
deciding in a suit between plaintiff and de¬ 
fendant, it is lawful for him to give evidence | 
that “ that person was a Kazee : —or, if a 
person see a man and woman dwelling in 
the same house, and eondueting themselves 
towards one another in the manner of hus¬ 
band and wife, he may lawfully give evi¬ 
dence of their heinj? husband and wife; in 
the same manner as it is lawful for a person 
who sees a melon in the baud of another to 
giro evidence that it is the property of that 
person. 

^Evidence to the burial of a person amounts 
to evidence of his death.- a person say 
that he was present at the burial of another, 
or that he had read the funeral service over 
him, this amounts to the same aS am actual 
sight of the death, insomuch that ^ if he 
should explain to the Kazee the principle on 
which he gives his evidence, it will still be 
valid. 

What is above advanced, that it is pLPt 



lawful for a person to give evidence . 
things as he has not actually seen, excepting 
in the cases of birth, death, marriage, co¬ 
habitation, and the jurisdiction of a Kazee, 
is taken from Kadoorec; and from these par¬ 
ticular exceptions it may be inferred that 
hearsay evidence is luilawfu! in every other 
instance, such as WiUa, charitable appro¬ 
priations, and so forth.—It is indeed related, 
as the last opinion of Aboo Foosaf, that evi- 
donee from hearsay is lawful in a case of 
W^illa; because Willa is equivalent to re- 
iaiion bv consanguinity, as the prophet has 
said is a connection like consan¬ 

guinity/’—It is also related, as the opinion 
of Mohammed, that hearsay evidence is 
lawful in a case of appropriation ; for as ap- 
propriation_ continues to operate for a long 
period of time, the laws ^vith respect to it 
would bo rendered null if hearsay evidence 
were not admitted to prove it.—Our doctors, 
however, argue that Willa is founded upon 
a relinquivshment of right of xmoperty; and 
as, in bearing evidence to that, actual siglifc 
is required, it follows that it ia in the same 
manner required with respect to n matter 
derived therefrom, namely Willa.—With 
respect to charitable appropriations, on the 
contrary, hearsay evidence must be admitted 
so far as regards the appropriation itself 
(such ns where the witness says, “ 1 attest 
this to he a wakf); but it is not admitted 
with respect to any conditional restrictions 
imposed by the appropriator; for although 
the appropriation itself be notorious, yet the 
conditions of it are not so. 

A right of property mag he attested^ from 
seeing an article in the possessiofi of another. 
—If a person sec any article (excepting an 
adult male or female slave), in the hands of 
another, he may in such case lawfully attest 
its being the property of that other, bcMiause 
possession argues property, since in all 
causes of property, such as purchase, sale, 
or the like, possession is the arguinont of its 
existence.—For instance; if a person sell 
any thin^?, his possession is an argument of 
the legality of the sale; and in the same 
manner, also, the right of property is estab ¬ 
lished in a purchase ^ from the possession of 
the seller, and the right of property in an 
heir, from the possession of^ him from whom 
he inherits.—Hence, in giving evidence of a 
thing being the property of another, it is 
sufficient to have seen it m his possession.— 
It is recorded from Aboo Yoosaf, that besides 
the sight of the .possession, it is rcqrdsito 
that tlio witness verily believe the article to 
be the property of the possessor, insomuch 
that if he do not really think so he cannot 
lawfully attest on the possessor’s behalf. 
Several of our doctors also remark that this 
explanation applies to the opinion of Mo¬ 
hammed, above related, respecting the legal¬ 
ity of attesting marriage, birth, and coha¬ 
bitation on hearsay that is, that it is law¬ 
ful for a person to attest any of these inci¬ 
dents upon hearsay, jirovided he believe it 
in his own mind, but not otlierwise.—Shafei 
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j!raM that possession, together with i not lawfiil to give evidence of his heinj? 
:J.i'itti 8 dction,* argues property (and many | property of the possessor, sini ply on 
of the Baneeiite doctors are also of this. sight of the possession.—This is the reason 
opinion) j because possession being of two i of the exception, in the preceding case, of a 



kinds, nainely, either in virtue of trust or 
of right of property, does not argue right of 
property iiiuesa when united with, the per¬ 
formance of acts,—Our doctors, on the other 
3 iand, argue that transaction is also of two 
kinds one, in virtue of delegation, and the 
other in virtue of original authorityand 
hence the junction of transaction to posses¬ 
sion leaves still a (lou])t in regard to the pro¬ 
perty.—In short, if a probable argument be 
adopted, possession is then sufticient; but if 
a certain one be required, possession, even 
when joined to transaction, could not be 
suflicient.—It is to be observed that the case 
here treated of admits of four statements* 
I. "Where a person sees both, the_proprietor 
and the property, and is acquainted with 
both,—that is, with the countenance and the 
family of the proprietor, and with the boun¬ 
daries of the property, which he sees liim 
possess without strife; and afterwards sees 
the same thing in the possession of another; 
and the first proprietor appears to claim 
itin which case it is lawful for him to give 
evidence of its being the property of the first ' 


slave arrived at the ago of maturity ; and 
the ground of it is that^ persons arrwed at 
the age of maturity are in a manner in their 
own possession ] and therefore the possession 
of another, which indicates tlie right of 
property of that other, is not to_ be dis¬ 
covered from the simple sight.—It is related 
as an opinion of Haneefa, that even in this 
case evidence to the right of property may 
lawfully be given: but what has been before 
related is the most authentic doctrine. 


- OH APT EE IL 

OF THE ACOEPTAN'CE AND REJECTION O.P 
EYIDEKCE. 


7 'ht; evidence of a blind man is inadnus- 
sible. —The evidence of a blind mau is not 
itdraissible.—Ziffer maintains that the evi- 
V, ..X., deuce of a blind man is admissible with 
person, because of his having seen it in his I respect to matters in which hearsay prevails; 


possession. II. Where he sees the property, 
and its limits, but not the proprietor and 


(and there is iilso one report of the doctrine 
t of Haneefa to the same effect); because in 


here also it is lawful for him"to give evidence j «Lich matters hearing only is required, and 
of the property (upon a favoiiralile construc¬ 


tion of the daw), because the proprietor is 
known, so far as regards his family, from 
heareav. III. Where he neither sees the 
proprietor nor the property; — and, IV, 
where he sees the proprietor but not the 
property ; in both of which cases it is unlaw¬ 
ful to give evidence with regard to the right 
of property. 

And the night of property in a slave 
may ako he attested on the same around ,— 
If a person see a slave, male or female, in 
the possession of another, and know the said 
person to bo a slave, he may lawfully give 
evidence to such slave being tlie property of 
that other;—for a slave not being nis own 
master, and of consequence not entitled to 
go where he pleases, is apparently the pro¬ 
perty of that person in whoso hands he re¬ 
mains. So also, if he should not know the 
person seen in the possession of another to he 
a slave, and being an infant, it should be 
incapable of explaining its own condition, 
he may in that case lawfully give evidence 
of its being the property of the possessor ; 
for an infant is not its own master.—But if 
the person seen be arrived at the age of 
maturity—that is to say, be capable oi ex ¬ 
plaining his condition,—and be should not 
know whether he is a slave or not, then it is 


♦ Arab. Teserrif; meaning (in this place) 
any act of mastery performed with respeot 
to the property in question, such as letting 
it out to hire, for instance. 


I nUlyU. IXlOd J ,10 J ^ tllJ. ^ IV 

in the hearing of a blind man there is no 
defect.—Abpo Yoosaf and^ Shafei have said 
that the_ evidence of a blind man m ; hese 
matters is lawful, provided he woe poasessed 
of sight at the time of their oocurreiice ; tor 
by means of that he acquires a certain 
knowledge, which he is afterwards, notwith¬ 
standing his wnnt of .sight, capable of com¬ 
municating, as that depends entirely on the 
tongue, which in a Mind nnm is not defec¬ 
tive ; and it is in lus power to show his 
knowledge of the person with regard to 
whom he gives the evidence, bv a description 
of his birth and family.—Our doctors, on the 
other hand, argue that in the delivery of 
evidence there ,is a necessity to distinguish 
between the persons for and against whom it 
is given; and a blind man is incapable of 
doin^ this otherwise than by the voice ; aud 
this 18 attended Avith a doubt; which may be 
avoided, by the party producing a witness 
possessed ot sight. — With respect to the 
assertion of Shatoi and Ahoo Yoosaf, that “ it 
is in his power to shoiv his knowledge of the 
pepon with regard to whom he gives the 
evidence by a description of his birth and'* 
family,*' it may be replied that this mode has 
been instituted fur a definition of the absent, 
not of the present--In short, in the same 
manner as the evidence of a blind man is 
inadmissible in eases relative to retaliation 
or punishments, so also is it inadmissible in 
all other cases whatever. 

And if a person give evidence^ and hecome 
blind,, a decree cannot issue upon ti .— Jp a 
person, having given evidence, should after- 
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Ijf^coino blind prcyioiis to the passing 
tbe decree, in tSat case (acoording’ to 
Haneefa and Mohanimed), it ia not lawful 
for the Kaiiee to pass a decree thereupon ; 
for the existence of the coin potency of the 



from the character of snoli a person__ 

does not restore his competency to give evi¬ 
dence. 

Bid an infidel sla^iclerer recovers his com¬ 
petency as a witness upon (vmbjycing the 


witnesges at the time of passing the decree I? an inhdel, who had suffered pun- 

is a necessary condition, as the validity of ishment for slander, should afterwards be- 
the evidence, at that time, constitutes the i come a Mussulraan, his evidence is then 
proof; and in the case here supposed the! admissible; for although, on account of the 
evidence has at that period become nulL said punishment, he had lost the degree in 
This case is therefore the same ns if a wit- which he was before qualified to give evi- 
ness, after ha'^’ing given evidence, should | dence (that is, in all matters that related to 
eitlur become insane, dumb, or unjust, injhisowm sect), yet by hia conversion to the 
any of which cases the Kazee could not pass ' Mussulinan faith he acquires a new com- 
a decree upon the evidence so given.—It is I petency in regard to evidence (namely, corn- 
otherwise where the witnesses, having given I petency to give evidence relative to Mussnl- 
their evidonce, cither disappear or die ; for i mans), which he did not possess before, and 


in that case the Ka2Jed may lawfully pass a 
decree upon it; because the competency of 
evidence is not annulled, but rather con¬ 
cluded, and rendered complete^ by_ death ; 
and absence does not destroy this com¬ 
petency. ^ 7 

The evidence of a slave is not admissible, 
—The testimony of any person who is pro¬ 
perty,—^that is to say, a slave, male or 
female,—is not admissible; because testi¬ 
mony is of an authoritative nature; and as 
a slave has no authority over his own person, 
it follows that he can have no authority 
over others, a fortiori 

Or of a slanderer, —The testimony of a 


which is not affected by any matter that 
happened prior to the circumstance which 
gave birth to it.—It is otherwise w ith respect 
to a slave, who, having suffered imnisbment 
fer slaTider, afterwaras becomes free; for 
bis testimony is not admissible after emanci¬ 
pation } because in his former condition of 
slavery he did not possess, in any degree, 
ability to give evidence, and consequently 
the punishment was incqmplote, since it 
was impossible to subject him to any greater 
degree of discredit than what was before 
imposed on him: the credit, therefore, which 
he would otherwise have acquired afterwpda 
in virtue of his emancipation, is taken from 


person that has been punished for slander is j him^ in order to complete the prescribed 


inadmissible, even though he should after¬ 
wards have repented ; because God has said, 
in the Koran,—Bor AS TO those who 

ACCUSE MARKIED 'PERSONS OE WHOEEDOM, 
AND PBODUCE NOT EOUB WITNESSES OE THE 
FACT, SCOURGE THEM W^TH FOURSCORli] 
STRIEEB, AND RECEIVE NOT THEIR TESTI¬ 
MONY FOR ever; for such are infamous 


punishment. 

Evidence is not admitted in favour of 
relations within the degree of paternity. — 
Testimony in favour of a. son or grandson, 
or in favour of a father or grandfather, is 
not admissible; because the prophet has so 
ordained.—Besides, as there is a kind of 
communion of boneiits between these degrees 


prevaricators,— excepting THOSE 
shall AFTERWARDS REPENT,” —The 


WHO ; of kindred, it follows that their testimony in 


rejec 


matters relative to each other is in some 


tion of his evidence, moreover, is included degree a testimony in favour of themselves, 
as a part of the punishment prescribed for i and is therefore liable to suspicion, 
the crime, as this tends to prevent the com - 1 Nor hetween an husband and uHfe, a master 
mission of it in future ; and as the rejection | and Ms slave, or an hirer and hts hireling,-- 
of his evidence is a part of the punishment, i The prophet has said, “We are not to credit 
this effect must evidently remain after his | the evidence of a wife concerning her lius- 


repentance, on the same principle as the | 
punishment itself is not remitted although i 
he repent. It is otherwise with respect to a * 
person punished for any other crime; for i 
the evidence of such a person iKS admissible ' 
after repentance, since the rejection of it, in i 
regard to him, proceeded from the stigma , 
attached to las offence, which is done aw^ay | 
by repentance.—According to Shafei, the 
evidence of a person puniBhed for slander is 
admissible, provided he have afterwards 
repented, because Gon, in enioining the re¬ 
jection of the evidence of such, has particu¬ 
larly excepted penitents,—Our doctors, on 
the other hand, argue that the exception in 
the divine ordinance relates to that part of 


band, or of a husband concerning his wife ; ^ 


* This doctrine of the inadmissibility of 
the evidence of husband and wife in favour 
of each other prevails only amongst the 
Soouis [the followers of Omar], and has 
given rise to much contention with the 
Shiyas [the followers of Alee], who maintain 
the opposite doctrine.—The origin of their 
disagreement on tliis occasion is thus related. 
“—Tho prophet in the course of his wars 
having been presented with the village of 
Fgttook by some Christians, who saw the 
impossibility of resisting his power, deter- 


Liicwnvjti«7 _ __jc_ mined to have divided it amongst his com 

it which declares slanderers to be infamous panions, as was his usual practice in regard 
prevaricators, and not to that part which to the spoils taken in war. He was after- 
deolai'Bs them to be incompetent as witnesses. I wards, however, induced to give it to his 
Penitence, therefore, removes the btigma daughter Fatima, in consequence of a reve- 
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giiave concerning Ilk master ; or of a I from the property of each other. 

concerning his slave; or, lastly, of a | occasions their testimony in favour of each 
hirer concerning his hireling.~The author other to be, in a niamier, testimony in favour 
of this work observes that by the term hirer 1 of themselves, and consequently liable to 
[Ajeer], as used in this place, is to be under ' 


_ , .. _ ^ _ suspicion.—It is 

stood (according to the explanation of the the testimony of 


otherwise with respect to 

_ , _^_i creditor in favour of hk 

lawyers) a select scholar who considers an indigent debtor, because he has no power 
injury to his teacher aa an injury to himself, over the property of the debtor, whereas a 
—Others have said that it is understood to husband and wife have such pow'er from 
mean a person who lets out any thing hy i usage and custom, 

lease for a month or a year; foi’ as, at the | The teslimom/ of a master cannot be ad^ 
time of giving evidence, he is entitled to the ; milted in favour of his slave, — The testimony 
rent, in return for the usufruet enjoyed by | of a master in favour of Ins slave is not 
the other, a suspicion arises of his having | admissible ; because of the tradition above 
constituted this person his tenant merely ; quoted ; and also because, if tlie slave bo 
with a view to procure his evidence.—With not indebted to any person, such testimony 
respect to the evidence of a husband and i is in every respect in favour of himself: — or 
wife concerning each other, Shafei inointaius I if, on the other hand, he be indebted, still 


that it is admissible ; because the property 
of each is distinct and separate; and also 
becauae distinct seisins are made, by each, 
of their respoctiye property; whence it ia 
that retaliation is executed upon either for 
the murder of the other,—and also, that 
(dther may bo imprisoned for a debt due to 
the other.““Besides, the benefit which they 
mutually derive from each other’s property 
is of no account, because the existence of 
such benefit is of an involved nature —in 
the same manner as the evidence of a 
creditor in favour of his indigent debtor is 
admissible, notwith.standing he derive a 
benefit from it. ns this benefit is of an 
involved nature.—The arguments of our 
doctors upon this point arc twofold. ' ENiifgx, 
the traditionary precept of the prophet 
above quoted, Seco:ndlt, the benefit which, 
from custom, the husband and wife derive 


lation he received from heaven, enjoining 
him not to give out of his own family what 
had been freely conferred upon him,—After 
his death it was seized upon by hk successor 
Aboo Beker; and when Fatima claimed it 
in consequence of the gift of her father, and 
I>roduced her husband Alee, and her two * has no power over that of the other. 


the testimony of the master k in some respect, 
in favour of himself, as the matter remnins 
in suspense ; for if the master should chyose 
to pay the debts, the testimony would be 
completely relative to himself, whereas it 
would not be so in any degree in case he 
should permit the slave to be sold in liquida¬ 
tion of the deht;—and as it; k not known 
wliicli mode he may follow, the testimony is 
therefore considered to be in some respect 
relative to himself.—It k to he observed that 
the evidence of a master in favour of his 
Mokatib is not admissible, for the reason 
here stated. 

Nor of ofie partner m favour of another 
{relative to thevr joint concern), — Toe testi¬ 
mony of one partner in favour of another, 
in a matter relative to their joint property, 
is not admissible ; because it is in some 
degree in favour of himself.—The testimony, 
however, of partners, in favour of each 
other, in matters not relating to their joint 
property, is admissible, because in it there k 
no room for suspicion. 

Testimony in favour of an tinch or brother 
is admitted, —Tesi'IWOny in favour of a 
brother or an undo is^ admissible, because 
the property and the immunities of these 
classes of relations are separate, and each 


sons, as witnesses, her claim was rejected by 
Aboo Beker, on the grounds of the testimony 
of ... 


The testimony is not admissible of public 
mourners or singers, — The testimony of 
relations in that degree having been women that lament or sin^ ia not admissible, 
declared inadmissible hy tne prophet. This because they are guilty ol forbidden actions, 
tradition, thus quoted by Aboo Beker, has I inasmuch as the prophet has prohibited these 
over since amongst the Soonis occasioned the ! two species of noise.—(It is to be observed 
inadmissibility of tlie evidence of husband : that this ease alludes to a woman wdio 
and wife in favour of each other. The | laments for the adversity of others, not for 
Bhiyas, however^ (who follow a contrary | her own, and who hires herself out for that 
doctrine), maintain that this pretended pre-« j purpose.) 


cept of the prophet was purposely forged by 
the Tlliolif to defraud Fatima ol her right; 
and in support of this opinion, they argue 
that if such a precept liad existed, it could 
not have been unknown to Alee; and that if 
he had known of it, he never would in such 
case have appeared as a witness in favour of 
his wife. 

* That k to say, is interwoven with, and 
necessarily arises from, the particular cir- 

ouni»tan<;c» of their relative idtuation. 


Or of common drunkards ; or of falconer 
The testimony of a person who is 
oontiniuilly intoxicated is inadmissible, be¬ 
cause of his commission of a prohibited act. 
—In the same manner, also, the testimony 
of a person who amuses himself with birds, 
such as pigeons or hawks, is inadmisdblo ; 
because such amusement engenders forget¬ 
fulness; and also because, in the practice of 
it, he sees the nudities of strange women, he 
htving occcuion to xit on the top of hU hQn».r 
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these birds.—In some copies, instead 
C''X)f^4^ainiiseTuei3t of Teyoor, or birds, that 
of Tamhoor,* or musical instruments, is 
MTitteri, which alludes to public singers; 
and the testimony of a public singer is not 
admissible, because he is the occasion of 
assembling a number of people to commit a 
prohibited action.f 

Or of atrocious testiinony 

of a person who has committed a great crime, 
such as iuducos punishment, is not admis¬ 
sible, because in consequeueo of such crime 
he is unjust. 

Or of immodest persons .— The testimony 
of a person who goes naked into tiie public 
bath is inadmissible, because of his oom- 
raitting a prohibited action, in the exposure 
of his nakedness. 

Or of usurers or gcmesters.-—TjV& testi¬ 
mony of a person who receives usury is 
inadmissible;—and so, also, of one who plays 
for a stake at dice or chess,—because gaming 
in that manner is ranked in the number of 
great crimes ;—and in the same nianner, 
also, the evidence of a person who omits his 
prayers, from an attention to these games, is 
not admissible.—It is to he observed, how¬ 
ever, that simple playing at chess without a 
stake is not destructive of credit, since such 
play does not induce a want of integrity, 
because all our Imams are not agreed in its 
illegality, Malik and Shafei having declared 
it to be lawful.—It is recorded in the Mab- 
soot, that the evidence of an usurer is in¬ 
admissible only in case of his being so in a 
notorious degree; because mankind often 
make invalid contracts; and these are, in 
some degree, usurious. 

Or of persons guiltg of indecorum, —The 
evidence of a person 'guilty of base and low 
actions, such as making water or eating his 
victuals on the high road, is not admissible j 
because where a man is not restrained, by a 
sense of shame, from such actions as these, 
he exposes himself to a suspicion that he 
will not refrain from falsehood. 

Or of free-thinhers^ if they avow their senti¬ 
ments.—T jie evidence of a person who openly 
inveighs against the companions ot the 
prophet an(f their disciples is not admissible, 
because of his apparent want of integrity.— 
It is othenvise, however, where a person 
conceals his Bentiments in regard to them, 
because in such case the want of integrity 
is not apparent. 

'The evidence of^ the sect of Hawa, and 
other hereiics^ admissible^ hut not that of the 
tribe of Khetahia.- - The evidence of the sect 


of Hawa^ (that is, such as are not Sodniflia^ 
ndtnissible ; excepting, however^ tli^e truie of 
Khetabia, whoso evidence is madniissible, 
fob reasons that will be hereafter explained. 
—Shafei main tains that the evidence of no 
tribe whatever of the sect of Haw'‘a is ad¬ 
missible, liooause the heterodox tenets they 
profess argue the highest: degree of depravity. 

—Our doctors, on the other hand, argue that 
although their tenets be in reality wrong, 
yet their adherence to them implies probity, 
since they have been led to embrace them 
from an opinion of their being right; and 
there is, moreover, reason to think that they 
will abstain from falsehood, because it is 
prohibited in every religion. Jleiioe the 
case is the same as if a person should eat 
of an animal which had not been slain 
according to the prescribed form of Zabbah, 
because of its being lawful amongst, his 
sect. It is otherwise where the baseness 
proceeds from the actions, not fi‘om the 
belief.—With respect to the sect of Khetabia, 
it is to be observed that they are in a high de¬ 
gree heretics ; and amongst them it is lawful 
to hear positive testimony to a ciroumstanco 
on the grounds of another having sworn it 
to them. Some have said that it is an 
incumbent duty upon that sect to give evi¬ 
dence in favour of each other, whence their 
testimony is not free from suspicion, 

Zwimees mag testify concerning each other. 

—The testimony of Zimmees with respect 
to each other is admissiblo, notwithstaudin;^ 
they he of dilFerent religions.—Malik and. 
Shafei have said that their evidence is 
absolutely inadmissible, because, as iuildels 
are unjust,! it is requisite to be slow in. 
believing any thing they may advance, Gon 
having said (in the .Koean), “When ah 
UNJUST i»r:)asoN telLsS you any thing, he 
SLOW IN ;geueving him :”7-whenoe it is 
that the evidence of an mftdel is not admitted 
concerning a Mussulman ; and consequently, 
that an infidel stands (in this particular) 
in the same predicament with an apostate,— 
The arguments of our doctes upon this 
point are twofold.—BhiiST, it is related of the 
prophet^ that he permitted and held lawful 
the testimony of some Christians concerning 
others of their sect— Secondly, an infidel 
having power over himself, and his minor 
children, is on that account qualified to be 
a witness with regard to his own sect; and 
the depravity which proceeds from his faith 
is not destructive of this qualification, be¬ 
cause he is supposed to abstain from every 
thing prohibited in his own religion, and 
falsehood is^ prohibited in every religion. 

It is otherwise with respect to an apostate, 


* In the Arabic and Persian, the words 
Teyoor and Tam boor are written exactly 
sithila.r; and as they can only be distinguished 
from (iach other by the proper position of the 
diacritical points, they are therefore very 
liable to be confounded by the frequent 
omission of these points, 
f Namely, listening to music. 


* Anglioe, the air; a dorisiye appellation 
given by the Soonis to the Shiyas,—Hawn, 
also, is used to express the sensual passions, 
whence tho term Ahil Hawn signifies sen¬ 
sualists, or epiciirt^ans. 

fArab. Kasik; meaning, in this place, 

I degenerate or depraved. 
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no TX^^riar, either over his own 
p&raaa, or over that of another; and it is 
also otherwise with respect to a Ziramee in 
relation to a Miissiilmau, because a Zimmee 
has no power over the person of a Mnssul- 
inan.“-Besides, a Zinimee may bo suspected 
of inventing falsehoods against a Mussulman, 
from the hatred he bears to him on acoount 
of the superiority of the Mussulmans over 
him. 

OaTECXlow,—In the same manner as there 
subsists an enmity, between Mussulmans and 
Zimmees, so also is there an enmity between 
the followers of other religions, such as the 
Jews, the Ehristinns, and the Magians: it 
would follow, therefore, that amongst these 
the testimony of those of one religion cannot 
be admitted with relation to others of a 
diflforoiit religion ; whereas it hath been 
declared aclnnssible. 

hi:PLV *-Although the religions, of these 
be different, yet none of them being under 
subjection to another, so as to engender 
reciprocal hatred, there is no cause to suspect 
that thc-y will invent falsehoods against each 
other. 

A MoosUimin cannot teatifij concerning a 
Zimmee ; hut a Zimmee mm/ testify con^ 
cerning a Mi^ostamin.--'Xw, testimony of an 
infidel Moostamin with relation to a Zimmee 
is not admissible, because he has no power 
over the person of a Zimmee, as the latter 
is a fixed resident in the Mussulman terri¬ 
tory. I'ho evidence of a Zimmee, however, 
is admissible with respect to an infidel 
Moostamin, in the same manner as the 
evidence of Mussulmans with relation to 
them is valid. 

And MoosUiynms may testify concerning 
each othery heing of the same y—Til E 

testimony of one Moostamin is admissible 
with respect to another Mnostamin, provided 
he be of the same country. If, however, 
they bo of different countries (such as a 
native of Russia and of Turkey) their testi¬ 
monies with respect to each other are not 
admissible ; because this difference precludes 
the operation of their power over each other ; 
whence it is that they cannot inherit of each 
other. 

J'he testimony is admissihle, of any one 
whose virtues preponderate. — 'l'n.E testimony 
of })im whose virtues exceed his vices, and 
who is not guilty of great crimes, is admis¬ 
sible, notwithstanding he may occasionally 
be guilty of venial crimes,—-What is here 
advanced is an^ explanation of the degree of 
integrity to which regard is paid in bearing 
cvidtmoe : and this explanation is approved ; 
for innocence with respect to great crimes, 
and a preponderance of virttie over vice, 
must necessarily be deemed sufficient, on this i 
principle, that if any occasional commission ‘ 
of smaller crimes were destructive of testi¬ 
mony, the door of evidence would he shut, 
whilst the prevservation of the rights of 
mankind requires that it should be kept 
open. ^ ; 

A?id of such as re 7 nain unciremndsedfrorn | 



i any justifiable^ The testimony dhiiir 

I Acklif (that is, of one who has omitted 
I ciriuimeishm on account of old age, or for 
I some otlicr sufficient reason) is admissible, 

I because the omission of this ceremony is 
not destructive of Justice ;—excepting- where 
I it arises from a contempt of religion, or of 
the authority of the oral law by whioh it ia 
enjoined, for in that case integrity no longer 
remains. 

Or of ail eunuch.—Hw, testimony of an 
] eunuch is admissible, because Omar accepted 
I the testimony of Alkia, who was an eunuch ; 

I and also, because he has been deprived of 
I one of Ilia members by violence, and there¬ 
fore stands in the same predicament with 
one who has been mutilated. 

I Of of a bastard, — The testimony of a 
' bastard is valid, because be is innocent ■with 
iresprot to the immorality of his parents. 

I Jruarn Malik maintains that the testimony 
i of a bastard is not to be admitted witjEi 
respect to whoredom, as it may naturally bo 
supposed he wishes as many others as possible 
redueed to the same level with himself, and 
his testimony in a matter of this kind is 
therefore liable to suspicion* — Our doctors, 
hewever, argue that the present question 
relates merely to the point of integrity; and 
if a bastard be a just man, there is no x'eason 
to suspect him of such a wish. 

Or of an hermaphrodite. —The testimony 
of a hermaphrodite is admissible, becauso 
such a person is either a man or a woman, 
and the evidence of both is admissible. 

Or of a viceroy. —T.he testimony of a 
governor on the part of a. sultan is admis¬ 
sible, according to a majority of tho Uaneelito 
doctors, provided he do not enforce oppres¬ 
sion; hut if he act oppressively his testimony 
is not admissible. _ Borne have said that n tho 
latter case also his testimony ia admissible, 
provided he bo himself a man of generosity 
and charaetor, and be not guilty o.t boasting 
and vain talk; because it is in such ease 
natural^ to suppose that a regard for his 
reputation will prevent his asserting a false¬ 
hood ; and the dignil^ of his character will 
deter any one from ofn^ring him a bribe. 

Two brothers attesting their fathe^'^s apj 
pointment of an executor 7 mist he credited., if 
the executor verify their testimony ; and the 
same of the attestation of two legatees.^ two 
debtors or creditors^ or two executors, to the 
same effect. —Where two brothers attest 
that their father liad appointed a particular 
person to he his executor, if that person also 
claim the same, their testimony is valid, 
upon a favourable construction,—but not if 
he deny the appointment.—Analogy woxdd 
suggest that their testimony is not valid 
in either case (and a case where two lega-- 
tees attest that the testator had appointed 
a particular person his executor,—or where 
two debtors or creditors of the deceased 
assert the same,—or where two executors 
attest the junction of a third person with 
tliera in the executorship,—is subject to tJ»e 
same analogy) ;— because their evidence ia 
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advaBtageoxis to the'^'itDesses 1 guilty of irregularity, his tostimonyl^j 


inasmtich as the advantage to 
^Hae-tferived from it results to them also.^ The 
reason for a more favoiirahle construotion in 
this particular is that as it is the dut’y of 


be heard , for the manifestation of faults is 
admitted only vhere it tends to^ maintain 
the rights of others; and that is only in 
such cases as fall within the jurisdiction of 


the Kazee to appoint an executor where it is i the Kazeehut the case in question is not 
required, and where the death of the person | of that nature ; and therefore the evidence 


is notorious, the evidence in question is ad- 
missihloj inasmuch as it exempts the Kazee 
from this trouble, and not because it estab¬ 
lishes the proof of anything.—It is therefore 


cannot be admitted. 

Or oUiluve evidence to the plaintiff's ac> 
knowledgment of their irregtiUtrUi/, — I.p, 
however, witnesses were to give evidence 


substitute for the cast of a die, which saves ( that the jdaiutiff had himself acknowledged 
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the irregularity of the witnoBS, the evidence 
Where there are two execu- I w^ould in that case be valid ; because acknow- 
for the Kazee's' ledgment is a thing which falls within the 
the ■ jurisdiction of the Kazee. 

lie is not allowed to adduce evidence to 
their heing hired hy the plaintiff *.— Ip a do- 


the trouble of election. 

OB.rECTI02^. 

tors, there is no occasion 
appointment of a third, and therefore 
appointment of a third, upon such a ground 
is unwan^antpble. 


liEPLr. — The two executors having ac- 1 fendant bring witnesses to prove that the 
knowledged that the deceased, had joined a plainliiF had hired his witnesses for ten 
third person wuth them, the Kazee is there- dirms (tor instance), such evidence must not 
fore required to contirm him, since, in con- | be admitted because, although it tend to 


sequence of such acknowledgment they can¬ 
not act without him. 

It is to be observed that where the debtors 


I)rove something more than a mere irregu¬ 
larity, yot the defendant not being a regular 
adversary of the plaintiff in regard to this 


of the deceased attest the executorship of a I matter, has no right to establish it by evi 
particular person, their evidence is aclmia- ; deuce, since, with respect to this point, he is 
sible, whether the death of the other be I as it were a stranger. 

notorious or not, because such evidence is | Unless his otvn 'property he involved .— If, 
an acknowledgment affecting themselves; however, the defendant bo a regular advei- 
and the death of the creditor is therefore . sary (as if, for instance, he should assert 
established wdth respect to them, beeauso of that the plaintiff' had hired his witnesses to 


their acknowledgment. 

Attestation to a person* s appointment of an 


give evidence for ten diritis from property 
which he [the defendant] had put in hfs 


agcfit is not to he credited .— If two brothers | hands),—in that case the evideuce he pro- 
bear testimony that their absent father had duces in support of his allegation must be 
appointecl i^eyd an agent for the receipt of ' nHmif-fprl ? hpnAiisR f^A dAfAndnni-. is im thia 
debts due to Mm at Koofa, their evidence is 
inadmissible, whether Zeyd claim the said 
agency or not;—for the Kazee lias no power 
of hims(df to appoint an agent in behalf of 
an absentee; and the evidence is not in this 
inalanoe sufficient to warrant it, since it is 
liable to snspioion, 

A defendant's lynpeachment of the integrity 
nf ivitnesses is not credited^ unless ho state 


admitted; because the defendant is in this 
instance a regular adversary of the plaintiff 
in a matter of property; and the proof in 
regard to the property necessarily involves 
the proof of the reproach.—In tho- same 
manner eiIso, the evidence adduced by the 
defendant is admitted vvhere he asserts that 
“ he ha.d compounded with the witnesses for 
a certaiu sum of money that they should 
withhold their testimony in support of such 


iiieir eowmission of some specific crime .— If ' unfounded claim,—and that, having accord- 
a defendant reproach a witness \vith a thing ingly paid the stipulated sum, they had 


which ‘w^ould impeach his legal integrity, 
but wKich does not involve any of the rights 
of the spiritual or temporal law, and pro¬ 
duce evidence in support of his assertion, 
the Kazee must not hear them, nor pass a 
decree of the injuslioe of the witnesses; 
because this injustice is a thing of a nature 
which comes not within the jurisdiction of 
the Kazee, inasmuch as it is not permanent, 
being removeable by repentance.—Besides, 
the evidence adduced in this case tends to 
lay open faults:*—now the concealment of 
faults is incumbent, and the manifestation 
of them prohibited: as, therefore, a witness, 
in giving evidence to this effect, is himself 


* By faults is here understood venial tres¬ 
passes, such as might destroy the legal 
integrity of a witness, but which do not 
amount to crimes. 


nevertheless given their evidence, oiid he 
therefore prefer.s a claim for the sum paid to 
them for here the proof with respect to 
the claim would also estabii>sh the proof of 
the reproach. Lawyers liave observed that 
as the testimony of witnesses is admitted 
with respect to any thing that falls within 
the j nrisdiction of the Kazee, it follows that 
if the defendant bring witnesses to prove 
that the witness of the plaintiff is a slave, 
or that he has been punished for slander, or 
that he is a drunkard, or a slanderer, or a 
partner of tho plaintiff,—in all those cases 
the evidence so adduced must be admitted. 

A xoitness^s immediate acknowledgment of 
ynis-statement oromission^ from apprehension, 
does not destroy Im credit ,— If a person give 
evidence, and before moving from the place, 
or, the Kazee passing a decree upon it, de¬ 
clare that ** he had given a part- of his 
evidence under the inffuenco of appnhen- 
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, xai.if he he a person of oljaracter,* a claimant is conformable to the claim, I 
the-i?ie|)Oscd matter to wnieli he adheres mnst ' worthy of credit; but not whore it is repii^- 
Bo credited.—The term apprehension,t a3|naat to it; because, in matters concerniaff 
here used, implies that a fault has been com- the rights of the individual, the priority of 
xmtted, either by withholding part of the the olnina is requisite to the admission of 
evidence which it was incumbent to have evidence; and this exists in the former in- 
mentioned, or by reciting, from forgetfulness, slanoe, but not in the latter, since in the 
something* that was false.—The reason of former the object of evidence (namely, a 
admitting the evidence, in this case, is be- veriticatiou of the claim) is answered,— 
cause the apprehension probably arose from whereas in tho latter the evidence tends 
the awe excited by the assembly of the . to a falsification of it, and it is therefore 
Kaxee; which is excused provided the per- the same na if no evidence at all were pro- 
son bo just, and that lie rectify bis error in I duced.* 

time.--It is otherwise where a person aepa- | 27he witnesses must perfectly agree in their 
rates from the assembly of the Ka^jee, and ; The conourrenco of the wit- 

after wards roturns and says, ^hi have omitted nesses, in words and meaning, is requisite, 
part of my evidence from apprehension ; | according to Haneefa,—If, therefore, one 
for m that case Ins evidence would not be ! witness boar testimony to one thousand 
admitted ; because there is reason to suspect ! dirms being due, and the other to two thou- 
a collusion with the plaintiff, which requires ' sand, no credit is to be given to either.^—The 
that caution bo used ; and also, because al- two disciples are of opinion that the evidence 
though any addition or diminution, after the ; is to be credited to tlie amount of one thou- 
dehvery ot I he evidence, be accepted, and sand dirms : and a similar disagreement also 
either added to, or deducted from, the origi- ^ subsists in a case where one witness attests 
nal evidence, provided they be made in the ' one divorce, and the other two or three 
same meeting, still this is not allowed in i divorces. — The arguments of the two dis¬ 
ease of their being made at a dill'erent ciples are that the witnesses agree in the 
meeting. The same rule also holds with I smallest amount (such as in one thousand 
regard to trie mistakes of a witne>ss in ex- ' dirms, or in one divorce); and one of them* 
plaining the boundaries of a house —as if , besides his agreement in tliis amount, attests 
he stioutd say (for instance) the east instead an additional quantity.—Their evidence 
of the west; orm explaining gemealogy, as 1 therefore, must be admitted in the degree 
it he should say (tor instance) Mohammed, | in which they concur ; and the testimony of 
the son ot Ahmii), instead of “ the son of one, so far as it relates to the excess only. 
Alee. —It is to be observed that the expo- 1 must be rejected.—The reasoning of Haneefa 
sition ot the law, m this case, applies only I is that the witnesses differ in word.^ and 
Co tlte addition, by the witness, of some cir- j consequently * * • ’ 


cumstance which maybe in its nature doubt¬ 
ful ; for if it should be in no respect doubtful, 
then he may at any time atterwards, whetlior 
at the same meeting or not, lawfully add it to 

lug evidence.—Thug it a witness omit the ___ _ 

use of the word fchahadit, or the like, and respectively, are attested by onh'’one witness; 
iiiterwards declare this omission, it is in that , and the case is oonseqiiently the same as if 

.. testimony had related to different 


,, in meaning, smoo meaning is 
extracted from words. Thus two thousand 
(for instance) can never ho construed to mean 
one thousand, as the tenna are essentially 
different,—In the case in question, therefore, 
tho one thousand, and the two thousand. 


case admitted, whether it be at the same 
meeting or not,—provided he bo a just man. 
— It has been related, as an opiniou of 
Haneefa ami Ahoo Yoosaf, that whatever 
addition or diminution a witness may make 
after the delivery ot his evidence, shall in 
every ease bo admitted, although it be at a 
difierent meeting,—provided the witness be 
a just man. But the first doctrine is the most 
authentic, and decrees pass aocordiugly. 


CHAPTHK III. 

OV THE DISAOREEArENT OP WITNESSES IN 
TTIEllt TESTIMONY. 

livuknee repugnant to the claim cannot he 
nr/W here the evidence adduced by 


Arab. AdU : literally, a Just person (in 
opposition to Fasik). 
t Arab. Tawahain, 


articles,— as if one wore to attest dirms and 
the other deenars, for instance. 

The ivitnesscfi mag he credited to the small¬ 
est amount in which they agree both m words 
and meaning. —Jp a person claim a debt of one 
thousand five hundred dirms, and one of his 
witnesses bear testimony to one thousand, 
and the other to one thousand .five Iimidred, 
in that ease the testimony must be credited in 
the amount ot one thousand dirms for the 

• To exemplify this case,—suppose a person 
were to claim the right of property in a house, 
pu tho plea of hm having purchased it) and 
inn witness attest the right of property from 
its having been ^iven to him ;— in that case 
the evidence so given would be rqiueted. 

The difference between this and the pre¬ 
ceding case turns entirely on the terms in 
which the testimony is delivered; for in the 
case here considered the witness, in mention, 
ing one thousand five hundred, mentions tho 
term one thousand, which so far coincides 









cononr in that amount, hath in 
and meaning, as ^ one thousand is 
mentioned by hath, and five hundred is an 
<additioual part of the speech, wiiioli adds 
force to the former part, instead of destroy¬ 
ing it.—Analogous to this is one divorce and 
one divorce and an half; or one hundred 
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is entitled only to live hundred dir 
cause the sum of the testimony of the witness 
who attests th;.' payment of live hundred 
dirms is, tliat the debt in fact amounts only 
to five hundred. The above explanation, 
however, is a full refutation of this opinioiK 
It is to be observed that when, the witne.s3 


dirms and one hundred and fifty dir ms ; tliat is informed of any partial discharge of the 
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is to say, in both theser cases the evidence is 
admitted in the least degree, namely, in the 
degree of one divorce, and to the amouat of 
ono hundred dirrn8.~It would be otherwise 
if one witness should attest ten dirms, and 
the other fifteen; because this is similar to 
the attestation of one thousand and two 
thousand, the effect of which has been before 
stated. 

The evidence of a tvttness who attests a 
larger siim than the claim amounts to is null, 
—In a <'.’iSG where one witness attests one 
thousand dirms, and the other one thousand 
five hundred, and the claimant expressly 
decla.ve8 that only one thousand dirms is due 
to him, the testimony for one thousand five 
hundred is null, as being falsified by^ the 


debt (as in the case, for instance, of five 
hundred out of the thousand), he must nut 
beartestiTuony to the debt of one thousand 
until the cT*cditor make an acknowledgment 
of the receipt of five hundred; for otherwise 
he would be considered as aiding the injustieo 
of the creditor. Id the Jama Sagheer it is 
related, that if two persons attest a debt of 
one thousand dirms due by Omar to i^ej^d, 
and one of them afterwards boar testimony 
to Omar having paid five liundred of it, and 
the claimant deny the same,—in that case 
their evidence of the debt, in which they 
both agree, must be credited; and the single 
testimony of one, wil.h regard to the pay¬ 
ment, must be rejected. Tahaveo reports it 
as an opinion of our doctors, that the evi- 


claimant.^ The effect is also the same where | denoe to the debt is not to be_ credited (and 


the claimant alleges one thousand dirms, and 
one of the witnesses attests ono thousand, 
and the other one thousand five hundred 


Ziffer has adopted this opinion) ; beciiuse 
the claimant contradicts the testimony of the 
payment. To this, however, it is answered, 


for here also tho claimant falsifies the testi- , that although the claimant do contradict 
mony of one of his witnesses, inasmuch as , this latter testimony, yet he docs not con- 


liis claim is different from it. A conformity, 
therefore, between the claim and the evidpee 
is indispensably necessary : and hence, if the 
claimant should say, “my original claim 
was one thousand five hundred dirms, but I 
received five hundred,’’ oi’^“ I exempted the 
debtor from five hundred ; in that case each 
of the above-mentioned testimonies would 
he credited, because of their oonfbrmity with 
the claim. 

Fwidence to a debt is not annuUed by a 
suhsequent declaration of part of the debt 
havina hoen discharged,^U^ two persons give 
evidence to a debt of one thousand dirms, 
and ono of them afterwards declare that the 
debtor had paid five hundred dirms of it, 
still the evidence of one thousand dirms 
beitur duo must be credited, and that of the 
five hundred having been paid must he re¬ 


tradiet the first evidence, which is established 
in its validity by the coneurrenco of two. 

The evidence of ivitnasses icho agree with 
respect to fact and time^ hut differ loith re¬ 
spect to placcy must be rejected. —If two per¬ 
sons bear testimony that a certain person 
had killed Zeyd, on the festival of the sacri¬ 
fice, nt. Mecca; and two others bear testimony 
tliat the said person had killed Zeyd, on the 
same day, at Koofa; in such case, it all these 
' witnesses be assembl( 3 d at the same time, in 
the presence of the Kaijoe, the \vhole of their 
testimonies must be rejected ; because, of the 
evidence of the two parties, it is undoubtedly 
certain that that or one of them must be 
false, and there is no criterion to ascertain 
to which the preference belongs.—If, on the 
contrary, the Gvidence of one of these parties 
precede that of the other, and the Kazee in 


iectod. The reason of this is, that both wit- ! consequence pass sentence, and afterward 
nesses agree in the debt of one tliousand 1 two others exhibit evidence^ of a different 
dirms* whereas one witness only attests the nature, in that case the Kazee must not 
novment of five hundred dirms ; and as two ' admit the evidence of the latter, because the 
witnesses are requisite to establish proof, tho 1 first evidence, in virtue of the issue of the 
testimony in the first instance is therefore , decree consequent upon it, aoquiivs a supc- 
admitted as proof; and the additional decla- ' riority over the latter, which prevents its 

ration (of one thousand dirms having been , anmilment. ^ ... ^ 

naid'' is rejected.—It is related as an opinion , Fvidenee to the theft of an animal is not 
of Aboo Yoosaf thatin this case the claimant , amiullcd by a difference between the witnesses 

With respect to the colour^ but it is so m/ a 

-- ■ difference with respect to the If two 

with the testimony of the other witnesses:— , persons attest the theft of a cow, but differ 
whereas, in the former instance, the witnesses - in regard to the colour of it, their evidence 


coincide only in the term thousand, which is 
not perhctly definite. 

* Consequently the claimant must pro- -- 

(luce another witness, as two are required to the animal to ho a cow, a.nd the other allcgo 
establish his claim. . that it is a bull, their eyideuce, in such case, 


is nevertheless valid, and the hand of the 
thief must in consequence be cut off. If, on 
the contrary, ono of the witnesses declare 
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and the hand of the thief I plaintiff claim the larg-est 
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mtist not be cut oft’. 

lldliOcfd 

the thief ia 


or the srnalll 


This is the doctrine of i because the proof is defective on eitlier 



The two disciples maintain that I position, for the reason already 
not to suifer mutilation in either | The same rnle also holds with 


explained. 


sup- 


. • , .1 . . T - - —respect to a 

case, pome have said that this disagreement i contract of Kitabat; that is, where a Mokatib 
proceeds on the supposition of tlie attested j and his master disagree with respect to 
colours being m some degree similar, such as , aiTioiint of the ransom or consideratioi 


red and black, and not where they differ 
comirletely, such as black and white. Otliers 
again have said that it subsists in all oases 


the 

sorn or consideration of 
Kitabat, and the two witnesses likewise dis¬ 
agree in their testimony, the evidence, in 
such case, is null, since the object of it 


where the witnesses differ with respect to the (namely, the establishment of the cunfcraot of 
colour. Ihe r^soning ot the two disciples i Kitabat) is defective, for the reasons already 
IS, that the theft of a black cow is different explained .—and this, whether the master or 
from that of a white eow;^m other words, - the slave bo the plaintiff. ^ It is also tho 
.,.,,..,.11 , manumission 


they are two distinct animals ; and hence the same with respect to Khoola, 


due quantity of evidence (namely, that of 
two witnesses) does not appear with respect 
to either allegation of theft, — It is therefore 
tho same as if two persons were to testify 
that a certain person had usurped the cow of 
such a person, but to disagree with respect 
to the colour of the cow ;—in which case the 
evidence of both would be rejected; and so 
also in the present instance, a fortiori, be¬ 
cause the penalty annexed to theft (namely, 
amputation) is of a most grievous nature. 
J-leuee a ditference of the witnesses with re- 
.8pe(5t to the colour is the same as a difference 
with respect to the gender. — The argument 
of Uaneeta is, that in a case of dift’erence 
between the witnesses concerning the colour 
of the animal, it is possible to reconeilo the 
contradiction by supposing the witnesses to 
have viewed the cow from a distance, and 
in the night-time, since tliofts are most 
commonly perpetrated at that season; — and 
colours arc ol a deceptions nature:—cattle, 
moreover, are often pye-hailed; and it is 
therefore^ possible that the cow may be black 
on one side, which was seen by one of the 
witnesses, and white on the other side, which 
was seen by the other witness.—It is otlier- 
wise in a case of usurpation, since that most 
commonly happens in the day-time, and 
consequently the fact is most probably seen 
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for a compensation, and composition for wil¬ 
ful murder, provided the claim be preferred 
by the wife, the slave, or the murderer;— 
because in all these cases tho object of the 
evidence is the same (namely, the establish¬ 
ment of the existence of a contract), and is 
defeated by any disagreement of the wit¬ 
nesses.—But if, in any of these cases, the 
claim be preferred by the opposite party, it 
then becomes equivalent to a case of debt, 
and the law takes place accordingly.—Thus, 
if the claim be for one thousand five hundred 
dirms, and otie of the witnesses declare it to 
he one thousand, and the other one thousand 
live hundred, in that case, according to all 
our doctors, a decree must be given far one 
thousand dirms.~If, on the contrary, the 
claim be for two thousand dirms, and one 
witness attest to one thousand, and the other 
two thousand, in that case nothing can bo 
decreed, according to Haneefa; whereas, 
according to the two disciples, one thousand 
must be decreed.—The principle on which 
these cases resemble debt is, that the pardon 
for murder, the freedom of a slave, or the 
divorce of a wife, is established by the 
acknowledgment of the person to whom each 
of these rights appertain.—Hence, in such 
case, Ms claim of debt only remains, and 
- - there ia no occasion for the proof of the con- 

ligiit, and near at hand. It is also [ tract.—In the case of a pledg'e, if one witness 
otiieiwise^ with respect to the sex of the | attest that it was pawned for one thousand 
animal, since two sexes cannot unite in the ] dirms, and the other that it was pawned for 
same creature. IJesides, a knowledge of the one thousand five hundreiL and the claim be 
lose ITlsneetlfm. nnfl VionmA flici I k-rr ......_ Vk -_• .1 . 


sex requires a close inspection, and hence the I prefeired by the pawner, the evidence 


case does not admit ot uncertainty, 
//...v/-......... __ ... _ 1 


that case, inadmissible; because the pawner 

n n a n/i ru'l tro-n f o in _4 


J'.vidence to prove a contract is annulled \\a.s, no advantage in preferring snoh a‘ claim. 
hyanu difference with respect to the terms of he cannot resume his pawn until he 
JAceorafmei.— Ip one person attest that Zevd nav thn rfpl.r • - 


ti 

had purchased a slave for one thousand 
dirms, and another tliat he had purchased 
the said slave for fifteen hundred dirms, in 
that case the evidence of both is null; be¬ 
cause the object of the evidence is to estab¬ 
lish a cause of property, namely, the con¬ 
tract of sale ; but the mention of two prices 
necessarily implies the existence of two con- 


one person attest that Zeyd | pay the debt opposed to it.—His claim, 

case, the evidence he adduces is, as it were, 
evidence without a claim; and evideuce 
without a claim is inadmissible. — If, on the 
contrary, the claim be preferred by the 
pawnholder, it is the same as a claim for 
debt.—In a case of hire, if one witness tes¬ 
tify to one thousand dirms, and the other to 


tracts ; and the proof of either of these is I one thousand five hundred, then, provided 
d^doetive, as there is only one witness to i this difference happen at the beginning of 
Ani>h. This case proceeds on the supposition I the term of hire, it is analogous to a similar 


each. 

of the buyer being the plaintiff; 


. _ -, but the I difference concerning a sale ; but if it Imo- 

etfect IS the same m case ot the claim having , pen after the expiration of the term, and 
been, made by tho seller and it matters I tho claim be preferred by the liirer. ii is a 
not whether, of the two sums attested, the claim of debt. 








EYIDENCK. 


Sfc^pf it regard a womanh dower^ xolien j 
mtitled to the smallest sum tesUjied .— 
In a case of marriage, if one of two witnesses I 
testify to a dower of one thousand dirms, and i 
the other to a dower of fifteen hundred, the i 
dower is established in the amount of one j 
thousand dirms, according to Ilaneefa, ; 
whether the claim be preferred by the 
husband or wife, and whether it be for the 
smallest or greatest of the attested sums. 
This is according to a favourable construc¬ 
tion. The two disciples, arguing from ana¬ 
logy, maintain that the evidence is totally 
inadmissible.—(It, is however, recorded in 
the Amalee, that the opinion of Aboo Yoosaf, 
in this instance, accords with that of 
Ilaneefa.)—The reasoning of the two dis¬ 
ciples, in support of their opinion, is that 
the disagreement of the witnesses with re¬ 
gard to the amount of the portion is in fact 
a disagreement with regard to the marriage 
contract, since the object of both is the ^ 
establishment of a cause, namely, the said j 
contract;—the disagreement in this instance, [ 
therefore, is analogous to a similar disagree- . 
ment with regard to sale.—The reason for a | 
more favourable construction of the law in ■ 
this particular, as adopted by Haneefa, is 
that property, in the case of marriage, is 
merely a subordinate point, the original 
object of it being to legalize generation, to 
unite the sexes, and to endow the man with 
a right in the woman’s person. Now as 
there is no difference whatever upon these 
points, they are accordingly established in 
the first instance ; and if any disagTeement 
then occur concerning the subordinate or 
dependant point, the smallest sum attested 
is decreed, since to that amount both wit¬ 
nesses agree.—‘What is here advanced, that 
the case is the same “whether the claim be 
for the smallest or for the greatest attested 
sum,’’ is approved.—Some of the learned 
have said, that the difference of opinion 
between Haneefa and the two disciples pro¬ 
ceeds onlv on the supposition of the claim 
having been preferred by the woman; for 
that, in case of the claim being made by the 
husband, they are ^11 agreed in regard to the 
inadmissibility of the evidence; since his 
object can only be the establishment of the 
contract, whilst the object of the woman is 
the property.—Others again have said that 
this difference of opinion obtains in either 
case; and this is approved. 



decree cannot pass in favour of the fiu 
until proof be adduced of the deatli of tho 
iuheritee, and of their right of heritage.— 
This rule obtains with Haneefa and Moham¬ 
med. Aboo Yoosaf maintains that the thing 
must be immediately decreed to the heir: 
for ho alleges that the property of the heir 
is, in fact, the property of the iuheritee, and 
consequently that evidence to the inheritee’s 
right of property in any thing is, in fact, 
evidence to his heir's right of property in 
that thing.—Haneefa and Mohammed, on 
the contrary, allege that the right of the 
heir is inchoate and extant de novo, with 
respect to all the rules to which the inherited 
property is subject (whence it is that a 
course of abstinence is enjoined upon an 
heir, with regard^ to an inherited female 
slave,—and likewise, tliat whatever a poor 
inheritee may have received by way of 
charity is lawful to his rich heir); and the 
right of an heir being inchoate and extant 
de novo, it is indispensable, in such case, 
that the witnesses bear testimony to the 
shifting of the right from the inheritee to 
the heir,—in other words, that they attest 
the inheritee to have died, and to have left 
the article in question as an inheritance to 
his heirs. 

It suffices that the witnesses attest either 
the property or possession of the inheritee at 
the time of his decease. —They deem it 
sufficient, however, in order to prove the 
shifting of the right of property, that the 
witnesses attest that “ the thing in question 
was the property of the inheritee at the 
period of his death for then tho shifting 
18 established from necessity ;—and in the 
same manner, it suffices if they attest that 
‘ ‘ it was in the keeping and possession of the 
inheritee at the time of his death; *' for 
although the possession of an article may 
have been in virtue of a deposit, or of usur¬ 
pation, yet the possession at death, in either 
case, is in fact a possession in virtue of the 
right, because of the obligation of responsi¬ 
bility which then takes place :—in a case of 
usurpation evidently; and also in a case of 
deposit,* because of the death of the trustee 
without any explanationin other words, 
if a trustee should die, without explaining 
that a particular thing in his possession is 
the deposit of a particular person, it ocoa- 


CHAPTER IV. 

OP EVIDENCE RELATIVE TO INllEKITANCE. 

'Evidence must be adduced to prove the 
death of the inheritee and the right of the 
heirs, before inheritance can take e^ect.— 
It is a rule, that if an inheritee’s * right 
of property in any thing be proven, still a 

* Meaning, the person from whom inheri¬ 
tance is derived. The translator is aware 


that this term is not sanctioned by authority, 
Ancestor being the phrase generally used in 
our law-books. — The nature of the Miissul- 
men laws of inheritance, however, renders 
it necessary to adopt some term of more 
jreneral import, since, according to these, 
inheritance may either ascend or descend.— 
The translator, therefore, has adopted this 
term, both in order to avoid the inconve¬ 
nience of a perpetual pariphrasis, and also 
because it literally expresses the sense of 
the Arabic term Mawris, signifying “in¬ 
herited from.’’ 

* See Deposits. 
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^^ISSi^^responsibility, "because the trustee, in 
- without explaining the case, was most 

certainly guilty of a want of care of the de¬ 
posit; and a want of care of a deposit is a 
transgression with respect ^ to the deposit, 
which induces responsibility. — Evidence, 
therefore, of a thing being in the possession 
of a certain person at his death, is equiva¬ 
lent to evidence of its being his property. 

An heir may recover an article in posses^- 
8ion of another hy proving it to have heen 
the property of his inhertiee, or a loan or 
deposit from him .— Having thus explained 
the tenets of each of our doctors upon this 
subject, it follows that if witnesses were to 
give evidence that a particular house was in 



EVIDENCE. 

the other had taken the house from the i 
or possession of the claimant, their evidence 
would have been admitted, and the claimant 
would, in consequence, have been put in 
possession of the house. The doctrine of 
the Zahir Kawayet, in this particular, has 
been adopted by Haneefa and Mohammed: 
aod the arguments in support of it are two¬ 
fold.—FiiiST, the seisin oi the present pos¬ 
sessor is actually seen with the eye; whereas 
that of the claimant, which formerly existed, 
is only heard from the tongue of the wit¬ 
nesses ; and knowledge from hearsay can 
never be put in competition with that from 
actual sight.— Secondly, the evidence, in 
this case, relates to a matter of uncertainty; 


the possession of a certain man at his death, i since the former seisin of the claimant, not 
the evidence so given must be admitted 
with respect to the claimant being the heir 
of the deceased. In the same manner also, 
the testimony of witnesses must be admitted, 
where a person adduces evidence to prove 
that a particular house, in the possession of 
a certain person, was the property of his 
father, ana that his father had lent it, or 
had delivered it in deposit to the person then 
possessing it. In this case, therefore, the 
said person is entitled to take the house 
from the present occupier, without being re¬ 
quired to prove, by witnesses, that his father 
had died, and that the said house had been 
left to him in inheritance.—This, according 
to the tenets of Aboo Yoosaf, is evident:— 
and so also according to the tenets of 
Haneef^a and Mohammed ; because, in the 
case in question, it has been shown, by 
the testimony of witnesses, that the father 
was ill possession at tho time of his death, 
inasmuch as the possession of a borrower 
or trustee is equivalent to his own pos¬ 
session ; and on this account there is no 
necessity for proving the shifting of the 
property to the heir, since that is a conse¬ 
quence of the proof of the possession, as has 
been already explained.—It is to he observed 
that the law is the same where, under these 
circumstances, the claimant asserts the pos¬ 
session of the other to have been in virtue 
of a lease; because the possession of a lessee 
is equivalent to the possession of the lessor. 

7ne right to an article is not estahlishcd hy 
evidence to the former possession of it,- —If 
a person claim a right of property to a house 
in the possession of another, and the testi¬ 
mony of the witnesses produced by him 
should run in this manner, “ we testify that 
the said house was in the possession of the 
claimant one month ago,”—such evidence 
must not be admitted.—This is the doctrine 
of the Zahir Rawayet. It is related as an opi¬ 
nion of Ahoo Yoosaf, that the evidence, in this 
case, is admissible ; because possession is an 
object in the same manner as property ; and 
as the testimony of ^ the witnesses would 
have been accepted, in^ case they had said 
that the house in question was the property | 


being definitely known, admits of three 
suppositijpns, as it may ^ have existed in 
virtue either of right of property, of de¬ 
posit, or of usurpation; and where the 
point is of so uncertain a nature, it is im- 

f ossible to pass a decree upon the possession, 
t is otherwise where the witnesses attest the 
right of property, as that admits not of 
various suppositions ;—or, where they attest 
that the house had been taken from the 
cLiiraant; because this is a matter of cer¬ 
tainty, of which the law is known, namely, 
the obligation of restitution, or of replacing 
the thing, as it formerly stood, in the pos¬ 
session of the claimant. 

Unless the defendant acknowledge such 
former possession. —If the possessor of the 
house should himself acknowledge the for¬ 
mer possession of the claimant, in. that case 
a decree must pass for restoring the claimant 
to his possession; for the uncertainty with 
regard to the subject of an acknowledgment 
is no bar to the validity of the acknowledg¬ 
ment itself. 

Or two witnesses attest Ins having made 
such acknowledgment. —If two persons attest 
the acknowledgment of the defendant, mat 
“ the thing in his possession had formerly 
been in the possession of the claimant,” the 
article in question must in that case be re¬ 
stored to the claimant; because, although the 
subject of the acknowledgment be a matter 
involved in uncertainty, yot the evidence 
here relates, not to it, but to the acknow¬ 
ledgment itself, which is a matter of cer¬ 
tainty ;—and the uncertainty iu the subject of 
it is no bar to the decree of the Kazee, since 
he may afterwards desire the acknowledger 
to explain the nature of the uncertainty. 


CHAPTER V. 


OP THE ATTESTATIO,N OF EVIDENCE. 
Attestation of evidence is 
liaole 


admitted in all 
matters not Halle to be affected hy doubt .— 
An attestation of evidence is^ admissible in 
all such rights as do not drop in consequence 
of a doubt; because there is a necessity for 
of the claimant one month ago, it follows > tins, since it may happen that a witness, 
that it must bo admitted in this case also. I from various causes (such as sickness), may 
—Besides, if the witnesses had deposed that | not be able to give his evidence in ^person, 
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m 

;lie 


WhoptHr. if an attestation of his evidence ' evidence to the secondary, in the 

admissible, the rights of mankind , manner aa he would have done in the as 
would often be destroyed. There is, how- sembly of the Kazee, in order that he [the 
degree of doubt attending it; be- 


ever, a degree ot douDt aitenaing it 
cause the secondary witness, in such, case, is 
merely a substitute for the primary witness ; 
—and if there be many gradations between 
him and the primary, the suspicion of false¬ 
hood becomes still stronger.—There is, more¬ 
over, a possibility of avoiding this expe¬ 
dient, by desiring the party to produce, 
independent of the witness whose attendance 
is impracticable, some other who is also 
ft primary witness.^—^An attestation of evi¬ 
dence, therefore, is never admitted where it 
tends to establish a matter which is repelled 
by the existence of a doubt, such as punish¬ 
ment or retaliation. 

The attestation of the saine two witnesses 
suffices to prove the evidence of two .— The 
attestation of two men with regard to the 


secondary] may report the same literally, in 
that assembly.—It is to be observed, how¬ 
ever, that if the principal should not men¬ 
tion that “ A. the son of B. had called him 
to witness his acknowledgment,’’ still his 
attestation is valid; because whoever hears 
another make an acknowledgment may law¬ 
fully give evidence of the same, although 
the acknowled^'er should not have desired 
him to hear testimony. 

Form of an attestation,—If is requisite 
that a secondary witness deliver his testi¬ 
mony in the following mannerZeyd has 
called upon me to attest his evidence that 
Omar has made an acknowledgment before 
him to a particular effect, and that he had 
desired him to bear testimony to his evidence 
of the said acknowledgment.”—All this is 


evidence of two others is valid. Shafei required, because it is necessary 


that 


maintains that the evidence of four men is 
necessary to authenticate that of two men; 


secondary witness recite the substance of 
the evidence of the principal, and specify 


because, in his opinion, two secondary wit- j that he had called upon him to bear testi- 

’ ' " ’ • mony to it. 

A person cannot attest the attestation of 
anotherf unless that other desire him so to do. 
—If Omar hear Zeyd assert that a ppticular 
person had desired him to bear testimony to 
some circumstance, it is not in that case 
lawful for Omar to attest the said evidence 
of Zevd, unless Zeyd should have particularly 
called upon him to attest the same; because, 
in the attestation of evidence, that of having 
been called upon to attest it is a necessary 
condition. This is according to all our 
doctors :— according to Mohammed, because, 
in his opinion, the decree of the Kazee passes 
on the strength of both evidences; that is, 
of the principal and the secondary; and also 
because both of them are liable, in an equal 
degree, to the penalty in case of a recession 
from their evidence :—and according to 
Haneefa and Aboo Yoosaf, because, in their 
opinion, a repetition of the evidence of the 
principal witness before the Kazee is neces¬ 
sary for the establishment of proof; ^ and 
therefore the circumstance which establishes 
the proof ought to be explained. 

Attestation is admitted only in case of the 
deaths absence {at a distant place) ^ or sickness 
of the primary witness. — i'UR attestation of 
’ evidence is not admissible excepting where 
the principal witnesses have died, or have 
departed to a distance of three days journey 
or upwards, or are so sick as to be uuable to 
attend at the assembly of the Kazee.—The 
reason of this is that the attestation of evi¬ 
dence is adniissihle only from necessity; and 
this necessity exists only where the principal 
witnesses are unable to give their testimony 
personally, which inability exists in all these 
cases.—It is to be observed, that, in case of 
the absence of the principal witnesses, the 
distance must be estimated by the time re¬ 
quisite to travel it; because the incapability 
of appearing to give evidmioe is founded on 


nesses are equivalent to one principal, in the 
same manner aa two women are equivalent 
to one man. The argum mts of our doctors 
in support of their doctrine tipon this point, 
are twofold:— First, Alee has declared that 
an attestation of the evidence of one man is 
not admissible unless attested by two.— 
Secoitdlt, the stating the evidence of a 
principal or original witness is included in 
the number of rights. If, therefore, two 
men. testify to the evidence of a principal 
witness, and afterwards testify to the evi¬ 
dence of another principal witness, both 
evidences are valid; nor is it required that 
the evidence of each principal witness should 
be testified by two separate secondary wit¬ 
nesses. 

But the evidence of each must he attested 
hy the two respectively. — The attestation of 
one person to the evidence of one witness is 
not admissible, because of the opinion of 
Alee, as before quoted,—Malik admits the 
attestation of one person to the evidence of 
one witness.—The precept of Alee, however, 
is in proof against him.—Besides, the evi¬ 
dence of one principal witness is included 
amongst the number of rights, and there¬ 
fore requires to he proved by two witnesses. 

The attestation must he at the desire of the 
'primary witness^ who must state the terms of 
his testimony to the attesting wityiess. — It is 
requisite that the principal witness _ desire 
the secondary to bear testimony to his evi¬ 
dence, after the following manner,—” Bear 
testimony to my evidence, which is, that A. 
the son of B, has made an acknowledgment 
before me to a particular effect, and has 
desired me to attest the said acknowledg¬ 
ment.”—The reason of this is that the se¬ 
condary witness is a deputy of the principal, 
and it IS therefore necessory that he appoint 
him his agent, and desire him to bear evi¬ 
dence in the manner above related.—It is 


also requisite that the principal give his . the distance, which the law estimates from 
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■ %'iMiifih of time. It is related, as an If two men bear testiii^ny to tlie cti 

of Aboo Yoosaf; that if the absent i of two others, to this enect, that “ a certain 




person be at a place so situated as that, 
having: occasion to appear in the assembly 
of the Kazee in the morning, he could not 
return to his family that day, in that case it 
is lawful to accept, for the preservation of 
the rights of mankind, an attestation of his 
evidence. I^awyers, however, remark that 
the former doctrine is the most authentic, 
as in this latter case there is no great incon- 
veniency ; and Aboo Leys has also given this 
exposition upon the point. 

The attesting wityieHses may appear as 
purgators on behalf of the primary wit¬ 
nesses .— The justification of the original 
witnesses by the secondary ^ is admitted, 
because they are capable of being purgators. 

— In the same manner also, the justification 
of one witness by another witness is valid, 
for the like reason; and also because the 
effect of it is advantageous to him, since the 
Kazee will in consequence of it pass a decree. 

It is likewise to he observed, that this degree 
of advantage does not subject a just man to 
any degree of suspicion; in the same manner 
as he lies not under any suspicion from the , . 

delivery of his own evidence. A just man i two other witnesses to attest that the said 
indeed cannot possibly lie under suspicion I ground, circumscribed by the said boundaries, 


woman, the daughter of a native ot Samar- 
cand, has made an acknowledgment of one 
thousand dirms in favour ot Zeyd, ^ana 
these secondary witnesses further declare, 
that the principals had informed them, that 
they knew the person of the woman,'-and 
the plaintiff produce a woman, and the se¬ 
condary witnesses declare that '* they do not 
know whether she is the woman in question 
or not,”—in that case the plaintiff must be 
desired to produce two witnesses to testify 
the woman’s identity ; for here the evidence 
of the witnesses tends to prove the claim 
upon an uncertain person, whereas the plain¬ 
tiff claims his right from a person specific 
and present; and hence a doubt arises, to 
remove which it is requisite to ascertain the 
person. 

A nd so also^ ivith respect to the limits oj the 
claim .— Analogous to this is a case where 
two witnesses bear testimony to the evidence 
of two others, that ” a certain person sold a 
piece of ground circumscribed by xiarticular 
boundaries, and the price is due by the pur¬ 
chaser ; for here it is requisite to produce 


from his justification of another" witness, 
because his testimony is credible in itself, 
although that of the other he rejected. 

JBut their not doing so does not affect the 
evidence which they attest .— If secondary 


had been delivered over to the purchaser, 
who is the defendantand in the same 
manner also, it is requisite to produce two 
other witnesses, in case the defendant deny 
that the boundaries of the ground he had 


witnesses remain silent with respect to the purchased are the same with those described 
justification of the principal witnesses, it is i in the evidence of the witnesses ; to tiie end 
valid; that is to say, the testimony of the that these additional witnesses may bear 
principal witnesses, as recited by them, must evidence that those houndaries were the 


be admitted ; and the Kazee must scrutinize 
into their characters from others. This is 
according to Aboo Yoosaf. Mohammed has 
said that in this case the original evidence, 
as recited by the secondary witnesses, must 
not be admitted; because the validity of 
evidence is founded entirely on the probity 
of the witnesses ; and it consequently follows, 
that unless the secondary witnesses explain 
the probity of the principals, their testimony 
repeated by them cannot be received as valid 
evidence. The reasoning of Aboo Yoosaf is, 
that the business of secondary witnesses is 
merely to recite the evidence of the prin¬ 
cipals, and not to exhibit a justification of 
them, since it may often happen that they 
are ignorant of the probity of the principals. 
Besides, after they have recited their evi¬ 
dence, it is the husinesa of the Kazee to 
examine into their probity, in the same 
manner as if they were actually present. 

The denial of the primary ivitnesses annuls 
the attestation. the principals deny the 
evidence recited on their part hy the second¬ 
aries, the evidence of the secondaries must 
not he admitted, because of the want^ of 

E roof, from the contradiction which subsists 
etween them and the principals. 

If the attesting witnesses have not a dent 
personal knowledge of the defendant^ the 
identity must he proved hy other witnesses .— 


same with those of the ground in the pos¬ 
session of the purchaser. 

The identity of a person affected hy a 
Kazee's letter must he proved. The Jaw is 
exactly the same with regard to the letters 
of one Kazee to another;—as where one 
Kazeo writes to another, that ‘*two wit¬ 
nesses have given evidence that a debt of 
one thousand dirms is duo to a certain per¬ 
son, the son of a certain person, of a certain 
family, hy the daughter of a certain person 
of a certain family, and that he must pass 
a decree for the said daughter’s payment of 
the said sum;” for here, if the plaintiff, 
after delivering the letter to the Kazee to 
whom it is addressed, produce a woman, the 
Kazee, before he passes the decree, must 
desire him to bring two witnesses to attest 
that she is the same woman as described in 
the letter of the other Kazeo.—It is to bo 
I observed that if, in either of these eases 
(namely, attestation of evidence,^ or of the 
letters of one Kazee to another), in the ape • 
cification of the family or the woman, the 
I witnesses make use of the term Tameemm, 

' it is not valid ; it being necessary to specify 
' some nearer and more particular branch to 
which the woman is related, in order that 
a particular knowledjje may be acquired, 
which cannot be done in case of the specifi¬ 
cation ot go general a branch as that of 

14 • 
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whose descendants are iimumera- ■ prescribed by SKin’eeh, 
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ciST 

Hus.— IkJUl- 


».^sc. It is tKe opinion of some that the word , witness be a sojourner in any public street 
Farffhania implies a general, and Anzchandia or market-place, let him be sent to tliat 


a particular family.—Some, also, think that 
the words Samarcandia or Bokharia are 
general; and some have said that the refe¬ 
rence to a small lane is particular, and to a 
street or city general.—It is to be observed 


street or market-place; or, if otherwise, let 
him be sent to his own tribe or kindred, 
after the eveniug_ prayers (as they are gene¬ 
rally assembled in greater numbers at that 
time than any other); —and let the stigma- 


that, according to the Zahir Bawayet, the , tizer inform the people that ‘ Kazee Shir- 
opinion of Haneefa and Mohammed (in oppo- reeh salutes them, and informs them., that 
sition to that of Aboo Toosaf) is that descrip-'he has detected this person in giving lalse 
tion is rendered complete by the specification 1 evidence; that they must therefore beware 


of the grandfather; but that the specifica¬ 
tion of the particular family (which is termed 
Fakhiz*) is equivalent to the mention of the 
grandfather; since it is the name of a dis¬ 
tant progenitor, which is equivalent to a 
nearer one. 

Sectio7i. 

A false wittiess Tnust he stigmatized .— 
HAiyREPA is of opinion that a false witness 
must be stigrnatized,+ but not chastized 
with blows. The two disciples are of 
opinion that he must he scourged and 
confined; and this is also the opinion of 
Sliafei. The arguments of the two disciples 
upon this point are twofold.—F ikst, it is 
related of Omar, that he caused a false 
witness to be scourged with forty stripes, and 
to have his face blackened with the soot of a 
pot. Secondly, false testimony is a great 
crime, of which the evil^ results to others; 
and as no stated punishment has been 
ordained for it in .the lyw, it must therefore 
be punished by Tazeer, or discretionary 
correction. The arguments of Haneefa are 
also twofold.—PiBST, Shirreeh stigmatized 
a false witness, but did not scourge ‘him. 
Secondly, prevention of the crime in future 
may be effected by stigmatizing, and it 
ought therefore to be adopted as sufficient; 
for were beating or scourging enjoined in 
such cases, it might operate to the conceal¬ 
ment of the crime, and the consequent de¬ 
struction of the rights of others;—^in other 
words, aa being a grievous punishment, the 
fear of it might deter false witnesses from a 
confession of their falsehood. With regard 
to the relation concerning Omar, it evidently 
alludes to the inffiction of punishment on a 
criminal, as appears by the number of 
stripes (namely forty), and the blackening 
of the countenance. ^ 

Mode of stigmatizing a false witness .— 
The mode of stigmatizing a false witness, as 


♦ To understand the whole of this passage, 
it is proper to remark that of tribes among 
the Arabians there are six degrees, T. Shooab, 
II. Kabeela, HI. Fazeela, IV. Ornara, V. 
Batn. VL Fakhiz;—in which last are in¬ 
cluded the nearest kindred. (Richardson s 

Arab^^Yewhashiro, from tash-heer, which 
literally signifies exposing in public; a mode 
of punishment somewhat siiniiar to the 
stocks or pillory. 


of him themselves, and likewise desire 
others to beware of him.^^ Shimsal Ayma 
has said that a false witness ought also to be 
stigmatized, according to the two disciples; 
and that the degree of correction and im¬ 
prisonment ought (according to them) to be 
left to the discretion of the Kazee.—(The 
nature of discretionary correction has been 
already explained under the head of Punish¬ 
ments). It is related, in the Jama Sagheer 
that ii two witnesses confess that they have 
given false evidence,^ they must not be 
scourged. The two disciples maintain that 
they are to be scourged at the discretion of 
the Kazee. 


ROOK XXII. 

OF RETRACTATION OF EVIDENOE, 

Eoidence retracted before a decree is void, 
—If witnesses retract their testimony prior 
to the Kazee passing any decree, it becomes 
void (that is to say, the Kazee must not pass 
any decree upon it); for the right of the 
claimant cannot be established but by the 
decree of the Kazee; and the Kazee oannot 
pass a decree upon contradictory testimony : 
and in this case the vvitnesses are not liable 
to make atonement, since they have not oo- 
oasioned any injury to either of the parties. 

Tint not if retracted after a decree has 
'passed. —If, on the contrary, the Kazee pass 
a decree, and the witnesses afterwards retract 
their testimony, the decree is not thereby 
rendered void; because, although the first 
allegation on which the decree passed be 
contradicted by the latter, and although the 
first and the last in point of credit stana upon 
an equal footing, yet the first, because of the 
sentence of the Kazee having passed in con¬ 
formity to it, aoqLures a superiority which 
prevents its annulment.—In this case, how¬ 
ever, the witnesses are bound to atone for 
the injury they may have occasioned by their 
false testimony; for they themselves acknow¬ 
ledge a thing which is the cau.se of responsi¬ 
bility ; and contradiction is no bar to the 
validity of acknowledgment, as shall be 
hereafter explained. 

The retractation must he made in open court. 
—The retractation of evidence is not valid, 
unless it be made in the presence of the 
Kazee ; because, being a destruction of evi- 
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^ destroyed his property in the slave primary witnesses are not respons^i ^. 

any equivalent in return.—The right , they retract or disavow. —If secondary wit 
^‘of'Vvilia, moreover, with respect to the slave, nesses* retract their evidence, they are 
rests with that person and with the witnessesresponsible ; since the destruction of the 
because as the emancipation of the slave is | defendant’s property is referred to them, 
not, on accoimt of the responsibility, ascribed because of their giving evidence in the 
to their testimony, it follows that the Willa ' assembly of the Eazee. If, on the other 
does not go to them. ! hand, the primary witnesses retract, alleging 

Witnesses retracting in a case of retalia- ’ that they had not authorize the secondary 
tion are liahle to a fine ^ hut not to retaliation. i witnesses to attest their evidence, they are 
—If two witnesses hear evidence against a | not responsible, since they deny the evidence 
person, in a case of retaliation for murder, which occasioned the destruction of the pro- 
and then retract their testimony after the , perty of the defendant. In this case, more- 
person has been put to death, they are in over, the decree of the Kazee, occasioned by 
that case bound to pay a Deeyat, or line of this testimony, is not rendered null, since the 
blood, but are not to suffer death by way of denial of the primary witnesses is susceptible 
retaliation, Shafei maintains that they are of doubt (that is, it may either be false or 
to suffer death, since they were the efficient true), and the decree of the Kazee cannot be 
cause of death, inasmuch as the retaliation reversed by a dubious circumstance; in the 
was executed on the strength of their, sanae manner as it cannot be reversed by 
evidence; and they therefore resemble a, the retraction of evidence, after it has passed 
Mokrih, or compeller (in other words, they on the strength ol that evidence.—It is other- 
compel); the commission of murder—nay, i wise where the primary witnesses make the 
they are still more criminal than a Mokrih, denial prior to the passing of a decree; be- 
inasmuch as the avenger of blood in a case cause in that case the Kazee would not pass 
of murder, is aided in bringing the murderer ' the decree on the strength of the evidence of 
to justice; whereas a person under ijompul- the secondary witnesses.- If, however, the 
sion is prohibited, by theXAW,irom putting to primary witnesses avow that they had 
death.* The reasoning of our doctors is, authorized the evidence of the secondary 
that the witnesses, in this case, cannot be i witnesses, but that they had committed an 
considered either as actual perpetrators, or , error in so doing, they are in that case re- 
as instrumental causes of the bloodshed ; for sponsible for the loss that may have been 
nothing can be considered as a cause except; occasioned.—This is according to Mohammed, 
such a thing as presses upon, and joins to, i —The two elders are of opinion that, even in 
the agent; and the testimony of the witnesses . this case, the primary witnesses do not be- 
cannot be considered in this light, since, not- ' come responsible ; since the decree ot the 
withstanding they furnish legal grounds for Kazee passed upon the evidence of the 
the retaliation, yet pardon and forgiveness secondary witnesses, from the necessity 
being benevolent acts, the probable conse- under which the Kazee lies of proceeding on 
queiice is that the avenger of blood will par- the proof before him, which in this case is 
don the person against whom they bore evi - 1 the evidence of the secondary witimsses.— 
dence. It is otherwdse in a case of compiil- j The reasoning of Mohammed is that the 
sion ; for the person compelled is induced to i secondary witnesses do only repeat the evi- 
execute the murder with a view to save his dence of the principalsand hence it becomes 


own life, which the compeller threatens to 
take from him in case of his refusal; where¬ 
as, in the case in question, there is no com¬ 
pulsion on the avenger of blood to execute the 
retaliation; on the contrary, he is at free 
liberty either to pardon the other, or to 
execute the retaliation; and where a man 
actvS from free liberty, and not from any 
necessity, the cause of his actions cannot be 
ascribed to the witnesses: at least, it must 
be allowed that there is a doubt with respect 
to their being the cause; and the existence 
of a doubt is preventive of retaliation. The 
Deeyat, or fine of blood, however, takes 
place ; because that is a matter of property, 
and, as such, may be established, notwith¬ 
standing any doubt which may happen to 
attend it. 

Secondary witnesses retracting their attesr 
tation are responsible for the damage ; hut 


* This will be more fully and clearly under¬ 
stood by a reference to the article Ikrah, or 
Compulsion. 


in effect the same as if the principal witnesses 
were themselves present. 

Case of retractation hy both primary and 
secondary witnesses. —If both the primary 
and the secondary witnesses^ retract their 
evidence, the two Elders are in that case of 
opinion that compensation is due only by the 
secondary witnesses, because of the decree 
having passed on their evidence. Mohammed, 
on the contrary, is of opinion that the de¬ 
fendant has the option of taking the com¬ 
pensation either from the principal or the 
secondary witnesses; because (according to 
the doctrine of the two disciples) the decree 
passed on the evidence of the secondaries,— 
or (according to his own doctiine) it passes 
on the evidence of the principals ; and hence 
the defendant has the option of taking the 
compensation from whomsoever of the two 
he pleasesbut as originality^ and depen- 
danoy are of different natures, it is not xier- 

* Meaning, witnesses who attest the evi¬ 
dence of other witnesses. (See Chap. V. of 
the preceding book.) 
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mukd to unite both the principals and the Kazee proceeds not uppn the evidence i 
deo(^^rie8 in the payment of the compensa- but upon the justification of it.—Hence the 
tion; that is to say, the defendant cannot justification is, in effect, the moving cause of 
take it from both. ^ j the decree.—It is otherwise with witnesses to 

The secondary witnesses asserting the false- , the marriage of a person accused of whore- 
hood or error of the primary witnesses is 0 / dom, because in that instance the’ciroum- 
no effect, —Jf, in the above case, the seoon- 1 stance of the accused being a married person 
dary witnesses assert that the primary wit¬ 
nesses had either been guilty of falsehood, 
or had committed an error in their evidence, 
the Kazee must not attend to this assertion, 
because his decree, as having passed and 


IS particularly essential to iatliioe lapida- 
tion. 

Case of retractation in suspended manu¬ 
mission or divorce, —If two witnesses give 
evidence of a Yameen (or suspension on a 


issued, cannot be affected by any assertion of 1 condition) of divorce or emancipation, and 


theirs. And in this case the secondary wit 
nesses are not liable to any compensation, 
since they have not retracted their owm 
evidence, but have merely repeated the 
evidence of the principal witnesses, notwith¬ 
standing they had retracted it. 

Purgators receding from their justifeation 
are responsible.—lit' purgators recede from 
their dustifioation, they become responsible, 
according to Haneefa.—The two disciples are 
of opinion that they do not become respon¬ 
sible, because they have merely performed a 
generous action in behalf of the witnesses, 
and therefore resemble w'itnesses who bear 


two other witnesses give evidence that the 
condition had taken place, and both parties 
afterwards retract their evidence, compensa¬ 
tion is in that case due only by the witnesses 
who attested the deed of Yameen, which is 
the cause of the damage, and not by those 
who attested the occurrence of the event on 
which the divorce or emancipation was sus¬ 
pended ; because the decree of the Kazee 
proceeded on the evidence to the deed, and 
not on the evidence to the condition.—If 
only the witnesses to the occurrence of the 
condition retract, there exists in that case 
a difference of opinion amongst the Hanee- 


evidence to the marriage of a person accused , fite doctors.—It is to be observed that by 


of whoredom,* and who, in case of retracting 
their evidence after the atoning of the person 
to whom it related, do not become respon¬ 
sible for the fine 01 blood. The reasoning 
of Haneefa is that justification is the cause 
of credit given to witnesses, inasmuch as the 


* Literally, “who bear evidence to Ibsan.’ 
(See Yol. I. p. 17). 


the divorce here mentioned is to be under¬ 
stood divorce before consummation ; for in 
a case of divorce subsequent to consumma¬ 
tion neither party of the witnesses are liable 
to make compensation, because the wife’s 
right to her dower is established by the con¬ 
summation.* 


See Yol. I. p. 41. 
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OF AGENCY. 

Chap. L—Introductory. 

Chap. II,—Of Agency for Pirrohase and 
Sale. 

Chap. lII--~Of the Appointment of 
Agents for Litigation, and for Seisin. 

Chap. IV.—Of the JDismission of Agents. 

CHAPTER I. 

A person may lawfully ap'goint another his 
Agent, to act on his behalf tn contracts—It 
is lawful for a person to appoint another his 
agent, for the settlement m his behalf of 
every contract which he might have law¬ 


fully concluded himself, such as sale, mar¬ 
riage, and so forth ; because, as an individual 
is sometimes prevented from acting in his 
own person, in consequence of accidental 
circumstances (such as sickness, or the like), 
he is therefore admitted, ^ 01 necessity, to 
appoint another his agent, in order that that 
person may expedite nis wants by means of 
the powers which he derives from such 
appointment. It is, moreover, related in 
the Nakl Saheeh, that the prophet appointed 
Hakeem-Bin-Khiram his agent for purchase, 
in order that he might buy for him a camel 
to sacrifice; —and likewise, that he appointed 
Amir-Bin-Aum his agent for marriage, that 
he might conclude a marriage betwixt his 
mother and the prophet. 
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_ ^.for the management of suits^ or iment of an agent for prosecution is inT 

prosecutions; or for the fayimentixi the same manner ns for the exaction of 
or exaction of all rights except retaliation or j punishment; and that it cannot he admitted; 
punishment. — W is lawful for a person to i in the same manner as evidence to evidence, 
appoint another his agent for the manage- I respecting the prosecution, is not admitted.— 
ment of a suit relative to any rights what- , The argument of Haneefa is, that proseeu- 
ever (oA^en to corporal punisnraent or i tion is merely a condition of the exaction of 
retaliation), for the reasons already alleged ; j 


and also, because every person is not himself 
capable of managing a business of this 
natufe.—It is moreover recorded, in the 
Nakl Saheeh, that Alee appointed Akeel his 
agent for the management of his suits,^ and 
that Avhen Akeel became old he dismissed 
him, and appointed Ahdooia-Bin-Jatir.—In 
the same manner, also, it is lawful to 
appoint au agent for the payment of rights, 
or the exactionof them : excepting, however, 
in cases of punishment or retaliation, the 
appointment of an agent in which (as if an 
agent were appointed to exact those in the 
absence of his principal) is invalid ; because 
punishment or retaliation are remitted in 
the existence of a doubt; and the absence of 
the principal creates a doubt; nay, the for¬ 
giveness ot the prosecutor is probable in such 
a circumstance, for this reason, that it is 
praiseworthy and laudable to pardon; con¬ 
trary to where the witnesses only are absent 
[from the execution], as their non-retrac¬ 
tation is most probable and contrary, also, 
to where the prosecutor is present, as in this 
case there is no apprehension of his having 
forgiven. 

Objectioi^. —In case of the presence of the 
principal, what necessity exists for the 
appointment of an agent ? 

Keplt.—E ven in such case there may be 
a necessitj for the appointment of an agent; 
because, as every person is not perfectly 
acquainted with tne mode of exacting those 
rights, it follows that if the principal were 
debarred from the appointment of an agent, 
the door of exaction might be altogether 
closed. 

What is here advanced is according to 
Haneefa.—Aboo Yoosaf alleges that agency 


erely l ,. 

the right; because the necessity of the 
punishment is founded, not upon the pro¬ 
secution, but upon the criminality, which is 
rendered manifest by the evidence^ of the 
witnesses and hence agency is admitted in 
this case, in the same manner as in that of 
other rights. A similar disagreement sub¬ 
sists with respect to the case of a man against 
whom an action inducing corporal punish¬ 
ment or retaliation lies, and who appoints an 
agent for the management of his defence. 

A person under accusation mmj employ an 
agent to conduct his defence. — The doctrine 
of Haneefa, however, is preferred in this 
instance, because tbe agent may make replies 
and rejoinders; and the doubt with respect 
to deputation (as before mentioned) does not 
prevent this.—If, however, the agent should 
make a confession, it is not to be admitted 
against his constituent, because there exists 
a doubt of his having been authorized by his 
constituent to make such confession. 

An agent cannot he appointed to manage a 
suit unless the constituent be sick, or absent. 
—It is not lawful, accoi-ding to Haneefa, to 
appoint an agent for the management of a 
cause, unless with the consent of the adver¬ 
sary ; excepting where the constituent is 
sick,—or distant three days’ journey, or 
further, from the place.—The two disciples 
maintain that such agency is lawful without 
the consent of the adversary \ and Shafei is 
also of the same opinion. This disagreement 
does not relate to the legality of the agency 
itself, hut to the necessity which operates 
upon the adversary to answer to an agent to 
whose appointment he has not assented; 
Aboo Haneefa being of opinion that ho is 
not under such necessity; and the tw'o dis¬ 
ciples thinking otherwise.—The argument of 


for the establishment of corporal punish- j the two disciples is that the appointment of 


ment or retaliation* (as if the agent should 
produce the witnesses) is not lawful.—Tho 
opinion of Mohammed coincides with that of 
flaneefa.—Some, however, maintain that he 
agrees with Aboo Yoosaf.—Others, again, 
say that this disagreement subsists only in 
case of the absence of the constituent, and 
not in case of his presence ; for, in this case, 
the agency is legal, according to all; because 
the words of an agent in the presence of his 
constituent refer entirely to the latter.—The 
argument of Aboo Yoosaf upon this point is, 
that tbe appointment of an agent is the crea¬ 
tion of a . deputy, in which there is alwaye 
room for doubt respecting the deputation; 
and as, in criminal prosecutions, every doubt 


an agent is the act of an individual in regard 
to a right purely his own; and therefore 
ought not to depend on the consent of another 
in the present instance, any more than in a 
case of exacting payment of debt.—Haneefa, 
on the other hand, argues that the constituent 
is himself under the necessity of giving an 
answer, and must attend in case the magis¬ 
trate should summon him : now individuals 
differ with respect to their capacity of 
managing suits;—if, therefoi’e, it were ad¬ 
mitted that the appointment of an agent is 
absolute with respect to the adversary, this 
would be injurious to the adversary;—hence 
the validity of the appointment must he 
suspended on his consent :— in the same 


must be avoided, it follows that the appoint- manner as where a partnership slave is made 

a Mokatib by one of tho partners, in which 
case it remains with the^ other partner to 
confirm the contract of Kitabit, or to break 
it as be pleases ; for, although the act of tlie 


* In other words, for conducting a criminal 
prosecution. 
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,j)r6;^rietor related purely to his o^n [ master. The appointment of the infa]^] 
I'TOpotiy, yet as the carrying of it into slave, therefore, is Talid. 

■<*XL*ctliion must have injured the right ot JBut the obligations they entcT into dVB not 
the other, the validity of it is therefore binding tipon them, hut upon their consti- 
suspended on his consent; and so also in They are neither ot them, however, 

the case in question.—It is otherwise where'capable ol performing the ohJigations of the 
the person is sick or absent, for in this case , coniract:--the infant, because ot his want 
his appointment of an agent is valid without < oi competency ; and the slave, because it 
the consent of the adversary, since ho cannot I would interfere with the rights of the 
himself be compelled to appear under such masterthe performance of the contract 


circiimstanees- 

Or about to travel. —It is to be observed 
that in the same manner ns Haneefa holds 
the appointment, in this particular, of an 
agent by an absent personate be valid, so 
also does he hold the appointment by one 
who is immediately abolit to travel. 

A woman may appoint an agent for Mi- 
aation in all cases—K woman who remains 
in privacy, and is not accustomed to go to 
the*court of the Kazee, ought (according to 
Aboo Eekir) to appoint an agent for the 
management of her cause; and acquiescence 
is incumhent on her adversary.—This doc¬ 
trine has been adopted by our modern 
lawyers; and decrees are passed accord¬ 
ingly. . 

AaeneVs to he valid, must proceed from 
a competent constituent. —The validity of 
asrency, in any business, rests upon two 
conditions :-E"ikst, that the constituent be 
himself legally empowered to perform the 
business for tne execution of which he has 
appointed another (for, as the agent derives 
his competency fiom the constituent, it is 
neeessaiy that the constituent should 
self be competent, before he confer the 
capacity on another). 

And must he vested in a person of. ««- 
SECONnLYj^that the agent be 
of sound understanding, in such'a degree as 
may enable him to know and execute the 
business to which he has been appointed. 

If. therefore, a person appoint a child or an 
idiot his agent, it is invalid; whereas, if a 
freeman, who is adult and of sound judg¬ 
ment, appoint his fellow his agent,—or^ if 
a privileged slave appoint his fellow his 
ae’eiit, it is valid. 


therefore, rests with the constituent.—It is 
related as an opinion of Aboo Yoosaf, that 
if an infant, or a slave, as above described, 
should make a sale, and the purchaser, being 
ignorant of their situation, should after¬ 
wards be informed of it, in that case it is 
in his option to annul the contract,—be¬ 
cause having concluded the bargain on a 
supposition that they were competent to fulftl 
the rights of it, and being alteiwards in¬ 
formed that the rights of the contract did 
not rest with them, he becomes ot conse¬ 
quence entitled to annul it in the^ same 
manner as if Jie had discovered a defect in 
the subject of it. 

Contracts concluded hy agents are either 
such as the agent refers to himself. —The 
contracts concluded, by agents are of two 
kinds Eibsx, such as the agent refers to 
himself; and which do not depend, in any 
degree, on the constituent; as in the cases 
of sale or hire, which relate to the agent 
and not to the constituent.—Sbafei main¬ 
tains that the rights of sale appertain to tlie 
constituent; because the lights ot a contract 
of sale are dependants of the effects of it; 
and as the effect, namely, light of property, 
appertains to the constituent, so in the same 
manner its dependant also appertains to him : 
an agent for sale, therefore, is the same as 
a messenger, or an agent for marriage.-—The 
arguments of our doctors are that an agent 
is the contracting party, both in reality and 
in effect:—in reality, because the contract 
is formed by speech, and the speech of the 
agent is authentic because he is a man: 
and in effectj because, being himself com¬ 
petent, there is no necessity for the reference 
of the rights of the contract to the constitu- 


''A MaMoor slave, or an infant {capable of\ ent j 'whereas, if he-were merely a messenger, 
understanding) may he appointed an agent. — he would not be exempt from the necessity 
Ie a person appoint an infant who under- of referring the rights of ..he contract to the 
stands purchase and sale, oraMahjoor (or 1 constituent, as is the case with a messenger, 
inhibited) slave, to. be his agent, it is. in I —Now since such is the nature of agency, it 


either case valid. The rights of the contract, 
however, do not appertain to them but to 
their constituent—The reason of the vali¬ 
dity of the appointment is that the infant 
is 'capable of explanation; and therefore 
his act is held to be valid, when done with 
the permission of his guardian;—and the 
slave is capable of acting, and is the master 
of his actions when they relate to himselt, 
though not if they relate to his master; but* 
agency for another does not relate to his 


* TVTeaning, one who resembles him in 
those points. 


follows that an agent is considered as a 
principal in regard to the rights of the con¬ 
tract ; and hence Kadooree, in the treatise 
which bears his name, says ** an agent for 
sale delivers the goods and takes possession 
of the purchase-money, and is liable to ho 
sued for any defect in the subject of the 
sale and, on the other hand, '*an agent 
for purchase receives the goods, and delivers 
the price,- and may sue the seller for any 
defect ill the goods; because all these are 
considered as the rights of sale. The con¬ 
stituent, moreover, 18 the proprietor of the 
thing purchased through his agent, ah initio; 
in the same manner as when a slave accepts 
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ft, or catches game, or gathers tire-wood; 
' all which cases the master is proprietor 
of the gift, of the game, or of the fire¬ 
wood, ab initio ; that is to say, the property 
is not held first to rest in the slave, ana 
then to shift to him.—This doctrine of the 
primary existence of the right of property 
in the constituent is approved :—contrary to 
Koorokhee, who maintains that, in conse¬ 
quence of the purchase, the right of pro¬ 
perty rests originally in the agent, and from 
him shifts to the constituent). 

Or to his constituent .— Siocondly, such as 
the agent refers the performance of to his 
constituent, and in which he has an imme¬ 
diate interest; such as marriage, Khoola, or 
composition for wilful murder ; in all which 
cases, the rights appertain to the constituent 
and not to the agent.—Hence no demand 
can he made on the husband’s agent for the 
dower ; nor can the wife’s agent be req uired 
to deliver over the dower to^ her husband; 
for in these cases the agent is a mere mes¬ 
senger, and is not exempt from the necessity 
of referring the performance to his consti¬ 
tuent: for if the agent, in the case of 
marriage, were to refer the performance to 
himself, it would become his marriage, and 
not that of the consiituent (whence the 
necessity for considering him as a mere 
messenger).—The reason of this is, that as 
none oi these contracts are of a nature to 
admit of the agent first acting in them as a 
principal, he is therefore obliged to refer 
them to the constituent, and to aot himself as 
a mere messenger.—Manumission for a com¬ 
pensation, contracts of Xitabat, and compo¬ 
sitions after denial, are all of the second 
class. — With regard to composition after 
acknowledgment, it is of the first class, as 
partaking of the nature of sale.—An agent 
for the delivery of a gift, or of charity, or 
for the restitution of a deposit, as being a 
mere announcer, is the same as a messenger. 
The case is also the same with regard to an 
agent for the execution of loans or pledges ; 
because the efiect of these (namely, the 
right of property) ivS established by means 
of the seisin of the thing given or bestowed 
in charity, and so on ;~and as the thing, in 
these oases, belonged to the constituent and 
shifts to the donee or the other in conse¬ 
quence of the seisin, the agent, being as it 
were a mere stranger to the thing, cannot 
be considered as a principal, but must be 
regarded merely as an explainer or a mes¬ 
senger.—It is otherwise in sale, because the 
effect of sale is established by speech, and 
the agent is the speaker.—In the same man¬ 
ner, also, as an agent in the above cases of 
executing gifts, &e., is a mere messenger, so 
is an agent appointed by the petitioner (or 
person to whom the gift, the charity, &c., is 
given). The case is the same with respect 
to an agent for a contract of co-partnership 
or Mozaribat. 

An agent cannot he appointed to receive a 
loan. —With respect to an agent for the 
receipt of a loan, the appointment is null \ 



insomuch that, if a person, in virtue ofksjJ 
appointment, should receive a loan, and take 
possession of it, he, and not the constituent, 
would he the proprietor of it. It is other¬ 
wise with respect to a messenger; for the 
, receipt of a loan by a messenger is lawful. 

A debt contracted to an agent cannot he 
exacted hy hin constituent .—Ip a constituent, 
in the case of having sold goods through his 
agent, should demand payment of the price 
from the purchaser, the purchaser may law¬ 
fully refuse to comply ; because, with respect 
to the contract or its rights, the constituent 
is as a stranger, since the rights of the con¬ 
tract appertain to the contracting party. 

But if payment be made to the constituent 
it is valid. —Ir, however, the purchaser pay 
the price to the constituent, it is lawful; nor 
is the agent afterwards entitled to demand 
it from him, since he has paid it to the con¬ 
stituent, to whom it of right belonged 
but if the agent persist in demanding it 
from him, then let him take it back from 
the constituent and pay it to the agent, and 
let the agent give it to the constituent; a 
mode in which there is evidently no advan¬ 
tage to any^ 

And the debtor may {in his payment) 
deduct a debt owing him by the constituent. 
—It is to be observed that as the right be¬ 
longs to the constituent, the purchaser may, 
in case of the constituent being indebted 
to Mm, deduct the debt from the price. ■ If, 
however, the constituent and agent be both 
indebted to him, he is only entitled to deduct 
from the price the debt of the constituent. 

Or by the agent {when he alone is indebted 
to him). —If, on the other hand, the agent 
only be indebted to him, he is at liberty 
(according to Haneefa and Mohammed) to 
deduct it if ora the price ; because the agent 
(as they hold) may, if he please, exempt 
the purchaser entirely from the payment. 
In either case, however (that is, vvhether 
the purchaser make a deduction on account 
of the debt due by the agent, or whether 
the agent exempt him entirely), the agent is 
responsible for the whole to his constituent. 


CHAPTER II. 

OJF AGTINCX you PUKCHASE AM SALE. 

Section I. 

Of Agency for Purchase. 

An agent must he properly instructed with 
respect to what he is to purchase.— a 
person appoints another^ his agent for pur¬ 
chasing some indefinite thing, it is necessary 
that he explain the kind and quality of the 
thing, or the kind and price of it; in order 
that the ag:ent may know the nature of the 
act for which he has been appointed, and 
thence become capable of executing it. 

Except where his powers are general. —If, 
however, a person appoint another an ahso- 
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by saying' to him, “ pxirchase for 
iaie;j™atever thing you may judge advisable,” 
in that case the explanation of the kind, &c., 
is unnecessary, because the constituent, in 
this instance, charges the agent with a dis¬ 
cretionary oare of his interests; and whatever 
he naay then purchase is considered as in 
obedience to his order.—In fact a small degree 
of uncertainty in agency (such as an uncer¬ 
tainty of the quality) is of no consequence, 
according to a favourable construction of the 
law; because agency is founded on liberal 
principles; and making an explanation of 
the quality an essential would be a restraint 
upon it. 

An agency is inmlid tohere the terms in 
which it is expressed leave a great degree of 
uncertainty with respect to the subject of it. 
—If the constituent, in the appointment of 
his agent, should use a word applicable to a 
variety of general kinds, such as animal,—or 
a word which serves to express a variety of 
meanings, such as Ear,*—in this case the 
appointment of agency is invalid, even al¬ 
though the constituent may have specified 
the amount of the price ; for articles of each 
kind may he purchased for the same price ; 
and it is not known which kind the consti¬ 
tuent wishes.—Hence the agency in this case, 
on account of the great degree of uncertainty, 
becomes im]iraoticabie. If, also, the word 
used he applicable to a variety of species, the 
agency is invalid, unless the constituent spe- 
cily the price, or define the species, though 
he Bhould not me.ntion the goodness or bad¬ 
ness of the quality. If, however, he specify 
the price, or define the quality, the agency is 
valid, hocausG the specification of the price 
leads to a knowledge of the species ; ana the 
mention of the species leaves only the uncer¬ 
tainty of the qnality, which is considered a 
degree of uncertainty so trifling as not to 
prevent the execution of the agency. Thus, 
]f a person constitute another his agent for 
the purchase of “ a slave, whether male or 
female the agency is invalid, because “ a 
slave, whether male or female,” applies to a 
variety of species. If, however, he explain 
the particular species (such as Turkish, Abys¬ 
sinian, Indian, or of a mixed descent), the 
appointment is valid,--In the same manner, 
also, the appointment is valid where thp price 
only is specified, because in that case (as was 
before explained) a small degree only of un¬ 
certainty remains.—It is recorded in the 
Jama Sagheer, that if a person desire another 
to purchase for him cloth, or an animal,t or 
a house, the agency is invalid, because of the 
great degree of uncertainty; as the term daha 
(for instance) means every animal that moves 
on the face of the earth, although, in common 
acceptation, it signify either a horse, an ass, 
or a mule;—in the same manner, cloth is a 
generic term, applicable to a variety of species 



* This word signifies a house, a stake, and 
a variety of other meanings, 
t Arab. Daba. 


' from the finest silks to the coarsest sin 
I cotton; and the term house is. applied to 
' things which (with respect to species) are 
conspicuously different from each other, 
from a variety of causes, such as neigh¬ 
bourhood, the abundance or paucity of 
rights and privileges, or the situation in par¬ 
ticular lanes or cities : from the great uncer¬ 
tainty in all these cases, therefore, the agency 
is invalid. 

Unless in case of subsequent explanation, 
—But it becomes valid in case of an explana¬ 
tion of the price of the house, or the species 
of the cloth or animal. 

A power to purchase taam [^foodl is re¬ 
stricted to the purchase of wheat or flour .— 
If a person give another a hundred dirms, 
and say to him. “ buy for me, with these 
dirms, food;” in that case the word food is 
construed to mean wheat, or the flour of 
wheat, on a favourable construction.—Ana- 
I logy would suggest the meaning to be any 
1 kind of food whatever, according to the real 
import of the word. — The reason for a more 
I favourable construction, in this particular, 
j is that the word taam [food], when used in 
purchase and sale, means (according to 
general custom), wheat and the flour of it; 
and as general custom must be jueferred to 
mere analogy, the law, for that reason, in all 
cases of purchase and sale, construes the w'ord 
taam [food] to mean wheat, or the flour of 
it.—Some have said that if the constituent, 
in this case, give many dirms (ten, for in¬ 
stance), then the W'ord food is construe d_ to 
mean wheat: if, on the other hand, he give 
a few dirms (three, for instance), it is con¬ 
strued to mean bread made of wheat; and if 
a middle number (such as seven), it is con¬ 
strued to mean the flour of wheat. 

An agent may return goods purchased by 
him to the seller^ on account of a defect .— 
If an agent, after purchase, discover a defect 
I in the goods, he may then return them to 
^ the seller ; because the rejection of the sub- 
I jeot of sale on account of a defect is one of 
' the rights of a contract of sale; and the 
' agent^ as being one of the contracting par- 
I ties, IS entitled to all the rights of the con¬ 
tract. 

I But not after having delivered them to his 
constituent. — This, however, is only where 
the agent has not delivered over the goods to 
his constituent; for, after that, he cannot re¬ 
turn it to the seller unless by permission of 
the constituent; because, after delivering the 
goods bought to his constituent, his agency 
ceases; and also, because, if he were then 
permitted to return the goods to^ the seller 
without the consent of the constituent, the 
seisin made by the constituent in his own 
behalf would be set at nought. 

A right of pre-emption may he enfoi'ced 
against an agent before delivery to Im con- 
.stituent ; but not afterwards.— if T. is to bo 
observed that as, previous to the delivery of 
the goods to the constituent, the rights of the 
confyact rest with the agent, and cease and 
expire after the delivery, it follows that if a 
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his right of Shaffu* in a house , property; and the constituent may 
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pur^ttosed by an agent, he has a right to sue 
the agent previous to the delivery^ of the 


return the thing purchased to the agent, on 
account of any defect) ; - when, therefore, 


house to his constituent; but after the deli- the thing purchased is duly delivered to the 


very no action would lie against the agent.) 
Agency in Sirf or Sillim is valicL^X.^ a 


constituent by the agent, the agent is entitled 
to take from him the price he may have given 


person appoint an agent for executing a con- for it:—SfyCONDLY, as the rights of the con¬ 
tract of 8irf or Sillim t it is valid ; because ^ tract appertain to the agent, and as the con- 


the constituent being himself competent to 
these contracts may lawfully (on the prin¬ 
ciples already explained) empower another 
to execute them on his behalf. It is to bi 
observed, however, that the Sillim here men 
tioned means a purchase by way of Sillim 
(or advance), and not a sale by that mode; 
because, if a sale of that nature were allowed 
by agency, it would necessarily follow that 
the agent must himself become liable for a 
particular article in lieu of a price which ho 
has not received.—;It is likewise to be ob¬ 
served that if, in either of these cases (that 
is, either the contract of Sillim or Sirf), the 
agent (who is the buyer) be separated from 
the seller,—previous to his seisin of the goods, 


stituent is informed of this, it follows that 
he gives his consent to the ageat/s payment 
ca ciLix-yitui. of the price from his own property. If, 
It is to be I therefore, the goods be lost in the hands of 
the agent, and he should not previously have 
made a detention in his own behalf of those 
goods from his constituent, the loss in that 
case falls upon the constituent, and ho be¬ 
comes liable for the price to the agent; be¬ 
cause the seisin of the agent, so long as he 
makes no foripal detention of the purchase 
from his oonatitiient, stands as the seisin of 
the constituent; and therefore ho is hold to 
have been virtually possessed of the goods 
whilst the loss took place. 

An agent may detain from his constituent 


in the case of Sillim,—or, to the mutual ^hat he purchases, until he he paid the price. 

* * P_ _ 1- _ 1 _ _ r _A XT ^ 1 a i‘\ri 4*1bv « ... 


seisin of the article of exchange in the ease 
of Sirf,—the contract becomes null; because 
the agent being a party, his separation from 
the other party previous to the seisin is the 
cause of aanulment of both contracts (con¬ 
trary to where the constituent is separated 
from the seller before the seisin; because not 
being himself a party, his separation is of no 
consequence).—Since, therefore, the agent is 


—An agent is entitled to detain from his 
constituent any purchase he may have made 
on his account, until he be paid the price by 
him, according to what was before said, that 
the agent stands as the seller, and the con¬ 
stituent as the purchaser.—Ziffer niaintaina 
that the agent is not entitled to detain the 
purchase, ^ as the constituent has already 
made seisin of it; because, as the seisin of 


a party, it follows that his seisin and deli- | l^ho agent is, virtually, the seisin of the con- 


very arc valid, although he be one to whom 
the rights of a contract cannot appertain 
(such as an infant or an inhibited slave). It 
is different with regard to a messenger in a 
contract of Sillim or Sirf; for his seisin is 
not valid, as his function relates to the con¬ 
tract and not the seisin; because a messenger 
merely delivers the speech of his employer 
to another; and seisin is no way connected 
with speech. Moreover, a speech delivered 
by a messenger refers itself to the dictator of 
the message; a messenger is, therefore, not 
considered as a party ; and hence his seisin, 
as being the seisin of a stranger, is not valid. 

An agent, paying for goods with his own 
money, is entitledto repayment from Ms con^ 
stituent. —If an agent for purchase pay the 
price of the goods from his own propert3r 
and obtain possession of them, he is entitled 
to repayment from his constituent, for two 
reasons.—F iust, he stands as a seller, and 
the constituent as a purchaser; because a 
viidual exchange is established between 
them (whence it is that if an agent and his 
constituent disagree, with respect to the 
price, an oath is tendered to both, as holds 
in all mutual exchanges of property for 


* A right of neighbourhood, which gives 
the neighbour a privilege of pre-emption.— 
It i.s fully treated of under the head of 
Bhaffa. 
t See Sales. 


stituent, it is consequently the same as if the 
agent had actually delivered them over to 
him: the agent’s right of detention, there¬ 
fore (in satisfaction of his claim to payment 
of the price), oeases. in the same manner as 
in case of his actual delivery of them. Our 
doctors, on the other hand, argue that the 
delivery of the goods to the constituent (on 
the principle of the seisin of the agent being 
the seisin of the constituent) ia a matter of 
necessity; but does not imply any consent 
on the part of the agent to tne relinquish¬ 
ment of his right of detention.—The seisin 
of_ the agent, moreover, is not the actual 
seisin of the constituent; but is rather sus¬ 
pended.—If, therefore, the agent should not 
detain the goods from his constituent, his 
seisin stands an the seisin of his eonstituent; 
hut if he detain them, his seisin is then con¬ 
sidered as on his own behalf. 

£ut if the purc7iase perish in the agent's 
hand during such detention, he is responsible. 
--If, in the case before stated, the agent 
detain the purchase from his constituent, 
and it perish in his hands, he is answerable, 
according to A boo Yoosaf, in the samo 
manner as for a pledge/—Mohammed is of 
opinion that ho is answerable in the same 
degree as when goods, the subject of a sale, 
decay, or are lost, in the hands of the seller, 
in which case the responsibility ia for the 

* That is, not at the rate of the estimated 

price, but of the aotuul value. 
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for the value ;•—that is, the pur- 
C'hfKur i)> exempted from the payment of the 
price; — and such is also the doctrine of 
Haneela. — ZitFer, on the contrary, is of 
opinion, that responsibility attaches in the 
same degree as in a case of usurpation ; * 
as the detention has been made without any 
right.—The argument of Haneefa and Mo¬ 
hammed is that the agent stands as the 
seller of the article in question to the con¬ 
stituent, and detains it from him in order 
that he may exact payment for it; and 
consequently that the constituent stands 
acquitted of the price on the decay or de¬ 
struction of the article in the hands of the 
agent.—The reasoning of Ahoo Yoosaf is 
that the thing in question, in the hands of 
the agent, was not at first a subject of 



same manner as where a person emp 
another to sell his slave for a thousand 
dirms, and the agent obtains two thousand; 
in which case the constituent is entitled to 
the whole of the sum so obtained.—The 
argument of Haneefa is that the constituent 
having expressly enjoined the purchase of 
ten ratls, it follows that the excess must be 
considered as having been purchased by the 
agent on account of himself,—and for which 
he must accordingly pay the price-—con¬ 
trary to where an agent, being empowered 
to sell a slave for a thousand dirms, obtains 
two thousand for him; because, in this case, 
the excess being in exchange for the property 
of the constituent, is consequently his right. 
—If, however, the agent were to purchase 
for one dirm twenty ratls of fiesh or that 


responsibility, but became so in consequence kind which is sold at the rate of twenty i^tls 


of detention with a view to satisfaction for 
the price ; and the same is the actual pro¬ 
perty of a pledgecontrary to a purchase ; 
as that is a subject of responsibility in the 
hands of the seller from the first and not 
because of detention for the price. A con¬ 
tract of sale, moreover, is cancelled in 
consequence of the loss of the subject of it; 
but in the case in question, the original 
contract between the agent and seller ia not 
annulled.—Haneefa and Mohammed, how- 


per dirra, the purchase (in the opinion of aii 
our doctors) is made by the agent for himself; 
because the object of the constituent was 
evidently fat meat, and that object has not 
been here obtained. 

An agent cannot purchase for himself any 
specific article which he is directed to pur¬ 
chase for his constituent . — If a person ap¬ 
point another his agent to purchase for him 
some specific article, in that case the agent 
is not entitled to purchase the article for 


ever, maintain that though the original con- ' himself; because this is a breach or the 
tract of sale be not annulled, yet tbe contract , trust reposed in him by his constituent; 
which virtually subsists between the agent and also, because it is a dismission ot 
and constituent is annulled, in the same himself from his appointment, which he 
manner as if the .constituent were to return , is not (in the^ opinion of some)^ ernpowered. 
the goods to the agent on the discovery of a to do, unless in the presence or his consti¬ 
tuent. _ 

Unless he purchase it for something of a 
different nature from the price specified.^ 
If, however, the constituent should, have 


defect. 

Case of an agent purchasing^ at the rate^ of 
his instruction, a larger quantity of an article 
than loas specified in the instruction .—If a 


another his agent for the specified the price of the article, ai^ the 


person appoint - 

purchase of ten ratlst of fiesh for one dirin, 
and the agent purchase twenty ratls, for one 
dirm, of that kind of fiesh which is sold at 
the rate of ten ratls for one dirrn ; in that 
case (according to Haneefa) it is incumbent 
on the constituent to take only ten ratls for 
half a dirm. The two disciples maintain 
that it is incumbent on him to take the 


agent purchase it for a price of a different 
species from that mentioned by the consti¬ 
tuent; or if, the constituent not having 
specified the price, the agent purchase the 
article, not for dirms, hut tor something^ 
estimable by . weight or measurement ot 
capacity. 

Or through the mediation of another agent. 


twenty ratls for one dirm. In some copies!—On, lastly, if the agent appoint another 
of Kadooreo it is written that Mohammed i agent, and ^that secondary purchase 


coincides in opinion with Haneofa, and that 
his doctrine in the Mahsoot is not inoom- 
patible wuth it, he having only observed 
there, that ‘ ‘ the constituent ought to take 
ten ratls for a half dirm.’*—The argument of 
Ahoo Yoosaf is that the constituent ordered 
the agent to expend his dirm in the purchase 
of flesh, under a conception of the price being 
at the rate of ten ratls per dirm: when, 
therefore, the agent purchased twenty ratls 
for the dirm, as he appears to purchase them 
on account of his constituent, he is conse- 
aiientlv entitled to take the whole; in the 


That is, at the rate of the full value, 
whatever that may be. 

t A rati ia abotit one pouud, Troy weight. 


the article in the absence of the primary 
agent; in all these cases the purchase is 
held to have been made on bemiU ot the 
agent himself, and not of his constituent, 
because of the deviation from his consti¬ 
tuent's orders.—If, on the other hand, the 
secondary agent conclude the bargain in the 
presence of the primary agent, the purchase 
IS in that case considered as made for the 
constituent, because the wisdom and judg¬ 
ment of the primary agent is held (in con¬ 
sequence of his presence}^to have been 
exerted ; and hence ^ there is no deviation 
from the orders of his constituent. . 

Case of agency in the purchase of an inde¬ 
finite slave. —If" a person appoint another to 
purchase for him an indefinite slave, and the 
agent accordingly purchase a slave; in that 
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\ belongs to tlie agent himself,* 

"nolw li ' declare, ‘ ‘ ^ intended tha pur- 
cfiascr^for my oonstitnent,^’—or tinksa he 
make the purchase with the oiiistituent g 
property, — The compiler of the Hedaya 
remarks that this case may occur in various 
shape*. 

n^ich admits of four descriptions. — 

Fikst, where the a^yent refers the contract 
to his constituent’s money, as if he should 
say, “ with this thousand dirms (rneaninpr 
those of hia constitaent) I have purchased 
this slave in which case the slave ffoes to 
the constituent. (This is the case which is 
meant by the above expression, “or unless 
he make the purchase with the constituent's 
property *,” for that does not mean “ that he 
shall first make the purchase for a thousand 
dirms, g'enerally, and then pay it from the 
property of his constituent.”) Sbconbly, 
where the agent refers the contract to his 
own money; in which case the slave, for 
evident reasons, belongs to the agent him¬ 
self, since he has referred the contract to his 
own property, Thiiidly, where the agent 
refers to money in general; in which case 
the purchase is made either for himself or 
his constituent, as he may have resolved in 
his mind at the time;—beoause the agent, in 
a case of the present description, is at full 
liberty either to make the purchase for him¬ 
self, or for his constituent. If, therefore, 
the agent and constituent disagree (the 
. agent aggerfcing that he intendf3d the piir- 
oliase for hiiusolf, and the constituent de¬ 
claring that he^ intended it for him), then 
the payment of the price must determine; 
that is, the slave is adjudged to him from 
whose property the price is paid.—If, on the 
other hand, it he admitted by both that no 
resolution was formed, Mohammed alleges 
the slave, in this case, to be the property of 
the agent; because of his being the coutraot' 


I tion ; which we have already Gxplained.krJ^j 
' is to be observed that all the several memos 
here described apply equally to the appoint¬ 
ment of an agent for the management of a 
contract of Siilim. 

Case of dispute hetiveen the agent and con- 
stitiieyit respecting a slam who^ after being 

f urchased hy the agents dies in his hands .— 
F a person appoint another to purchase for 
him a slave for a thousand dirms, and the 
agent afterwards inform him that “he had 
accordingly purchased for him a slave for a 
thousand dirms, but that the slave had died 
in his possession,—and the constituent, on 
the other hand, assert that **he had pur¬ 
chased the said slave for himself and not for 
him in this case the assertion of the con¬ 
stituent, corroborated by an oath, must bo 
credited.—This, however, proceeds on a aup- 
position that the constituent had not pre¬ 
viously delivered the said thousand dirms to 
hia agent:—for if he should^ have given the 
thousand dirms, the deolaratiqa of the agent 
must be credited; beoause, in. the former 
instance, the agent gives information of hia 
performance of an act whioh he is not now 
capable of carrying into full execution (siiioe 
ho cannot purchase a slave who is dead), 
and his object is to get a thousand dirms 
from the constituent, who, on tho other hand, 
denies his right; and the word of a defendant 
is creditable before that of a plaintiff; and, 
in the latter instance, the agent is a trustee, 
having the price in hie hands as a deposit; 
and his object be.ing to obtain a releasement 
from his trust, his assertion is therefore cre¬ 
dited.—'If, however, the slave be actually 
alive at the time of the disagreement, the 
declaration of the agent must be credited 
(according to Hanecfa and Mohammed), 
whether the constituent have delivered the 
price or not_; bocauae the agent gives infor¬ 
mation of his having performed an act which 


ing party, and also, because of the proba- he is capable at that instant of carrying fully 


biiity there is that every one acts for himself, 
unless where it can bo proved to the contrary, 
which the case in question does not admit of. 
—Aboo Yooaaf ts also of opinion that the 
payment of the price ought to determine the 
right to the purchase; beoause it serves as 
a eriterion. to determine the action of the 
agent, which otherwise admits of two sup¬ 
positions ; and also, because, if the purchase 
were to bo considered as made on account of 
the agent, notwithstanding his having paid 
the price from the property of the oonstituont, 
it would tbllow that the agent is an usurper. 
This conclusion of Aboo Yoosaf, however 
(that the agent would, under these circum¬ 
stances, be an uaurper), does not necessarily 
follow: on the contrary, he cannot otherwise 
be considered than as in the case where the 
parties disagree with respect to tho inten- 


* That is, the agent is eotisidered as 
having made the purchase on his own 
account, and consequently must pay the 

price oift of his “wu projitrly. 


into execution (since it is in his power to 
purchase this slave, as he is living), and 
hence his word is not liable to siispicion,— 
According to fCaneefa, indeed, if the con¬ 
stituent should not have delivered the price, 
his assfTtiou must be credited, as the agent 
is in this case liable to the suapicion of 
having first purchased the slave On account 
of himself, and asserting afterwards (on tho 
dUcovery of a defect) that he has purchased 
him for his constituent. It is otherwise 
where he has already received the pnrehaae- 
money, because then he is considered as a 
trustee of it, and his assertion is credited, 
as it tends to procure him a releasement 
from his trustwhereas, in the other case, 
he cannot be considered as a trustee, since 
the purchase-money is not in hia posses¬ 
sion. 

In a case of dispute betxveen an agent and 
constituent respecting the piirehase of a spe¬ 
cific slaoBy the declaratmi of the agent must 
he credited— \f a person desire lu's agent to 
purchase foiqhim a bpecilie slave, and they 
aft/crwards (iinagrec during tho Ure-liinc of 
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(the eonaititiicBt asserting that the! make a juf^t parchase, which 
parolmseci biai for himself, and | from making a docfuttul one.*—^The 
-4iae^agont declaring that ho had purchased in this case is umversally agreed to._ 



him for his eonstitueut), in this case it is 
universally agreed that, whether the con¬ 
stituent may have delivered to him the price 
or not, the assertion of the agent must bo 
credited; because the agent gives informa¬ 
tion of his performance of an act which he 
ia at that moment capable of carrying fully 
into execution; and also, because ho is not 
in this case liable to any suspicion, since an 
agent for the purchase of a specific thing 
cannot xmrohase that tiling for himsidf in 
the absence of his constituent, for the reasons 
alreadj" explained ; in opposition to the case 


If a person desire another to purchase him 
two x^articular slaves, without mentioning 
the price, and the agent purchase one of 
those slaves, it is valid; because the appoint¬ 
ment of the agent, in this instance, is 
general (in other words, does not restrict 
the agency to the purchase of both slaves by 
one contract); and it seldom happens that 
two slaves arc purchased by one contract, as 
a master seldom sells two slaves by ono con¬ 
tract. 

Blit not if the purcham he at an evident 
disadvantagv. -It is lawful tor the agen% 


of an ludeAiiite thing (according to the doc- . therefore, to purchase 


one ol the two 


trine of Haneefa, as exhibited above) 


i (unless, indeed, the purchase be made at an 


An aaent, avowinn his commission^ cannot ' evident disadvantage, which would be con- 


(ifterivaTds retract^ unless the alleged co7i 
stituent deny the commisslon.—ll" one person 
say to another “ sell to me this slave in oe- 
half of Omar, who is my constituent;" and 
the slave be accordingly sold, and the agent 
afterwards deny that he had been authorised 
to make the purchase by Omar, and Omar 
then appear, and assert that ho had desired 
the said agent to purchase the said slave for 
him,—^in this case Omar is entitled to take 
the slave, because the agent^ has himself 
acknowledged his agency on his behalf, and 
denial after acknowledgment is of no effect. 

-If. on the other hand, Omar should deny 


trary to the end of tho appointment). 

Nor if the price exceed the rate exjiressed 
in his 'instructions; artless the difference be 
trlfiing.--lY a person desire another to pur¬ 
chase for him two spcciho slaves (who are 
supposed to ho of er^ual value) for one thou-*^ 
sand dirnis, and the agent purchase one of 
those slaves for five hundred dirms or less, it 
is valid, according to Haneefa.—If, however, 
he should purchase him for more than five 
hundred dirms, the contract is not bitiding 
on his constituent. Ihe reason of this is 
that the constituent, having opposed one 
thousand dirms to the two slaves, who are 


Ms having authorized tho purchase, in that | equal in value, did of consequence mtencl 
case he is not entitled to take the slave, | that the agent should pay five handled diims 


because the ackaowlcdgniont of the a^ent is; tor 
set aside by the denial of Omar.—Hut if, j hundred^ 
under these circumstances, the purchaser 


The agent, therefore, in paying five 
dirms, coiiforma exactly to the 
orders of his constituent; and although, in 


should deliver the slave to Oraar, it becomes. paying less for him, he does deviate Horn his 
then a contract of sale, for which the original I orders, yet this 
purchaser is responsible, seeing that Omar " ^ 

has purchased it from him after tho mode of 
Taata, that is by mutual gift, as when a 
person buys a thing for another without his 
authority and then delivers the said thing to 
that other.—The doctrine of this case shows 
that the delivery of a thing according to 
sale, suffices to establish a sale by Taata or 
mutual gift, even although the giving and 
receiving of the price should not have taken 
place; and it also shows that a sale hy Taata 
in things of great or little value is estab¬ 
lished by tlie mutual consent of the parties. 

This is the authentic doctrine in the case of 
such stiles. 

d.n agent is at liberty^ v he choose, to pur¬ 
chase only one of two slaves specified, —If a 
person commission another to purchase for 
him. two specific slaves without rnentionmg 
the prior, and the agent purchase one of them 


in favour of his employer, is therefore bind¬ 
ing. In purchasing him, on the other hand, 
for more than five hundred dirms, whether 
the excess be great or small, he is guilty of a 
deviation from his orders imfavouratde to 
the interests of his employer, and which is 
therefore not allowed; unless, indeed, the 
agent purchased the other slave for the sum 
remaining to complete the thousand dirms, 
before any litigation happen between h iin and 
his constituent, for tho former purchase.— 
^Vhat is here advanced proceeds uxion, a fa¬ 
vourable construction of the law;. Analogy 
would suggest that the contract, in this case, 
ought not to be binding on the constituent, 
because of tho deviation from his orders.- • 
The reason for a more favourable construc¬ 
tion, in this particular, is that tho purchase 
of the two slaves for one thousand dirms 
(which is the e.vpross ohjectof the constituent) 
' ’ and that the limitation ot 


it is valid ; for in this instance the appoint- i is here obtained; and that the Iitj 
men't of agency is valid, and docs not restrict I their prices to live hundred each, m an equal 
the asrent to purchase both of the slaves by ‘ manner, is only an implied object,^ since it 
one contract, which is often impracticable, I requires to be established by roasorung ; am 

because of the objection of the proprietor to i an express objVjpt is always to an 

. . , .1 1. Ar. ........an.A. f _ d’Kp l.wr» distni-nlos Tnn;inuiin 


include them both in one eonttaot.—The 
agent may therefore _1 awfully purchase one 


Imiffied one.—The two divSCiples mainiain 
that if, in tho case in question, the agent 


fuit of two slaves, unless when ho does it hy should have ])iircliased one of the two slaves 
deceit, as his agency authorizes him only to ; for more than five hundred dirms. by a ouu- 
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only in a small degree 
caniKit always be avoided), and the 
money remaining snffioe for the purchase 
of the other slave, it is valid ; becanse the 
agency is absolute (that is to say, is not re¬ 
stricted to the payment of five hundred dirias 
for one slave), although it he restricted to 
a just and proper contract, which that in 
question may he considered, as the disadvan¬ 
tage attending it is not great and obvious.— 
It is, however, ahsolutely necessary that the 
sum remaining suffice to purchase the other' 
slave, in order that tlie object of the con- 1 
stituent (namely, the purchase of both for one 
thousand diims) he obtained. 

An ogent may liquidate a debt due from 
him to his constituent^ hy the purchase of a 
specific article, — I f a person desire another, 
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(whence it is that if a person restric 
agent to tjlie purchase of something with one 
thousand specific dirms,^ or with a debt, and 
the specific dirms be lost in the agent's hands, 
or the debt become cancelled, the agency is 
null); and such being the case, it follows 
that, in the appointment of an agent for the 
purchase of a slave, or for making a Sillim 
contract, the property of a debt is vested in 
a person, by another who is not indebted to 
him, without his being^ appointed an agent 
for the seisin of the said debt, which is un¬ 
lawful ; in the same manner as if a person 
should purchase a thing in exchange fora 
debt due to liira by some other than the seller 
(as if he should say to the seller, “1 have 
bought this thing from you in exchange for 
a debt owing to me by a certain person, and 


who owes him one thousand dirms, to pur- which you may take for the price"); in which 

A Z ^ ^ I-^ /I rk -4-Ti A o 1 TTT/^V'i I/I KkA I'ntrmJi/i • oiTirl ois a 1 n/v 


chase with it a specific slave, and the agent 
act accordingly, it is lawful; because 
specification of the subject of sale amounts 
to a specification of the seller; and as aj 
specification of the seller would have been 
lawful (for reasons which will hereafter I 
appear)* so, in the same manner, the specifi¬ 
cation of the subject is also lawful. 

JBut if the article he not specified, and 
perish, after purchase, in the agent*s hands, 
the debt is not Hquidated.^jY a person desire 
another, who is indebted to him one thousand 
dirms, to purchase with it an indefinite slave ; 
and the debtor accordingly purchase a slave, 
and the slave die before the delivery of him 
to the constituent; in that case the slave is 
held to have been the property of the agent. 
—If, on the other hand, he die after delivery 
to the constituent, he is then held to have 
been the property of the constituent.—This 


case the sale would be invalid; and so also 
a ( in the case in question.—In tho appointment 
of an agent for man aging a Sii f sale, on the 
other hand, it would follow that the con- • 
stituent, before possession, commands^ the 
use of a thing of which he is not proprietor 
till after possession (for he is not proprietor 
of the debt till after the receipt of it) ; and 
the application of the thing in question to a 
Sirf sale, before the seisin of it, is null ,— in 
the same manner as if a person should say, 

“ give what you owe me to whomsoever you 
please,’^—It is otherwise if the constituent 
specify the seller; because then the seller is 
his agent for the receipt of the debt, and 
consequently takes possession of tho same in 
virtue of his agency, and then becomes the 
proprietor of it himself. ^ It is otherwise, 
also, where a creditor desires his debtor to 
bestow the amount of his debt in charity, 


is the doctrine of Ilaneefa. The two disciples because here the creditor destines his property 


allege that the projierty of the constituent 
commences on the instant of the agent ob¬ 
taining possession of the slave.—A similar 
disagreement subsists with regard to the case 
of a creditor appointing his debtor to make 
a purchase with the debt, either by a contract 
of Sillim or Sirf.—The argument of the two 
disciples is that dirms and deenars, whether 
ready money or debt, are not specific when 
opposed to any thing in a contract of ex¬ 
change (whence it is, that if a person were 
to sell a specific and existing article, in ex¬ 
change for a debt, and botli poi’ties agree 
that the purchaser does not owe the seller 
any thing, yet the contract of sale is not 
rendered void): it is, therefore, the same 
whether they be specified or not; * and con¬ 
st quently the contract of the agent is bind¬ 
ing on the constituent, because his seisin is 
equivalent to that of his constituent.—The 
argument of Haneefa is that dirms and 
deenars admit of specification in agency 


* That is to say, it is the same thing, 
whether tho agent, at the time of purchase, 
declare that “the thousand dirms he pays 
for the slave are those thousand which he 
ow^es to his constituent," or not. 


to Gop, wffio is a known and determinate 
object.—It is to be observed that as, in all 
these cases, the agency (according toTIaneefa) 
is not valid, the purchase made under it is of 
force and binding with respect to the agent 
himself, as being the actual purchaser:—if, 
therefore, the subject of the sale should 
decay or be destroyed in his hands, he must 
sustain the loss: unless, however, the con¬ 
stituent should previously have received 
seisin of it; because, in that case, it would 
become his property, as a sale of the slave 
is in this instance established between the 
agent and constituent, hy a sort of reoipro- 
citv. 

Where an agent and constibient disagree 
respecting a purchase, a judgment must he 
I given, according to the value, — Ir a person 

f ive another one thousand dirms, and desire 
im to purchase with it a female slave, and 
the agent accordingly purchase a female 
slave, and tho parties then disagree,—^the 
constituent asserting that he had purchased 
her for five hundred dirms, and the agent 
declaring that he had paid one thousand for 
her, — in this case the assertion of the agent 
is to he credited, provided the value of the 
slave he estimated at one thousand dirms; 
because the price, according to him, being 
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ctS t^oiT^and dirms, in wliicli exact amount 
lio IS * trustee, ho tlicrefore, in this case, 
el^Uis a releasement from his charge of 
trustee; whilst, on the other hand, the 
constituent claims compensation from him, 
which he denies.—If, however, the value 
should be estimated only at five hundred 
dirms, then the assertion of the constituent 
is to be credited, because the agent departed 
from his orders in purchasing a female slave 
for five hundred dirms, when the constituent 
desired one for one thousand dirms ; and 



his freedom from his master. 
to a person, “ purchase , 
myself, from my master, for one thousand 
dirms(at the same time delivping tho 
one thousand dirms), and the said person 
accordingly purchase the slave from his 
master, in benalf of the slave, he [the slave] 
becomes free; and the right of Willa remains 
with the master ; because the sale of the 
person of the slave to the slave himself is 
here interpreted in its metaphorical sense 
(that is, the liberation of the slave), as the 
is therefore responsible.—Supposing (on the interpretation of It in its literal sense (namely, 
other hand) the constituent not to have paid the exchange of property for property) is 
the one thousand dirms to the agent, and all i here unattainable : the slave’s purchase of 
the other circumstances of the case to re- his own person, moreover, is in fact an 
main as above mentioned, then also, if the agreement on his part to accept his freedom 
value of the female slave be only five^ hun- in exchange for his property; and tho agent 
dred dirms, the assertion of the constituent stands merely as a messenger, because none 
must be credited, because of the agent^s | of the rights of the contract rest in him: — 


deviation from his orders:—but if the value 
be one thousand dirms, both parties must he 
required to make oath (because such, is the 
law in a dispute about the price in a con¬ 
tract of sale ; and here the constituent and 
the agent stand to each other in the relation 
of buyer and seller);—after which the con¬ 
tract of sale (which is supposed to_ exist 
between the agent and constituent) is dis¬ 
solved, and the right of property in tho 
slave becomes vested in the agent. 

Or according to the declaration of the 


the case is, therefore, the same as if the slave 
had purchased his own person: and as 
the sale of the slave is, in fact, an emanci¬ 
pation of him on the part of the master, 
he is therefore entitled to the right of 
Willa. If, however, the agent should not 
particularly say and explain to the master 
that he purchased the slave on behalf of the 
slave, but, on the contrary, simply say, “ I 
have purchased a particular slave of yours,’’ 
in that case the slave becomes the property 
of the purchaser ; because these words, in 


in opposition to the former statement of 
the case, where the literal meaning not 
being practicable, the metaphorical sense 
was therefore adopted; and, as tho literal 
meaning (namely, an exchange of property 
for property) is here followed, the purchase^^ 
of consequence becomes tho proprietor of the 
slave ; and the one thousand dirma given to^ 
him by the slave for the purchase of himself 
are the right of the master, as being the 
slave’s earnings ; and the purchaser must 
pay him anotner thousand dirms for the 


seller,— a person desire another to pur- 1 their literal sense, are used to express an 
chase for him a specific slave, without men- exchange of property for property, which is 
tioning the price, and the agent accordingly 1 here practicable, and consequently followed: 

purchase the said "slave, and they then dis- ' -^- -^ 

agree in regard to the price (the agent assert¬ 
ing that he had paid one thousand dirms, 
and the constituent asserting that he had 
only paid five hundred dirms), in this case, 
provided the seller authenticates the decla¬ 
ration of the agent, his assertion, corrobo¬ 
rated by an oath, must be credited.—Some 
have said that an oath is not to be exacted 
in this instance, since the doubt arising from 
the disagreement is removed by the verifi¬ 
cation of the seller: in opposition to the , ^ . 

preceding case, where the^ seller is supposed price.. In short, in the case of an agent for a 
to be absent.—Others, again, have paid that slave purchasing the said slave in his own 
in this case also an oath is requisite. ^ Mo- [ behalf, it is necessary that he particularly 
hammed alleges that as, after the receipt of j explain the circumstances of the case ; that 

' is, that he expressly specify the purchase of 

the slave “to be made m behalf of the 
slave; “ for otherwise the purchase is for 
himself, and not for the slave. It is otherwise 
where a person, who is not a slave, purchases, 
in the capacity of an agent, a specific slave ; 
for it is not necessary that he should specify 
in whose behalf the purchase is made, since 
the contract of sale takes place, wliethp 
such an explanation be made or not; and in 
either case the seller demands the price from 
the agent, who is the contraoling party. In 
the case in question, on the contrary, the 
explanation is material; for if it be not 


the price, the seller is, aa it were, a stranger 
to both the agent and the constituent,—and, 
even before the receipt of the price, is in the 
relation of a stranger to the constituent,— 
his assertion can have no effect in regard 
to a disagreement between the constituent 
and agent; and, consequently, that an oath 
is reqiiisite. This is also the opinion of 
Aboo Mansoor; and it is the most authentic 
doctrine. 

Section IX, 

Of the Appointment of Agents, hj Slaves, 
for the Purpose of purchasing their own 
Persons in their own Behalf f 
A slave may employ a person to purchase ■ 

♦ That is, with a view to their cmaiioipa- ! ^ In other words, “ p' 

for one thousand diums 


In other words, “ purchase my feeedo 

fVimico-nrl TiTTiAfs.* 
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tsndcv tiic transaction is a sale ; or if it be I with a person whose evidence would naV-fec 
is an emancipation, with a reserva- j admitted in his [the agent’s] behalf, such as 
tion of the right of Willa; in which case his father or grandfather.~The two disciples 
the price is not demanded from the agent, ; allege that if an agent should sell a thing to 
notwithstanding he is the contracting party: any person whatever, standing in that rela- 
it is, moreover, possible that the master may tion to him (except his slave or his Mokatib), 
not be inclined to the emancipation, but may i for an equivalent to the value of the subject 
assent to the sale merely with a view to the of the sale, it is lawful; because agency is 
exchange, in which case, also, explanation is I absolute ; and an agent is not liable to sus- 
indispensable. I picion from such a saloj since the property 

A slave may act as the agent of another \ oi those relations is distinct and sepai’ate 
person in'purchasing his own p'eeaom. —Ir a from his property; and neither party is 
person say to a slave, “ purchase your own entitled to derive a heiiefit from^ the pro- 
person on my behalf from your masterperty of the other. It is otherwise ■where 


and the slave say to his^ master, “ sell me, 
on_ account of a particular person, for 
this quantity of dirms,” and the master 
accordinglv agree, in this case the slave 
becomes the property of tlie constituent; 
because a slave is capable of becoming an 
agent for the purchase of himself, since, 
with regard to me property in volved in his 
person, he himself is as a stranger; and as 
he is property, a contract of sale operates 
with respect to him, although the seller 
(because of the property being in the hands 
of the slave himself) be not entitled to 
detain him from the constituent after the 
sale, as a satisfaction for the price: and as 
the slave is capable of agency, it follows 
that if, in the case in question, he refer the 
contract to his constituent, it consequently 
holds good wdth regard to the constituent, 
because of its being in conformity to his 
orders; but if, instead of referring it to his 
constituent, he should refer it to ninself, he 
then becomes free, because the contract is 
in that case an emancipation, to which the 
master agrees. 

Objectiot?. —The slave is, in this case, an 
agent for the purchase of a specific thing; 
but an agent for the purchase of a specific 
thing is not entitled to purchase that thing 
for himself. 

Reply. —Although the slave, in this case, 
he an agent for the purchase of a specific 
thing, yet, by purchasing, he in reality per¬ 
forms an act of a different nature from pur- 


an . agent sells a thing to his own slave, 
because that, in fact, is a sale to himself, as 
the possessions of a slave are the property 
of his master ; and the right of a master 
extends to the earnings of his Mokatib, and 
becomes, in reality, bis property in the event 
of the Mokatib’s inability to discharge his 
ransom.—The arguments of Planeefa upon 
this point are twofold.— Eiest, any transac¬ 
tion which begets suspicion must be excepted 
from agency;—and the act of sale on the 
part of the agent, to persons under the above 
description, does beget suspicion, since they 
are excluded from giving evidence in his 
behalf. — Secokuly, a mutual right of usu¬ 
fruct and advantage subsists between the 
agent and such relations,* since each is 
entitled to derive an advantage frona the 
property of the other; the sale of any thing 
to tnem, therefore, is in a manner a sale to 
himself. — A similar disagreement subsists 
with respect to a contract of Sirf or of hire, 
under these circumstances, 

Jle may sell the article committed to him 
at whatever rate^ and in return for what^ 
ever commodity^ he thinhs ft, — Whoeveh is 
appointed an agent for the sale of any thing, 
may lawfully (according to Baneefa) sell 
that thing, either for a large or small price, 

' or in exchange for any thing else, as well as 
for money.'—The two disciples maintain that 
it is neither lawful to sell the thing at a 
great and obvious disadvantage, nor for any 
thing but money, for the following reasons ; 
— Eiiist, agency, although absolute, is yet 
restricted to the common customs of man- 


s 

chase,* and that act is therefore allowed to 
be expedited in his behalf. 

Ip, also, the slave simply say to his master kind; because, as all transactions (such as 
“ sell me,without mentioning the particular purchase and sale, for instance), are for the 
person, he is free; because his speech being) purpose of removing or remedying a want, 
absolute, and admitting of two interpret a- I they are therefore restricted to the measure 


tions, is not applied in favour of the consti¬ 
tuent, on account of the doubt which exists, 
and which consequently detpmines the 
transaction to be a contract in behalf of 
himself. 

Section III. 

Of Agency for Sale. I 

An agent for sale cannot sell to his father 


of that want (whence it is that agency for 
the purchase of a stove, or of ice, or of any 
animal destined for sacrifice, is restricted to 
the period in which those things are wanted); 
and the common practice among mankind 
is to sell a thing for on adequate value, and 
for this value (not in anything else, but) in 
money.—S econdly, sale at a great and evi¬ 
dent disadvantage is partly a sale and partly 


or grandfather . — An agent for purchase or | a gift; in tho same manner, also, the sale of 
sale is not permitted, according to Haneefa, | goods for other goods (which is termed Beea 
to enter into a contract of purchase or sale _ _ . _ ___ __ 


* Namely, emancipation. 


* N amely, his father and grandfather. (See 
Imbisat.) 
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^ i or barter) is sale in one shape, and I marriage, as tbe agent must necessarily rete- 
ase in another shape;—neither of these, the contract to his constituent, he is, there- 
therefore, can be absolutely termed a sale. | fore, not liable to saspioiou : — but it is other- 
The argument of Haneefa is that agency is 1 wise with an agent for purchase, as he may, 
absolute, and must therefore be permitted to j if he please, settle the contract in an absolute 
operate in an absolute manner, provided it ^ manne_r without referring it to his constitu- 


.-J 


be not subject to suspicion.—The sale, more 
over, of a thing at an evident disadvantage 
is a common practice when there is pressing 
occasion for the price; and, in the same man¬ 
ner, it is also common to sell goods in ex¬ 
change for goods, when one of the proprie¬ 
tors loses all desire for his own goods.—With 
respect to the example of the sale of a stove, 
or of icc, or of an animal destined for sacri¬ 
fice (as adduced by the two disciples in sup¬ 
port of their opinion),^ the doctrine regarding 
them cannot be admitted, according to the 
tenets of Haneefa, since the contrary is re¬ 
lated as an opinion of his upon those subjects. 
—Besides, sale at an evident disadvantage is, 
nevertheless, wholly a sale, and in no respect 
a gift; whence it is that if a person were to 
make a vow, saying, Gon I will not 
sell such a thing,” and afterwards dispose of 
it to an evident loss, he is forsworn. 

Objectioi^.—If sale at an evident disad¬ 
vantage be still wholly a sale, it follows that 
a father or executor may sell the goods of a 
minor at a disadvantage.—How, therefore, 
does it happen that they are both debarred 
from doing this ? 

Heply,—The reason is that their power is 
founded entirely upon their supposed regard 
for the interest of the minor ; and the trans¬ 
action in question being of a nature which 
argues a want of this regard, is consequently 
not permitted to them. 

In regard to a sale of goods for goods, it 
is either completely a sale, or completely a 
purchase; and cannot he partly a sale, and 
partly a purchase, since the properties of sale 
exist completely in it, as well as the proper¬ 
ties of a purchase. 

An agent may j)urchase a thing at any rate 
not greatly exceeding the value. —An agent 
for purchase may lawfully buy a thing for a 
price equivalent to its value : and also for 
more than its value, provided the dihierence 
he not very considerable ; but it is not law¬ 
ful for him to purchase it at a rate much be¬ 
yond the value, as this gives room for sus- 
jaicion, since it is possible that he may have 
lirst purchased it lor himself; and that after¬ 
wards, on perceiving the loss, he had deter¬ 
mined it for his constituent. If, however, 
an agent be employed for the purchase of a 
specific thing, and purchase it for a price 
much beyond its value, lawyers have ob¬ 
served that the bargain is nevertheless made 
for his constituent; since an agent for the 
purchase of a specific thing, as not being 
allowed to purchase that thing for himself, 


ent.—The term evident disadvantage, as here 
used, signifies a rate beyond the valuation of 
appraisers,—as where, for instance, if several 
persons make an appraisement of a thing, 
none of their appraisements equal the price 
gfiven.—Some have said that this term is used 
in the excliange of goods for goods, where the 
difference is as ten to ten and an half; and 
in cattle, where it is as ten to eleven; and in 
immoveable property, where it is as ten to 
twelve. The reason of these proportions is 
that the sale of the first kind is common ; of 
the second kind the sale is in a mean between 
frequency and rarity ; and of the thii*d, it is 
rare:—-and the disadvantage increases in 
proportion to the rarity of the transaction. 

Avi agent Jor the sale of a slave may lato^ 
fully sell any part or portion of him. —If a 
person, being appointed an agent for the sale 
of a slave,_ should sell the half of him, such 
sale is valid, according to Haneefa ; because 
the agency is in this instance absolute, and 
does not restzfiot the sale either to one or 
more contracts ; and as it would have boon 
valid, under such circumstances, if he had 
sold him wholly for half of the price, it 
follows that it is valid where he sells the half 
for half of the price, 'd fortiori.—The two 
disciples allege that the sale of the half of 
the slave is not valid, as not being agreeable 
to custom, and because it involves the vexa¬ 
tion of participation in the property:—^tho 
sale, therefore, is invalid ; unless the sale of 
the remainder also be completed previous to 
the disagreement of the parties, and their 
appeal to the Kazee,—in which case it is 
valid, since the sale of one half may he 
necessary to facilitate the sale of the other 
half (as where, for instance, there is no 
purchaser for the whole, when it would be 
incumbent on the agent to make partial 
sales)if, therefore, he sell the remaining 
half prior to the delivery of the subject of 
the first sale, it is evident that the sale of the 
first half was made with a view to facilitate 
the sale of the whole, and is consequently 
valid : but if, on the contrary, ho should not 
sell the remaining half, it is evident that the 
partial sale was not adopted as a means of 
facilitating the sale of the whole, and is 
consequently invalid.—This distinction, ac¬ 
cording to the two disciples, proceeds upon a 
favourable construction of the law. 

An agent for the purchase of a slave may 
purchase him either wholly or in shares. —If 
a person be appointed an agent for the pur- 
' chase of a slave, and purchase one half of 


is not, of consequence, liable to any suspicion. I him, the purchase remains suspended (that 
—In the same manner, also, if an agent for j is to say, it is binding on the constituent in 
marriage should contract a woman in mar- case the agent afterwards purchase the other 
riage to his constituent, engaging for a dower half); because the purchase of a part may 
beyond her Mihr Misl, or proper dower, it is ' he the means of the purchase of the whole 
lawful, according to Haneefa; because, in | (as where the slave, for instance, has become 




'fcitlll —' 
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R^ro|)erty of a number of persons, by 
i,iiSe$«‘ance, in which ease there is a necessity 
'fbr^e agent purchasing one share from one 
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sale, but had existed prior to it.—^The 
may also be of such a nature as required the 
inspection of women or i)hysicians:—^but 


heir, another from another, and so forth);— , although the opinion of women or physi- 
and where the agent purchases the remainder ' cians be sufficient to prevent contention, yet 

of the slave before ins eonsLituent rejects the -- ^ - 

first purchase, it is evident that he purchased 
part merely with a view to facilitate the 

purchase of the whole:—the contract of pur- ___ _ _ 

chase is therefore binding upon the consti- perceive the defect, in which case there is no 


it is not a sutheient ground for a decree of 
restitution t there is, therefore, a necessity 
for the proofs aforesaidunless, indeed, 
the Kazee himself witness the sale and 


tuent, and effectual with respect to him.— 
This is universally admitted.—According to 
Haneefa, there is a difference between this 


necessity whatever for those proofs.—The 
return to the agent is, in fact, a return to 
the constituent; and hence the agent 


and the preceding example ; for two reasons. : under no necessity of entering a suit against 
ITRST, in the purchase of a h^f of the slave ’ ’ ^ 

there exists a suspicion, as it is possible that 
the agent may have made the purchase in 
his own behalf, and becoming afterwards . ^ 

sensible of the defect arising from partici- on 
patod property, may have then determined ' 
it for his employer : a suspicion wiiich does 
not exist in the case of the sale of the half. 

Secojndly, the order of a constituent to sell 
any thing is an order relative to his own 
property, and is consequently valid; and 
such being the case, restriction or latitude 
must be attended to. — The order of a con¬ 
stituent to purchase any thing, on the con¬ 
trary, is an order relative to the property of 
another, and is consequently invalid ; and 
such being the case, restriction or latitude 
ai’e not objects of attention. 

^In agant to whom an article of sale is 
returned^ by a decree of the Kazee^ in conse- 
quence of an original defect^ may return it 
to his co7istituent^ ivho must receim it hack 
ivithout any suit. —If a person desire another 
to sell his slave, and the other sell the slave 
accordingly, and either take possession of 
the price or not, and the purchaser, in con¬ 
sequence of a defect of such a nature as 


his constituent to enforce his admission of 
the return. 

And so also^ where the defect is super- 
venient; provided the Kazee's decree he 7iot 
the agent's acknowledgment .— 
The law is similar where the purchaser 
returns the slave to the agent, in virtue of a 
decree of the Kazee, founded either on evi¬ 
dence or refusal to take an oath, on account 
of a defect of such a nature as may have 
taken place subsequent to the sale; beea,use 
evidence is absolute proof: and, as to the 
agent, he is under a necessity of declining 
to swear, as he had not always the posses¬ 
sion of the slave, having received him only 
after the appointment of agency, whence it 
is possible that he is unacquainted with the 
defect;—when, therefore, the purchaser re¬ 
turns the slave on account of tho^ agent’s 
refusal to take an oath, the sole affects the 
constituent, and he must take him back.— 
If, on the other hand, the purchaser return 
him to the agent, in consequence of a decree 
founded on his acknowledgment, the sale is 
absolute upon the agent, as acknowledgment 
is a weak proof (that is, does not affect any 
other than the acknowledger); and the agent 


could not have been supervenient (such, for) does not act from necessity, in this case, as 


instance, as an additional finger), return him 
upon the agent’s hands, by a decree of the 
Kazee, founded either upon evidence, or on 
the refusal of the agent to take an oath, or 
on his express acknowledgment,—in this 
case the agent may return liim to the con¬ 
stituent ; because the Kazee, in this instance, 
has expressly determined tho defect to have 
had existence during the possession of the 
seller, on which account ho decrees the 
return; and hence his decree is not, in fact, 
founded on^ any of the above circumstances, 
namely, evidence, refusal to take an oath, ox 
acknowledgment. 

—What occasion, therefore, for 
the exhibition of these proofs? and why is 
any mention made of them in this case ? 

Keply. —To remove the doubt thus stated, 
the author of this work observes, that the 
Kazee knows with certainty that a defect, 
such as above described, could not happen, 
in the course of a month ; but not knowing 
when the sale took place, there is therefore a 
necessity for these proofs, in order to ascer¬ 
tain the date of the sale, and that the Kazee 
may bo enabled clearly to determine that 


he had it in his power either to have 
remained silent, or to have refused taking 
an oath. 

In which cuse the constituent is not obliged 
to receive it hack without a suit. —The agent, 
however, may afterwards litigate the matter 
with his constituent, and oblige him to take 
hack the slave on liis establishing proof by 
evidence, or on the constituent’s refusal to 
take an oath.—It is otherwise where the 
purchaser returns the slave to the agent, on 
his acknowledgment, without a decree, for 
in this case he has no grounds for a suit 
against the constituent to compel him to 
retake the slave; because this return is a 
sale do novo with respect to a third person, 
who is neither the purchaser nor seller; and 
the constituent must be this third person, 
since none but the agent can be considered 
as the seller.—The agent, therefore, in re¬ 
ceiving back the slave from the purchaser to 
whom he had sold him, does, as it were, 
repurchase him; and hence he is debarred 
from returning him to the constituent, or 
litigating the matter with him,—A return of 
the subject of the sale, on the other hand, in 


the said defect had not happened since the j virtue of a decree of the Kazee founded on 
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aa a^tfowledgmoat of the sollor, is an an- 
nalsiemt of the contract of sale, and not a 
sale de novo; because although the autho¬ 
rity of the Kazee be general, yet acknow¬ 
ledgment is but weak proof. —In this case, 
therefore, as the contract of sale is annulled, 
the agent is entitled to sue the constituent, 
in order to compel him to receive back tlie 
slave : but as his ackaowledgment is insutfi- 
cient proof, the constituent cannot be^ com¬ 
pelled to receive back the slave without 
proof by evidence,* 

If the defect he original, the constituent 
must receive hack the article f rom his agent 
without litigation, lohether it he returned hy 
the purchaser in consequence of his [the 
agent*s'\ acknowledgment, or not —If, on the 
other hand, the defect on account of which 
the purchaser has returned the slave be of 


.t is UiAIil J 


relative and restricted; whence it is < 
one person should say to another, ** I have 
made you agent with regard to my pro¬ 
perty ' the agent would not be permitted, to 
do as he pleased with regard to the property, 
but would be restricted entirely to the pre¬ 
servation of it.—If, on the other hand, a dis¬ 
agreement similar to that m question should 
take place between a manager* and his prin¬ 
cipal, the assertion of the manager must be 
credited; because Mozaribat is in its original, 
nature general and absolute ; whence it is 
that if a person should say to another “ I 
have delivered this property to you by way 
of Mozaribat,'^ or, “ take this property by 
way of Mozaribat,” the other might lawfully 
perform acts of Mozaribat with that pro¬ 
perty.!—la Mozaribat, therefore, an argu¬ 
ment exists of its being absolute. It would 


such a nature as cannot be supervenient | be otherwise, indeed, if the principal should 


(such as a superfluous Auger, for instance), 
and the return be made to the agent in con- 
sequeace of his acknowledgment of the de¬ 
fect, without any decree of the Kazee,—in 
this case, according to one tradition, the 
constituent is obliged, without the necessity 
of establishing a suit against him, to receive 
back the slave; as the return is of a deter¬ 
minate nature, and therefore the parties did 
of themselves what the Kazee would have 
done,—According to many traditions, how¬ 
ever, the agent has here no right to sue the 
constituent, in order to make him receive 
back the slave, for the reason already stated, 
that “the purchaser’s returning the article 
to the agent, in consequence of his acknow¬ 
ledgment. is a sale de novo, with respect to 
others than the parties themselves; and the 
constituent is not a party.”—^In regard to 
the assertion contained in the first tradition, 
that “t e return of the subject of the sale 
was a thing of a determinate nature,” it is 
not adm tted ; because the right of the pur¬ 
chaser, at first, was that the subject of the 
sale should be in a oomidete and perfect 
state; nd failing of this, his right then 
relates to a return of the subject; and after¬ 
wards it shifts, and relates to a restitution 
of the exact quantity of loss he may have 
sustained in the price.—In this ease, there¬ 
fore, the return of the subject of the sale is 
not a thing of a determinate nature. 

A constituent must he credited with respect 
to his instniGtiom,—lT^ the constituent and 
agent disagree, the one asserting that “ he 
had ordered the other to sell his slave in ex¬ 
change for ready money, and that he had 
nevertheless sold him on credit, "and the 


declare that he had given the property ^ bo 
used by one particular mode of Mozaribat, 
and the manager should declare that he had 
stipulated another mode: for, in such a 
case, the assertion of the principal would bo 
oredited; because the parties are both agreed, 
in this instance, that the Mozaribat was re¬ 
stricted and not absolute; and Mozaribat, 
wlienever it ceases to be absolute and is 
determined to be restricted, resolves itself 
into a mere agency.— It is to be observed that 
an unrestricted commission to sell anything 
may relate either to ready money, — or to 
credit, whether for a long or a short period, 
according to Haneefa. The two disciples 
maintain that the period of credit must be 
confined to what is customary.—The princi¬ 
ple on which this proceeds has been already 
explained. 

An agent for sale is not resp07isible for 
consequetices'. —If a person order another to 
sell his slave, and the other, having ac¬ 
cordingly sold him, should take a pledge for 
the prioe, which pledge is afterwards lost or 
destroyed in his possession,—or, if he should 
take security from the purchaser for the pay¬ 
ment of the price, and both the^ surety and 
the purchaser die insolvent, or disappear, so 
as to leave it unknowfl whither they are gone 
—in neither of these cases is the agent re¬ 
sponsible : for he is the original with respect 
to the rights of the contract of sale; and 
seisin of the price is one of these rights ;— 
and as the taking of security was with a view 
to add to his certainty, and the taking of a 
pledge was in the nature of a bond to answer 
the payment of the price, it follows that he 
was competent to these acts.—-It is otherwise 


other that “ he [the constituent] had merely i with respect to an agent for the receipt of 
desired him to sell him, and that he had said . 

nothing more,”—in this case the assertion of 
the constituent must be credited; because he 
is the person from whom the order issued; 
and no argument exists of this order being 
absolute, agency being in its original nature 


* Meaning, 
defect. 


proof to the existence of tbe 


debt; for he acts by way of substitution; 
that is to say, the creditor has substituted 
him to receive the debt for him, but has not 


• Arab. Mozarib.—Meaning, an agent for 
trade. It is particularly treated of under the 
head of Mozaribat. 

t That is to say, might employ it in trade 
according to his own discretion. 
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r - to take secniity or o pledge in 

oppfls^on to the debt; whereas an agent for 
’pnmiase, on the contrary, -receives the price 
in virtue of his being a principal, and a party 
in the contract, and therefore the constittient 
cannot prevent him from performing these 
acts. 

Section IV, 

Mhcellaneom CmcB, 



were otherwise if the constituent had^ 
to the two agents, “divorce a particular fvife 
of mine if you please,’’ or “the business of 
such a wife is in your hands,’’—for in this 
ease it would not be permitted to one of the 
two agents to divorce the said wife ; because 
the constituent has committed the divorce 
to the thought and judgment of both; and 
also, because he has suspended it upon a cir¬ 


cumstance relative to both,—namely, their 
Joint agents cannot act separately without pleasure,—and as he has connected it with a 
a mutual concurrence,— Je a person appoint j circumstance relative to both, it becomes 
two agents, it is not perinitted to either of analogous to where a person connects the 


them to act in any matter relative to their 
agency, without the concurrence of the other. 
Til is IS the law with respect to all transac¬ 
tions which regnire thought and judgment 
(such as sale, Khoola, and so forthj, because 
the constituent, in those transactions, may 
have a confidence in the joint judgment of 
both the persons in question, although not 
in the single judgment of either of them. 

Ohjectiojv. —Where the price is lixed, 
there can be no need for thought and judg¬ 
ment ; and therefore, in that case, the act of 
one of the parties ought to be valid; whereas 
it is held to be otherwise. 

Reply. —Although the inice be fixed, yet 
there may be occasion for judgment to in¬ 
crease it, and also to make a proper choice 
of a purchaser. 

Except in the management of a suit ,— The 
act of one of two agents without the con¬ 
currence of the other is not valid excepting 
in some particular cases:—as where, for in¬ 
stance, a person appoints two agents for the 
management of liis suit, in which case either 


divorce with the arrival of two persons at a 
particular house ; in which case the execu¬ 
tion of it rests on the arrival of both these 
persons at the said house; and so also, in 
the case in question, it depends on the joint 
wish of both the agents. 

An agent cannot appoint a secondary 
agent,— agent is not permitted to appoint 
another person an agent to execute a com¬ 
mission to which he himself was appointed, 
as the constituent, in committing the transac¬ 
tion to him, did not empower him to appoint 
an agent for the execution of it.—The 
reason of this is that although the con¬ 
stituent be satisfied with the judgment of his 
own agent, yet it does not follow that he is 
satisfied with the judgment of another per¬ 
son, since mankind in this respect are 
different. 

XJnless hy consent of his constituent; or^ 
unless his powers he discretionary, — It is, 
therefore, not lawful for an agent to appoint 
an agent, unless with the consent of his con¬ 
stituent; or unless the constituent should 


of these may lawfully act without the other; have desired the agent to act according to 


because their joint action is impracticable, 
as it would only create a noise and confusion 
in the assembly of the Kazee. Their judg¬ 
ment, moreover, is required to be exerted 


his wisdom and judgment,—in the first of 
which cases the consent is express; and in 
the second, the constituent commits his busi¬ 
ness, in an absolute manner, to the agent's 


previous to the assembly of the Kazee; in i discretion.—As, in this case, however, the 


other words, they ought previously to con¬ 
sult with each other, ana then one of them 
ought to attend the meeting of the Kazee 
to manage the replies and interrogations; 
which may be more effectually executed by 
one than two, since, in the latter case, much 
noise and confusion would ensue. 

Gratuitoiis divorce or manumission^ the 
restoration of a deposit, or the discharge of 
a debt. —In the same manner it is lawful for 
one of two agents to act singly in case of 
their having been jointly appointed agents 
hy another to execute a divorce in his behalf 
without a compensation ; or to emancipate 
his slave without a consideration ;— or to 
restore a deposit to the owmer of^ it ;• or, 
lastly, to discharge a debt due by him. The 
reason of this is, that in these cases there is 
no necessity for consultation and judgment, 
since in all of them explanation merely is 
reijuired; and the speech of one man, in 
this respect, is equal to that of two,—It 


* In opposition to Khoola, or divorce for a 
compensation. 


agency of the secondary agent is valid, he is 
the agent of the primary constituent; and 
hence the primary agent has not the power 
of dismissing him, nor would his power of 
agency cease in case of the death of the 
primary agent* The agencies of both, how¬ 
ever, would terminate in the event of tho 
death of the constituent. A case which 
exemplifies this has been already set forth 
in treating of the duties of the Kazee. 

Contracts entered into hy a secondary 
agent in the presence of the primary are^ 
however, valid .—‘If an agent appoint an 
agent without the consent of his constituent, 
and the secondary agent conclude a contract 
of sale in the presence of the primary agent, 
tho contract is in that case valid, because it 
has had the advantage of the wisdom and 
judgment of the primary agent, which is the 
very object of the constituent.—A disagree¬ 
ment, however, subsists with r-espeot to the 
rights of this contract.—Some have said that 
they appertain to the primary agent, as the 
constituent has not acqaiesced in any other's 
undertaking the fnlfilinent of the contract; 
whilst others maintain that they relate to 
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a.sreut, as bsiaf the actual - that his evideuoo with respaot to them 
^frambl^<n the contract. If, bn the other ' admitted,—Besides, the power in these 

secondary a<?ent conclude a con- 1 (that is, the right of acting with regard to 
tract in the absence of the primary agent, it ‘ the property of an infant), is granted with a 
is not valid, as it has not the advantage of i view to the infant’s advantajje, and oat of 
the wisdom and judgment of the primary regard to his interest; and hence it is 


agent. 

And the7j are also valid^ although made in i 
his absence^ provided he afterwards consent I 
to them , — ‘Ip, however, the primary agent, 
having received information of the contract, 
should express his acquiescence in it, it is | 
then valid : and so also, a oontraot becomes 
valid which, having been concluded by some 
other than the agent, afterwards receives his 
assent on his hearing of it, since it has thus 
the benefit of his judgment. 

And the same of a contract engaged in by 
any stranger. —Ip, also, the primary agent 


necessary that this power he consigned to a 
person competent and affectionate, in order 
that the end may be answered; now com¬ 
petency is destroyed by slavery; and the 
existence of affection to a Mussulman is in¬ 
compatible with infidelity : a right of action, 
therefore, with regard to the property of the 
infant in question, cannot be committed to a 
slave or an infidel. 

And the same of an apostate ^ or infidel alien, 
— llaneefa, A.boo Yoosaf, and Mohammed, 
are of opinion that an apostate who suffers 
death on account of his apostacy, and an iu- 


first fix a price to be observed by the secon- ' fidol alien, are, with respect to an infant 


dary agent, and the secondary agent then 
enter into a contract of purchase or sale, such 
contract is valid; because the exertion of 
the primary agent’s judgment is evidently 
required only for the purpose of fixing the 
price, which has been already done. 

Or that iin a case of purchase or sale) the 
constituent had previously fixed the rate .— It 
is otherwise, however, where the constituent 
appoints two agents, and fixes the price him¬ 
self : for, in this case, notwithstanding the 
constituent’s settlement of the price, the 
conclusion of the contract by one agent, 
although at the fixed price, would not be 
valid. 

Joint agents must act togethery although 
the constituent liave.fixed the rate ,— Becattsi!) 
where the constituent appoints two agents, 
notwithstanding his having fixed the price, 


daughter who is a Musslima, in the same pre¬ 
dicament with a Zimmee (that is to say, 
neither of these has a right to perforin any 
act with regard to her property, such as pur¬ 
chase or sale, or the contracting of her in 
marriage with another) ; -because an infidel 
alien is endowed with still less power over a 
Mussulman thau a Zimmee; ana with respect 
to an apostate, although (in the opinion of 
the two disciples) he possesses power with 
regard to his own property, yet liis power 
over his children, or over their property, 
remains suspended upon his repentance and 
return to the faith, according to all our 
doctors; because a power of notion, with 
respect to the property of an infant, is 
founded on the infant’s advantage, and a 
regard for his interest; and an apostate’s 
regard for the interest of his child (being a 


his 

return to the faith; now "this is a circum- 
stanoe of doubt: if he be put to death in his 
apostaoy, it is then evident that he has no 
power of action, and all such acts are conse¬ 
quently null ifj on the other hand, he 
return to the faith, it becomes the same as if 
he had been always a Mussulman, and his 
acts of the nature in question are therefore 
valid. 


it is evident that his object is a union of Mussulman) must entirely depend 

the judgments of both, in order either to --• - 

increase the quantity of the goods (if they he 
agents for purchase), or to make a proper 
choice of purchasers (in case they be agents 
for sale), as was before stated: whereas, if 
tlio constituent should not fix the price him¬ 
self, but resign tlie management of the con¬ 
tract to one person (being his immediate 
agent, and not the agent of his agent), in 
that case his object is to obtain the judgment 
of the agent in the grand point ot the con¬ 
tract, namely, the amount of the price. 

A Mohatih, a slave, or a Zimmee cannot 
act on behalf of an infant daughter being 
a Musslima. —If a Mokatib, an absolute 
slave, or a Zimmee, oontraot a marriago in 
behalf of a minor daughter who is free 
and a Musslima,—or make a purchase or 
sale in behalf of a minor child under such 
description,—it is unlawful (and the same 
of every other transaction which they per- , 
form relative to the property of such a chi Id); 1 
as a slave or an infidel are^ not endowed 
with authority, because of their slavery and 
infidelity; for as a slave has not the power 


CHAPTER III. 


OP 


TflP APPOINTMEN'T OF A0ENT9 FOU LITI- 
Oi.TION' AND FOR SEC9IN. — (RHASOOAIAT, 
OR LITIGATION, MEANS A CONVERSATION 
CARRIED ON LET WEEN TWO PERSONS IN 
TITE WAY OF CONTENTION AND DISAGREE¬ 
MENT.) 

Agency for litigation implies and invoices 
an agency for seisin. —Ip a person appoint 
another his agent to contend for something 


_-- • , in his behalf, the person so appointed is held, 

to marry in his own behalf, it is evident that' in the opinion of all our doctors, to bo also 
he cannot have that power with respect to I an agent for the seisin of that thing, whether 
others; and an infidel, on the other hand, i it be debt or substance.—Ziffer alleges that 
has no power over Mussulmans; insomuch ' ho canaot be considered as an agent for 
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his cori^titueilt acquiesces ouly 
for litigatioa his behalf*— ' 
^bitigation, moreover, is one concern, and 
seisin is anotlier concern; and the constituent 
expresses his acjiuiescenoe in. the litigation, 1 
but notin the seisin. The argument of our j 
doctors is that when a person becomes em- 1 
powered with respect to anything, he neces¬ 
sarily becomes empowered with respect to 
the completion of that thing; and the end 
and completion of a contention for anything 
is the seisin of that thing. 

But decrees are passed on the contrary 1 
principle in the present times. —In the pre- I 
sent age decrees pass according to the opinion 
of Ziffer; because of the apparent want of' 
probity of agents in this ago; and also, i 
because many men may be trustworthy in 
regard to the management of a contention, 
and not with respect to the seisin of property. ; 
—It is to be observed that an agent for liti- , 
gation is analogous to an agent for exacting | 
the payment of a debt; because he also is, 
competent to the seisin, inasmuch as the , 
seisin of a debt is in effect included in the j 
suing for the payment of it. The common 
acceptation of the word, however, is diffe- i 
rent, because from Takaza^ [exacting by I 
means of a suit at law] seisin is not generally 
understood; and the common acceptation 
must be preferred to the virtual meaning.^ 
According to the decrees in this age, there¬ 
fore, he is not an agent for seisin. | 

If there be two agents for litigation, they 
are in that case required jointly to receive 
seisin of the thing which is the object of con¬ 
tention ; because the constituent has ex¬ 
pressed his acquiescence in the probity of 
them both jointly, and not in that of either 
of them singly ; and as the conjunction of 
both, with respect to seisin, is practicable, 
they must therefore take possession together. 
—It is otherwLse witli^ respect to the mere 
litigation, because their joint action is in 
that particular impracticable, as has been 
already demonstrated. 

An affent empowered to tahe possession of 
a debt is also an agent for litigation.- -\Yno- 
eveh is an agent in behalf of another for the 
seisin of a debt due to him, is also an agent 
for litigation in behalf of that person, 
according to Huneefa (whence it is that if 
the other party bring evidence to prove that 
the constituent had received payment of his 
debt, or had given the creditor an acquittal, 
such evidence, in the opinion of Haneefa, 
would be admitted).—The two disciples 
maintain that the agent in question is not 
an agent for litigation (and such also is 
reported, by Hasan, from Haneefa) ; because 
seisin and litigation are different things ; 
and it does not follow that a person, from 
being trustworthy with regard to property, 
should also be skilled in the business of liti¬ 
gation. The acquiescence of the constituent, 
therefore, in the agency for seisin, does not 
necessarily involve his acquiescence in the^ 
agency for litigation.—The argument of 
Haneefa is that an agent for the seisin of a 


debt is an agent for the substantiatikiAil. 
property (that is, he is an agent for the 
receipt of a consideration for a debt which is 
the right of the creditor, in order that such 
consideration may become the property of 
the creditor; because it is impossible to 
receive the actual substance of the debt; and 
hence whatever he receives in the discharge 
of the debt becomes the property of the cre¬ 
ditor ; and as this is a compensation, or con¬ 
tract of exchange, the agent is consequently 
the principal, he being so with respect to all 
such rights as a contract of exchange re¬ 
quires) ;—and such being the ease, he is of 
course the plaintiff, and is entitled to carry 
on the suit in the same manner as an agent 
for litigating a right of pre-emption, or for, 
purchase. He most resembles, however, an 
agent for litigating a right of pre-emption; 
because an agent for the receipt of a debt, 
institutes his suit prior to the seisin of it, in 
the same manner as an agent for maintain¬ 
ing a right of pre-emption institutes his suit 
prior to his taking the right; ^ whereas an 
agent for purchase cannot institute a suit, 
until he has completed the contract of pur¬ 
chase. 

A commission to tahe possession of s»6- 
stance does not involve a commission to litU 
(jate, —Ax agent for the seisin of substance* 
IS not an agent for litigation, according to all 
our doctors; because he is a mere trustee; 
and also, because the seisin of substance is 
not an exchange : he is, therefore, considered 
merely as a messenger.—Hence, if a person 
commission another to take possession of his 
slave, and the person in whose possession the 
slave is should prove by witnesses that the 
constituent had sold the slave to him, the 
Kazee must not decree the sale against the 
agent, until the constituent himself appear. 
—This proceeds upon a favourable construc¬ 
tion.—Analogy would suggest that the slave 
should be delivered to the agent, because, as 
the proof has been exhibited against a per¬ 
son who is not the adversary (since the 
agent is not the adversary), it cannot there¬ 
fore be admitted. The reason for a more 
favourable construction, in this pai'ticular, 
is that the evidence goes to two points ;— 
First, to prove tlie sale on the part of the 
constituent, and the consequent destruction 
of his property;— Secondlv, to prove that 
the said agent has no right to make seisin 
of the said slave.—Now, although the evi¬ 
dence on tho iirst point be not against a 
regular adversary, yet in regard to the 
second point it is against a regular adver¬ 
sary (for tho agent is the adversary on tlio 
second point) :—tho evidence, therefore, is 


* Arab. Ain ; —meaning some actually 
existant property (such, for instance, as au 
article borrowed under^ au arreeat loan), in 
op]:)osition to a debt in money, or to an 
article compensable by an equal quantity of 
the same article (such as grain, and tho 
like). 
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_fitted with respect to the second point, 

Bilt not with, respect to the first point; 
''^'whence, if the constituent were himself to 
appear, it would be necessary to exhibit the 
evidence de novo, to prove that he had sold 
the slave.—It is therefore the same as if 
evidence had been adduced to prove that the 
constituent had dismissed his agent, for that 
would be admitted so far as to prevent the 
agent from the seisin; and so also in the 
case in question.“—The effect is the same in 
cases of emancipation, divorce, and the like. 


dgmeht^IhLj 


ceptod from it, for if acknowledgmehtj _ 
comprehended under litigation, the excep¬ 
tion of it would be invalid, in the saino 
manner as the exception of the denial of 
the agent. ^—A similar disagreement also 
subsists with respect to the case of a person 
appointing another his agent to give, in an 
absolute manner, an answer in his behalf: 
for this kind of agency is restricted to an 
answer that relates to litigation; because 
such is the common practice ; and hence an 
agent to give an answer in an absolute man- 


•Thus, if a person commission another to ; net is, in fact, an agent for contention.—The 
bring his wife from her present place of , reason for a more favoiirable construction 
residence,—'Or to bring his male or female of the law. in this particular, is that agency 
slave,—and the agent having arrived at the I for litigation is indisputably valid ; and the 
" 'validity of it extends to every point ill which 

the constituent is competent. Kow the con¬ 
stituent is in an absolute manner competent 

____ ^ , with respect to an answer, whether it relate 

such evidence must bo admitted, so far as to ! to denial or acknowledgment; for bis power 
prevent the agent from carrying them away ‘ is not confined and determined to one of 
until the constituent shall himself appear,— 1 these only. The agent, therefore, is also 
but not with respect to the divorce, or the 1 competent to either of these. Simple llti- 
* ' gation,t moreover, figuratively signifies 


place of their residence, the wife should 
prove, by witnesses, that her husband had 
aivoiced her,—or the slave prove, by wit¬ 
nesses, that he or she had been emancipated, 


emancipation. , . ^ 

An agent for litigation is empowered to \ general reply ; and as there is always 
make concessions on behalf of Ms eonstitiient.' 

—If an agent for litigation make an acknow¬ 
ledgment, before the Kazee, of something 
affecting his constituent, such acknowledg¬ 
ment is valid with respect to the constituent. 

If, however, he should make the acknow¬ 
ledgment before any other than the Kazee, 
it is not valid (according to Haneefa and 
Mohammed, arguing on a favourable con¬ 
struction of the law) but the agent, in 
consequence of making such acknowledg¬ 
ment before another than the Ivazee, is dis¬ 
missed from his appointment; and therefore, 
if he should afterwards claim his agency, 
and bring witnesses to prove his acknow¬ 
ledgment, it would not be admitted.*—Aboo 
Yoosaf alleges that an acknowledgment 
made before any other than the Kazeo is 
likewise valid with regard to the constituent. 

What is here said proceeds upon a lav our- 
able construction.^— Zi&ev and Shafei main¬ 
tain that the acknowledgment is not in 
cither case valid with respect to the consti¬ 
tuent : and this (which was the first opinion 
of Aboo Yoosaf on the subject) is conform¬ 
able to analogy; because the agent was 
directed to litigate; and by litigation is 
understood contention, since this is an essen¬ 
tial property of litigation: now acknow¬ 
ledgment is the reverse of contention; and 
a direction to perform any act cannot extend 
to the reverse of that act : on which prin¬ 
ciple it is that (as contention is necessary to 
the existence of litigation) an agent for liti¬ 
gation is not competent to the acts of com¬ 
position or exemption ; and also, that a 
commission of agency is valid, where the 
agent’s acknowledgment is expressly ex- 


* In other words, of agreeing to a compo¬ 
sition, or giving a discharge, for a debt. 


affinity between the figurative and the 
literal sense of a term (as will be hereafter 
demonstrated), the term must, in the pre¬ 
sent instance, be received in its figurative 
sense, so as to render the agency indis¬ 
putably valid ; for if the term be adopted 
in its literal sense (namely, contention), it 
would follow that the appointment is a com¬ 
mission to quarrel and contend ; and quarrel¬ 
ling and contention are prohibited ; and the 
appointment of an agent with respect to a 
prohibited thing is forbidden. It is there¬ 
fore indispensable that the term be taken 
in its figurative sense (so as to render the 
agency valid), as this is most becoming the 
Mussulman character. 

Case of an appointment of agency with 
an exception af acknowledgment.- a per¬ 
son appoint an agent for litigation, and 
except his acknowledgment, it is recorded 
from Aboo Yoosaf that the appointment is 
invalid, since after the exception of the 
acknowledgment there remains^ only the 
denial; and as tho constituent is not em * 
powered with respect to denial only, except 
where he knows the claim of the adversary 
to be unjust, ho cannot limit the power of 
the agent to denial only. It is recorded 
from Mohammed (on the other hand), that 
th is ia valid; for the exception of acknow¬ 
ledgment by the constituent clearly indicates 
that he himself is empowered only witJi 


* “ In the same manner as the exception 
of the denial of the agent: ”—that is, in the 
same manner as if tho agent’s power of deny¬ 
ing and rejoining, &c., were expressly ex¬ 
cepted from his commission. 

t Arab. Khasoomat. — The reasoning in 
this passage turns entirely iijion the primi¬ 
tive sense and generally accepted meaning 
of the term. 
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yto denial, T^eoause of his knowing 
of his adversary's ploa.^ If, how 


bility; and thus one of the essentiaD 
agency (namely, action in behalf of another) 



ever, he should have expressed himself I would be destroyed. Secondly, if the agency 


be valid, it necessarily follows that in oaso 
the agent were to say “ he had received the 
debt,” his assertion is credited (since an 
agent is a trustee): * and this conclusion 
must be rejected in the present, instance 
, as the agent’s assertion cannot be credited, 
should appoint _an agent for litigation and | since in it he endeavours to exempt himself 
should except his acknowledgment, it is in- , from responsibility. The agency, Therefore, 


generally, the commission must be inter 
preted to convey a power of general reply, 
which is boeoraiug the condition of Mussul¬ 
mans. It is also related of Mohammed, that 
he made a distinction between the plaintiff 
and defendant, observing that if a defendant 


valid; because a defendant is compelled to 1 is invalid, because of the inadmissibility of 
make an acknowledgment when put to his 1 the conclusion arising from it. It is to be 
oath, and therefore has not the power to • observed that the agent, in this instance, 
establish agency for a purpose prejudicial to ^ resembles the owner af a Mazoon, privi- 
the plaintiff, that is, for denial, as to this he | leged slave, involved in debt. In other 
himself ia nob competent. The plaintiff, on | words, if the master of an insolvent Mazoon 
the contrary, is at liberty either to acknow- j were to emancipate him, so as to be himself 
ledge or deny, as he pleases ; and hence he is | responsible for his value to the creditors, 
entitled to appoint an agent for one of those i and the creditors demand payment of the 
jturposes, and to except the other.^ Aboo j whole of the debts from the slave, appoint- 

iag the master agent for the receipt o 5P them, 
the agency would bo invalid, because of the 


Yousaf argues that an agent is the substitute 
of his constituent; and as the acknowledg¬ 
ment of a constituent is not limited to the 
court of the Kazee, so neither ought that of 
his substitute to be so limited. Haneefa and 
Mohammed, on the other hand, argue that 
agency for litigation extends to a reply, 


two reasons above recited, in treating of the 
ageuoy of a surety. 

Case of a flea of agency urged for the re- 
ceipt of a dM in absence of the constituent, 
—If a person plead his being agent for the 


which is termed litigation either in its literal ! receipt of a debt due to another person who 
or metaphorical sense. Now an aoknow-; is absent, and the debtor verify his assertion, 
ledgment in the assembly of the Kazee is in this case he [the debtor] must be directed 
metaphorically termed litigation, either be- I to deliver the debt to the agent; because his 
cause it is opposed to the litigation that has ' verification of the claim is an aoknowiedg- 
issuod, or because^ the litigation is the cause I moat against himself, sinoo what tho agent 


of the acknowledgment; the acknowledg¬ 
ment, therefore, is limited to the assembly 
of the Kazee. If, on the other hand, it be 
proved, by evidence, that such an agent had 
made an acknowledgment elsewhere than in 


reoeivGS is purely the property of the debtor. 
—If, therefore, the absent person afterwards 
appear, and verify the assertion of the agent, 
there will be no contention whatever: but if 
otherwise, the debtor must again pay the 


the assembly of the Kazee, his agency deter- ; debt to the absentee (who is now present), 
mines : and consequently if he should make j because his former payment of it is not estab- 


a claim with respect to the point concerning 
which he had before made acknowledgment, 
and should adduce evidence to prove it, his 
claim would not be admitted, nor would tho 
object of it be yielded to him, because of the 
prevarication of which he has been guilty. 
The agent, in this instance, therefore, re¬ 
sembles a father or an executor, who makes 
an acknowledgment prejudicial to the infant 
under his charge in the assembly of the 
Kazee, which is of no effect; whence if they 
should afterwards prefer a claim to the ob¬ 
ject of it, and addtice evidence to prove 
their right, it would not be admitted, nor 
would the article in diapute bo given to 
them. 

Agency for the receipt of a debt, com¬ 
mitted to the surety for the deht^ is invalid ,— 
Ip a person bo surety for property in behalf 
of a debtor, and the creditor appoint the 
said surety his agent for the receipt of the 
debt, such agency is absolutely invalid, for 
two ■ reasons ;—FrKST, the business of an 
agent is to act in behalf of another; and if 
the agency of the surety were supposed to be 
valid, it would necessarily' follow that he 
acts as agent in behalf ol his own person, 
ill order to exempt himself from responsi- 


lished, as the creditor denies the agency; and 
his denial of agency, if conlirmed by an oath, 
must be admitted. — The former payment 
through the agent is therefore invalid ; and 
the debtor is consequently entitled to retake 
from him whatever ho had paid to him, pro¬ 
vided it be still extant in his possession; be¬ 
cause his object, in making the payment, was 
to free himself from responsibility; and as 
this object has not been fiutillGd, he has there¬ 
fore a right to retake it.—If, however, the 
thing be not extant in tho possession of the 
agent, but have been destroyed, in that case 
the debtor is not entitled to retake any thing 
from the agent, since he, by his veritica- 
tioii, acknowledged the right of tho agent 
to the receipt of it. As the debtor, however, 
in this instance, suffers an oppression from 
his credulity, and it is not lawful for the op¬ 
pressed to oppress others, he is not allowed to 
take anything from the agent, in case of the 
destruction of the thing ^iven to him;—un¬ 
less, at the time, of making the payment to 


* Arab. Amcen;—meaning a confident; 
one whose word must be relied upon. 









m 


\ au^nt, he had taken 


for the restitution, m the event of 
^ - the>hsent person’s denial of the agency ; in 
which case it would bo lawful for him to 
retake whatever he may have paid, as the 
agent became surety, and is consequently 
liable for it. 

Objection.—T he security, in this case, 
ought not to be valid, since it is essential to 
the validity of bail or security that there he 
a debt due by the suretee; and the suretee, 
in the present instance, is the constituent, 
who does not owe any debt. 

Reply.—T he security is valid, because it 
is referred to the period when the constituent 
shall have received the second payment of his 
debt; in ivhich case he is responsible in the 
conception of both the agent and the debtor; 
the security is therefore valid, in the present 
instance, in the same manner as in all other 
cases. 

If, on the other hand, a person should 
plead his being the agent of a certain absentee 
for tho receipt of a debt due to him. and the 
debtor, without either verifying or falsifying 
his claim, remain silent, and yet pay the debt, 
and the proprietor of the debt_ afterwards 
appear and exact payment of it from_ the 
debtor, he (the debtor) is in this case entitled 
to a repayment from the agent, because he 
did not verify the agency; for in fact he did 
nothing else than make a payment in the 
hope that it would be acquiesced in by the 
constituent; and, on Ms being disappointed 
in this hope, he is consequently entitled to 
an indemniheation from the agent,—The law 
is also the same, where the debtor pays the 
debt to the agent, after falsifying his claim ; 
as is obvious from the reasons already stated. 
—Itis however to be observed that, in the seve¬ 
ral casesof verification, falsification, or silence, 


AOKNCV. 

the a^ent himself as i since (in opposition to the preceding 



a debtor) the trustee here makes an t 
ledgment with respect to the property of 
another.—If, however, the person in question 
plead that “his father having died, the said 
deposit had devolved by inheritance to him, 
and that there were no other heirs," and the 
trustee verify tliis, he must be directed to 
deliver the deposit to this person ; because 
the trust is no longer the father’s property, 
after his decease; and the trustee and the 
pepon in question are both agreed in its 
being the property of the heir :—the trustee, 
therefore, must be directed to deliver his 
trust to this person, as being the heir. 

A person commissiofied to receive a trust, 
on the plea of having purchased it, is not 
entitled to receive it from the trustee, —If a 
person plead that he had purchased a deposit 
from the proprietor of it, and the trustee 
verify his assertion, yet the trustee is not 
entitled to deliver the deposit to him; be¬ 
cause the verification of the trustee during 
the lifetime of the depositor is an acknow¬ 
ledgment vrith respect to the property of 
another: and hence their assertions (namely, 
that of the trustee and of the person who 
prefers the claim) are not valid, with regard 
to tho establishment of proof of the sale on 
the part of the proprietor. 

A person conmiissioned to receive a debt, 
is entitled to receive it, although the debtor 
plead^ his having aheady paid it, —If a person 
appoint an agent for the receipt of a debt 
due to him, and the debtor plead that ho 
had acquitted himself of the debt to the 
proprietor, yet it is incumbent on him to pay 
the debt to the agent; because the agency is 
here clearly _ established ; but the debtor's 
acquittance is not established by his asser¬ 
tion : ho is therefore not permitted to delay 


it is not permitted to the debtor to retake the , the payment;—but after he has made the 
article from the agent^ after the delivery of ^ payment, he has a claim upon the creditor, 
it to him, until such time as the constituent and may exact an oath from him : but an 
appears ; because the payment he has made oath cannot he exacted from the agent, since 


is the right of the constituent from probabi¬ 
lity, (as in the case of his verification), or from 
construction (as in the case of Itis falsification 
or silence), since it is possible that the ab¬ 
sentee may afterwards give his assent to it. 


he is only a substitute. 

'I'he seller of o.n article cannot he conix 
pelled to tahe hack the article from the pur¬ 
chaser's agent, on a plea of defect, \int%l the 
purchaser swears to the defect. —Ip a person 


—It is, therefore, the same as if he had paid purchase a female slave, and afterwards 


the debt to a Fazoolee, or unauthorized per¬ 
son, in the hope that the proprietor would 
confirm it; in which ease it is not lawful to 
take back from, the Faiioolee what he may 
have delivered to him ; because there exists 
a possibility of a confirmation of it by the 
owner; and also, because it is a general rule 
that, wlien a person performs an act with any 
particular view or object, ho ought not to 
undo the same unless he he disappointed of 
the object which prompted it. 

Case of a plea o/[ agency urged for the 
receipt of a trusty in absence of the con- 
stiliient, —If a person plead his being the 
agent of a certain person for thp receipt of 
a deposit, and the trustee verify his assertion, 
yet the law does not award the delivery of 
the deposit by tlie trustee to this person, 


plead a defect in her, and appoint an agent 
to manage tho litigation witn the seller, on 
this account, and then disappear,—and the 
agent accordingly institute a suit against 
the seller'for tho defect, and the seller plead 
that the purchaser had knowingly acquiesced 
in that defect,—^jn this case the slave is not 
to be returned to the seller; but a suspen¬ 
sion must take place until the appearance of 
the purchaser, wlio will then be required to 
declare upon oath that he did not acquiesce 
in the defect. It is otherwise in the case of 
a debt (as before recited) ; for there the 
debt must be paid to tho agent for seisin, in 
behalf of the creditor, notwithstanding the 
debtor may plead his having previously 
acquitted himself of it; bcoaiuse it is there 
practicable to make a reparation, by enjoin- 
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Ltioa from the agent of the amount 
, have received, on the error being 
made apparent by the constituent refusing 
to swear; whereas, in the case in question, 
if an annulment of the sale were decreed in 
consequence of the defect, it cannot after¬ 
wards be revoked, since a decree for dis¬ 
solving a sale takes full effect, and continues 
in force, although an error should afterwards 
appear with respect to the defect pleaded. 
—This is the doctrine of Haneefa : according 
to whom, also, an oath cannot be tendered 
to the purchaser, after the annulment of the 
sde, and the return of the subject of it, 
since it is then to no purpose.—In the opinion 
of the two disciples, also, the sale ought in 


Sl 


when the right of another is interwoven 
it; as where the agent is an agent for litiga¬ 
tion, appointed at the request of the plain- 
titf^ in which case the constituent (who is the 
defendant) cannot dismiss the said agent, 
because of the connexion of the right of the 
plaintiff, since, if he should dismiss him, the 
right of the plaintiff would be set at nought. 
The agency in this instance, therefore, re¬ 
sembles agency interwoven with a contract 
of pawnage, by the pawner, at the time of 
settling the contract of pawnage, appointing 
a person his agent for the purpose oi selling 
the pledge, and with the price so obtained 
discharging the debt due to the pawn- 
holder ; in which case, as the right of the 


this case to be annulled, and the subject of pawn-holder is connected with the agency, it 
it returned, without a suspension of it on the I is in the power of the constituent to dismiss 

4- #-k. M ys. 1.. M ___ -y J_-_ ^ 1 • j1 1 


oath of the purchaser, since (according to 
them) a reparation is practicable, even in 
this case, because, if an error should appear 
in the decree of the Kazee, in consequence 
of the constituent’s refusal to swear, then 
the decree becomes null, and the subject of 
the sale is returned to the purchaser.—Some 
have said that, according to Aboo Yoosaf, 
the most authentic doctrine is that in both 
cases a suspension should take place; — that 
is to say, in the case of the debt, the pay¬ 
ment to the agent ought to be deferred, and 
in the case in question the return of the 
subject of the sale to the agent of the buyer 
ought also to bo deferred ;—because he 
directs liis attention to the interest of the 
seller (whence it is that if the purchaser 
should afterwards appear, an oath is exacted 
from him without the necessity of the seller’s 


such an agent; and so also in the present 
instance. 

An agency continues in force^ until the 
agent rccciues due notice of his dismission ,— 
If a constituent dismiss his agent, and the 
agent should not receive any intelligence of 
it, his apucy_ continues in force until he be 
apprised of his dismission; and all his acts 
until then are binding, as his dismission is a 
detriment tq him; because it annuls his 
power of action ; and also, because the rights 
of contracts of purchase and sale appertain 
and result to him ; and accordingly, an agent 
for purchase does himself pay the’price from 
the estate of the constituent, and an agent 
for sale delivers the subject of the sale to the 
purchaser; if, therefore, the dismission were 
to operate instantaneously, without his in¬ 
telligence, and he should, under these cir- 


preferring a formal plea for it):—the return, * curastances, either make a nayment of the 


therefore, of the article sold, hy the pur¬ 
chaser's agent, is suspended, until the pur¬ 
chaser himself appear and make oath,—out 
of tenderness to the right of the seller. 

A person receiving money^ to appropriate 


price, or delivery of the goods, be must, in 
such case, become responsible, which is an 
injury to him.—It is to be observed that 
agents for marriage, or the like, are in this 
respect considered in the same light. — A 


to a particular 'purpose^ may pay his own \ question has been started whether it 


money in hen of it. —If a person give another 
ten dirms, in order that he may give them 
to the family of this person for their main¬ 
tenance, and the agent, instead of tlie specific 
dirms lie had received, give ten dirrns of his 
ovvn, this is not a gratuitous payment; on 
the contrary, ho is entitled to retain the 
specific dirms he received in lieu of those be 


quisito that the notification of the dismission 
of an agent be made by two men, or by one 
upright man: but as the law, on this head, 
has already been laid down in treating of 
the duties of the Kazeo (under the head of 
Decrees relative to Inheritance), it is here 
unnecessary to repeat it. 

A cornmisswn of agency is annulled hy the 


gave; because aii agent for the delivery of | death, conjirmed lunacy I or apostacy of the 


maintenance is like an agent for purchase; 
and such is the law, as has been already re¬ 
lated, in treating of an agent for purchase. 


CHAPTER IV. 

OF THE DISMISSION OP AGENTS. 

A constituent may dismiss hts agent at 
pleasure ; except where the right of another 
person is concerned.—J'l is lawful for a con¬ 
stituent to dismiss his agent, because the 
agency being his right, he may consequently, 
if he please, annul it: excepting, however, 


constituetit, —Ip a constituent die, or become 
an absolute idiot, or having apostatized, be 
united to a hostile country, in mi these cases 
the commission of his agent becomes null; 
because a commission of agency is not a 
thing of ^ an absolute or irrevocable nature, 
since it is in the power of the constituent, 
without the consent of the agent, to dismiss 
him ; and such being the case, it necessarily 
follows that the existence of it must depend 
on the existence^ of the power which created 
it originally, as it is requisite that the con¬ 
stituent should, during every moment of its 
existence, continue to possess the same power 
or capacity with respect to its formation, as 
he did at the beginningand this power or 
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wtwddOT^ceases in consequence of the above- 

niculi^cxi accidente.—The absolute idiotiam vx -"r'7 

ht^K) mentioned is conditioned by Kadoore, of the agent is a di>TOi«U'n hr and of 

RUpcfBsitv. and theTcfore does not rest upon 


either case, therefore, the agency is ^ 

■The reason of this is th^it the dismission 



onea oy nauoure, ui ui<; lo « t r— 

7m7fr deCTCc 'of it stands only as a ’ necessity, and theTeiore does not rest upon 

fenrr.oX^lep§vation of sei,se.-lbe I = 1 ^“ t‘for“Tsmi^d 

of abBo]iito idiotism, acoordiog to Aboo , instance) “.f ®ti®„ consttoenf 

Yoosaf is fixed at one iiiontb. since by tliat when the thing is sold by tee consmutni, 

smee of lunacy the duty of fastiig is ' in which case the agency necessarily ceases, 
X'tted-it is also related; as an opinion of | as the subject of it no longer remains. 
AbooS’bosafi that its limit is no more than i A commission of agency >s annulled hy the 
one night and one day, since by that space ! death or lunacy of tlic agent. Ir an agent 
of Jotiim tte observance of the five stated , should die, or become an absolute idiot, the 
praverflfremftted,-whence it is that an ' agency ceases; because the continuance of 
idiotin that degree is considered as defunct.— 1 agency stands 

Mohammed has said that the limit ought to commencement ; .fM as, at the commtnce- 
be ^tended to a complete year, since in that j ment, it is requisite that the agent be capab e 
Kuace of time idiatibrn occasions the omission i ot executing the orders of his constituent, it 
Tall the religious duties presoribtd to a ; follows that the contmxiancep£t^^^^^^^^ 


MitRsnlmflii; and that, therefore, from a ■ is a cuiaui.xvxx mx. :r: 

lawvcrs observe that it is the doctrine of country.—Vs the same manner also, ^ 
Haneefa; becanse, according to him, all the : agent apostatize and go to an infidel country, 
acts of a person who simtdy apostatizes his acts are not binding; unless he again 
remain suspended: if, therefore, lie after- become a Mnssnlman, and return in which 
wa™dfrTeTand return to tlio faith, his ' case the agency reverts to him. .ihe author 
nets (ancf consequently his commission of of this work observes that this is accor ing 
awncT) arreonZmedf but if he he either' to Mohammed ; but that, according to A^boo 
pS to death oZaccoimt of his auostacy, or j Yoosaf, the agency does not revert, notwi h. 
Sv to the infidels, his acts are rendered void, standing the agent s returning to the isith 
Kis commissiwi of agency is annulled.- | and to h?B ™uutry._-fhe argument of Mo- 


condition of tlie contiimauce of the 


In the opinion of the two disciples, on the 
other hand, the acts of an apostate are vnhd, 
and Ihorefore his conimission of agency is 
not annulled, unless in case of his dying, or 

■■ • . X x_ _ni7 


ttJUU. bU J41D jr, .... -—- 

Lammed is that a commission of agency is a 
latitude, or endoAvnient with power of action, 
as it is the renewal of the bar t®.****^^ 
power, which would otherwise oppose itself. 


not annulled, unless in case 01 ms uyujg,yi -- 

being put to death, or being expatriated, by , ^oy tb agent s powei^^^ 


il thft Ka7ee. 

Hut not hy apostaep if the constituent he a 


J.1UW lU-C UgeXib o —^- 

merely regards himself, rests upon tne ex¬ 
istence in him of certain qualities, namely 


by apostacyif me consitzuenz oe a iix uim «x 

woman.—Is the constituent he a woman, and , rationahty, freedom, of 

nnoBtatize her constitution of agency, never- and he has been rendered mcapable 01 
theW Kirainr bindiDg until her death, or [ exerting that power merely by a super- 

until her removal to _an infidel country, 1 yenient circumstance (namely,^his 


because it has been determined that the 
apoatacy of a woman has no effect on her 
r*A 7 »ttact 8 , such as sale, or the like. 


r> 7 »tract 8 , siicn as saje, ur mv iaivu. -- 

Cases in tvJiich an appointment of agency' becomes an agent, as before 
.. „ /'nn/l'irivieT. n.va OT Anoo Yoosal is that 1 


hy a Mokatih, a Mazoon, or a copartner^ are 
annulled .—a Mokatib appoint an agent, 
and afterwards become incapable of dis¬ 
charging his ransom,—or, if a privileged 
slave appoint an agent, and afterwards be 
laid under restiietionB,-~or, if one of two 
partners appoint an agent, and the partners 
should afterwards separate and dissolve their 
partnership, in all these cases the agency 
becomes null, whether the agent may or may 
not have received intelligence of these 
supervenient circumstances (such as the 
ncapabiiity of the Mokatib, and bo forth), 
for the reason already assigned, that “the 
'jontinuance of agency depends on the con- 
dnual existence of the power^ and capacity 
)f the constituent to create it ; which 
iisoontimies in conseq^uence^ of any oi the [ 


to a hostile country!; when, therefore, the 
cause of this disability's removed, if the 
' latitude still continue in force, he agpn 
n agent, as before. The reasoning 
of Aboo Yoosaf is that a commission ot 
agency is an investiture with a powei ot 
passing-in other wor to, the agent, in virtue 
of his commission, is possessed of a power 
of passing his acts, so that they^ shall be 
binding upon another, namely, his consti¬ 
tuent: in short, in virtue of his appoint¬ 
ment, he is invested with the power oi 
passing his acts, hut not with the power of 
performing those acts; as thia power he 
possessed in virtue of his natural com¬ 
petency.—Wow the power of passing acts, 
or, in other words, agency, ceases on apostacy 
and desertion to a hostile teriitory, as these 
circumstances are held to be the same as 
the death of a Mussulman; audit does not 
afterwards revive on the agent's again be¬ 
coming a Mussulman, and returning to the 


^eontim^e8 in consequence ot any oi me coming a niysauiuum, u.u»a xviix*xxxxx*» 
uove circumstanees. Now this reason obtains I abode of the Mussulmans; in the sa,me 
1 either case (that is, whether the agent be , as (m suoh property in an Am- 

of or not): in} Walid or a Modatbir does not revive ; in 
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otEfcr wojrl*, if a master apostatize aud go to i An agency dissolved hy any act of the 1 

of the infidels, his Modahbirs and stituent cannot afterxvards revive. — If a per- 
Ain-nalids hecome free, and his property in | son appoint another hia agent for the sale of 
them does not reidve in case of his returning J a slave, and afterwards sell that slave him- 
to his faith and his country. ' self, and the purchaser return the slave to 

Agency is not renewed hy the repentance him, in consequence of a decree of the Eazee, 


and return of an apostate constituent. —Ip a 
constituent beoome a Mussulman, and return 
to the country of the Mussulmans, after 
having apostatized and gone off to a hostile 
country, the power of his agent, which had 
been annulled, does not in that case revive, 
according to the Zahir-Rawayet. Mohammed 
is of opinion that the agency revives, in 
the same manner as in the preceding case 
of the apostacy of the agent.—The reason 
for the distinction (according to the Zahir- 
Itawayet) between the case of an apostate 
constituent and an apostate agent is, tliat 
the foundation of agency, with respect to a 
constituent, is property, which becomes null 
in consequence of apostacy ; but the foun¬ 
dation of it, with respect to an agent, is 
rationality, freedom, skiU, and maturity of 
years, circumstances which are not extin¬ 
guished by apostacy. 

Agency for any particular act is annulled 
hy the constituent himself performing that 
act. — If a person appoint another his agent 
for any particular concern, and afterwards 
execute that concern himself, the agency in 


founded on the proof of a defect, it is related 
as an opinion of Aboo Yoosaf, that the agent 
is not tnen entitled to sell the said slave, be¬ 
cause the constituent, in selling him hintself, 
did virtually prohibit the agent from execut¬ 
ing the deed, and it consequently becomes 
the same as if he had dismissed him.—Mo¬ 
hammed, on the other hand, alleges that the 
agent may in this case resell him, because 
the agency still exists, since (according to 
him) agency is the licensing of action.—It is 
otherwise where a person appoints an agent 
for executing a gift, and afterwards makes 
the gift himself, and again retracts it; for in 
this case it is not lawful for the agent to 
make the gift, since the voluntary retraction 
of it by the constituent did clearly indicate 
his wish that it should not take place ; in 
opposition to the case of the return of the 
subject of a sale founded on a decree of the 
Kazee to the constituent, because there the 
oonstituent acts from necessity in the receiv¬ 
ing of it; and there exists of course no argu¬ 
ment to show that he does not wish the sale 
to take place : when, therefore, the subject 


sucli case becomes null.—This case admits of of the safe, in consequence of being returned, 


a variety of modes; as where, for instance, __^_^ 

a person appoints an agent to emancipate I ig entitled to resell it. 
hia slave, or to make him a Mokntib, and he 
afterwards himself emancipates, or makes a ' 

Mokatib of, the slave,—or, where a person 

appoints an agent for the contracting of i . --- 

marriage between him and a particular ! 
woman, and he himsMf afterwards con- , 
dudes the contract,—^or, where a person 
appoints another his agent for the purchase 
of a speciKc article, and he himsdf after¬ 
wards purchas^is that article,—or, where a 
person appoints a person to divorce his wife, 
and he himself afterwards divoroes her three 
times (or divorces her one time, and her edit 
expires),—or, where a person appoints an 
agent to conclude a Khoola witn his wife, 
and he afterwards concludes the Khoola j 
w'ith herfor in all these cases the agency 
(because of its impracticability in conse¬ 
quence of the anticipation of the constituent 
in the performance of these acts) is null; 
insomuch that, in the case of marriage, if 
the constituent should afterwards irrevocably 
divorce the woman he had so married, it 
would not then be lawful for the agent to 
contract a marriage with her in behalf of 
the constituent, because the object of the 


becomes completely his property, the agent 
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Chap. I.—Introductory. 
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Chap. III.—Of Tahalif j that is,swear¬ 
ing both the Plaintilf and tho De¬ 
fendant. 

Chap. IT.—Of Things claimed by two 
Plaintiffs. 

Chap. Y.—Of Claim of Parentage. 
CHAPTER I. 

Distinction between plaintiff and defen- 
or plaintiff, is a person 


da,nt. — The Moodaa, . __ 

who, if he should voluntarily relinquish his 
claim, cannot be compelled to prosecute it; 
constituent, in the agency, had been already and the Moodaa-ali-hee, or defendant, is a 


obtained, and the necessity of it, of oonse- | person who, if he should wish to avoid the 
quence, no longer existed. (It is otherwise, : litigation, is compellable to sustain it. Some 
however, where the agent contracts the | have defined a piaiutiff, with respect to any 
woman, and afterwards divorces her in be- j article of property, to be a person who, from 


half of the constituent; because, in this 
instance, the constituent’s object in the 


I his being disseised of the said article, has no 
right to it but by the establishment of proof; 
agency has not been obt ained, and oonse- 1 and a defendant to be a person who has a plea 
quentiy the necessity for it still exists.) j of right to that article from his seisin or 
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possession of it. Mohammed, in the Mab- 1 of that genns may partake of the^^m^ 
soot, has said that a defendant is a person' qualities} and as^ an actual sight of the 
who denies.—This is correct: but it requires I article is, in this instance, unattainable, an 
a skill and knowledge of jurisprudence to | explanation of the value is accepted in the 
distinguish the denier in a suit; as the reality ; place of a pointed reference to it.—(The 
and not the appearance is efficient; and it | lawyer Aboo Leys has said that to an ex- 
frequently happens that a person is in ap- planation of the value ought to he added 
pea ranee the plaintiff, whilst in reality he is that of the gender.) 

the defendant. Thus a trustee, when he says Or [if the object consist of land) the 
to the owner of the deposit, “ I have ve&ioTed.\ plaintiff must dejine the boundaries^ and 
leposit,'’ appears to be plaintiff, must malte an explicit demand of it. —If the 


to you your deposit, ^^ , 

inasmuch as he pleads the return of the 
deposit; in reality he is the defendant, 
since he denies the obligation of responsi¬ 
bility ; and hence liis assertion, corroborated 
by an oath, must be credited. 

A. plaintiff^ must particularly state the sub¬ 
ject of his claim.— claim is admissible 


claim relate to land, or other immoveable 
property, it is requisite that the plaintiff 
define the boundaries, and say “ that land 
is in the possession of the defendant, and I 
claim it from him —because such property 
cannot be described by a pointed reference, 
as it is utterly impossible to produce it in 


unless the plaintiff explain the species and the assembly of the Kazee; a definition of 
quantity of the article which is the object of i the boundaries therefore suffices, as immove- 
it; because the end of a claim is, upon the able property may be ascertained by such a 
establishment of the proof, to obtain a decree ' definition.—It is necessary to define the four 
of the Kazee for rendering the matter obliga- boundaries, and to specify the proprietors of 
tory upon the defendant; but no obligation each, adding a description of their family, 
can take place with respect to a matter of in which is required to go at_ least as far 
uncertainly. | back as the grandfather,—since (in the 

Which [if it he moveable property) must opinion of Haneefa) a knowledge of the 
he produced in court. — If, therefore, the 1 grandfather is essential to the complete de- 
nrtrcle be still existing, and in the possession I scription of a family : and this is approved. 

/..i T 1 i 1 • --. 1 — ■ If, however, the proprietor of the boundary 

be a person of notoriety, the simple mention 
of him is sufficient. — If, also, only three of 


of the defendant, he is required to produce it 
in the court of the Kazee, in order that the 
plaintiff' may pointedly refer to it in the 
exhibition of his claim, In the same manner, 
the production of it is necessary at the time 
of the delivery of testimony, or of the ad¬ 
ministration of an oath to the defendant; 
because on these occasions the greatest pos¬ 
sible degree of certainty and knowledge is 
requisite; and this is best answered by a 
pointed reference with respect to movcahle 
property, such as may be brought into the 
court of the Kazee, since a pointed reference 
most completely asceitains and determines 
any. thing. 

The defendant must appearto answer to a 
valid claim. —Whdn the claim of the plaintiff’ 
is of a valid 'nature, the appearance of the 
defendant is necessary. This practice has 
been followed by Kazees in all ages.—It is, 
moreover, incumbent on the defendant to 
give a reply to the plea, when he is present, 
in order that the object of his presence may 
be answered. . 

And must produce the subject of it. —It is 
also necessary to produce the subject of the 
claim, for the reason already stated.—It is 
likewise incumbent on the defendant, in 
case of his denial, to take an oath, as shall 
be explained in the latter part of this 
chapter. 


the boundaries be defined, it is sufficient, 
according to our doctors (contrary to the 
opinion of Ziffer) ;—because a definition is 
in this case made of a majority of them ; and 
the majority is equivalent, in effect, to t}ie 
whole.—It IS otherwise where all the four 
boundaries are mentioned, and there happens 
to be a mistake with respect to one of the 
four, for in this case the claim is falsified : in 
opposition to the case where a definition of 
one of them is omitted, as that does not 
induce a falsification of the claim.— (It is to 
he observed that, in the same manner as a 
definition of the boundaries is requisite in a 
claim regarding immoveable property, so is 
it also requisite in givinf^ evidence.)^—With 
respect to what was before advanced, that 
the plaintiff’ must say “that land is in the 
possession of the defendant, &c.” this is 
indispensably^ requisite ; because the defen¬ 
dant is not liable to the suit, unless he he 
possessed of the land. As, however, the 
assertion of the plaintiff and the verification 
of the defenda,nt is not alone sufficient to 
prove tliis, it is requisite that the plaintiff 
prove the possession of the defendant by the 
evidence of witnesses, or that the Kazee be 
himself acquainted with the circumstance. 


Or the value of it must he specifed.-^lY This is approved: because in the assertion 
the subject of the claim be not present, a ' of the plaintiff and the verification of the 
bare explanation of the quality of it is not defendant there is room for suspicion, since 
sufficient; for it is indispensable, in this case, it is still possible that the land may be in 
that the value he specified, in order that the the possession of another, and that they may 
subject of the claim maybe fully ascertained; . have agreed in its being in the possession of 
because the substance of an entity is known I the defendant, to induce the Kazee to pass 
by an explanation of its value, and not by a decree.—It is otherwise with respect to 
that of its quality, since many individuals moveable property, because the seisin of the 
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being, in that case, determinable 
by siifiht, there is no necessity for proof by 
means of witnesses. — Wiih respect to the 
plaintiff’s saying, claim it from, the ue- 
fendant,’' this is also indispensably requisite; 
because to demand it is his right, and the 
demand must therefore be made; and also, 
because it is possible that the land may be 
in the possession of the^ defendant in virtue 
of pawnage,—or detention after a sale ot it, 
to answer the price,— and this apprehension 
is removed by the claim of it.—Lawyers have 
observed that because of the above possibility, 
it is requisite, in a case of moveable property, 
that the plaintiff declare that the thing is 
unjustly in the possession of the defendant. 

A claim for debt requires only the clawi. 
—If the claim relate to debt, it is sufficient 
for the plaintiff* to say, “ I claim it.” For 
as the person on whom the obligation rests 
is himself present, there reioains only the 
claim of it; and this it is incumbent on the 
plaintiff’ to make, because it is his right, and 
also, because, until he himself claim it, the 
Kazee can take no notice of it. 

And a desc 7 'iption of the species and 
amoU7it. —It is, however, necessary that he 
explainwhether it consist of dirms or deenars, 
and whether it be gold or silver, as such 
explanation defines the debt. 

Process to be obsei^red by the Kazee .— 
Weat has now been mentioned is an expla¬ 
nation of the validity of claims. It is to be 
observed that where the claim of a plaintiff’ 
is valid, the Kazee must interrogate the 
defendant, and ask him'‘whether the plea 
he true or not?” If he acknowledge the 
truth of it, then the Kazee must pass a 
decree, founded upon his acknowledgment, 
because acknowledgment does in itself pro¬ 
duce the effect; the Kazee must, therefore, 
order the defendant to give up the possession 
of the article concerning which he has made 
the acknowledgment, and to deliver it to the 
plaintiff’.—If, on the other hand, the defen¬ 
dant deny the truth of the allegation, the 
Kazee must lequire the plaintiff’ to produce 
evidence, because the prophet, in a case 
where a defendant objected to the allegation, 
said first to the plaintiff, ^‘have you evi¬ 
dence and on his answering in the nega¬ 
tive, he then said, “it belongs to you to 
demand an oath from the defendant.” Now 
it appears from this tradition, that the right 
of demanding an oath from the defendant 
rests upon tlie deifect of evidence on the part 
of the plaintiff’; and hence it is requisite 
first to demand the evidence of the plaintiff, 
and on his making known his inability to 
produce it, to demand an oath from the 
defendant.—If, therefore, the plaintiff pro¬ 
duce evidence in attestation of his claim, 
the Kazee must pass a decree in his favour, 
as in that case there cannot he any suspicion 
of falsity. If, on the other hand, he be 
unable to produce evidence, and demand the 
defendant to he put to his oath, in that case 
the Kazee (because of the tradition above 
quoted) must administer an oath to him. 


'^‘1 

I The demand of the plaintiff, howevei^-'iEr^- 
requisite to the exaction of the oath, as it 
is his right. 


CHAPTER II. 

OP OATHS. 

An oath must not be requwed of the de- 
fendant token the plaintiff's loitnesses {al¬ 
though 710 1 immediately present) are within 
call —Ip a plaintiff’ declare that “his wit¬ 
nesses are present in the city, but not in the 
court of the Kazee,” and should nevertheless 
demand an oath from the defendant, in that 
case (according to Haneefa) the defendant 
must not be required to take the oath. Aboo 
Yoosaf alleges that an oath must, in this 
case, be exacted from the defendant; because 
it is established, by the tradition before cited, 
than an oath is the right of the plaintiff; 
and it must consequently he granted to him 
in case of his demanding it. The reasoning 
of Haneefa is that the establishment of a 
right in the plaintiff to exact an oath from 
the defendant is founded on the supposition 
of his inability to produce evidence, as is 
expressly declared in the above-mentioned 
tradition.—Hence until his inability to pro- 
duceevidencebe made apparent, hisright does 
not take place, any more than it the witnesses 
were present in the court of the Kozee. 
I’he opinion of Mohammed (as reported by 
Khasaf) coincides with that of Aboo Yoo¬ 
saf: according, however, to a report of 
Tahavee, it coincides with that of Haneefa. 

An oath cannot be exacted /rotn the plain- 
tiff\—K^ oath cannot be exacted from the 
plaintiff', because of the saying recorded in 
the traditions of the prophet, “evidence ia 
incumbent on the part of the Appplxant. 
and an oath on that of the Respoivbpnt ^ 
from w hich it is evident that an oath is not 
in any shape incumbent on the plaintiff; 
otherwise the necessity of it would not have 
been restricted to tho respondent or defen¬ 
dant.—fShafei, however, dissents from thia 
doctrine). 

The evidence adduced on the part of the 
plaintiff must be preferred to that adduced 
on the pa7't of the defendant. — Ip both tho 
actual possessor [of the property] and the 
plaintiff should adduce evidence in support 
of their absolute right of property, in this 
case the evidence of the person in possession 
must he rejected and that of the plaintiff 
admitted. Shafei maintains that the evidence 
of the possessor must be admitted, and a de¬ 
cree passed in his favour; because the evi¬ 
dence is corroborated by the possession, and 
is consequently strong and apparent; it ought 
therefore to be preferred, in the same manner 
as evidence in favour of the possessor is pre¬ 
ferred in cases of birth, marriage, or a claim 
to a slave that has been emancipated, or that 
has become an Am-Walid, or been consti¬ 
tuted a Modabbir: in other words, if two 
persons should severally assert that a par- 
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VtJ^UU‘*^orse, in the possession of one of them, 

‘ , vua tb<j offspring of a horse belonging to him, 
each should bring evidence in support 
of his assertion,^ in that ease tho evidence of 
the possessor would be preferred ; and so also 


tendelgJiLi 


grounds on which an oath can be tendelgjil_ 

a plaintiff, since the tradition before men¬ 
tioned expressly ovinces that an oath is re¬ 
stricted to the defendant. 

T/ie Kazee must give three separate notu 
in the case of a contested wife who is in the \fications to the defendant. —It is incumbent 
possession of one of the two claimants,—or in' on the Kazee to give three notifications to the 


the case of a freedinan, an Am-Walid, or 
Modabbir, who is in the possession of one of I 


defendant, by three times repeating to him, 
1 tender you an oath ; which if you take, 


the two persons who claims the right of pro- 1 it is weil^; if not, I will pass a decree 
perty. Jn reply to tliis reasoning of Shafei, " 
our doctors argue that it is not the evidence 
adduced by the possessor which proves the 
absolute right of property, because the pos¬ 
session of itself indicates the absolute right, 
and conseqiiently anticipates the proof, which 
would else have resulted from the evidence. 

It is otherwise with respect to the evidence 
adduced by the person not in possession, 
because by that absolute right of property is 


, . . in 

favour^ of^ the claimant.”—This threefold 
repetition is required because of the want of 
certainty in cases of refusal to take an oath, 
since there subsists a disagreement with 
regard to the validity of passing a sentence • 
upon it.—The necessity of the repetition has 
been recited by Khasaf, as from a principle 
of caution, and to cut off the defendant 
from any further pretence).—It is, indeed, 
an established tenet, that if a decree he 


proved ;* and as the evidence on the part of' passed _on^ one notitication only, it is valid; 
the person not in possession occasions proof, | and this is approved doctrine.—It is most 


it is therefore admitted, since as the purpose ^ 
of evidence is to establish proof, the evidence 
which occasions proof must he preferred. It I 
is to be observed that possession indicates a | 
right of i^roperfcy absolutely, but nofc^ rela- ' 
tively, as in the cases adduced by Shafei; and i 
hence the analogy conceived by him between ' 
these eases and the case in question is not just. ‘ 
The defendant refusing to swear^ the Kazee 
must forthwitdi pass a decree against him . — 
Iv the defendant refuse to take an oath in a 
case where it is incumbent upon him, the 
Kazee must then pass a decree against him 
because of his refusal, and must render obli¬ 
gatory upon him the object of the claim on 


laudable, however, to give three notifications. 

Refusal to swear is of two kindSy real and 
virtual. —A Keftjsal to take an oath is of 
two kinds: I. real (where the defendant 
expressly says, “I wdll not take an oath’’); 
and, II. virtual (where he remains silent). 
—The effect in this latter case is the same as 
in the former, provided it bo known that the 
person refusing is neither deaf nor dumb. 
This is approved doctrine. 

An oath cannot he exacted from the defen¬ 
dant in claims respecting marriagcy divorce. 
Ailtty hondagCy Willa^ punishment^ or Taan. 
—If a man claim marriage with a woman, 
or a woman with a man, and the defendant 


icha If of the plaintiff’. Shafei maintains that | in either case deny the claim, then (accord- 
the Kazee must not'pass a decree immediately I ing to Haneefa) it is not necessary to exact 
on tho refusal of the defendant, but must first | an oath.—The law is the same (according to 
administer an oath to the plaintiff, and then I Haneefa) with respect to a claim of reversal 
pass a decree against the defendant; because , [after divorce], or of rescindment in a ease of 


the refusal to take an oath admits of three 
different constructions1. 
from a desire to avoid a false oath;—II. 
It may proceed from an unwillingness to 
take an oath, although, in testimony of the 
truth, from an opinion of its being deroga¬ 
tory to the deponent’s character; and, III. 
It may proceed from a doubt and uncertainty 
whether the matter be true or false;—and as 
the refusal to take an oath is a matter of 
uncertainty, it cannot amount to proof (since 
anything of an unoertain nature is incapable 
of constituting proof); and qs the oath of 
the plaintiff manifests the right, recourse 
must therefore he had to that. The argu¬ 
ments of our doctors, on the other hand, are 
that the refusal of the plaintiff to take an 
oath, indicates either a concession of the 
thing claimed, or an acknowledgment of the 
validity of the claim; since, if the case were 
otherwise, he could have no motive to refuse 
an oath when the maintenance of his right 
depended upon it. Besides, there are no 

* As it is not anticipated by any other 
circumstance, and consequently must be 
admitted, 


Aila,--or a claim of servitude, or a claim 
It may proceed I of offspring, or claims, of lineage, Willa, 
' punishment, and Laan. Thus if, in a case 
of divorce, the wife, after the expiration of 
her edit, were to advance a plea of reversal 
against her husband, or the husband to 
advance a plea of reversal against his wife, 
and the defendant should, in either case, 
deny the claim,—or if, in a case of Aila, 
either of the parties were to plead a rescind¬ 
ment from the vow, and the other to deny 
it,—or, if a person were to claim the right 
of slavery to another whose condition is un¬ 
known, or he whose condition is unknown 
claim his being the slave of that other, and 
the defendant m either case deny the claim, 
—or, if a female slave were to plead her 
being an Ara-Walid to a particular man, 
and that a certain person is their offspring, 
and the man himself deny it/—or, if a 

* This case does not, like all the rest, hold 
true when the terms of it are reversed; for 
in case the claim should have been made on 
the part of the man, it is considered as 
an acknowledgment, and the denial of the 
woman is then of no effect. 





' 
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‘ere to plead that another of tin- I 
lirth is his son, or that other plead 




KEPLT,“The validity of a oonoessiki/ol^ 
this nature, in cases of debt, is admitted 


this person is his father, and the de- ! in conformity with the conooption of the 
fendant in either case deny the claim,—or, if ' plaintiff; for he conceives the thing he re- 


a person were to plead that another of 
hnown condition had been emancipated by 
him, and that he therefore possesses the right 
of VVilla over him, or that other plead that 
he had been emancipated by him, and the 
defendant, in either case, deny the claim,— 
or, if a person were to plead that another 


ceives to be that actual thinj? to which he 
is entitled. Besides, concession, in this in- 
I stance, merely means a cessation of obstruc¬ 
tion ; that is to say, the defendant does not 
obstruct the plaintiff from taking* his pro- 
! perty, and he accordingly takes it, as property 
is a matter of but liglitconcern.—It la other- 


had committed whoredom, and that other wise with respect to the particulars before 
deny it,—or, lastly, if a wife should plead mentioned, as these are^uot matters of light 
that her husband had slandered her,“in all concern, and hence it is not lawful for the 
these cases it is not necessary (according to : defendant to make a gift of them. 

Haneefa) to exact an oath from the defen- 1 A thief refusing to swear^ becomes liable 
dant.—The two disciples maintain that it is /or the property stolen, —An oath must be 


requisite to exact an oath from the defendant 
in all these cases, excepting in the cases of 
punishment or of the Laini; — for they argue 
that a refusal to take an oath amounts to an 
acknowledgment, as such refusal is an argu- 
ment that the party is false in his denial: a 
refusal to take an oath is, therefore, an ac¬ 
knowledgment either in reality or in effect; 
and acknowledgments are admitted in all 
the above cases. This species of acknow¬ 
ledgment, however, is of a doubtful nature, 
as it is not a perfectly valid acknowledg¬ 
ment ; and punishment is remitted in con¬ 
sequence of any doubt; and as Laan is also 
punishment in effect, they hold that, in that 
instance also, an oath cannot be imposed.— 
The reasoning of Haneefa is that a refusal 
to take an oath amounts to a concession of 
the object to the plaintiff’; after such re¬ 
fusal, therefore, it remains unnecessary to 
exact an oath, because of the attainment of 
the ohiect independent of it, — (it is most 
laudable to consider the refusal to swear 
in the light of a grant or concession, as it 
avoids the consequence of the defendant 
falsifying in his denial).—Now as a refusal 
to take an oath is shown to be a concession 
of the thing in dispute, it follows that such 
refusal can have no eff’ect in the above cases, 
since they are not of such a nature as admit 
of concession : an oath, therefore, is not 
exacted from the defendant in such cases; 
because the advantage proposed, in exacting 
an oath, is to enable the Kazee to pass a 
decree in consequence of the refusal; and 
this advantage cannot be obtained in such 
eases. 

Ob.jkction, —Tf a refusal to take an oath 
be equivalent to a concession, the refusal of 


exacted from a thief; and if be should 
refuse to take it, he becomes liable for the 
property, hut does not subject himself to the 
penalty of amputation ; because his act in¬ 
volves two consequences, namely, responsi¬ 
bility for the property, and the loss of his 
hand; and as his refusal establishes the first 
consequence, but not the second, it is there¬ 
fore the same as if the fact had been proved 
by one man and two women, in which case 
a responsibility for the property takes place, 
but not a loss of the hand. 

A claim founded on divorce before con- 
sU7nmation entitles a wife to her half doivery 
where the husband declines swearing, —Te a 
wife advance a claim against her husband, 
by asserting that he had divorced her pre¬ 
vious to consummation, an oath must be 
tendered to the husband, and if he refuse to 
take it, he becomes responsible for her half 
dower, according to all our doctors, because 
(according to them), oaths are admitted in 
cases relative to divorce, and particularly 
where the object is property.—In the same 
manner also, oaths are admitted in cases of 
marriage, where the wife claims her dower, 
as this is a claim relative to property, which 
is established by a refusal to take an oath, 
though the marriage be not thereby proved. 
—In the same manner also, oaths are ad¬ 
ministered in claims of parentage, where the 
claim relates to some right, su^ as inherit¬ 
ance or maintenance (as where a disabled 
person claims that he is the brother of 
another, and that his maintenance is incnni- 
bent upon that other, who denies the same), 
—In coses also of invalid recessions from 
gifts (as where, a person wishing to retract 
iiis gift, the grantee asserts that he is his 


a Mokatib, or of a privileged slave, ought i brother, and that, on account of such rela- 


not to be admitted, since neither of these is 
competent to make a concession. 

^ IIept.y. —A refusal to take an oath is con¬ 
sidered as a concession, in order to remedy 
the evil of contention : the refusal of Moka- 
tihs and privileged slaves is therefore ad¬ 
mitted. 

Objection. —If a refusal to take an oath 
be a concession, it ought not to he admitted 
in claims of debt, since the subject of a gift 
must necessarily be substance, whereas a 
debt relates merely to quality. 


tion, bo has no right to retract,—and the 
granter denies the same),—an oath is ten¬ 
dered to the defendant, as the objects of 
them are the rights alluded to, _ 

Pleas of consanatirinity admit of an oath 
being tendered to the defendant. —An oath is 
not tendered, according to the two disciples, 
in simple cases of convsanguinity, unless 
where the relation is of such a nature as to 
be established by tbe acknowledgment of the 
defendant t as where a person, for instance, 
asserts that another person is bis father, or 

26 • 
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\ *.v Tn5 or a Tvoman asserts that a certain 1 calif the defendant must give hail 

persdrt is her father,—or a man or woman appearance^or three days. —If a plaintiff' 
^^cMrns a right of Willa, or a man or woman , assert that “ his witnesses are in the city,** 
claims marriage,—in which cases, if the , the defendant must, in that oase, he re¬ 
defendant acknowledge the relationship, the qnired to give bail, to answer for his appear- 
Willa, or tile marriage, they are established auce within the term of three days, lest he 
acoordingly ; and if the defendant refuse ' abscond, and thus the right of the plaintiff 
to make oath, this (acuording to the two be destroyed :—and it is lawful thus to take 
disciples) is equivalent to acknowledgment, bail for his appearance {according to our 
It is otherwise where a woman, alleges that doctors), as has been already explained.^— 
a certain person is her son, because in that The taking of bail from the defendant,^ in 
case the relationship depends on another, i this instance, immediately on the preier- 
and therefore, as the acknowledgment of the ! ment of the allegation by the plaintiff, 
defendant can have no effect, so neither will ! proceeds upon a favourable construction of 

his refusal to take an oath. ^ -^----- 

Case of a claim of retaliation a| 
person claim a right of retaliation upon I 


; the law, because of its being advantageous to 
I the plaintiff, and not materially detrimental 
I to the defendant: and the reason for taking 


another, and the defendant deny it, in this it is that it is incumbent upon the defendant 
case (in* the opinion of all our doctors) an to make his appearance in court upon the 

-« '1 ' . i . - _1 A. ^ Z 1 ^ 1>^ /N •« ^ ...I M rt ^ T-i A ^ 


oath must bo administered to him. If he 
refuse to take it, and the retaliation^ relate 
to the members of the body, he must in that 
case suffer retaliation , but if it relate to 


instant of the claim (whence it is that 
person is immediately despatched to suni- 
mou him); and as this niiglit prevent him 
from going on with any business in which 


murder, he must be imprisoned until he 1 he may be then employed, it is therefore 
either confess or take an oath of exculpa- | lawful to take bail for his appearance. 


tion.*— TTiii is according to Haneefa.—yihe 
two disciples are of opinion that in either 
case a tine must be imposed; because, al¬ 
though (according to their doctrine) a retusal 
to take an oath is an acknowledgment, yet 
it is attended with a degree of doubt (as 
has been already explained); and conse¬ 
quently cannot establish retaliationa_ line 
of property is therefore due ; especially 
where the bar to the retaliation arises from 
a circnmstance on the part of the person 
who is liable to the retaliation; as when the 
avenger of blood claims for wilful murder, 
and the defendant acknowledges erroneous 
murder. The argument of Haneefa is that 
the members of the body of a man are con¬ 
sidered in the same light with property, and 
hence a concession with respect to them 
is admitted in the same manner as it is 
admitted in the case of property; for if a 
person should say to another, “cutoff my 
hand,” and that other accordingly cut it off, 
he would not be subject to any compen¬ 
sation, which clearly proves that the con¬ 
cession thereof is lawful, although it be not 
allowed to the man, in this instance, to cut 
off the hand,* as it is attended with no 
advantage to'him. In short, concessions 
are allowed with respect to parts of the 
body, but not with respect to the body 
itself; and as aVplusal to* swear, m cases of 
retaliation with respect to the parts of the 
body, is a concession of an advantageous 
nature (as being the means of terminating 
a contentioit), it follows that the^ cutting off 
the hand is advantageous in this instance, 
in the same manner as it is advantageous to 
amputate a limb in a case of mortification, 
or to draw a tooth in case of excessive pain. 

IFAere the plaintiff's tvitnesses are tviihin 


* In other words, 
or concession.” 


‘ to accept of the gift 


The term of three days, as above mentioned, 
is recorded from Haneefa; and that term 
is approved.—In taking bail (according to 
the Zahir Hawayet) there is no difference 
between an unknown person and one of 
established note; nor between the claim of 
a large and of a small sum. 

Jiiit if the witnesses be not within cally 
hail cannot he required from the defendant, 
—Th.e declaration of the plaintiff, however, 
that “his witnesses are in the city,” is 
indispensable towards the taking of hail 
for appearance; and hence, if the plaintiff 
should say, I have no witnesses,^'—or, 
“ my witnesses are absent from the city,** 
bail is not in that case to be required from 
the defendant, as it is of no^ use.+ If, 
therefore, the defendant, in this instance, 
upon being applied to, give bail for his 
appearance, it is well: but if ho refuse, the 
Ivazee must then direct^ the plaintiff to 
attend and -watch over him, in order that 
his own right may not be destroyed; ex¬ 
cepting, however, where the defendant may 
happen to be a traveller, or about to travel, 
for then^ the plaintiff is to watch over him 
only whilst in the court of the Kazee; and 
if he should take bail for his appearance 
under these circumstances, it must he ex¬ 
tended only to the breaking’ up of the court 
of the Kazee; because if either the bail or 
the watching over him were extended to a 
longer period, it would occasion a detriment 
to the defendant, in as much as he would 
he^ prevented, during that space, from pur¬ 
suing his journey; but where it is limited 
to the time of the sitting of the court, he 
is not subjected to any apparent inoon- 


* See Bail, Yol. II. Book -Will. 

+ Because the plaintiff, being destitute 
of witnesses, cannot possibly establish his 
claim. 
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ce;—The particulars of watching or 
will be explained in treating of 

inhibition. 

Section, 

Of the Manner of Stcearingy and requiring 
an Oath. 

The oath must he taheri in the name of 
God. — An oath is not worthy of credit 
unless it be taken in the name of God, 


VT 

revealed the Pentateuch to Moses ; _ 

to a Christian, by directing him to say, “ I 
swear by the God that sent down the gospel 
of Jesus;"— because the prophet, upon a 
certain occasion, administered an oath to a 
Jesv, by saying to him, “ [ desire you to 
swear by the God that hath sent down the 
Pentateuch to MoSes, that such is the law 
with regard to whoredom in your book; 

. and also, because the Jews believe in the 
because the prophet has said “ whoever | divine mission of Moses, and the Christians 
takes an oath, let him take it in the name i in the divine mission of Jesus Christ. —In 


of God ; otherwise let him omit the oath 
entirely:”—and also, because he has de¬ 
clared “ whoever takes an oath otherwise 
than in the name of God is most certainly 
an Associatob.” * 

And the Kazee must dictate the terms of 
it. — It is incumbent upon the Kazee to 
desire the swearer to corroborate his oath by 
reciting the attributes of God. —Thus he 
must direct him, for instance, to say “ I 
swear by the God than whom there is no 
other righteous God, who is acquainted 
with what is hidden and apparent, tliat 
neither by me, nor on my behalf, is the 
amount due to Omar which he^ claims, nor 
any part of it."—The Kazee is at liberty 
either to add or diminish from this oath as 
he pleases: but he must not so far extend 
his caution as to repeat the oath, because it 
is not necessary to swear more than once.— 
If a person should swear “ by Oop, by the 
merciful, by the most merciful,” — it is con¬ 
sidered as three oaths : but if the two last 
panicles of swearing be omitted it is then 
only one. — It is to be observed that the 
Kazee has the option either of adding the 
corroboration to the oath, or of omitting it, 
and simply desiring the defendant to swear 
“ by OoD. ‘—Some have said that it is im¬ 
proper to prescribe the corroboration to such 
as are known to be virtuous, but that to all 
others it is necessary.—Others, again, have 
said that the corroboration is necessary in 
claims to a great amount, but not where the 
amount is small. 

Swearing hy divorce or emancipation 7nust 
not he admitted. —A defejjdaht must not 
swear by divorce or emancipation (as if he 
should say, “if the claim preferred against 
me be just, my wife is divorced," or “ mj 
slave is emancipated"), because of the tradi¬ 
tion before quoted.—Some, however, have 
said that, in our times, if the plaintiff should 
importunately rcqidre it, the Kazee may 
then administer to the defendant an oath by 
divorce or emancipation; since in this age 
there are many men who scruple not to 
swear by the name of God, but who are, 
nevertheless, averse from an oath by eman¬ 
cipation or divorce. 

Jetvs must swear hy the Pentateuch^ and 


Christians hy the Tills Kazee must j fulfilment of right, or the execution of 

him to say, 


ir an oath to a Jew, by directing | justice, does not depend upon it. 
say, “ 1 swear by the God that ; Cases in lohich the oath of t) 


.1 


.J 


the administration of oaths to them, there¬ 
fore, it is necessary to coi’roborate them, by 
a specification of the books which have been 
received through their respective prophets. 

Pagans must sioear God, —The Kazee 
must administer an oath to a Majoosee by 
directing him to say “ I swear by the God 
that created fire."—This is recorded, by 
Mohammed, in the Mabsoot; but it is related 
of Haneefa, in the Kawadir, that he never 
administered an oath otherwise than in the 
name of God. —Khasaf, moreover, reports 
that Haneefa never gave an oath to any 
excepting Christians and Jews, otherwise 
than in the name of God, because in con¬ 
founding fire with the name of God, a 
reverence is shown to it to which it is not 
entitled : contrary to the Old or^ New 
Testameut, as these are the books of Gop, 
and therefore entitled to reverence. This 
doctrine has been adopted by several of our 
modern doctors. 

Ah oath cannot be administered to an 
idolater otherwise than in the name of Gop, 
because all infidels believe in God, as ia 
evident from this sentence of the Koran, “ Tp 
YE ASH OP THEM (the infidels) who hath 
CREATED YOU, VERILY THEY WILL ANSWER, 

GOD ALMIGHTY." 

Oaths jnustnot he administered in an infidel 
place of worship.--k^ oath must not be admi¬ 
nistered to infidels in their place of worship, 
because the Kazee is prohibited from entering 
such a place. 

The oaths of Mussulmans need not he cor- 
rohorated hy sweuring them at a partinular 
time^ or in a particular place is not 
necessary, in administering an oath to^ 
Mussulmans, to corroborate it by means of 
the time or place (such as by the administra¬ 
tion of it on a Kriday, or in the mosque), 
because the object of an oath is a reverence 
to him ill whose name it is taken, and this 
depends not on any particular time or place. 
—Besides, if the corroboration of oaths to 
Mussulmans, by a restriction to time and 
place, Avere necessary, it would subject the 
Kazee to an inconvenience, in the necessity 
he would be under of attending at the par¬ 
ticular time and place; and the law admits 
not of inconvenience, more especially where 


* Arab. Moosharik, meaning a Pagan, or 
a Polytheist. 


Cases in lohich the oath of the defeiidant 
must relate to the cause; and cases in which 
' it must relate to the object. a person 
allege that he has bought a slave from 







CLAIMS. 


eyfor a tliousand dirms, and the seller 
fact; in. this case the seller must be 
'Tequired to swear, in the following manner, 
“ I swear by Gon that theie does not abso¬ 
lutely at present exist any contract of sale 
between me and the plaintiff; -and not in 

this manner, I swear by God that I have 
not sold, &c.”—hecausa it often happens 
that a sale is made, and afterwards an Akala, 
or dissolution of the contract, takes place.— 
In cases of usurpation it is necessary that 
the defendant swear, in the presence of the 
plaintiff, in this manner, “ there is no part 
of that which you alleore that I have usurped 
from you, due by me/ and not “ I have not 
■usurped, &c.''—because an usurpation is 
often done away by the proprietor selling* or 
making a ffift of the thing to the usurper.— 
Incases of marriage it is requisite that the 
defendant swear to this effect, “ no marriage 
does at this time subsist between me and the 
plaintiff;*’—because a marriage is sometimes 
dissolved by Khoola.—In cases of divorce the 
husband must swear this woman is not at 
present finally separated from me, by the 
divorce which she pleads; *’—and not, in. an 
absolute manner, that “ he has not divorced 
1 ^ 01 . j'*—because a new marriage sometimes 
takes place after a Talak Bayeen, or com¬ 
plete divorce.—Thus, in all these cases, 
the Kazee must swear the defendant with 
respect to tho object of the plea, and not 
"with respect to the cause of it; since, 
if he -were to administer the oath with 
respect to the cause, it might he injurious 
to the defendant.—Wliat is here advanced 
is conformable to the opinion of Ilaneefa 
and Mohammed.—A.boo Yoosaf is of opinion 
that, in all these* eases, the Kazee must 
swear the defendant with respect to the 
cause (except where tho defendant par¬ 
ticularly requests the contrary); because 
sales, for instance, are sometimes made, 
and afterwards dissolved; divorces some¬ 
times executed, and afterwards succeeded 
by a marriage de novoj and usurpations 
sometimes done away by gift or sale:—in 
all these cases, therefore, the oath must 
be administered with resiiect to the object. 
—Some have said that tho Kazee ought to 
be guided by the denial of the defendant:— 
in other words, if the defendant deny the 
cause, let the oath relate to the cause,—or, if 
he deny the effect, let the oath relate to the 
object.—It is to be obsorved that (according 
to’ Haneefa and Mohammed) the oath must 
in every instance relate to the object, where 
the cause is of such a nature as renders it 
liable to be done away by some other cause; 
excepting only where, in resting the oath 
upon the object, the tenderness due to the 
plaintiff ia likely to be destroyed; for, in 
this case, the oath (according to all our 
doctors) must bo rested upon the cause. 
Thus, if a wife, having been completely 
divorced, should prefer a claim of main¬ 
tenance against her husband, and the hus¬ 
band should not think himself bound to 
comply, because of bis being of the sect of 



I Sliafei,—or, if a proprietor of a housed 
1 land, sliould prefer a claim of pre-emption 
against the purchaser of a contiguous pro- 
I pevty on a plea of Shaffa, and the purchaser, 

I being of the sect of Shafoi, should not 
' admit his claim,—in these cases (accord¬ 
ing to all our doctors) the oath ought to 
relate to the cause;—for, although the de¬ 
fendant could not deny, upon oath, the cause 
or oiroumstances of tho case, still he might, 
upon oath, deny the object ;— in other words, 
ho might deny the validity of the claim as 
founded upon these circumstances: if, there¬ 
fore, the oath were to relate to the object, it 
would evidently be injurious to the plaintiff. 
—If, on the other hand, tlie cause be of such 
a nature as cannot be removed or done away 
by some other cause, in that case the defen¬ 
dant’s oath (according to all our doctors) 
must relate to the cause.—Thus, if a Mussul¬ 
man slave should plead his having been 
emancipated, and his master deny this, in 
that ease (as the LA.W does not admit of a 
Mussulman becoming a slave after having 
been once free) the oath tendered to the 
master must relate to the cause ;~in other 
words, he must be required positively to 
I swear “ whether he has ever emancipated 
this slave, or not?”—It is otherwise, how¬ 
ever, with respect to a female Mussulma.ii 
slave, or an inlidol male slave ; because both 
of these may be again subjected to s^very 
after having been rendered free ;'^the female 
I slave, by being first emancipated, and then 
' apostatizing and being united to a hostile 
country ;—and the male slave, by being first 
emancipated, and then breaking his contact 
of fealty, and being united to a hostile 
country. 

Tn a case of inheritance^ the oath of the 
defendant must I'clate to his knowledge. —If 
a person acquire a right to a slave by inhe¬ 
ritance, and another prefer a claim of right 
to the said slave, in that case the oath of the 
defendant must relate to his knowledge;- ■ 
that is, he must be required to swear that 
he does not know the slave in question to be 
the property of the plaintiff;—^because not 
being acquainted with the acts of tho person 
from whom the inheritance descends, ho 
cannot absolutely swear that the slave is not 
the property of the plaintiff;—whereas, if 
he had acquired the slave by a gift or pur¬ 
chase, he could swear positively as to his 
right of property, since purchase and gift 
are both causes of a right of property. 

When a defendant enters into a compo- 
sit ion loith the 2)lai}itiff, an oath cannot 
afterwards he exacted from Mm. —If a per¬ 
son prefer a claim against another, and the 
defendant deny it, but should afterwards 
give tho plaintiff ten dirms, either as an 
expiation for his oath, or as a composition 
for it, such expiation or composition is valid ; 
because it has been so related by Omar ; and 
the plaintiff cannot afterwards demand an 
oath from the defendant, as having himself 
destroyed this right. 
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CHAPTEE HI. 


taecalif; or the swearing of both the 

PLAINTIFF AND THE DEFEND A^^T. 

A seller and purchaser are mutuallp to 
swear where they hath disagree^ and are 


a disaprreement takes place between a - 

and seller, and the subject of tbe aaber 
extant and present, an oath must in that 
case be administered to each, and the pur¬ 
chaser must afterwards restore the goods to 
the seller, and the seller the price to the 
purchaser.” It is to be observed that where 


destitute of evidence, —Ip a seller and pur - 1 it is necessary to administer an oath to both 
chaser should disagree, the purchaser assert- i parties, the purchaser must be first sworn* 
ingthat the price of the goods was an hundred j —This doctrine is conformable to the most 

recent opinion of the two disciples; and it is 
also agreeable to one report of Ifaneefa. It 
is also the most authentic doctrine ; because 
the denial of the purchaser is of the greatest 
importiince, since the price is first demanded 
from him ; and also, because, in case of hia 
refusal to take the oath, it would be attended 
with the immediate advantage of inducing 
the obligation upon him of the payment of 
the price ; — whereas, if the seller were first 
sworn, it would nevertheless be necessary to 
defer the demand upon him of a delivery of 
the goods until he had received payment of 


dirms, and the seller, that it was more,—or, 
if the seller should acknowledge the article 
sold to be so much, and the purchaser assert 
that it was more,—in this case, if either 
of them adduce evidence in support of his 
assertion, the Kazee must pass a decree in 
his favour; because attestation is stronger 
than simple assertion.—If, on the other 
hand, both of them should adduce evidence 
in support of their respective assertions, 
then the evidence of the party that attests 
most must be admitted ; because the object 
of evidence is proof; and with respect to the 


excess, there is no opposition of evidence, — j tlie price, — If the parties should disagree in 
If the seller and purchaser should disagree i a sale of goods for goods (that is to say, in a 
with respect both to the price and the goods, barter), or of price for price (that is, in a 
then the evidence of the seller with respect Sii’f sale), in this case the Kazee is at liberty 
to the price is preferable; and the evidence : either to swear the seller or the purchaser 
of the purchaser is preferable with respect | first; because in such a case the seller and 
to the goods. If, however, both parties be i purchaser are both upon an equal footing. 

~ ■’ ' ' ^'ormxila of the oaths of a seller and pur- 

The nature of the oath, in a dis- 


destitute of evidence, then the Kazee must 
say to the 
the 
not. 


_ purchaser “if you acquiesce m ' chaser.- 

price claimed by the seller, it is well; if | agreement between buyer and seller, is this. 
I will dissolve the contract;** — and to i —The seller swears “by God, I have not 
the seller, “ if you are contented to yield the i sold the thing in question for a thousand 
quantity of goods claimed by the purchaser, - dirms ;** and the purchaser swears “ by God, 
it is well; if not, I will dissolve the con- ; I have not bought it for two thousand dirms.*’ 
tract;’*—because the object is to terminate ; Mohammed, in the i^eeadat, has said, “ let 
the contention; and it is probable that his ; the seller swear by God, I have not sold it 


thus addressing them may terminate the 
contention, since the parties may ]) 03 sibiy 
be averse to breaking off the contract; 
when, therefore, they perceive that if they 
do not agree, the contract will be broken, 
they may be content to make up their difie- 
rence.—If, nevertheless, they should not 
even then agree, the Kazee must make each 
of them swear to his denial of the claim of 
the other.—This mutual swearing, before 
seisin of the article of sale, is conformable 
to analogy; because the seller demands a 
large price, which the purchaser does not 
admit; whilst, on the other hand, the pur¬ 
chaser demands from the seller the delivery 


for ONE thousand DJiiHS, but for two thou¬ 
sand;—and let the purchaser swear, by God, 
I have not bought it for two thousand dirms, 
but for ONE thousand.”—In other words, 
the negation and affirmation ought to be 
coupled together for the greater caution,— 
The most authentic doctrine, however, is 
that an oath of negation is sufficient; becauso 
oaths jjroceed upon denial, as appears from 
the tradition concerning Kissamit*; for it is 
related that the prophet desired the people 
of Kissamit to swear that “by God, they 
had not committed the murder, and did not 
know the murderer.” 

Where both parties sweai\ the sale must be 


of the goods at the rate of purchase money ) dissolved, by an order of the iLazee—lp the 
he has paid, which the seller refuses to ' seller and purchaser, in a disagreement, 
execute. Each, therefore, is a defendant; , should both take an oath, the Kazee must in 
and hence an oath must be required from that case dissolve the sale.—This is the adju- 
each. -After the delivery of the goods to dication of Mohaimned: and it evinces that 
the purchaser, indeed, the mutual swearing ! the sale is not of itself dissolved by the 
would be contrary to analogy; bccauso the ' mutual swearing of the parties ; because, as 


purchaser having received the goods has no 
further claim; and as there remains only 
the claim of the seller for the excess of the 
price, an oath can only be exacted from the 
purchaser, who is tho defendant. It appears, 
however, from aii infallible guide, that an 
oath must, in. this case also, be exacted from 
each, because the prophet has said “ Where 


the plea of neither party is established, a 
sale continues of an undefined nature; and 
hence the Kazee nmst dissolve it, as well to 
terminate their contention, as because that, 

* The name of some Arabian district or 
tribe, where probably one of the prophet*8 
followers was murdered. 
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^ i tlie price is not established, a sale re- 
pillnVwitiiout a return; and this being an 
iiiYS^lid sale must consequently be dissolved, 
since it is indispensably requisite that all 
invalid sales be dissolved, 

A seller or 'j^urchaser^ upon declining to 


tions, iaawE—^ 


credited; because optional conditions, J 
extensions of the period of payment, are 
accidents in a sale ; * and with regard to 
accidents, the assertion of the respondent 
' must be credited in preference. 

The parties are not to he sworn^ where the 


swear^ loses his cause. —If, in a disagree- I goods perisfi in the hands of the purchaser. 
ment between a purchaser and a seller, one ^ —If, after the destruction of the subject of 
of the two decline swearing, the claim of the a sale, in the hands of the purchaser, a dis- 
other is in that case established against him.; agreement should take place between the 
because by such refusal the party concedes purchaser and the seller respecting the 
to the other the article claimed by him;—for amount of the price, the parties, in that 
as his plea is thus rendered incapable of case (according to Haneefa and AbooYoosaf), 
controverting the plea of the other, it follows are not to be sworn, but the assertion of the 
that he accedes to that plea, ^ , purchaser must be credited. — Mohammed 

The parties are not to be sworn where their alleges that, in this case, the parties must 
disagreement relates to something not es- be both sworn, and afterwards the sale dis- 
seniial to their contract. —If the parties solved, in return for the value of the subject 
should disagree with respect to the period ^ of it which had been destroyed;—that is to 
fixed for the payment of the price, or with I say, the purchaser must pay the value of the 
respect to the option of determination, or goods to the seller, who must return to the 


with respect to a partial payment that may 
have been made of the price,—in none of 
these eases are the parties to be sworn, be¬ 
cause the disagreement, in this instance, 
relates to something not within the original 
scope of the contract. This disagreement, 
therefore, resembles a disagreement with 
respect to an abatement or remission of the 
price;—in other words, if a seller and pur¬ 
chaser should disagree with regard to a re¬ 
mission of part or the whole of the price, 
they would not in that case be sworn; and 
so also in the ease in question.—The reason 
for what is here advanced is that the dis¬ 
agreement, in all of the supposed cases, re¬ 
lates to a thing which, if annihilated or done 
away, would uot alFect the existence of the 
contract of sale.—It is otherwise, however, 
where the disagreement relates to the species 
of the price (such as whether it is to con¬ 
sist of dirms of Bokhara or of Bagdad),—or 
Avith respect to the genus of it (such as 
whether it is to consist of dirms or of 
deenars), for such a disagreement is the 
same as if it related to the amount ^ of the 
price,—in which case oaths are administered, ' 
for this reason, that the genus and species of ' 
the price are inseparable from the substance 


purchaser the price of them.—Such, also, is 
the doctrine of Shafei.—The same diifereuce 
of opinion obtains in cases where the subject 
of the sale has been removed from the pro¬ 
perty of the purchaser by gift or the like, or 
where it is in such a condition as would pre¬ 
clude the return of it in case of a defect.— 
The reasoning of Mohammed and Shafei, in 
support of their opinions, is that each party 
pleads the existence of a contract, different 
from what is claimed by the other ; and each 
of them, consequently, denies the assertion 
of the other. 

Objectiojv. —The advantage of adminis¬ 
tering an oath to each of the parties is that 
the sale is thereby dissolved, and the goods 
returned by the purchaser to the seller, and 
the price by the seller to the purchaser.-— 
this object cannot be obtained after 
the destruction of the subject of the sale, 
and therefore there can be no advan¬ 
tage in the doctrine of Mohammed, of 
swearing both parties under such circum¬ 
stances. 

Kefly. —The advantage is that it relieves 
the purchaser from the excess of the 
price, in case the seller should refuse to 
take an oath,—as, in the same manner, it 


of it; because the price is a debt due by the | obliges the purchaser to pay such excess, 
purchaser; and a debt is only to be known | in case he himself should refuse to take an 
and ascertained by a definition of its genus 
and Species. The period fixed for the pay¬ 
ment of the price, on the contrary, is not of 
this nature, as it is not a species of it, whence 
it is that the price continues extant and firm 
after the promised time of payment has 
elapsed. 

In disputes respecting any superadded 
stipulation^ the assertion of the respondent 
must be credited.—!^ a disagreement take 
place between a seller and purchaser with 
respect to the condition of option, or the 
period of payment, the assertion of the re¬ 
spondent* supported by an oath, must be 


* Arab. Moonkir,—meaning, the person 
who denies. 


ith. 

They must therefore both be sworn, in the 
same manner as when, after the destruction 
of the subject of the sale, they disagree with 
regard to the j^enus of the price (that is, 
whether it consist of dirms or deenars) : and 
after swearing, the purchaser must give the 
value of tho goods to the seller, and the seller 
must return the price to the purchaser. Tho 
arguments of Hanoefa and AbooYoosaf, in 
support of their doctrine upon this point, are 
twofold.—-F irst, the swearing of both par* 
ties, after delivery of the goods, is repugnant 
to analogy; because the purchaser has, in 


That is, are superadded to the contract. 






CLAIMS. 
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% 

.d ktolJL J 


V-. Hwi. received whole and complete the living slave and the value of the dead 

'which ha claims: the swearing of both i because, as (in his opinion) the destruction 
^ parties, moreover, is ordained by the law in. ' of the whole subject of sale does not prevent 
cases only where the subject of the sale is | the swearing of both parties, it follows that 
extant and complote, to the end that the sale | the destruction of a part only does not pre- 

may be dissolved; but this cannot be con-' : om... -,•- c .4 u,., 

ceived in a case where the subject of the sale 


vent it, d fortiori.—The reasoning of Aboo 
Yoosaf is that as the obstacle to the swear- 


has perished ; swearing the parties, there- , ing of both is grounded only on the destruc- 
fore, after a destruction of the property, is i tion of the subject of the sale, it ought of 


not that mutual swearing expressed in the 
LAW.—Secondly, in the case in question the 
object of the sale (namely, the complete 


course to operate only in the degree in which 
it may have been destroyed,—The reasoning 
of Haneefa is that the swearing of both 


acquisition of the goods by the purchaser) is ' parties, although repugnant to analogy, is 
obtained; and after the completion of the i yet established by the law, in cases where 
object, a disagreement with respect to the the subject of the sale still completely exists: 
■ ' ' ’ , the contract of sale) is but where a part of the subject is destroyed, 

Moreover, the advantage it does not completely exist; because the 
-j .._A.. complete existence of it supposes the exiat- 


instriiment (that is, the contract of sale) is 
of no importance. 

set forth by Mohammed is of no account 
since no advantages are attended to 


ex- 


- — -n— —^- — ence of the whole; and the whole cannot 

oepting such as are occasioned by the con- | exist but by the preservation of all its parts, 
tract of salej and the advantage in question ' —If, on the other hand, both parties should 
is not occasioned by the contract.—All that i swear with respect to the living slave only, 
is here advanced proceeds on a supposition it is evident that this cannot be elFeoted, but 

that the price is a raoney^debt.—If, how- ’-. ^ i i 

ever, it consist of any specific article, such 


as cloth for instance, both the parties are to ^ the particular 

be sworn, according to all our doctors ; be- | known but by _, _ 

cause, in this case, a subject of sale still i appears that the swearing of both parties, 


by a reference to his particular value.—Now 
as both slaves are included under one price, 
value of each cannot be 
conjecture; and hence it 


exists (since the price, where it consists of 
any thing specific, may be considered as the 
subject); and upon^ both parties swearing, 
the sale must be dissolved; and the seller 
must return the price to the purchaser ; and 
the purchaser must give a similar in lieu of 
the subject of the sale to the seller, provided 
it was of that kind of thing compensable by 
similars; or, if otherwise, he must pay the 
value. 


under such circumstances, must be referred 
to something uncertain ; and this is illegal. 
—If, however, the seller be willing to relin¬ 
quish his right to the destroyed slave, and 
to consider him as having never existed, 
both parties may, in that case, be sworn as 
to their denial of the claim of the other, 
respecting the whole price of both the 
slaves; because the whole of the price is 
then opposed to the living slave, from the 


Case of a dispute concerning the price of ] concession of the seller to take the living 


two slaves, where one of them dies. —^ If a 
person purchase two slaves by one contract. 


slave only in lieu of the whole of the price, 
and to consider the dead slave as excluded 


and one of them^ be afterwards destroyed, from the contract.—What is here advanced 


and a dispute arise betwixt the parties con¬ 
cerning the amount of the price, the seller 
asserting that it was two thousand dirms, 
and the purchaser asserting that it was one 
thousand, in this case (according to Haneefa) 
the parties are not to be sworn; on the con¬ 
trary, the assertion of the purchaser must be 


is agreeable to the exposition of several of 
our modern doctors. They have also ex¬ 
plained the meaning of the sentence, in the 
Jama Sagheer, to be that the seller sMl not 
absolutely receive anything for the dead 
s^ve ; and they have connected the excep¬ 
tion with the omission of swearing of the 


credited.^ This, however, proceeds on the I parties,—Others of our modern expositors. 


supposition of the seller being unwilling to 
receive the price of the living slave only, 
and to relinquish the price of the slave that 
is dead.—In the Jama Sagheer it is related 
that, according to Haneefa, the assertion of 
the purchaser is to be credited, unless the 
seller he willing to accept of the price of the 
living slave only.—Aboo Yoosaf alleges that 
both parties must he sworn with regard to 
the living slave;—that the sale, so far as 
relates to him, must be dissolved; —that the 
assertion of the purchaser must be credited 
with respect to the dead slave and that, 
therefore, the purchaser is responsible for 
the proportion of the dead slave, and not for 
the whole price.— Mohammed, on the other 
hand, maintains that both parties must be 
sworn with regard to both slaves; and that 
afterwards the -^purchaser .must return the 


however, have explained it to mean that the 
seller shall agree to take, as the price of the 
dead slave only, what the buyer may 
acknowledge, and nothing more; and they 
have connected the exception with the non- 
swearing of the buyer only.—Thus they 
have explained it to mean that the seller 
may take the living slave, without the 
necessity of the purchaser's taking an oath, 
provided he be willing to take, for the dead 
slave, what the purchaser may of himself 
acknowledge to have been his value. 

Mode of swearing the parties in this 
instance .—The mode of svyearing the parties, 
in this instance (according to Mohammed), 
is the same as in a case of non-existence of 
the subject of the sale.—If, therefore, both 
take an oath, and differ in their assertions, 
—and if one or both should require the disso- 







CLAT3CS. 


tlie contract, the Kazee miiyt, in 
dissolve it, and command the imr- 
chaser to return the living: slave, and the 
vnhie of the dead one; and, in the deter- 
iitiualioii '>f the vahie of thu cloud >d:i\c, 
purchuHor’* aweflion ini^t be 
Then* however, a dilicrviic* 



upon the real state of the case ; and ^ ^ 

ndUr n tKc ri'ul defrinJaul, bia oath must 
ihirefnr* l^r rndiled. In evkb.uoc, on Iho 
other hand, regard is had to appearance: 
be(^inu*% M the witn<»»eH are not UL-quaviiUa 


I xiave, tue , umuuia'.’, \uv .. i 

credited.— I with the real >tAte ot thi- cuae, witli Ksp«.‘iit 
of opiliior to Ihiui, that, rauftt U' ercdiUxl whieh w 

^ 1 'tM tn fi ndi r an o*ilh the |)iur]irt»*i r 1 tniisl uIk> be admittc. i in pt\'(*. rc’U‘Muce il 
(S' MM oriiV IXsa M teke ’the mUi, to ' Lloot tko prinoiple on which Aboo kWt 

:r«“wo‘;£rfX‘S: diiiiX f.;; 

puTchaser ; " and if he sliould nfuno to take , mint be crefvrtvd. in cum. of the 
i4. fUl! 1 iVine 4 l>LVr! must isworil. 


(fo fur fLt it reliitcs to the living ^iuvi-: must 
then be diMolv»id,ttnd;hv purchus.T must ho 
reKponidblo lor the price ol the li>ing sLivc 


“Worn. ^ ^ 

Ciijitf of n JtMtjnonierU conornunt; lAe 
r>ri>e, m t/UioUUtOf* •»/c^^ntract of talt., 
ttuhu'ot. of i/.—I f II nor* 


vMlihP tlipv bore on the day in which the • sion of her, and the purlieu a fit rwurcU n^. roe 

S ssr* - s-n.;: it; i rh.-“Sr s; 7 hS;<s r/r..t“x e 

lH*ooui»a void.* 11 n to be ohnervrd that tlai 


Uroci •nil' ...v Y , I 

bare iixM'rtiun of the- nollor lo to be 
in preference to tha*. of the purvliawr. If, 

« .<• at... TWoHimf 


“ ' ™''rw I.nC',Sir?a«c. 4 ; SfricVoTbclh perti.., in th. discclnt... 

produce mV idcnco, that of the Bailor must he 
adriUted.—This agreeable to the analogy 
set fortli and —-•.. 


lng». sitiee tlu ordiuuuce th»:r<‘ rcBpo t-'* a 
case of abBolvito ^alc. nnd sale C4*a>.cft to exist, 
-'I bis iM aere-'^aDie lO me unaiugy i in case ot a diiwoluli'.'H, for the disso uUon la 
td exeiaidihed in a case recited in a breaking off of the sale with ^'«snect to the 
ih.-M.h«cfi™daH.h 1.M 


Uatc/Ut y VT 

person, having purchas(;d two sLxvee by one ■ 
contract, and taken possession ot them bo^ib, | 
should afterWHfh return one ot them on 
Arc/nifit (if a defect, ana tlic other should 
then die in his possession, m that case he 
must pnv the nrioe of the slave that died; 
and ho becomes exempted from the price ot 
itiii other t)\at ho n turnedand. m pro- 
nortioning their respective prices, regard 
must be had to the value of each on the day 
in which the purcha.ser obtained possession 
of them.—If the parties should disagree 
ooncernii! 2 ‘ the value of the dead slave, the 
n«fl«rtion of the seller must be credited, as 
he is the defendant or respondent, since both 
mr’u'h Admit that a price is due, and the 
purchaser, proceeding un his assertion ot the 
mferior value of the slave that is dead, 
pleads that he ban r-iuy a Hiiin to piiy, 
Web the seller, asserting the superior value 
of the deud flave, denies.—If both porlUA 
ad(lu'‘" ^.videnAo, the evidence ot the seller 
must he credited,, as it pn.vci most, since it 
iirDv^fA thcf »ii|V'i'ior value of the dead slave. 
—The Tcaaou of this is that, in oaths, regard 
is had to the reality; because, as tlie oath oi 
fuch opposes that ot the oUier, nml as t.hv y 
both know the real state ol the case, it 


tore, in this instance, proceedsu]>miinaJ0gy; 
because tin; example under consideration pro¬ 
ceeds upon a supposition of the seller not 
having received back the article after the 
dissolution, in which case the swearing ol 
the parties is not repugnant to analogy, but 
rather agreeable to it.—It is on this ground 
that we deterniiiie upon a case of hire, from 
its analogy to a case ot sale before seism (as 
where, for instance, alossor andlessee disagree 
with regard to the object of their < 3 ontrdch 
prior to the expiration of the lease:—^in which 
case both parties are sworn, because of the 
analogy this bears to a case of sale, prior to 
the receipt of the goods by the purcliaser) 
anil also, that we determine with respect to 
the heir of . a contracting party from the 
analogy his situation bears to that of the con¬ 
tracting party himself (as where the heir of 
a purchaser and the heir of a seller disagree, 
- -m which case they must both be sworn, m 
the same manner as the purchaser and the 
seller would have been).—It is upon the same 
ground, also, that we determine the value of 
an article to be analogous to the substance 
of it, in case of the destruction of the sub¬ 
ject of the sale whilst in the possession 
of the seller by some other person than the 

_ f At. y. «.* *1 i i-i t »> c:t^*r> YV 


.+h Vrinw the real state of the case, it i oi me seuer oy sumo 

dlows diat ^Ke foundation of the oath rests I purchaser (as where, for instance, anuthei 
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Sl 


the subject of the sale/ whilst ‘ proves most.—This is where the wo; 

'“!et .rii€^lie hands of the seller, delivery not : Mihr Misl, or proportionable jlower, falls 




;a'ving been made to the purchaser; — -in! short of what she claims.—If, however, 


which ease the slayer must pay the value, 
which then stands as a snhstituto for^ the 
substance of the article sold);—whence, if the 
seller and the purchaser disagree concerning 
the price, they must both he sworn, and the 
sale dissolved; and the value of the slave 
given to the seller; in the same manner as 
the substance would have been given, had it 
been extant.—-It is to be observed, however, 
that if the seller receive the goods after a 
dissolution of the contract, and the parties 


neither of the parties produce evidence, they 
are to be sworn (according to Haneefa): but 
the contract is not dissolved; because the 
only effect of the swearing, in this instance, 
is that it annuls the bargain with respect to 
the dower, in the same manner as if no 
bargain had over existed ; but this does not 
engender any doubt with respect to the 
marriage itself, since the dower is not an 
essential, but merely a dependant of the 
marriage.♦—‘It is otherwise in a case of sale, 


then disagree concerning the price, they are , for there the annulment of the bargain, with 
not to be sworn, according to Haneefa and , respect to the price, destroys the contract (as 
Aboo Yoosaf.—Mohammed maintains that in • was before observed), ana the sale is cou¬ 


th is case also aTahalif, or mutual oath, is 
tendered to the parties, because here also 
(according to his tenets) the swearing is 
agreeable to analogy. 


sequentlydissolved.—In the case in question, 
after the parties swearing, a proportionable 
dower must be adjudged to the woman,—If, 
on the other hand, the woman’s propor- 


JViiere the 'price has been paid in advance , , tiocable dower, and the sum acknowledged 


and the parties agree to dissolve the contract, 
hut disagree concerning the sum advanced, the 
assertion of the seller must he credited. —If a 
person sell a Koort of wheat, by a SiUim con¬ 
tract, for ten dirras, and the parties after¬ 
wards agree to a dissolution of the contract 
of »Sillini, but disagree concerning the price, 
in this case the assertion of the seller who 
has received the advancei must he credited: 
and the Sillim contract does not in this in¬ 
stance revert, the dissolution still continuing 
in force ; because dissolution, in a case of 
Sillim sale, is not merely a breach of the con¬ 
tract, but an abrogation of it, whence the 
Sillim contract cannot revert; (contrary to a 
dissolution of a simple contract of sale).— 
Hence, if the price advanced consist of goods, 
and the person who has received the advance 
wish to return them to the purchaser on ac¬ 
count of a defect, and the ICasjee pass a decree 
to that effect, with the cousent of both par¬ 
ties,—in that case, if the goods be destroyed 
prior to the return of them to the purchaser, 
the contract of Sillim does not revert. A 
contract of actual sale would however revert 
under such circumstances: and this 


by the husband, be equal, or if her propor¬ 
tionable dower fall short of what he acknow¬ 
ledges, the Kazee must, in that case, pass a 
decree in favour of the husband, as apparent 
circumstances are on his side.—If the wife's 
proportionable dower be equal to what she 
claims, or if it exceed her claim, the ICazee 
must, in that case, pass a decree in favour of 
her claim.—If the proportionable dower be 
greater than what is acknowledged by the 
liiisbanfl, and less than what is claimed hy 
the wife, the JCazee must, in that case, 
adjudge a proportionable dower to the wife ; 
because, after the swearing of both parties, 
nothing is established either greater or less 
than the proportionable dower, which is 
therefore a mean.—The compiler of the 
Hedaya observes that the doctrine here 
advanced, of first swearing both parties, and 
then adjudging the proportionable dower, is 
the dootinne of Koorokhee: and it proceeds 
on this principle, that under the existence of 
a stipulated dower, no attention is paid to a 
proper or proportionable dower ;~-and as the 
mutual swearing of the parties is the means 
by which that is to be set aside, the oaths are 


plainly shows that there is a difference be- * therefore tendered to the parties, in the first 
tweenoontractsof sale and contracts of Sillim. I instance, in all the above cases; that is, 
Cases of disagreement hetiveen a hushand whether the proportionable dower be equal 
and wife respecting the dower .—a husband | to, or greater than, the claim of the wife; or 
and wife disagree concerning the dower or i whether it be equal to, or loss than, that of 
marriage settlement, the husband asserting . the husband.—In the opinion of Haneefa and 
that it was one thousand dirras, and the wife j Mohammed^, the oath is first to^be adiiiinis- 
that it was two thousand, in this case the 
party that brings evidence rnust be credited, 


tered to the husband, in order that the 

___ _ advantage arising from his declining to 

as tills establishes the plea of that party upon swear may be quicldy obtained; for, as it is 
proof: and if both bring evidence, that ad- his business first to advance the dower, he 
’ *' must be first sworn,—in the saraemauner as, 

in a case of seller and purchaser, the pur¬ 
chaser^ is first sworn,—-The exposition of 
Razee is, however, different; but as that, as 
well as the disagreement of Aboo Yoosaf, 
have been particularly explained under the 


diiced by the woman must be preferred, as it 


* Supposing it to consist of a slave or 
animal. 

i- About 7,100 lb. weight, or twelve camei- 

} Arab, Mooslim-all-bee, meaning the 
seller, or person to whom the price has been 
advanced. 


♦ nScc vol. 1. p. 44. 
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ot/ niarriaffe, it is not necessary 



to ' after the receipt of the object of the 
"repefstp/them * parties are not to be sworn, b' 

--Irn husband and wife disagree concerning; assertion of the lessee must be credited, 
the dower-the husband asserting that he ^ according to al our doctorsaccording to 
had agreed to give a particular male slave, ; Haneefa and Aboo loosaf, evidently, be- 
and the wife asserting that he had assigned I cause (m their opinion) the destruction ot 
a particular female slave,—in this case the ^ the object of ^ the contract is^ a _bar to the 
rule holds the same as in that immediately 


preceding ; that is, if the woman s proper 
dower be equal to, or greater than, the value 
of the male slave, the Kazee niust adjudge m 
favour of the husband ; but if it be equal to, 
or greater than, the value of the fcmiue 
slave, the Kazee must decree in favour ot the 
wife.—The only difference between this case, 
and the preceding, is that if the female slave 
and proportionable dower be equal in point 
of value, the wife is, in that case, entitled to 
the value, and not to the slave substantially; 
because she cannot possess the slave without 
the consent of her husband, which she is 
not, in this instance, supposed to have 
obtained. _ 

Case of a dispute between a' lessor ana 
lessee, concerning the rent, or the extent of 
the lease, before delivery of the suhject,~^\^^ 
lessor and lessee, before enjoyment of the 


swearing of the partiesand, in the same 
manner, according to Mohammed, because 
his tenet, that the destruction of the object 
is not a bar to the swearing of both parlies, 
relates only to the object of a sale, and is 
founded on a principle that the object of a 
sale may be considered as price, and the 
swearing of both parties (that is, of the 
bujer and the seller) is with relation to the 
price if,^ therefore, the rule of swearing 
both parties were admitted in the case in 
question, and the contract were afterwards 
to be annulled, it must necessarily follow 
that the object of the lease could not be con¬ 
sidered as price; because the object ot the 
lease if usufruct or advantage; and advan¬ 
tage is not in itself price, and cannot be 
considered as such but from the contract; 
and. in the case in question, it becomes 
evident that there is no contract.—^ow 


obiect of the contract (that is, before the | since m this case it is impracticable to swear 
usufruct of it), disagree concerning the both parties, the assertion of the lessee is 
amount of the rent, or the extent of the therefore credited, as he is the defendant 
leaseu they must in that case be both sworn ; | and denier.—If, on the other hand, the lessor 
and after swearing, the contract must be' and lessee dispute after the receipt of part 
dissolved, and each party must return to the I of the object of the lease, they must be both 
other whatever he may have received.—The ' sworn, and the contract dissolved with rc- 
reason of this is that the swearing of both gard to what remains.—With respect to 
parties with regard to sale, in case of a dis- what is past, in this instance, the assertion 
agreement prior to the purchaser's seisin of | of the lessee must be credited; because a 
the goods is conformable to analogy, as has lease is contracted anew every moment, in 
been already demonstrated.—Now a lease proportion to the progress of the usufruct, 
prior to the enjoyment of the usufruct, is —Thus a new contract is opposed to every 
similar to a sale prior to seisin of the subject ' individual particle of advantage or usufruct, 
(and such is the case here considered).—If, —It is otherwise in a case of sale, as a con- 
therefore. the parties disagree concerning the tract of sale is opposed to the whole of the 
amount of the rent, the oath must be first | subject of it; for which reason a sale, when- 
administered to the lessee, as he denies the ; ever it becomes obstructed or impracticable 
obligation of the rent.—If, on the other ' in part, is held to be impracticable m the 
hand, they disagree concerniug the extent . whole. ^ ^ . . 

of the subject of the lease, the oath must be I Case of a dispute concerning ransom. 
first administered to the lessor.—If either of, a master and his Mokatih disagree concern- 
them refuse to take the oath, the claim of the | ing the amount of the ransom, according to 
other is thereby established.—If one of them Haneefa they must not be sworn.—The two 


produce evidence, his claim is established; 
but if both bring evidence, that adduced by 
the lessor must be preferred, in case of the 
disagreempint relating to the quantity of the 
rent; and that of the lessee, in case of its 
relating to the extent of the lease.—If they 
disagree in both points, the evidence of each 
is in tliat case to be credited, in the excess 
whioh it may prove.— For instance, the 
lessor claims the lease to have been made 
for a period of one month, m exchange lor 


disciples are of opinion that they must be 
sworn, and that t]\e contract of Kitabat 
must be afterwards dissolved (and such also 
is the opinion of Shafei); because the con¬ 
tract of Kitabat is a contract of mutual 
exchangej and is capable of dissolution: 
the case in question, therefore, resembles a 
case of sale, since the master claims an 
excess of ransom, which the Mokatih de¬ 
nies ; whilst, on the other hand, the Mokatih 
claims his title to freedom, on his payment 


ten dirins. and the lessee claims a period of , of the ranRom agreeable to his settlement of 
two months in exchange for five dirms; in | it; and this the master denies: they are 
which case the Kazee must adjudge it to be , both, therefore, in some measure plaintiffs, 
for a period of two months in exchange for i and also both defendants, as in a case of 
five dirms. I sale; and hence they must both be sivorn, 

Case of the same nature, after delivery o/' in the same manner as a purchaser and seller 
the subject. —a lessor and lessee disagree, ^ are both sworn when they differ concerning 
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price.AThe argument of Hanoefa is that 
the. paiksoin is opposed to the removal of a 
^stfictioD, which, operates instantaneously 
wdth respect to the slave ; bat that it is not 
considered as opposed to the freedom until 
the Mokatib actually pay it.—Nothing re¬ 
mains, therefore, but a disagreement with 
respect to the amount of the ransom; and 
with resj^ect to that the master is a plaintift 
only, and the Mokatib only a defendant (the 
plea and the defence not existing alike in 
both parties, as in some of the cases before 
recited):—the parties, therefore, are not 
sworn; but the assertion of the Mokatib, 
upon oath, must be credited. 

In a dispute between a husband and^ wife 
concerning furniture^ the article in dispute 
is adjudged to the party to whose use it is 
adapted.— a husband and wife disagree 
concerning any article _ of furniture, each 
claiming a right in it, in that cases if the 
furniture in question be particularly adapted 
to the use of men, it is adjudged to the hus¬ 
band; and if particularly adapted for the 
use of women, is adjudged to tho wife ; be¬ 
cause, in the former instance, probability is 
an argument in favour of the husband; and 
in the latter, in favour of the wife. If, 
however, the article be of such a nature as 
is common to the service of both (such as a 
pot, or other vessel), it is in that case ad- 
udged to the husband; because the wife 
nerself, and everything belonging to her, is 
in the possession of the husband; and, in 
claims, the assertion of the possessor is pre¬ 
ferred. This rulej indeed, does not hold 
good where the article in dispute is peciili- 
arly adapted to the service of women; toi, 
although such articles also are in the posses¬ 
sion of the husband, yet the probability of 
their being the property^ of the wife, from 
the particular nature of them, is stronger 
than the argument derived from possession, 
and therefore supersedes it,—What is here 
advanced proceeds upon a supposition of the 
actual existence of the marriage; or of a 
separation between the parties, in which 
case the law is exactly the same. 

if the dispute be between the survivor and 
the heirs of the deceased, the article must he 
adjudged to the survivor, —If, on the other 
hand, one of the parties should die, and the 
heirs of the deceased enter into a contention 
with the survivor concerning the family 
goods, in that case the goods in question are 
adjudged to the survivor, whether they be 
of a nature adapted to the service of a man 
or woman; since possession is clearly es^b- 
lishedin favour ot the living party.—This is 
according to Haneefa.—A boo Yoosaf main¬ 
tains that every thing which partaJces of 
the nature of paraphernalia,* whether it be 
restricted to the use of a man or woman, 
must be adjudged to the wife; and that all 




* Arab. Jaheez.—Meaning vestments or 
furniture of any kind which a bride brings 
to her husband’s house, 


the rest must be adjudged to the' huskaj 
upon his swearing to the property i— because, 
as every woman is supposed to have brought 
a paraphernalia along with lier, there is a 
probability that the specified articles may 
have been included in it; and this proba¬ 
bility destroys the argument in favour of 
the husband from possession ; but with, 
respect to the- rest of the family goods, the 
husband’s claim, from possession, holds good, 
as there is nothing preventive or destructive 
of it. Mohammed alleges that whatever is 
only fit for the use of a man ought to be 
adjudged to the husband ; that whatever is 
only fit for women ought to he adjudged to 
the wife; and, that whatever is, in point of 
use, common to both, ought to be adjudged 
to the husband or his heirs, for the reason 
alleged by Haneefa. ^ 

If one of the parties he a slave, it must he 
adjudged to the party who is free. — If, in 
the case in question, one of the parties be a 
slave, and the contention concerning the 
property happen during the life of both, it 
must be adjudged in favour of the party 
who is free ; because the seisin of a free 
person is in a superior degree valid ;— but in 
case of the death of either, it must be ad¬ 
judged to the living^ party, as the possession 
of the deceased exists no longer, and the 
possession of the living then remains unop¬ 
posed.—This is according to Haneefa.-—The 
two disciples maintain that a privileged 
slave and a Mokatib are equivalent to free¬ 
men in this point, as their possession is valid 
in contested cases. 

Section, 

Of Persons loho are not liable to Claims. 

A. person is not liable to a claim, who seta 
up a plea ojf deposit, pledge, or usurpation 
[in the article claimed), supported by the 
testimony of witnesses, unless he he a person 
of 7iotoriously had character. —If a defendant 
plead that “ a certain absent person had de- 
I posited with him the article in dispute,” or 
1 “ had pledged it to him,” or that “ he himself 
I had usurped it ^ from _ a particular absent 
' person,” and bring witnesses to prove his 
, allegation, in that case no room for suit or 
, contention exists between him and the 
' plaintiff; and so also, if he plead that ” a 
I certain absent person had let the said thing 
to him in lease,” and produce evidence in 
proof of it . because in all these cases it is 
clearly established by the evidence of the 
witnesses of the defendant that Ms tenure 
is not the subject of contention, since he is 
seised of the thing in the manner of a trust. 
—Ibn Shabirma maintains that the defendant 
is not exonerated from_ the suit in conse¬ 
quence of proving, by witnesses, the deposit, 
the pledge, the usurpation, or the lease ; 
because the proof of the absentee’s right of 
property is impracticable, since there is no 
person in his behalf to appear as a party 
:ia the suit; and the exoneration oi the 
' defendant from the suit of the plaintiff 
depends on the proof of the absentee's right 
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CLAIMS. 

* Our doctors, on the other Land, ] suit, for two reasons,—J hist, thei^3-^ 
£era,ue that the evidence here adduced has | possibihty that that person he the 

ohjeets is view:--EiEST,theestab]ish- plaintiff himself. it they had 
ment of the absentee’s right of property. 


. & J'l 

\ h, <:!3^EOperty. 


concerning "which there is no suitor on his 
behalf; and which consequently cannot be 
proved’—S.-EC01SDL1S a repulsion of the 
claim of tho plaintiff; and as he is the 
immediate adversary in this concern, the 
repulsion is consequently established. The 
plaintiff in this instance, therefore, resembles 
aperson commissioned by a husband to remove 
his wife :~-that is to say, if a person appoint 
another his agent for the removing and con¬ 
ducting of his wife to him, and the wife 
Drove, by "witnesses, that her husband had 
divorced her, in this case the testimony of 
these witnesses must be admitted; merely 


specified the person, the plaintiff would then 
have had it in lua power to have traced him. 


and to have entered a suit against him ; but 
as they have not specified him, he is deprived 
of the power of tracing him; and if, under 
such circumstances, the defendant wore re¬ 
leased from the claim, an injipy is theieby 
occasioned to the plaintiff.—It, again, tne 
witnesses should say, ** we know the race o’i' 
the man in question, hut we are ignorant ot 
his name and family,” in that case the same 
rule obtains (accordiug to Mohammed), be¬ 
cause of the second reason.—According to 
Haneefa, on the contrary, the defendant in 
this ease is released from the claim, as 


so far, however, as to restrain the removal having proved that the thing m question 
of her by the agent; but not with respect to came to him from another in trust; since, as 
the establishment of the proof of the divorce the witnesses know the countenance of the 
(as was formerly mentioned);^ and so also man (contrary to the preceding case , the 
in the case in question.—It is to be observed , defendant s possession is consequently no 
that the defendant, in this ease, is not exone- 1 longer a subject of liligaUon. In reply, 
rated from the claim of the plaintiff upon also, to what is urged by Mohammed, it may 
his bare allegation of the deposit of the ; be observed that either the plaintiff has been 

' himself the occasion of the injury he sus¬ 
tains, in forgetting the defendant; or, tho 
injury has been occasioned by the witnesses 
of the defendant; but not by the defendant 
himself. — (Ibis case is termed the Makhamsa, 
or qiunquah of the book of pleas; because it 
meaus to" repel by the declaration above | has given rise to five different opinions, as 
mentioned his declaration, therefore, can- , here stated.) ^ ^ i ^ 

not be admitted, unless he adduce evidence i ^s liable^ i i 

in support of it; in the same manner as property . — ly a defendant plead that he naa 


absentee, or of his pawn, &c., nor until he 
produce evidence in support of his assertion; 
because the defendant is himself apparently 
an adversary,+ in contemplation of his being 
possessed of the subject of the claim ; and is 
opposed by the suit of the plaintifl:', which he 


where a person says to his creditor, “ I have 
transferred the debt I owe you upon another 
person,’’ in which case his assertion is not 
believed unless supported by evidence.—I bn 
Abee Leilee is of opinion that tlm defendant 


purchased the article ^ in ” dispute from 
certain absentee, he is in that case a pearly, 
and liable to answer to the claim of the 
plaintiff; for in declaring that he was seised 
of the thing in virtue of a right of property, 


is exempted from the plea, immediately upon , he acknowledged himself to be subject to the 
1 . 1 j suit of the plain tiff. 

Or, if the plaintiff me him on a plea of 
thefts or usurpation, although he produce 
evidence to prove a trust. —If, in a suit, the 
plaintiff should say to the defendant ** you 
nave usurped this thing from me," or^ '* you 
have stolen this thing from me,'’ in this case 
the defendant is not released from the claim, 
although he produce witnesses in proof oi 
the article in q uestion having been committed 
to him by an absentee in trust; because here 


his assertion. The last recorded opinion of 
Aboo Yoosaf is that if the defendant be 
virtuous and not noted for fraud, the rule 
obtains as above laid down. If, however, he 
be noted for fraud, he in that case is not 
exonerated from the claim, even on pro¬ 
ducing evidence in support of his allegation ; 
for a fraudulent person sometimes gives 
property that he has usurped to a traveller 
(for instance) in order that the traveller may 
afterwards, in the presence of witoe&ses, 
resign it 


to him in trust; and this he does the plaintiff asserts the action oi usurpation 


with a view of defrauding the original 
proprietor of his right.—Where the defen¬ 
dant, therefore, is open to a suspicion of 
such frauds as ^ these, the Kazee must not 
accept of his evidence. , 

Or. that his witnesses hear defective tesii- 
mony,—’li the defendant’s witnesses should 
say, a person whom we do not know did 
resign this article to him in trust in that 
Rase the defendant is not released from the 


* Under the head of Divorce, 
t That is, he may himself be regarded (in 
one view) in the light of a plaintifi. 


or of theft against him, and in this respect 
(and not because he is seised of the property) 
he is subject to the plea.—^It is different 
where the plaintiff asserts absolutely his 
right of property; because in that case the 
defendant cannot be subjected to^ the claim 
otherwise than^ from his possession of the 
_ I thing: whence it is that an absolute claim ot 
in that I property in an article is not admitted against 
any except the actual possessor of the article; 
wdiercas a plea_ for the act [of acquisition, 
such as usurpation, and so forth] lies against 
any other person. 

And so also, if the plaintiff sue upon a 
plea of thefty without specifying the thief —If, 
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^iHt, the plaintiff should say 
-^feadant, who is seised of the thing in 
dispute, “ this thing which is in your posses¬ 
sion is my property, and has been taken from 
me by theft;" and the defendant say “a 
certain absentee deposited this thing with 
meand bring evidence to prove his asser¬ 
tion, still he is not released from the claim.— 
This is the opinion of Haneefa and Aboo 
Yoosaf; and proceeds upon a favourable con¬ 
struction of the law. Mohammed holds the 
defendant, in this case, to be exempted from 
the claim, as the plaintiff has not exhibited 
the claim of theft against him, but against 
an unknown person; and as a claim o t this 
nature against an unknown person isnugatory, 
it follows that the claim, with respect to the 
act, cannot stand: -nothing, therefore, re¬ 
mains except a claim with respect to the right 
of property; and as, in a claim concerning 
a right of property, the suit is set aside, by 
the defendant proving the article in dispute 
to have been committed to him in trust, the 
case is therefore the same as if the plaintift 
had declared the thing to have been t^ken 
from him by usurpation, without naming 
the usurper.—The reasoning of Haneefa and 
Aboo Yoosaf is that the mention of the apt 
involves a plea against the agent; and the 
presumption is that the possessor is the agent, 
but that the plaintiff, from motives of tender¬ 
ness, may not have specified him, in order 
to screen him from punishment. The case is, 
therefore* the same as if the plaintiff had said 
“ you h ave stolen this thing.' —It ia otherwise 
where the plaintiff charges the defendant with 
usurpation, for in this case, although he make 
the charge in direct terms, still punishment 
is not incurred, notwithstanding it be evident 
that his design is to prove the usurpation. 

But not if. the plauitiff sue him on a plea 
of purchaf^e. —Ip the plaintiff should say to ^ 
the defendant “I have bought this thing i 
from a certain person,” and the defendant 
reply “that person consigned the thing to 
me in trust,” in this case the defendant is 
exempted from the claim without the neces¬ 
sity of producing evidence; heoanse both 
the plaintiff and the defendant are agreed 


CLAIMS. 

to the I the thing mmt he adjudged eqiialhj het^^. 



both cldimanis. —-Ip two men separately 
claim the property of an article in the pos¬ 
session of another, and each, bring evidenoo 
in support of his claim, the Kazee must, in 
that case, adjudge the article to be the joint 
property of both in an equal degree.—One 
opinion of Shafei, in this case, is that, as the 
evidence respectively adduced by the parties 
is contradictoiy of each other, they must 
both be rejected.—Another opinion of his 
is that the JCazee ought to throw the die to 
determine to whom the property belongs.— 
His reasoning in support of these opinions 
is that as it is an impossibility that two men 
can each have separately a complete right of 
property to one and the same thing, it follows 
that the evidence of one of the parties must 
bo false; but as there is no criterion by 
which the truth can be determined, it is 
therefore proper either to reject both, or to 
have recourse to the die ; more especially as 
the prophet in a similar case caused the die 
to be thrown, and gave judgment accord¬ 
ingly. The arguments of our doctors on 
this point are twofold. First, a tradition 
reported by Tameem Bin lirfa, that the 
prophet, in a cause which was brought be¬ 
fore him regarding a camel, in which both 
parties brought evidence in support of their 
claim, adjudged it to be the joint property 
of both (for, with resnect to the tradilion 
quoted by Shafei, it alludes to a decision of 
the prophet in the infancy of the Mussulman 
religion, which was afterwards disapproved 
of). — Secondly, it is possible to reconcile 
the^ evidence of both the parties, by sup¬ 
posing the evidence of _ the one party to 
allude to the cause of right of property in 
the possessor, and that of the other to the 
right of possession ; and as, by this hypo¬ 
thesis, the evidence of each of the parties is 
rocoucileable to truth, it is therefore incum¬ 
bent to act according to it in the greatest 
possible degree, — namely, hy adjudging each 
of them to have a right to the half of the 
pr^erty. 

if it he to a loife^ the right must he adjudged 
accordi7ig to her declaration .— If two men, 


that the thing is, originally, the property of ; severally, claim marriage with one woman, 
another man; and consequently the tenure | and each adduce evidence in support of Ins 


of the person seised of it is not Txr matter 
of dispute between them.—If, however, the 
plaintiff say that “ a certain person had 
appointed him an agent for seism of the s^-icl 
thing," and produce evidence in proof of 
this, he is entitled to prosecute his suit 
against the possessor, as having established, 
by witnesses, a sufierior right to the posses¬ 
sion of the article in question. 


claim, the Kazee must not, in that ease, pass 
a decree upon these evidences ; becau.se, as 
the subject of dispute does not admit of 
divided property, it is consequently imprac¬ 
ticable to adjudge the bait to each.—He 
must therefore have recourse to the decla¬ 
ration of the wife, and adjudge her in mar¬ 
riage to that party whose claim she verifies. 

Or {if the imtnesses specify dates) accoy'd- 
ing to the prior date.^lMi^^ however, pro¬ 
ceeds upon a supposition of the witnesses 
not having mentioned any date ; for if they 
should specify dates to the marriage, the 
evidence of that party which specifies the 
most ancient date must he preferred.—If, on 
the other hand, previous to the adduction of 


CHAPTHT? IV. 

OP THINGS CLAIMED BY TAfO PLAINTIFFS, 

If the claim he laid to a thing of a divisible i evidence by either party, the woman should 


nature, and the proofs on each part he equal, i make an auknowledgment ia favour of oao 













CLAIMS. 

vFtlie'ilbintiffs, sheisjiidj^edtobetliewife'beeoincs, in that half, null and __ 

of the acknowledged :—but if tlie other I were otherwise, hoAvever, il one of tiie par- 
^party should afterwards produce evidence Uies should intimate his rejection of the hail 
111 support of his claim, the I^azee must | prior to the adjudication of the Kazee, for m 
adiudge her to he his wife, as evidence is that case he T\ould be entitled to take the 
stronger than acknowledgment. whole, because his claim went to a right to 

A decree acljudqma a wife to a single the whole iiom purchase, and as the bar to 

m * J T . _ . 7 ^ ^ j hfc ^ V>4* a-i t ^ /*» 4* T"! rt T\ O ( T1 €1 TYl £V | TT "f” ft 


claimant cannot he reversed in favour 


his obtainment of the whole (namely, the 


subsequent claimant, unless Ins ' T^lea of ihe other) is removed hy the relm- 

prove a priority of date.—It' only one man quishment of the co-plaintiif, prior to tho 
claim marriage with a woman, and she deny virtual annulment of any part of the sale 
" and he produce evidence in support of ! by the decree of the Kazoe, he is conse- 


it, __ r , . 

his claim, and, the Eazee having in con 
BCQuence passed a decree in his favour, 
another person then appear and claim his 
mariiage with the same woman, in this case 
the Eazee must not reverse his decree ; be¬ 
cause, having been passed on good grounds, 
it cannot afterwards be afiected by a cir¬ 
cumstance of equal, and far less by one of 
inferior force,—If, however, the witnesses 
of the second plaintiff should attest the date 
of the marriage to have been prior to that 
mentioned by the witnesses of the first plain¬ 
tiff, the evidence brought by the second 
nlaintiff must in that case he preferred, as 
the error of the first witnesses lias thereby 
been made apparent.—The law is the same 
in a case where a husband and wife hying 
together, and their marriage being notorious, 
another person claims marriage with the 
woman, and brings evidence in support of 
his plea ; for in this case his evidence is not 
admitted unless it prove a marriage prior to 
that of the husband with whom the wife 
then lives. 

Ttoo claimants to a slave^ on a plea of 
mirchase, upon his being adjudged between 
them, are severally at liberty to pay half the 
price, or to relinquish the bargain.' —Ir two 


quently entitled to the whole of his claim. 
(Analogous to this is the resigiiation made, 
by one of two Shafees, of his^ right of pre¬ 
emption, prior to the determination of the 
Kazee in favour of both.—Analogous, also, 
to the first statement is that of the resigna¬ 
tion made by one of two Shafees of his right 
of pre-emption subsequent to the decree of 
the Eazee in favour ot both.)* 

But if they specify and prove dates, the 
slave must he adjudqed to the prior ^ pur¬ 
chaser. — It is to be observed that if, in the 
ease in question, the two plaintiffs should 
specify the dates of their purchase, the sale 
must be adjudged in favour of the prior 
purchaser; because it appears that he had 
established his right at a time when he had 
no opponent; and on this account the subse¬ 
quent claim of the other is invalid.—If one 
of the parties should mention a date, and 
not the other, the sale must in that case be 
adjudged in favour of the one who specifies 
the date; because he clearly establishes his 
claim at a particular time; and as the other 
does not specify any period, it becomes, of 
consequence, doubtful w'hether he purchased 
it prior or posterior to the particular time 
mentioned by the other; and the Kazee 


men ’severally claim a right of property in a I (because of this doubt) cannot pas^B a decree 
slave in the possession of another (as if each I in his favour, li neither of; the parties 
were to assert that he had purchased him I specify a date, and one of them he m posses- 
from that other), and each bring evidence in sion ot the thing, the claim of the possessor 
support of his claim, in that case (as the | iR Pi’eferable ; because it is probable that his 
Kazee must adjudge him to he the joint pro- 1 of possession was derived from prior 
pertv of both), they are severallv at liberty I j and also, because both of their 

either to take the half of the skve at the I ckims bang established m an equal degree, 

■ the possession, which is undisputed, cannot 
be affected by a matter of doubt. 'lEe same 
rule obtains when one of the plaintiffs is 
seised of the thing, and the witnesses of 
the other specify the date of his purchase.— 
But it is to be observed that if the witnesses 
should expressly attest his purchase to have 
been prior to that of the purchase of the 
possessor, the sale must in this case be ad¬ 
judged in his favour ; as a certain knowledge 
of prior purchase establishes a positive ri^ht, 
whereas possession establishes only an im¬ 
plied right. 

Where one party pleads purchase, and the 
other gift and %cUin [wUhont specifying 
dazes), me ariicie must he adjudged to the 
purchaser.—Iv two men claim a particular 
article, one in virtue of purchase, and the 


hnlf of the price or relinquish the bargain.— 
The case is therefore the same as where tw^o 
unauthorized persons sell the same article 
belonging to a third person to two different 
men, and the proprietor confirrns both sales, 
in which case each purchaser is at liberty 
either to take the half of the article for half 
the stipulated price, or to reject the sale 
entireV and receive back his money; be¬ 
cause, *as he had before assented to the 
bargain, on the supposition of its extending 
to the whole of the article, it cannot be 
inferred that he assented to the mrtial 
bargain ; he is therefore at liberty either to 
accept or reject it as he pleads. If, bow- 
oTTpr, in the case in question, alter the Eazee i 
adjudging the half to each, one of the par¬ 
ties should reject it, the other cannot take 
the whole, because that half was adjudged 
to the other in Consequence of evidence he 
produced, and on his rejecting it the sale 


• This IS fully explained under the article 
Shaffa, 
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virtue of gift and seisin, and each i 
^ evidence in support of his claim, 
however, mentioning dates, in this . 
case the evidence to the purchase must be | 
admitted in preference; because purchase is 
stronger in il« nature than gilt, as it involves ; 
a mutual exchange ; and also, because pur- | 
chase is in itstlt a cause of a right of pro¬ 
perty; whereas the right of pioperty in a 
gift rests upon the acceptance.—If the claim 
of the one be founded upon purchase, and 
that of the other upon charity and seisin, 
and all the other circumstances be the same 
as above stated, the same rule holds, be¬ 
cause of the reasons aforesaid. If, however, 
the claim of one be founded upon ^^ift and 
seisin, and that of the other upon charity 
and seisin, the Kazee must in this case 
decree the thing to be in an equal degree 
the joint property of both ; seeing that their 
claims are equal, and that neither has a 
preference over the other. 

OnJixTiON.—A preference ought to be 
given to the claim of charity over that of 
gift; because a gift is not binding, since the 
giver may retract the gift; whereas charity 
is binding, and cannot be reta'acted. 

Reply.—N o preference is given excepting 
for some eftect immediately operating; and | 
the legality of retracting a gift, and the 
illegality of retracting charity, relate to the 
future ; but at the moment they are on a 
foot of equality.—It is to be observed that 
this doctrine of the equality of claims of gilt 
and of charity, and of the necessity for 
decreeing jointly to both, is when the thing 
in question is capable of division. But if 
the thing be incapable of division, there is 
a difference of ox>inion; some maintaining 
that the law in this case is the same; and 
others maintaining that the law in this ease 
is different, as it iiiditces a gift with respect 
to indefinite property, which is unlawful. 

A claimant on a plea of purchasey and a 
claimant on a plea of marriage^ are upon an | 
equal footing. —If two persons lay claim toj 
the same thing, one of them in virtue ofj 
purchase, and the other (being a woman) in ; 
virtue of the possessor’s having married 
her, and having settled that aiticle as her 
dow'er,—in this case both plaintiff's are upon 
an equal footing ; because the claim of each 
in point of strength is equal, _ since a con¬ 
tract of purchase, and of marriage, are both 
contracts of exchange, and both equally 
occasion a right of property.—This is accord¬ 
ing to Haiieefa and Aboo Yoosaf, Moham¬ 
med maintains that the plea ot purchase is 
to be preleired, and that the husband must 
be made responsible to the woman for the 
value of the article in dispute; as hy this 
means a preference is given to the plea of 
purchase, whilst at the same time the claims 
of hoth are attended to. 

A plea of pawnage and seisin ts preferable 
to a plea of gift and seism. —Ir one of two 
plaintiffs plead pawnage and seisin, and the 
other plead gift and seisin, and each pro¬ 
duce evidence in support of his plea, in this 


% 

case the plea of pawnage must be prefeit-ejl.E,^ 
—This proceeds upon a favourable construc¬ 
tion.—Analogy would suggest that the plea 
of gift ought to be preferred, because gifts 
occasion a right of property, whereas pawn- 
age does not.—I he reason f or a more favour¬ 
able construction in this instance is that 
seisin in virtue of pawnage occasions respon¬ 
sibility, which is not the case with respect 
to seisin in consequence of gift; and a 
contract which occasions responsibility is 
stronger than one which does not occasion 
it.—It is different where the gift is made in 
exchauge for some other thing; because 
such a gift is ultimately a sale; and sale is 
stronger than pawnage. 

7wo claims^ equally supported^ must he 
determined hy the priority of date. —If two 
men claim an absolute right of property in 
the same article, which is in the possession 
of a third person, and each mention the date 
of commencement of his right, it must in 
that case be adjudged in favour of him who 
pleads the oldest date ;—because having 
established his prior right of property, it 
follows that no other can afterwards obtain 
that but from him ; and the other plaintiff, 
in this instance, has not obtained the right 
of property from him. 

Two pleas of purchase^ preferred against 
one person^ must also he determined by the 
oldest date .—If two men prefer a claim of 
purchase against another who is not the 
possessor of the article in dispute, and each 
bring evidence of his purchase, specifying 
different dates, the person who proves the 
prior date must be preferred, as he proves hia 
right at a period when he had no opponent. 

7/', against two different persons, the 
article is adjudged emially betiveen hoth 
cluimayits, —If two claimants prefer an 
allegation of purchase, the one biinging 
evidence in proof of his having bought the 
article in dispute from Zeyd, and the other 
bringing evidence in proof of his having 
bought it from Omar, and the witnesses of 
each specify the dates of these purchases, in 
this case hoth plaintiff's are on a footing of 
equality , as each of them has established the 
right of property of his respective seller, 
and hence the ease is the same as if the two 
sellers w’erc themselves present and claimed 
their respective rights.—Each plaintiff, 
therefore, is at liberty to take the half of 
the thing at half of the price, or to relinquish 
his purchase entirely, for the reason before 
explained. If the witnesses of one of the 
parties specify a determinate time of pay¬ 
ment, and not the witnesses of the other, 
still the Kazee must adjudge one half to 
each ; because a knowledge of the length of 
credit does not imply priority in point of 
purchase ;—nay, it is even probable that the 
other’s light of property may have been of 
prior date, as the case supposes two different 
sellers.—(Lt is otherwise where there is only 
one seller, as in that case both parties ore 
agreed in the derivation of their right of 
property from one and the same seller.) 
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UtiUi0 one only adduce evidence to a date^ 
*i mast he adjudged to on the 

other hand, one of th.e plaintiffs prove a date 
of purctiase, and not the other, a decree 
must be passed in favour of the claimant 
whose date of purchase is ascertained, unless 
the purchase of the other can be proved to 
have preceded his. 
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must be preferred (and this, aceordiiT^*'^:^^* 
one tradition, is also the opinion of Haneefa); 
because the right of property of the claimant 
of known date is established in the past,^ 
whereas that of the other, in consequence of 
his evidence not mentioning' any date, is 
only established in the present; and the 
past has precedence of the present; -in the 


WUere four claimants %ylead a right in a same manner as where one of two claimants 
thiing^ as derived from four different per sons ^ \ from purchase proves the date of his pnr- 
the article is adjudged among them in equallots. j chase, and the other does not; in which case 


—Ij? one plaintitf* claim a right to an article 
from his having* purchased it from Zeyd,—a ^ 
second, from a gift of it to him by Omar,^—a , 
third, from inheritance from his father,—and 
a fourth, from its haying been bestowed 
upon him in charity by a particular person, ' 

—and each of the four claimants adduce 
evidence in support of his claim, in this case : the plaintiff may have derived his right 

the article from the possessor or not, 

; since it is possible that if the plaintiff’s 
witnesses were to mention a date, that 


the evidence of the former is preferred,- 
The reasoning of Eaneefa and Mohammed 
is that the evidenoe adduced by the possessor 
of an article in dispute is admitted only as 
it tends to repulsion *. -but, in the ease in 
question, no property of repulsion exists, be¬ 
cause it is in this instance doubtful whether 


the Kazee must adjudge the article among | 
them, in four equal lots; because each of 
them pleads his ri^ht, as derived from a | ^ 

difierent person, and the case is therefore i date might prove to be prior :—the evidence 
the same as if these four different persons | adduced by the plaintiff is therefore pre 


had themselves appeared in court, and each 
proved his absolute rigdit of property. j 

The evidence of the possessor must he pre^ \ 
ferredto that of the plaintiffs where it proves 
a prior date of right .—a plaintiff adduce 
evidence to prove his right of property in a 
thing from a particular period, and the 
possessor of the thing addvice evidence to 
prove his right from a prior period, the 
evidence of the possessor must be preferred. 
—^This is according to Haneefa and Aboo 
Yoosaf.—It appears also (from one tradition) 
to be tbe opinion of Mohammed.—According, 
however, to another tradition, Mohamiueci 
is of opinion that the evidence of the pos¬ 
sessor ought not to be preferred (and this is 
the sentinient he adopted and acted upon) ; 
because, as each party produced evidence in 
support of his absolute right of property, 
without explaining tlio cause of that right, 
it follows that a priority or posteriority of 
date is in this instance immaterial,—The 
reasoning of Haneefa and Aboo Yoosaf is 
that wherever a person proves his right of 
property in a thing at a particular period, 
the right of property of another in that 
thing at a subsequent period cannot other- 
-w ise be established than by its being derived 
From, the former; hut, in the case in ques¬ 
tion, tlie plaintiff has not pleaded the deriva¬ 
tion of his right of property from the pos¬ 
sessor ; and therefore the evidence of the 
7 >ossessor is preferred. 

The evidence on the part of the plamtiff is 
preferred, where the claim is laid absolutely. 
—If a plaintiff and possessor, respectively, 
bring evidence to prove each his right of 
property, in an absolute manner (that is, 
without explaining the instrument or cause 
of it), and the witnesses of one of the parties 
declare the date of his right, and not those 
of the other, in this case (according to Haneefa 
and Mohammed) the evidence of the plaintiff* 
must he preferred.—Aboo Yoosaf alleges that 
the evidence of the claimant of known date 


ferred. 

A.nd the sahie, where the subject in d^6'- 
pute is immoveable property .—A siiilLAii 
disagreement subsists with respect to a 
contested house in the possession of two 
plaintiffs : for, according’ to Haneefa and 
Mohammed, the house must be left in their 
possession, as before, and no regard whatever 
paid to the evidence on either part; whereas, 
according to Aboo Yoosaf, a decree must be 
passed in favour of him who proves a date. 
—Supposing, however, the house to be in the 
possession of a third person, and all the other 
circumstances to bo the same, in that case, 
according to Haneefa, both the claimants are 
upon an equal footing ; whereas, according 
to Aboo Yoosaf, the evidence on the part of 
him who proves the date must be preferred. 
—Mohammed, on the other hand, alleges 
that the evidence on the part of him Avho 
does not show any date must be preferred; 
because he claims a prior right of property, 
oil the ground that when a person claims 
property in an absolute manner, without 
specifying any date, and establishes his 
claim, he is entitled to more than one who 
specifies a date ; as holds in a case of claim 
of acquisition by labour.—The argument of 
Aboo Yoosaf is that the mention of a date 
is a certain corroboration of the claimant’s 
right of property at that time; whereas the 
omission of a date admits of two construc¬ 
tions, as it leaves it doubtful whether the 
right of the other had existed prior or pos¬ 
terior to that period; and as certainty is 
always a cause of preference, he whose evi¬ 
dence goes to establish a date is therefore 
preferredin the same manner as w'hero 
two persons claim tlie purchase of the same 
thing, and one of them specifies the date and 
not the other.—The argument of Haneefa 
is that the date mentioned the dating 
olftimant bears the^ construction either of 
priority or posteriority, in the same manner 
as the claim of the other, which is absolute, 
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two constructions: the olaims of duce eyideuce in proof of tho generafcion,"ur 
^ both::5ire, therefore, on a footing of equality, opposition to that person. 

It IS otherwise in the case of two purchasers, Or to any other property founded upon a 
where one specifies the date, and not the ceiiise of right equivalent to generation. —The 
other; because purchase being a supervenient same rule holds with respect to materials for 
circumstance, la therefore, when doubtful, making cloth, where they have undergone 
referred to the nearest period; and hence, only one operation (such as spinning, for 
in that case, the reason for preferring the instance).—Thus, if a plaintifi’ and a pos- 
knowii date. ^ sessor, respectively, assert that ** the yarn 

Vase of claiTns to ammolsy founded upon in dispute is his property, and he has spun 
generatwn,^\.i^ a plaintiff and possessor it himself,’’ and each bring evidence in 
should both bring evidence to prove a gene- support of his claim, in tliat case the Kazee 
ration, as if each should bring evidence to must pass a decree in favour of the posses- 
prove that ** such a camel (for instance) is sor, in the same manner as in a case of 
the offspring of a particular camel, which claim founded upon generation : and the 
had brought it forth whilst in his posses- same of every cause relating to property 
Sion, —in this case the claim of the posses- which is simple and not complicated, such, 
sor niiist be preferred; because, as the evi- for instance, as the extracting of milk from 
dence is adduced upon a point which derives an animal, the making of cheese, or of felts, 
no additional proof front actual possession, tho sheering of wool, and tho like.—If, on 
it follows that the plaintiff and the posses- the other hand, the cause of right of pro- 
eor are both upon a perfect equality with perty be of a complicated nature, such as 
respect to plea and evidence; and the evi- the wearing of cloth, the planting of trees, 
dence on the part of the possessor afterwards or the sowing of wheat, and a dispute arise 
acquires a superiority from the circumstance between a plaintiff and possessor of any of 
of his possession: the Kazee must therefore these articles, the Kazee must pass a decree 
adjudge the camel to him.—This is approved, in favour of tho plaintifi*, and not of the 
—Yeesa Ibn Ayam, however, has asserted possessor,—and so also, if a plaintiff and 
the contrary: for he maintains that as both possessor, respectively, adduce evidence in 
evidences are in opposition to each other, proof of his absolute right of property, 
they miist both be rejected, and the camel without explaining the cause.—If the cause 
left, as it was, in the hands of the possessor ; be doubtful (that is, if it be unknown 
but that it ought not to be decreed to him whether complicated or simple), recourse 
by the Kazee. ^ _ must be had to skilful persons ; and if it 

^ Ii’, in a suit respecting a horse, tlie plain - appear doubtful to them also, the Kazee 
tiff assert that he had purchased it from must in that case decree in favour of that 
Zeyd, and that it was the offspring of a plaintiff who is not the possessor; because 
horse of Zeyd, and the possessor assert that the original principle is to pass the decree in 
he had bought it from Omar, and that it was conformity with the evidence adduced by 
the offspring of a horse of Omar’s, and each the plaintiff; and although an exception be 
bring evidence in proof of the horse having establi.shed in eases of claim founded upon 
been produced from a dam in the possession generation (because of a tradition of the 
of the seller, it is the same as if each had prophet, who, upon a certain occasion, de- 
adduced evidence in ^ proof of the horse cided, in such a case, in favour of the posses- 
having been produced in his own possession, sor), still, in a case where the canse is doubt- 
If, on the other hand, one of the parties ful, and where of course it cannot be ascer- 
bring evidence in proof of his right of pro- tained whether the article is comprehended 
perty, and the other in proof of tlie contrary, within the exception, recourse must be had 
in this case the claim of the party proving to the original principle of the law. 
the generation of the horse is preferred, The possessor of an article, proving his 
whether he he the possessor or not; because, having purchased it from the claimant, sets 
a.s the evidence adduced by him^ goes to aside his plea, —Ii' a plaintiff produce evi- 
prove his right of property ab initio, it dence in support of his absolute right of 
follows that the right cannot _ afterwards property in art article, and the possessor 
exist in another, unless by a derivation of it bring evidence to prove his having pur- 
from him.—In the same manner also, if, chased the article from tho plaintiff, the 
where neither of the parties is possessed of evidence of the possessor must bo preferred ; 
the horse, one prove that it was produced in because, although tho plaintiff plead that 
his possession, and the other prove his right his right of property was of prior date, yet 
of property, a decree must pass in favour of the possessor appears to have afterguards 
him who proves the generation of the horse, purchased the article from him (which is in 
—It is to be observed that if the Kazee pass no respect repugnant thereto), and hence the 
a decree in favour of the person who proves case is the same as if the possessor were first 
the production of the horse from one in his to acknowledge that the article had formerly 
possession, and another person then prove, S belonged to the plaintiff, and then to assert 
by evidence, the generation of it to have j that he had purchased it from him. 
been from his property, the Kazee must, in | If each party prove a purchase from the 
that case, pass a decree in favour of that other {ivithout specifying a date) no decree 
third person, unless the possessor again pro- 1 can take place.—Iv a plaintiff bring evi- 
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.%"iitmS€rjfed/^n’ove Ms purchase of the article in 
from the possessor, and the possessor, 
on the other hand, bring eyidence in proof 
of his having purchased it from the plaintiff, 
and neither party specify the date of his 
purchase, in this case the evidence of both 
falls to the ground, and the thing in dispute 
is left in the hands of the possessor.—The 
compiler of the Iledaya observes that this is 
according to Haiieefa and Aboo Toosaf: but 
that Mohammed has said that the Kazee 
must admit the evidence of both, and that 
then the thing goes to the plaintiff; because 
a conformity to the evidence of both is prac¬ 
ticable, since it is possible that the posses¬ 
sor may have purchased the thing from the 
plaintiff, and having then received posses¬ 
sion of it, may^ have afterwards sold it to 
him again.—This construction ought there¬ 
fore to be adopted ; more especially as seisin 
implies that the possessor must have made 
the first purchase; nor can the contrary, 
indeed, he supposed, because (according to 
Mohammed) a thing cannot be sold previoiis 
to the seller’s possession of it, although it ‘ 
he land.—The reasoning of Haneefa and 
Aboo Yoosaf is that each of the parties, in 
pleading a purchase from the other, virtually 
makes an acknowledgment of the right of 
property in the other; and as, where each 
party makes an acknowledgment in favour 
of the other, the evidence of both must be 
set aside, according to all our doctors, so also 
in the case in question.^—In reply to the 
assertion of Mohammed, it is to he observed 
that a conformity to the evidence of both is 
impracticable, in as much as^ the cause, 
namely, the purchase, is an object only as 
far as it is necessary to prove the existence 
of the effect, namely, right of property.— 
hFow, in the case in question, it is imprac¬ 
ticable to pass a decree in favour of the 
possessor’s right of property, but by pre¬ 
viously admitting the plaintitrs right; and 
hence if the Kazee were to pass a decree in 
favour of the possessor, it is a decree upon 
the cause, namely, the purchase, which 
would be vain and useless. 

^nd so also, if each prove payment of the 
p 7 'ice ,— If, in the case now under considera¬ 
tion, the witnesses of each party should 
give evidence of the payment of the price 
(one thousand dirms, for instance), in that 
case (according to Haneefa and Aboo Yoosaf) 
a Mokasa, or mutual liquidation, takes place 
with respect to both prices, provided the 
prices be on an equality either with regard 
to prompt payment, or to n payment at a 
limited period, because in this case the seisin 
of each party induces responsibility. — If no ! 
evidence be given of the payment of the 
price, in this case also, according to Moham¬ 
med, a mutual liquidation takes place, 
because the price is due froin each party to 
the other respectively, provided the wit¬ 
nesses of each separately testify to the sale, 
and also to the seisin of the article sold,— 
And here, in the opinion of all our doctors, 
the evidence of both parties fails to the 


ground \ since, even according to Mohamn^d^ 
a conformity^ to the evidence of both is im¬ 
practicable in this instance; because both 
the sales are valid, as being both made after 
seisin: moreover, no date is specified, nor 
does any argument of a date exist by which 
a preference niight be given to the one claim 
rather than to the other; they are therefore 
of equal force, and no superiority is assigned 
to the one over tho other; and the evidence 
of both parties consequently is accounted^ of 
no force.—It is otherwise in the preceding 
case, because, as no mention is there made 
of the seisin of either party, a conformity 
to the evidence of both is practicable, as has 
been already explained. 

In disputes concerning landy a decree must 
he passed in favour of the last pu^'chaser ,— 
If the thing in dispute be land, and the 
witnesses of both parties specify the dates of 
purchase, without making any mention of 
the seisin of either party, in that case, where 
the date of the plaintiff’s purchase precedes 
that of the possessor, the Kazee (according 
to Haneefa and Aboo Yoosaf) must pass a 
decree in favour of the possessor; and the 
dispute is settled as if the plaintiff had first 
purchased the land, and then sold it to the 
possessor previous to hia own seisin of it, 
which in their opinion is lawful. Moham¬ 
med, on the other hand, contends that the 
Kazee ought to pass a aecree iii favour of 
the plaintiff*; because, as (according to him) 
the sale of land previous to the seisin of it 
is not lawful, the land ought necessarily to 
remain with the plaintiff’.—on the other 
hand, the witnesses qf_ both parties give 
evidence also to the seisin, in that case the 
Kazee must pass a decree in favour of the 
possessor, according to^ all our doctors; be¬ 
cause both sales are in such an instance 
universally admitted to be valid. This, how¬ 
ever, proceeds upon a supposition of the date 
of the plaintiff’s purchase being prior to 
that of the possessor’s: for if the date 
proved by the possessor be prior to that 
proved by the plaintiff, the Kazee must pass 
a decree in favour of the plaintiff, whether 
the witnesses may or may not have specified 
the seisin ; and the matter is adjusted as if 
the possessor had first purchased the thing 
from the plaintiff, and having received seisin, 
of it, had afterwards sold it to the plaintiff, 
without having as yet delivered it to him: 
or as if, having delivered it, it had reverted 
to him again from, some other cause. 

The production of any fiumber of witnesses 
above the lawful number makes no difference 
vnth respect to the decree, —If one of two^ 
plaintiff's produce two, and the other plaintiff’ 
produce four witnesses, still they are on an 
equal footing ; because, as the testimony of 
each two of the four witnesses is a complete 
cause, or ground of decision, it follows that 
the evidence of four witnesses ^ amounts 
merely to two causes; and a multiplicity of 
causes is no argument of superiority, since it 
13 in the strength of a cause^ and not in the 
number, that a superiority lies. 
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Ca4o(^ a claim made bi/ two 'persons to a 
where one claims the half and the 


other not apparent, it must then be adjudgea 
in an equal degree to both, and the speciiica- 


W 

diud^a 


other the whole,-—ly a house in possession of I tion of dates set aside : that is, the case must 


any person be claimed by two other persons, 
one of them alkging his right to the whole, 
and the other to the half, and each bring 
evidence in proof of his claim, in this case 
the .Kazee must adjudge three-fourths to the 
claimant of the whole, and one-fourth to the 
claimant of the half, according to Haneefa, 
because (agreeable to his tenets) regard 
must be had to the nature of the dispute; 
and as, in the present instance, no disprrte 
subsists with respect to one half, that half 
goes exclusively to the claimant of the 
whole; but as there is a dispute between 
the parties respecting the other half, and as 
they are both upon an equal footing with 
regard to the ground of their claim, that 
half therefore goes to them both in equal 
proportions.—The two disciples allege that 
the house must be divided between the 
claimants in three equal lots, two going to 
the plaintiff for the whole, and one to the 
plaintiff for the half; because, according to 
them, regard must be had to arithmetical 
proportion; in other words, the plaintiff' for 
the whole, in consideration of his claim, 
which is to the two halves, is entitled to two 
lots, and the plaintiff for the half, in consi¬ 
deration of his claim, w^hich is to ono half, 
is entitled to one lot: the house, therefore, 
is divided between them in three lots.—If, 
on the other hand, the house in dispute he 
in the possession of the parties, the whole of 
the house in that case goes to the claimant 
of the whole ; for he receives the half pos¬ 
sessed by the claimant of the half in conse¬ 
quence of a decree of the Kazee (which de¬ 
cree must necessarily be granted him, since* 
in being a claimant for the whole, he is a 
claimant for that half, without having pos¬ 
session of it, and judgment must therefore 
he given according to his evidence); and he 
keeps the other half, of which he was him¬ 
self possessed, as it is a necessary inference 
that the claim of the other plaintiff related 
only to that half of which he was in posses¬ 
sion, since if he were to prefer a claim to 
the other half, it must follow that the half 
of which he ia in possession is held by an 
unjust tenure:—and as no claim subsists 
with respect to the half in the hands of the 
claimant of the whole, it consequently re¬ 
mains with him.—In short, the whole house 
remains with him. 

In claims founded upon generation re^ 
gard must he paid to the date stated by the 
claimant, —If two persons lay claim to an 
animal, and each adduce evidence to prove 
its production, at the same time specifying 
the date, in this case the animal must be 
adjudged to the claimant whose witnesses 
specified a date apparently according with 
the age of the animal; because, as probabi¬ 
lity ia an argument in his favour, he is there¬ 
fore entitled to a preference*—If, however, 
the age of the animal be doubtful, and an 
agreement with the date on one side or the 


be considered, in the same light as if no dates 
had been mentioned.—If, on the other hand, 
both the dates be repugnant to the apparent 
age of the animal, the evidence of each party 
is nugatory (and such also is reported from 
Ilakinih because the falsity of the evidence 
on both parts ia in such a case manifest;— 
the animal is therefore left with the person 
who may be in possession of it. 

One party pleading a trusty and the other 
asserting an usurpation^ each is upon an 
equal footing.—I'B tyo persons severaily pre¬ 
fer a plea against another who is in posses¬ 
sion of a slave; the one pleading that “ the 
possessor has usurped the said slave from 
him," and the other, that he has com¬ 
mitted the said slave to him intrust;" in 
this case the Kazee must decree one half of 
the slave to each, as their claims are equally 
strong. 

Section, 

Of Disputes concerning Possession, 

The possession of an animal is ascertained 
by any act which implies an use of the animal, 
—If two men dispute the possession of an 
animal, one of them being mounted upon it, 
and the other holding the bridle, in this case 
the claim of the rider is the strongest, since 
his act of riding upon it is an act in virtue 
of right of property.—In the same manner, 
also, if one of them be riding on the saddle, 
and the other on the croup, the claim of the 
person seated upon the saddle is preferable. 
It is otherwise, however, if they be mounted 
upon an animal without a saddle; for in this 
case the property of the animal is divided 
between them, as both are, with respect to 
the act of riding, upon an equal footing in 
such an instance. 

If two men contend concerning a camel, 
the one having a burden, his own property, 
upon it, and the other having in ids hand 
the Mohar or rope that guides it, the right 
of the person having the burden upon it is 
preferable, as the camel is employed in his 
service. 

The right of one using a thing is prefer^- 
able to that of one laying hold of it. —If two 
men dispute respecting an unuer garment, 
the one wearing it, and the other holding 
the sleeve of it, the claim of the w^earer is 
preferable, as his act is evident. 

If two persons should dispute concerning 
a carpet, the one being seated upon it, anu 
the other having hold of it with liis hand, 
the Kazee must not pass a decree in favour 
of either. 

If two persona dispute concerning a piece 
of cloth, the one enclosing great part of it 
in his hand, and the other having hold of the 
border of it, in this case the cloth is equally 
parted between them, because the greater 
quantity held by the one than the other 
does not give a superiority of claim, as it 
goes only to furnish one argument or proof. 
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of possession 
^slahw^tl hy his oion o 
'Boy’^^bo in the possession of any person, and, 
bein^ capable of explaining his own condi¬ 
tion, declare that “he is free,” his assertion 
must be credited, in as much as he is his 
own master.—If, on the other hand, he 
declare himself to be the slave of some other 
person than the possessor, he is adjudged to 
be the property of the possessor, because, in 
declaring himself a slave, he acknowledges 
that he is not his own master.—If, also, the 
boy be not capable of explaining his own 
condition, he is adjudged to be the property 
of the possessor, because not being bis own 
master he is considered in the same bght as 
clothes or any similar article:—and if, after 
attaining maturity, he claim his freedom, bis 

S ica will not be admitted, because his slavery 
uring his childhood became apparent ; and 
no matter that becomes apparent can after¬ 
wards be set aside excepting upon proof.d 
The court of a Serai is adjudged between 
the disputants, —If there be ten apartments 
of a Serai in the possession of one man, and 
one apartment in the possession of another, 
and they enter into a contention respecting 
the court of the Serai, in this case the claim 
of both must be adjudged to be equal, since 
both liave an equal right to the use of it, and 
to pass through it. ^ 

A decree cannot he issued^ respecting a claim 
to land, without the adduction of evidence ,— 
Ip two men claim a piece of ground, each, 
respectively, asserting it to be “ in his 
possession,’* the Kazee in this case must not 
pass a decree in favour of the possession of 
either, until evidence be produced; since 
possession of land is not of a nature to be 
actually seen by the Kazee, because of the 
impracticability of producing it in court; and 
also, because it is necessary to prove by evi¬ 
dence wba,tever is concealed from the know¬ 
ledge of the Kazee.—If, therefore, either of 
the parties produce evidence in support of 
his claim, the land must be adjudged to bo 
in his possession ; because of the establish¬ 
ment of proof, and also because possession is 
a right which is the object of desire, in the 
same manner as other rights,—If both parties 
produce evidence in support of their claims, 
the ground must in that case be adjudged to 
be jointly in possession of both.—If, how¬ 
ever. one of the claimants should have made 
bricks upon tho ground, or should have built 


in it, Ibi 


omr a foundling is | upon it, or dug a well or a ditch in it, 
achnoivledgment. —If a ‘ these cases the possession must be adjudged 
’ to him on account of those acts. 


* Undoubtedly meaning a foundling, or 
straved child. . 

'i'The translator has omitted a case ot con¬ 
siderable length, which immediately follows, 
relative to the claim sundry_ persons to a 
wall, founded upon different circumstances 
which argue right of property. These cir¬ 
cumstances the translator has not been able 
to procure a satisfactory explanation oi; and 
thev are probably such as relate to anti¬ 
quated customs in Arabia. 


CHAPTER y. 

OF ciMU OF pA.ni:NTAai;. 

A claim made by the seller of a female 
slave to a child horn of her^ ivithin less than 
six months after the sale, is established, —Tf 
a person soil a female slave, and slie after¬ 
wards bring forth a child, and the seller 
claim it,—in that case,^ provided the birth 
take place in less than six months from the 
sale, the child is adjudged to the seller, and 
the mother is his Ani-Walid.—Ihis is ac¬ 
cording to a favourable construction of the 
law. In the opinion of Ziffer and Shafei the 
claim is null; and this is agreeable to 
analogy; because the seller, in making the 
sale, has virtually acknowledged the child to 
be a slave, which ia inconsistent with his 
plea of its being his child.—The reason for a 
more favourable construction in this par¬ 
ticular is, that as the birth happened in less 
than six months from the sale, it is evident 
that the conception must have existed whilst 
the slave was in the possession of the seller ; 
and this argues the conception to have pro¬ 
ceeded from the seller, since there is no 
reason to suppose that the woman was guilty 
of whoredom. As pregnancy, moreover, is a 
circumstance which may remain unknown 
for a time, the seller is on this account vindi¬ 
cated from the charge of prevarication or in¬ 
consistency, and his claim is consequently 
valid.—liow as his claim of parentage is 
valid, it is therefore referred to the period of 
conception ; and hence it^ appears that the 
man has sold his Am-Walid; and as the sale 
of an Am-Walid is unlawful, it must there¬ 
fore be annulled, and the price must be re¬ 
turned by tbe purchaser, as having been 
unjustly obtained. 

A nd if the purchaser mahe the same claim, 
still the claim of the seller is preferred, —If, 
on the other hand, the purchaser should, 
either at the same time with, or posterior to, 
the claim of the seller, claim the parentage 
of the child, in that case, also, the claim of 
the seller is preferred, because of its having 
existed prior to that of the purchaser, as 
being referred to the period of conception. 

If the birth happen within from six months 
to two years^ after the sale, his claim is not 
admitted without the verification of the pur^ 
eAa.ser.—SupposiIfG-, however, the child to 
be born two years after the sale, the seller’s 
claim of parentage is not in that case valid ; 
because the conception, in this instance, 
could not possibly have taken place during 
his possession of the slave, and this is the 
only idea under wMch a decision could pass 
in his favour i—his claim, therefore, cannot 
bo admitted unless it be confirmed by the 
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^ ; in whioli case the parentage of 

the cMd is established in the seller, as on a 
of marriage: — for this reason* 
however, the child is not free, nor is the sale 
annulled, since it is evident that the Concep¬ 
cion did not take place whilst the slave was 
in the seller’s possession :—the child’s free¬ 
dom, therefore, is nnestahlished, as well as 
the eventual freedom of the mother.*—Sup¬ 
posing, also, the child to bo born at any 
period more than six months and less than 
two years from the date of the sale, the claim ! 
of parentage by the seller cannot he ad¬ 
mitted, unless it be verified hy the purchaser ; 1 
since, in this instance also, it is not absolutely 
certain that the conception took place during* I 
the seller’s right of property, wherefore there 
is no proof, and hence the necessity of the 
verification of the purchaser.—If, therefore, 
the purchaser verify the claim of the seller, 
the parentage is established in him, and the 
sale is annulled, and the child is free, and 
the mother becomes an Ara-Walid, in the 
same manner as in the first instance ; because 
the seller and the purchaser are both agreed 
in the circumstance of conception having 
taken place during the right of property of 
the seller. 

2'he mother becomes his Am- JValid if the 
child he living at the time of the claim, —If 
the child, having been born in less than six 
months from the sale, should die, and the 
seller should afterwards claim his parentage? 
the mother does not in that case become his 
Am-Walid; because she is a dependant pn 
the child, with regard to her eventual claim 
to freedom; and the child not being extant 
to admit of its issue from the seller being 
proved, she cannot of course become his Ara- 
Walid.—If, on tliG other hand, the mother 
were to die, where the child had been born 
in less than six months from the sale, and 
the seller claim his parex^tage, in this ease 
the parentage of the child is established in 
the seller, and he is entitled to resume the 
child; because the child is the principal with 
respeot to the establishment of the parentage, | 
and cannottherefbrebe affected by tlie extine- | 
tion of a dependanoy in the death of the mother. ! 
—In this casethe seller, according* toHaneefa, 
must return the whole of the price, because 
it becomes apparent that he sold his Am- 
Walid, and Haneefa holds that the i}roperty 
involved in an Ara-Walid is not of an ap¬ 
preciable nature, in sales and usurpations, 
and that therefore the purchaser is not re¬ 
sponsible for it in the present instance.—la 
the opinion of the two disciples, however, he 
ought only to return a proportion of the price 
adequate to the value of the child, because 
(according lo them) the property involved in 
an Am-Walid is of an appreciable nature, 
and consequently induces responsibility in a 
purchaser. 


* i^amely, her becoming an Am-Walid, 
which would have given her an eventual 
oiaim to freedom. 


If made by the seller, after the ynoth^j 
been emancipated hy the purchaseVy it zs 
valid: but if the child should have been eman¬ 
cipated hy him it is null. — It is related, in 
the Jama Sagheer, that if a female slave, 
being piugnant, should he sold by her 
master, and having afterwards brought forth 
a child, the seller should claim the child aftei’ 
she had been emancipated by the purchaser, 
in this case the child is considered as the off¬ 
spring of the seller, and he must rehxni to 
the purchaser a part of the price propor¬ 
tionate to its value. This also accords with 
tho opinion of the two disciples. Haneefa 
alleges that the seller must return the whole 
of the price, in the same manner as in case 
of the mother’s death ; and this is approved. 
— If, however, the purchaser should have 
emancipated the child only, in this case the 
claim of the seller is null.—Tho reason for 
tho distinetion between these two cases is as 
follows.—In the former case, the child being 
the principal with regard to the claim, and 
the mother only a dependancy (as has been, 
already explained), it follows that the bar to 
the claim of parentage and claim of offspring 
(namely, emancipation) exists in the depen¬ 
dant, that is, in the mother,—and conse¬ 
quently cannot operate upon the cbikl, who 
is a principal: — the claim to the child is 
therefore approved, and it is accordingly 
free ; and the parentage is established in the 
seller. The freedom of the child, moreover, 
or the establishment of parentage, do not 
necessarily infer that the mother also is 
emancipated— (whence it is that the child of 
a Magroor is free, whilst the mother remains 
a slave;—and also, that if a person marry 
the female slave of anothei‘, and beget a 
child upon her, the parentage is established 
in him, whilst the mother continues the slave 
of her master). — In the second case, on the 
contrary, tho bar exists in the child, who is 
the principal, and hence tho claim cannot be 
made good either with respect to the prin¬ 
cipal or the dependancy. — The freedom of 
the child is ti bar to the validity of the 
claim, because, as emancipation is incapable 
of annulment, in the same manner as a claim 
of parentage or of offspi-ing are incapable of 
it, they are therefore both of equal, force. 
."Now, in the case in question, an actual 
manumission has been established on the 
part of tho purchaser, whilst^on the part of 
the seller, on the other hand, is established a 
right of claim in^ regard to the child, and a 
riglit of emancipation in regard to the 
mother ; but a mere right to a thing cannot 
be opposed to the actual thing itself.—It is 
also to be observed that the ;5urchaser’s 
creating the child a Modabbir is, in this 
respect, equivalent to the complete emanci¬ 
pation of him, as that also is incapable of 
annulment, and is, moreover,' followed hy 
certain of the effects of emancipation, — such, 
for instance, as preventing sale. 

A claim made hy the original sellery after 
a second salcy h valid; and that sale is null, 

' — If a person sell n slavej that has been born 
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. iSSt. slave, who was his property at 

^ w of the birth,* and the purchaser 

^-MfierWards sell him to another person* and 
the first seller then claim him, in that case 
the slave in question is his child, and the 
sale is null; because sale is capable of an¬ 
nulment, whereas the right of this person to 
claim the parentage of the slave is incapable 
of it; the sale is accordingly annulled.—“In 
the same manner, if the buyer, after the 
purchase of the mother and son, should^ make 
a Mpkatib of the former, or pledge him, or 
let him out to hire,—or, if he should make a 
Mokatiba of the mother, or pledge her, or 
give her in marriage to some person, and the 
seller afterwards claim the child,“in any of 
these cases his claim must be admitted ; and 
all the several contracts mentioned are an¬ 
nulled, as they are all capable of aniiul- 
meut.—It is otherwise where the purchaser 
emancipates or makes a Modabbir of the 
child,—as has been already explained :—and 
it is also otherwise where the purchaser first 
claims him as his child, and afterwards the 
seller,—because the parentage, after having 


been established in the purchaser, cannot 
again be established in the seller, as it is a 
right which is incapable of annulment, and 
hence the case is the same as if the purchaser 
had emancipated him, 

A claim established with respect to one ttoin 
establishes it with respect to the other also .— 
If a female slave bring forth twins, and the 
proprietor claim the parentage of one of 
them, in this case the establishment of 
parentage in him, with respect to one of 
them, necessarily involves the same with re¬ 
spect to the other; because they must both 
have been conceived from one seed ; for this 
reason, that by twins is understood two chil¬ 
dren born of the same mother, and between 
the birth of whom a period of less than six 
months has intervened,—and it is therefore 
impossible that the conception of the other 
child should have been supervenient and 
separate, as pregnancy + cannot be short of 
six months.—It is related, in the Jama Sag- 
heer, that if a person be possessed of two 
slaves, twins, who had been born his pro¬ 
perty, and he should sell one of them, and 
the purchaser emancipate him, and the seller 
afterwards avow, as nis issue, the one who 
remains in bis hands, in this ease both the 
twins are his children, and the emancipation 
of the purchaser is null; t because, upon the 
parentage being established of the one in his 
possession, by which he becomes free, the 
parentage and consequent freedom of the 
other are necessarily involved, as they are 


twins. Hence, as it appears that th^ 
chaser bought a person who was orignmlly 
free, it follows that his purchase, and con-- * 
sequently his emancipation of him, is null.— 
It. 13 otherwise where there is only one slave, 

I for in this case the buyer's purchase and 
consequent emancipation are not liable to be 
annulled upon the seller establishing his 
claim ; whereas, in the case now under con¬ 
sideration, the emancipation of the purchaser 
is rendered null depen dantly ; in other words, 
freedom is first established in the slave who 
remained in the claimant's hands, and is 
then, dependantly, established in him who 
was sold and afterwards emancipated. There 
is therefore a material difference between the 
cases.* 

A claim of offspring cannot he established^ 
after an acknoioledgment in favour of another 
person. —If a person be possessed of a boy, 
and declare the boy to be the son of a certain 
absent slave, and^ afterwards declare him to 
be his own son, in this case the parentage 
of the possessor can never be established* 

1 although the _ absent slave were to deny the 


* This case supposes the child and the 
mother to he sold together, as appears by the 
context a little further on. 

t Meaning the pregnancy requisite to pro¬ 
duce a perfect child, 

+ One effect of which is to destroy his 
right of Willa, which he would otherwise 
have enjoyed. 


boy to be his son.—This is according to 
Haneefa. The two disciples have said that, 
in case of the denial of the slave, the 
parentage of the possessor is established.*— 
A similar disagreement subsists where th' 
possessor declares the boy in his possession 
to be the son of a particular person, and 
born of his wife, and afterwards himself 
claims the parentage of him.—The reasoning 
of the two disciples is that the acknowledg¬ 
ment, by the master, of the boy being the son 
of his slave, is repelled by the denial of the 
slave, whence the case becomes the same as 
if no such acknowledgment had ever been 
made.—How, although parentage cannot be 
annulled after the establishment of it, yet an 
acknowledgment of parentage is set aside by^ 
the denial of the person who is the object of 
it, and the acknowledgment is ascribed to 
levity or compulsion (as if a person, by way 
of levity, or under theinfiuence of compul- 
sipn, should make an acknowledgment that 
his slave was his son, in which case his 
acknowledgment is not valid) :—the case in. 
question, therefore, becomes the same as if a 
purchaser of a slave should acknowledge that 
the “ seller had emancipated him," and the 
seller deny the sarne, and the purchaser then 
say that "he had himself emancipated him 
for in this case the last assertion of the pur¬ 
chaser is credited, and the willa-right with 
respect to the slave thus emancipated rests 
with him; and his acknowledgment with 
regard to the seller is considered as never 
having existed ; so also in the case in ques¬ 
tion.—It woidd be otherwise if the boy should 
verify the first assertion of the possessor (that 
"he is the son of a certain absent slave"). 


* This case has been somewhat abridged 
in the translation, and in particular the 
latter part of it is entirely omitted, as being 
a mere repetition 
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possessor himself should then claim 1 their having issue should emancipate ^Lj 
iktOMwtvnh ; because the claim would in such i mother, in this case the right of Willa, or 

' patronage, over the child, belongs to Zeyd; 
but if afterwards Khalid should emancipate 
his slave, who h the father of the child, then 
’ the light of Willa over the child would be 
I annulled in Zeyd, and would vest in Khalid, 


a isase be invalid, as having been preferred 
after the proof of parentage in another. It 
would also be otherwise if the sLive should 
remain silent, without either confirming or 
denying the claim; for, in this case also, the 


subsequent claim of the possessor would be i the emancipator of the father, since the right 
invalid, because the right of the person derived from the emancipation of the father 
acknowledged relates to the boy, and there I is stronger than that derived fromthe eman- 
is a possibility that he may verify the asser- eipation of the mother:—whereas, in the 
tion of the possessor,—The boy, therefore, in case exemplified^ by the two disciples, the 


this instance, stands in the same predicament 
with the son of a woman_ who has been 
required to make asseveration, and whose 
parentage cannot be proved by any other 
than the imprecator (namely, the husband of 
the woman), who has the power of afterward 
contradicting himself, and declaring that the 
said son is his issue.—Haneefa, on the other 
hand, argues that parentage is matter 
which, after proof, cannot be set aside ; nor 
can the acknowledgment of such a matter be 
undone by the rejection of the person who 
is the object of it: it therefore continues in 


Gstablishment of the right of Willa iu the 
seller of the slave rests on the supposition of 
the seller, after having contradicted the pur¬ 
chaser, .again contradicting himself, and 
verifjdng the assertion of the purchaser; and 
when, in this state of suspended Willa, a 
circumstance intervenes which operates as a 
stronger cause for the establishment of the 
Willa in the purchaser, the suspended Willa 
in the seller becomes null.—'fhe circum¬ 
stance here alluded to is the assertion of the 
purchaser that “ he emancipated the slave 
and this operates as a stronger cause, since it 


force notwithstanding the rejection ; and 1 gives immediate freedom to the slave in 


hence the claim of the master, subsequent to 
such acknowledgment, is invalid, although 
the slave should contradict the acknowledge 
ment; in the same manner as if a person 
should bear testimonj^ to the parentage of an 
infant, and, his testimony being set aside 
from suspicion, he should then claim the said 
infant as his son; in which case his claim 
would not be valid ; and so also in the case 
in question. The ground on which this pro¬ 
ceeds ivS that the right of the person iu ques¬ 
tion (namely, the slave) relates to the boy, 
insomuch that, if the slave should verify 
the assertion of the master subsequent to a 
contradiction, the parentage of the hoy is 
established in the slave: and, in the same 
manner, the right of the boy is connected 
with the acknowledgment of the master; and 
hence the acknowledgment cannot be set 
aside by the contradiction of .the slave.*— 
With respect to the case of a purchaser 
acquiring the right of Willa, adduced by the 
two disciples as analogous to this, it may he 
replied that a disagTeeraent subsists concern¬ 
ing this case also; as Haneefa does not 
admit the doctrine there advancedor, if 
it be admitted, still there subsists this differ¬ 
ence between it and the case in question, that 
Willa is capable of annulment,—in other 
words, the right of Willa in one person is 
sometimes set aside in favour of another, 
when any supervenient circumstance occurs 
to strengthen the claims of that other. Thus, 
if Zeyd should contract his female slave in 
marriage with the slave of Khalid, and after 


* Because a declaration which tends to 
establish a right cannot be revoked : and, in 
the case in question, the right of the boy 
is to have his parentage established and 
ascertained. 


sequence of his being the property of the 
purchaser, whereas the emancipation of the 
seller does not give immediate freedom, as it 
rests upon the verification of the purchaser, 
and hence becomes null on the supervention 
of a stronger cause ; because Willa is capable 
of annulment; contrary to parentage, as has 
been already explained.—From this doctrine 
of Haneefa, that the possessor's acknow¬ 
ledgment of the boy being the son of his 
slave cannot afterwards be set aside by the ' 
contradiction of the person who is the subject 
of that acknowledgment,—and that, conse¬ 
quently, any subsequent claim of the pos¬ 
sessor to the parentage of the child will not 
be valid, —it follows that a decree nmy be 
founded upon it for establishing tho validity 
, of a father’s selling hivS son begotten upon 
his slave ; for, in order to remove any appre¬ 
hensions from the mind of the purchaser of 
his afterwards claiming his son, and thereby 
rendering the sale null, he may make an 
acknowledgment of the issue in favour of 
another, by which means he will effectually 
preclude the possibility of himself afterwards 
preferring a valid claim to him. 

A chim of parentage made hy a Christian 
is preferable to a claim of bondage advanced 
by a Mussulman. —If a boy be in the posses¬ 
sion of two men, of whom one is a Muasul- 
man and the other a Christian, and the 
Christian assert that he is his son,’’ and 
the Mussulman that “he is his slave," he 
must in this case he decreed to bo the son of 
the Christian, and free; because, although 
the religion of Islam have a superiority, yet 
that superiority is allowed to operate only iu 
oases which are balanced against each other; 
but there is no balance between a claim of 
offspring and of bondage: the claim of the 
Christian is therefore admitted; because 
this is attended with a ^re&t benefit to the 
boy, since it procures him immediate free- 
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(as may also 1)6 expected) future 
iiiasmucli as the arguments for the 
—iifify of the G-odhead are evident and plain ; 
ivhei’eas, if a contrary decree be passed (that 
is, if the boy should be decreed to be the 



should say “this is my son, begoitel 
diiother husband/^' in this case the boy is 
decreed to be their son, because of the pro¬ 
bability of the thing founded upon tlieir 
joint possession of the boy, and their con- 


elave of the Mussulnian, and not the son of' nection with each other ^ as husband and 
the Christian), in that case the true faith in j wife. Besides, the assertion of each has a 
the boy would be established merely from I tendency to destroy the right of the other, 


dependance, whilst he must be precluded 
from freedom, as not having the power 
himself to acquire it.—If, however, both the 
Mussulman and the Christian claim the 
issue, the claim of the Mussulman must in 
that case be preferred, on account of the 
superiority due to the true faith, and 
because of the superior advantage that 
would result to the boy. 

A claim of parentage, hy a married 
woman, is not admitted, xmless. at least one 
tvoman testify to the birth. —If a married 
woman should claim parentage, as if she 
should say, ‘‘ this boy in my arms is my 
son,” her claim is not valid unless the birth 
be attested by the testimony of one woman; 
because the claim so made relates to another, 
and is therefore not admitted unless sup¬ 
ported by proof: in contradiction to the case 
of a father, as his claim of parentage relates 
purely to himself.—(It is to be observed that 
the testimony of the midwife alone is suffi¬ 
cient with respect to birth, since the object 
of the testimony is merely to ascertain that 
the child in question is the identical child 
which the said woman brought forth; whilst 
parentage, on the other hand, is established 
on the ground of the mother of the child 
being the wife of the husband;—it is, more¬ 
over, recorded, in tbe Saheebj that the 
prophet accepted 'the testimony of a mid¬ 
wife, in a case of birth.) 

Or (if she he in her edit) one xnan and tioo 
women. —If, however, the woman in ques¬ 
tion be in her edit from a complete divorce, 
the tcBtiinony of the midwife alone does not 
suffice with respect to the birthon the 
contrary, that of two men, or of one man 
and two women, is requisite.—(This is the 
doctrine according to the opinion of Ha- 
neefa, as has been already mentioned in 
treating of divorce.) 

If the wmman foe neither married, nor in 
her edit from divorce, in this case lawyers 
have asserted that the parentage of the 
child is established by^ herself; her own 
assertion on this head being admitted; since, 
in this Case, it does not operate upon, or 
affect, any other person,—But if, being mar¬ 
ried, she should say, “this is my son, be¬ 
gotten by this my husband,^’ and the husband 
verify tbe same, there is in this case no occa¬ 
sion for one witness to prove the birth, since 
the acknowledgment of the husband renders 

it unnecessary. 7 • vz 

Blit if her husband verify her claim, there 
is no occasion for such evidence. —If the boy 
be in the joint possession of the wife and 
her husband, and the husband should say 
“this boy is my son, begotten not on this 
woman but on another,and the woman 


and therefore that of neither ought to be 
adopted.—This case resembles that where 
each of two men, having jointly the posses¬ 
sion of a piece of cloth, asserts that it is the 
joint property of himself and Bome^ other 
person, in whioh case the cloth is adjudged 
to be the property of the two possessors,— 
There is, however, this difference between 
these two oases,—that; in the case of the 
cloth, the other persons, in favour of whom 
the parties have respectively made an acknow- 
ledgineiit, are admitted to a participation 
in the shares of their respective acknow¬ 
ledgers, because of the subject of conten¬ 
tion (namely, the cloth) being capable^ of 
division;—whereas, in the case in question, 
the persons referred to ai'e not admitted to 
a participation in the right of the acknow- 
ledpfers, since parentage (which is the subject 
of it) does not admit of participation. 

Case of a person begetting a child upon a 
female slave, under an erroneous possession. 
—If a person purchase a female slave, and 
beget a child upon her, and claim it, after its 
birth, as his issue, and it afterwards appear 
that the slave had not been the property of 
the seller, in^ this case the purchaser must 
give, to the rightful master of the slave, the 
value which the child inay hear at the time 
of contention,—and the child is free; first, 
because he is the offspring of a Magroor; for 
a Magroor is defined to be a person who be¬ 
gets a child upon a woman, on the belief of 
her being his property—(or whom has in 
that belief married),—and who afterwards 
proves to be the property of another; and 
this definition of a Magroor is exactly appli¬ 
cable to the person in question; the issue 
of a Magroor js therefore free for an equiva¬ 
lent, according to all the companionsin the 
second place, a regard must be had to the 
right of both parties.—The said child is 
therefore completely free, in behalf of his 
father, and a slave in behalf of the plaintiff, 
namely, the proprietor of his mother.—JNow, 
since the child remains iu the possession of 
the father without any transgression or un¬ 
warrantable act on the part of the father, the 
father is therefore not responsible for it un¬ 
less he become a bar to tbe seisin of it by the 
proprietor (in the same manner as is decreed 
m the case of the child of an usurped female 
slave); and he is a bar only where, the plain¬ 
tiff having demanded the child, he [the 
father] refuses to (surrender him ; whence it 
is that the value of tho child is estimated 
from the day of contention, as it is then that 
the bar begins to operate. If, therefore, the 
child should die in the possession of the 
father, without any contention having hap¬ 
pened, tho father is in no degree reeponeibk, 
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bar had taken place; and hence, ' 
child should die possessed of pro- | 
perfy, the father inherits it, as the child was i 
completely free in right of hia father. 

If, on the other liand, the father should kill 
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Acknowledgment^ proceeding from dcompe^ 
tent person^ is binding upon the acknowledger. 
—Whkn a person possessing sanity of mind, 


the^ son, he must in this case make compen- | and arrived at the age of maturity, makes an 
sation for the value, since he himself ope- I acknowledgment of a right, such aoknow- 


rated as a har to the proprietor's right.- In 
the same manner also, if any otlier than the 
father were to kill the child, and the father 
exact the fine of blood, he must pay the value 
to _ the proprietor ; because, although tlie 
child he destroyed, yet the compensation re¬ 
mains whole and entire in the hands of the 
father (since the fine of blood is a compen¬ 
sation) ; and, as the existence of the compen- 
sation_ is equivalent to the existence of the 
thing itself, and the har to the compensation 
is equivalent to the bar to the thing itself, it 
follows that it is incumbent on him to give 
the value, in the same manner as it would 
have been incumbent on him in case of the 
existence of the child.—It is^ to he observed 
that the purchaser, after paying a compensa¬ 
tion for the value of the child, is entitled to 
receive the said value from the seller, since 
the seller was responsible to him for the 
safety and preservation of it; ho is therefore 
entitled to exact from the seller the value of 
the child, in the same manner as the price of 
the mother.—It is difi’erent, however, with 
respect to the Akir, or fine of trespass, as he 
is not entitled to exact that from the seller. 
—The purchaser, therefore, as having had 
carnal knowledge of a woman who was the 
property of another, although he he exempted 
from punishment Ibr whoredom, because of 
the doubt which existed, is notwithstanding 
required to pay to the proprietor an Akir, or 
fine of trespass;—but he must not demand 
a'reimb ursement for the Akir from the seller, 
because he became liable to pay it for the 
commission of an act of which he himself 
reaped the sole benefit. 
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OF IKRAB, OR ACKNOWLEDGMENTS* 

Definition of the term. —Ike An, in the lan¬ 
guage of the LAW, means tbe notification or 
avowal of the right of another upon one's 
self.—The person making such acknowledg¬ 
ment is termed Mookirthe person in whose 
favour the acknowledgment is made is termed 
Mookir-lee-hoo ; and the thing which is the 
ftuhjpct of the acknowledgment is termed 
Mookir-be-hee. 

Chap. I.—Introductory. 

Chap, IL—Of Exceptions, and what is 
deemed equivalent to Exception. 

Chap. III.—Of Acknowledgments made 
by Sick Persons. 


ledgment is binding upon him, whether the 
subject of it be known or unknown; because 
acknowledgment (as has been already ex¬ 
plained) is an avowal of the right of another 
upon one's self, and by acknowledgment the 
right of another becomes binding and this 
argues the establishment of such right; be¬ 
cause, property being desired by all men, it 
is not likely tnat any person would falsely 
establish the right of another to a part of his 
own. Besides, the prophet ordered Maaz to 
be stoned in consequence of his acknowledg¬ 
ment of whoredom. 

But not upon any other person. —It is pro¬ 
per, ill this place, to observe that acknow- 
ledgmontis a defective proof,—in other words, 
it operates only upon the person of the ac¬ 
knowledger, and not upon that of another, 
sinjce over that he has no power. 

The points that establish competency are 
freedom. — Freedom is established as a neces¬ 
sary qualification in an acknowledger, in 
order that his acknowledgment may be valid, 
absolutely—(that is to say, with respect to 
property and the like): for although a privi¬ 
leged slave be, virtually, the same as a free¬ 
man with respect to acknowledgment, yet 
the acknowledgment of an inhibited slave is 
not valid with respect to property, but merely 
with respect to punishment,, or retaliation.— 
The reason of tins is that the acknowledgraent 
of an inhibited slave induces the obligation of 
a debt upon himself; and his self being the 
property of his master, it is consequently the 
same as if he had made an acknowledgment 
in regard to another, which is not lawful.— 
It is otherwise with respect to a privileged 
slave; Ibr his acknowledgment is valid, as 
his masterin prmleging him, does virtually 
assent to his contracting debts.—It is other¬ 
wise, also, with respect to the acknowledg¬ 
ment of inhibited slaves, in cases of punish¬ 
ment and retaliation; for if an inhibited 
slave should say “ I have committed whore¬ 
dom with a certain woman,"—or “ I have 
killed a certain person,'’—his acknoAvledg- 
ment would in these cases he valid; since a 
tinvo, in matters n lativo to puni^hinont and 
retalUtioii, is allowed to BMume his original 
condition of freedom (whf^uoc it is that the 
acktiowledgincnt of hu iiiaj^tcr with legard 
to hiin in Wises 19 invalid). 

Sanity of mind^ and maturity. —SajSTIty of 
mind, and maturity of yearn^ arc miss ueccx- 
%ury conditions in acknowledgment, because 
the acknowledgment of an infant or an idiot 
ia invalid, as neither has any power to assnmo 
an obligation upon himself. The acknow¬ 
ledgment of a privileged infant is, however, 
valid, as he is virtually a major. 

Acknowledgment is not invalidated hy 

ignora7ice of the Ignorance, with 


I 
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to the subject, is not destructive of, An acknowledgment, expressed un\ ^ 
th^4alidity of acknowledgment, since it general term property, must be received 
sometimes happens that an unknown right' according to the explanation of the acknow^ 
is due: as where, for instance, a person Ip a person say •‘property * * * § is drie 

destroys something belonging to another, by me to a certain person, he must explain 
of which the value was not known to the the amount; and his explanation must be 
owner—or gives a person a wound, of | credited, whether it be great or small, since 
whieh’the specilic fine is not known at the i great and small are alike applicable to pro 


instant,—or, where a person has accounts 
to settle with another, and of which he 
knows not the exact balance in favour of 
the other. Acknowledgment, moreover, is 
an intimation of the right of another; and 
the acknowledgment of an unknown right 
is therefore valid. 

JBut it is so, by ignorance of the person in 
whose favour the acknowledgment is made — 
(It is otherwise where the person in whose 
favour the acknowledgment is made is un¬ 
known: for this is invalid, as a right or 
claim cannot rest in an unknown person.) 
—As the acknowledgment, therefore, of an 
unknown idglit is valid, the acknowledger 
must be required to define the unknown 
thing, since it is with him that the igno¬ 
rance originatesin the same manner as 
where a person emancipates one of two 
slaves, —in which case he is required to 
specify the one to whom the emancipation 
applies.—If the acknowledger should refuse 
to make the speciheation, then the Kazee 
must compel him; since it is incumbent 
upon him to disengage himself from the 
responsibility founded upon a valid acknow- 
ledffnient, which he has incurred, and this 
cannot be efiectual but by a specification. 

Acknowledgment generally made must he 
specified to relate to something of a valuable 
nature. — If a person say “ 1 owe a thing (or 
a riaht) to a certain person,” it is incumbent 
on him to specify something valuable; be¬ 
cause be bas acknowledged an obligation; 
find a thing which does not bear value in¬ 
duces no obligation : if, therefore, he speedy 
something which hears no value, it is con¬ 
sidered as a retractation of his acknowledg¬ 
ment i which in temporal concerns is not 
admitted.—In the same manner, also, il a 
person should say “ I have usurped a thmg 
from a certain person,** it is incumbent on 
hitn to explain it to be something bearing 
value, and to the taking of which there 
existed some bar and prevention; since 
nsiirnation is not established unless there 
ho fl'har to the taking of it; and apeord- 
ing to established custom there is no 
har where the thing in question bears no 

And if more he claimed than the acknow-^ 
ledaer specifies, his assertion, upon oath, is 
credited a person make an acknowledg- 
menf with respect to an unknown thing, or 
an unknown right, and define it to be some¬ 
thing bearing value, and tbe person m whose, 
favour tbe acknowledgment is made shoald 
claim more than is defined by the acknow- 
l«<lrvr,—in this oise the assertion of the 
•oknowledger, corroborated by an oath, 
muit bo orcdjtod. 


perty.—If, however, he specify less than one 
dirm, it is not to be admitted, since, in com¬ 
mon usage, any thing short of a dirm is not 
reckoned property. 

But, if made to a great property, it cannot 
mean less than what constitutes a JSisab in 
the property to lohich it relates. —If he 
should say “ a great property is due by me," 
then, provided he explain it to be less than 
two hundred dirms, it cannot be admitted 
according to tbe twm disciples (and also 
according to one report from Haneela); be¬ 
cause, Avnere be describes the property in 
question, as being considerable, his expla¬ 
nation to any amount short of two hundred 
dirms is not to bo credited; for, if it were 
otherwise, bis description of great Avould be 
idle and nugatory, since the smallest sum 
which can properly be termed great is that 
which constitutes a Nisab in Zakat,T— 
namely, two hundred dirms ; as it is the 
possession, of this sum which brings a per¬ 
son within the description of wealthy.— 
There is another opinion ascribed to Haneefa, 
that the explanation, if it^ be less than 
ten dirms (which is the JMisab fixed for 
theft) must not he admitted ; because ten. 
dirms are what may properly be termed a 
great property, whence it is that, for the 
theft of that quantity, the hand of man 
(which is otherwise sacred) is cut otf.— 
What is here advanced respects an acknow¬ 
ledgment of great property in dirms.— Hut 
if he should have said ** I owe great pro¬ 
perty of deenars,’^ then the amount due is 
fixed at twenty Miskals. In camels it is 
twenty-five; because the smallest Nisab 
of camels upon which a camel is due in 
Zakat, is twenty-five.^—In all property not 
subject to Zakat, the explanation is required 
to amount to a Nisab with respect to the 
value ; § that is to say, if the acknowledger 
explain to the value of a Nisab his acknow¬ 
ledgment is to be credited ; but if to less, 
it must be rejected.—If the acknowledger 
should say, “ I owe large properties,” the 
smallest specification that can in that case 
be admitted is three Nisabs, of that species 
of property to which the acknowledgment 
relates; because the word properties is 


* Arab. Mai; meaning property in cash, 
or in the precious metals, &c., in opposition 
to Ifnkht and Matta, which are particularly 
applied to goods and eft sets. 

4 ^0 Vol. I.. p. 1. 

t Upon wbion a Zakat is paid of a year¬ 
ling earners colt. (See Ycd. 1., p. 6). 

§ See Yol. I., pp- ^ and 10. 
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ackxowlei)gme:nts. 


.d the smallest degree of plurality 


Uases of acknowledgment relating to 
many dirms. —If a person should say I 
owe many dirms/' his explanation is not 
admitted to an amount short of ten dirrns, 
according to TTaneefa.—The two disciples 
maintain that it is not to be admitted to an 
amount short of two hundred; because a 
proprietor of a Nisab (namely, two hundred 
dirms) is hold to be opulent—(not one who is 
possessed of a smaller number), whence it is 
that the proprietor of a Nisab is required to 
aid and assist others, and not he who is pos¬ 
sessed of a smaller number.—The reasoning 
of Haneefa is founded upon principles pecu¬ 
liar to the Arabic language. 

Or to dirms, generally. —If the acknow¬ 
ledger should say “I owe dirms,*’ he is 
supposed to mean three, as that is the least 
number of plurality. But if he should him¬ 
self explain a larger number, it must be 
admitted, as the word dirms may be applied 
to any number.—The weight of the dirms 
must be estimated from what is customary. ^ 

JSection, 

Acknoxvledgment made in favour of an 
emhrvo {in virtue of bequest or inheritanot) 
If valid ,— Jf a piTAOn sny “T am hnund, for 
a thousand dirms. to tlic oouooption in the 
womb of a certain woman /* and afterwards 
udd that ** tho suid bum is due in virtue of 
a bequeht of a piirtietilar p<»rsou,’*’^or that 
“itutbe right of the onncepcion in virtuo 
of inheritance fnrm its parent,^' — the ac¬ 
knowledgment so made is valid, in as much 
as it xvlate^ (in these instances) to a cautiu 
which is fit and adequate to the establish* 
inent of a right to property in a conception. 

Provided the birth take place within a 
probable period , — If, therefore, the woman 
should afterwards bring forth a living child 
within such a period as evinces the concep¬ 
tion to have existed in the womb at the 
time of the acknowledgment, the acknow¬ 
ledger is bound to the child for a thousand 
dirms. 

And if the embryo prove still born, the 
thing acknowledged must he divided among 
the heirs; or, if twins he born^ it 7nust be 
divided between them . —If, on the other 
hand, the woman ahould bring lurlli a dead 
child, the acknowledgment in that (»•<' ra. 
lates to the testator or the inheritee, and the 
amount of it must accordingly be divide*I 
amongst their heirs; because the acknow¬ 
ledgment was in reality in favour of the 


* A considerable portion of the text which 
mmediately follows has been omitted by the 
;ranslator, as the cases which it contains, 
•elating entirely to verbal criticism, cannot 
jasily be translated, and are such as belong 
nore properly to the province of gramma- 
dans than of lawyers. 


testator, or the inheritee, and was to vesf 
the oflspring only on condition of its being 
born alive, which did not afterwpds take 
place.—If the woman should bring forth 
two living children, then the thing acknow¬ 
ledged must be divided equally between 
them. 

But if such acknowledgment he ascribed 
to an impossible cause, it is null. —If a person 
say ‘‘ I am bound to the conception of a 
certain woman for a thousand dirms, being 
the price of an article I purchased from the 
said conception,” or “being money borrowed 
from it,*'—no obligation rests upon the ac- 
knowledg:er, as he explained it to arise from a 
cause which could not have happened, since 
a conception is incapable of either Lending 
or selling. 

And so also if it he made without specify¬ 
ing any cfitwse.—I f a person acknowledge 
his being bound to a conception, without 
specifying the cause, such acknowledgment 
(according to Aboo Yoosaf) is invalid.— 
Mohammed maintains that it is valid ; for, 
as acknowledgment is proof, it is necessary 
to fulfil it as far as may be practicable ; and 
it is practicable to fulfil it, in the present in¬ 
stance, by construing the cause to have been 
such as was competent to the cstahlUhment 
of a right of property in the cmi^>AT^tion.— 
The argument of Aboo Yoosaf is that an 
acknowledgment, when absolute, is con¬ 
strued to be in virtue of tvafiio (whence it 
is that the acknowledgment vf a pririlegtd 
bUve, orofonc out of the tw»> partners by 
reciprocity. i>* understood to be an acknow¬ 
ledgment roundrd upon traffic); the case, 
therefore, is the same as if the acknowledger 
had expressly specified iho cause to lie 
traffic ; — and as^ that would have been in¬ 
valid, so also is it invalid where the cause is 
understood to be aiioh from iiiipliontlou. 

Aeknowlcilgment relating to a thing 
ing, hut nut yet produced, is valid. — li* a per¬ 
son acknowledge the conception of a female 
slave, or the offspring of a goat, to be duo 
to another, such acknowledgment is bind¬ 
ing; since it would havA bAen valid if 
he hud lK»quonlhod oithcr of these, and 
his intention is therefore construed to be 
puoh- 

Acknowledament of a debt, under a con~ 
dition of option, i$ valid, and the condition 
becomes null. — If a person should make 
acknowledgment that “he owes another 
a thousana dirms upon an optional condi¬ 
tion'* (in other words, if he slvaild say “the 
said amount is due by me (or, from me), but 
I have an option of three days '*),-‘the con¬ 
dition of option is in this case null, since 
optional conditions are instituted with a view 
to annulment, whereas an acknowledgment 
is a notification or avowal, which is binding; 
the aoknowledgnient, therefore, is in this 
case binding, and is not rendered null by 
the nullity of the condition. 
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/ CHAPTER II, 

OF EXCEPTIONS ; AND WHAT IS DEEMED 
EQUIVALENT TO EXCEPTION,* 

The exception of a part of the thing 
acknowledged n valid, if immediately joined 
with the acknowledgment: hut if the whole 
he exceptedi the exception is not attended to. 
—Tf a person make an acknowledgment of a 
thing in favour of another, adding an excep¬ 
tion of part of the thing so acknowledged, 
such exception is valid; and the acknow¬ 
ledger becomes hound for the remainder, 
whether the exception be great or small; 
provided, however, that it be immediately 
joined to the' acknowledgnient.f If, on 
the contrary, ho except the whole of the 
thing acknowledged, the acknowledgment 
is in that case binding, and the exception 
null; because this is in fact a retractation, 
not an exception; for exception supposes the 
remainder of a part after the deduction of 
the thing excepted from the whole \ but 
after the deduction of the whole there is no 
remainder: it is therefore a retractation, and 
consequently null. 

The exception must he homogeneous with 
the acknowledgment; otherwise it is invalid. 
—Ip a person say “ I a_ra bound to a certain 
person for a hundred dirms, with the excep¬ 
tion of one deenar” (or “of one Kafeez of 
wheat 1"'), then, according to the two dis¬ 
ciples, he is bound for a hundred dirms, 
with the exception of one deenar (or of one 
Kafeez of wheat).—If, on the contrary, he 
should say “I owe a hundred dirms, with 
the exception of one piece of cloth the 
exception so made is not valid.—Mohammed 
maintains that the exception is invalid in 
both cases.—Shafei, on the other hand, holds 
that in both cases it is valid,—The argument 
of Mohammed is that an exception means a 
deduction from the thing mentioned in the 
preceding part of the sentence, which cannot 
be established where the thing excepted is 
not of the same genus with the thing from 
which it is excepted. The argument of 
Shafei is that the thing excepted, and that 
from which the exception is made, are of 
one and the same genus, as being both valu¬ 
ables. — The argument of the two disciples is 
that in the former instance, the thing itself, 
and the exception from it, are of the same 
genus, as they arc both price ;—dccnars are 
evidently so:—and things estimable by 
weight, or hy measurement of capacity, are 
so likewise, according to their qualities;— 


is deemed equivalent to excep¬ 
tion.”—that IS, reservation of any kind, &c. 

+ That is, that it be expressed in the same 
sentence with the acknowledgment. 

J Grain is united with money in accounts, 
both being considered as of the same genus, 
since both are equally price [that is, staniirds 
of value), and may be equally used to repre¬ 
sent property. (See Partnership, note, Vol. 
iL, p. 222.) 


in other words, they become so upon^eff" 
qualities being explained.—In the second 
instance, on the contrary (where the excep¬ 
tion is clnth), the thing excepted, and that 
from which the exception is made, are of 
different genus, as cloth is not price in any 
shape, neither in respect of itself, nor in 
respect of its description or quality; and 
accordingly, cloth is not due iu any contract 
of exchange, excepting that of Siilim (that 
is, where the price is advanced to^ the seller 
beforehand).—Now whatever is price has this 
fitness, that it may be set in comparison with 
dirms or deenars, and may consequently, in 
a proportionate degree, be excepted from 
themwhereas, on the other hand, what¬ 
ever cannot be stated as price has not a fit¬ 
ness 01 being compared with dirms and 
deenars, and consequently cannot be stated 
as an exception from them, since the propor¬ 
tion cannot he ascertained. 

A reservation of the will of God renders 
the acknowledgment a person make 

an acknowledgment, with this proviso “if it 
please God,'* he is not then liable for any 
thing; because (according to Ahoo Yoosaf), 
a reservation of the pleasure of God is either 
an annulment of the acknowledgment, or a 
suspension of it; and the^ acknowledgment 
is null on cither supposition: — or. because 
(as Mohammed argues) it is equivalent to an 
acknowledgment suspended upon a condition, 
which is null, as an acknowledgment does 
not admit of being suspended on a condition, 
since acknowledgment is an avowal, which 
cannot he made conditional; for if it he true 
it cannot be rendered false by a default of 
the condition ; or, on the contrary, if it be 
false it cannot be rendered true by the fulfil- 
tnunt of the condition : or, lastly, because 
the acknowledgment is suspended on a cir¬ 
cumstance which it is impossible to ascer¬ 
tain.—It is otherwise where a person says 
“ I. acknowledge a hundred dirms to be due 
by me to a particular person on my death,'* — 
or “ upon the arrival of a particular month,” 
— or “upon the festival of breaking Lent,’* 
—because in these cases the acknowledgment 
is not suspended upon a condition, as this is 
merely an explanation of the time, and is 
therefore a postponing of the thing acknow¬ 
ledged, and not a suspension ; whence it is 
that if the person in whose favour tlie ac¬ 
knowledgment is made can prove the falsity 
of the postponement, the thing becomes due 
to him immediately. 

In an acknowledgment regarding a house^ 
an exception of the foundation is invalid.--lF 
a person make an acknowledgment of a house 
in favour of another, and except the founda¬ 
tion, both the house and the loundation are 
the right of the person in whose favour the 
acknowledgment is made; because the founda¬ 
tion is included in the house from its depen- 
dancy, and not from its being comprehended 
in the word house ; and an exception is valid 
only where it relates to something compre¬ 
hended in the thing expressed, noeording to 
the meaning of the word. It is to be observed 
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- stone in a ring, or the trees of an i which he had purchased; and consequ^ 
ojiuifbd, stand in the same relation to the upon the other person's declaration of the 
'Tiirg or the orchard as the foundation does to | existence of the slave sold, he becomes liable 
a house, because neither the word ring nor i for the amount. 


orchard applies to the stone or the trees, but 
are both included merely as dependants. It 
IS otherwise where a person makes an acknow¬ 
ledgment of a house in favour of another, 
ex{3epting from it an indefinite portion, or a 
specific apartment, as the exception in these 
oases relates to a thing which is comprehended 
in the word house. 

A M exception of the court-yard of a house 
IS admitlecL—l^ a person say ^‘the founda¬ 
tion of this house belongs to me, and the Sihn 


Objection.—I t would appear that the 
acknowledger is not responsible for the 
amount, since he acknowledges his debt of a 
thousand dirms for the purchase of a specific 
slave ; whereas the person in whose favour 
the acknowledgment is made claims the said 
debt for the sale of another slave.—Now as 
acknowledgment is^ binding only from the 
particular cause which is assigned for it, and 
the cause in this case is contradicted by the 
person in whose favour the acknowledgment 


l/UijLLC, tVllVO. laic . ____ ^ ^ 

(meaning the court-yard) to a particular per- \ is made, it follows that the ackiiWledgment 
then the person in whose favour the j is not valid. 

HKPiiT,—The contradiction, with respect 
to the cause, after their mutual agreement as 
to the existence of the obligation, is of no 
effect. _ Thus if a person acknowledge his 
responsibility to another for a thousand 
dirms, as “ for goods purchased from him,'" 
and the person in whose favour the acknow¬ 
ledgment is made assert the obligation in 
question to have arisen from usurpation or 
loan, still the acknowledger is responsible 
for the amount: and so also in the case in 
question.—III, Where the person in whose 
favour the acknowledgment is made declares 
the slave in question to be his own property, 
and denies his having sold him; in which 
case the acknowledger is exempted from any 
obligation, because he has acknowledged the 
property to be due only as in return for the 
slave, and consequently, without that, it is 
not due from him. 

But in case of a disagreement with respect 
to the article^ both parties must be sicor n. —If, 
however, in this case, the person in whoso 
favour the acknowledgment is made should 
further declare that “ he had sold another 
slave to him [the acknowledger],'* both 
parties must be sworn ; because they are 
both defendants, as they reciprocally deny 
the assertions of each otherand upon each 
faking an oath, the^ obligation involved in 
the acknowledgment is annulled, and the slave 
remains with the person in whoso favour 
the acknowledgment was made. 

If the a^'ticle be not specif the reservation 
is not regarded. —WiiAT is here advanced 
procends on a supposition of the slave being 
specific : for if a person acknowledge a debt 
of a thousand dimas, due to another, for a 
slave that he had purchased from him, with¬ 
out specifically _ describing the slave, the 
acknowledger is in that case responsible for 
a thousand dirms :—and his assertion, that 
“he had not received the slave,'* is not to be 
regarded, according to Haneefa, whether he 
connect such assertion with his acknowledg- 


acknowledgment is made is entitled to the 
court-yard, and the foundation is the pro¬ 
perty of the acknowledger. It is therefore, in 
fact, the same as if the acknowledger had 
declared that “all the ground free of build¬ 
ing is the property of such a person.'* It 
would be otherwise if, instead of Silin, he 
were to mention the word Arz [earth], for 
in that case the foundation as well as tlie 
house would become the property of the per¬ 
son in whose favotir the acknowledgment is 
made ; because an acknowledgment of the 
ground is an acknowledgment of the founda¬ 
tion, as much as an acknowledgment of the 
house itself; for the ground is the original 
thing, and the foundation is included along 
with it as a dependant.—In an acknowledg¬ 
ment of the ground, therefore, the founda¬ 
tion is included as a dependant, in the same 
manner as it would be included in the bouse 
itself; and hence the exception is invalid. 

A reservation of non-delivery of the article 
is done mvay by the delivery of it to the 
acknowledger. —a person acknowledge a 
debt of a thousand dirms to another, as the 
price of a slave which he had purchased 
from that other, but which he had not re¬ 
ceived from him, in that case, if the slave 
be specific (as if he had said, “ as the price 
of this slave'*), the person in whose favour 
the acknowledgment is made must be desired 
to deliver up the slave and receive a thou¬ 
sand dirms, on pain of forfeiting his claim.— 
^fhe compiler of the Iledaya remarks that 
this case admits of several statements.—I. 
That which has been already made, and 
.which proceeds on the supposition of the 
acknowledger's assertion of the purchase 
and the non-delivery being verified by the 
person in whose favour the acknowledgment 
38 made; and in which the law stands as 
above expounded, because the mutual agree¬ 
ment of the parties is equivalent to actual 
inspection.—ll. AVhere the person in whose 
favour the acknowledgment is made denies 


the sale of the particular slave alleged hyiment, or make it separately ; because such 
the acknowledger, and declares that “ the j assertion is a retraction of his ackuowledg- 
slave in question is his property, and it is ment; for this reason, that in acknowledg- 
anotlier slave he sold to him;’—in which ; ing a thousand dirms to be due from him, 
caae the acknowledger is liable for the i he assumes^ an obligation to that amount; 
amount; since he acknowledges a siim due, ' and his> denial of the receipt of the indefinite 
on the siippoRition of the existence of a slave slave is repugnant to this obligation, as the 
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.ceis.not due for an indefinite slave, because i ** he has not yet received it/' his asseitj— 
t!i^ uncertainty ;—and this, whether the ■ must in that case be credited, according' to 



nrficertainty be interwoven in the contract 
(as where a person purchases one out of two 
slaves), or supervenient upon it (as where a 
person purchases a specinc slave out of a 


all our doctors; because he has merely 
acknowledjied a contract of sale ; and an 
acknowledgment of sale is not an. acknow¬ 
ledgment ui receipt, since a receipt does not 


great number, and afterwards both the buyer i necessarily follow a conclusion ot sale.—it 
and the seller forget the slave that hud been is othorwise where a person acknowledges 


I J.-. _ - 

the obligation of the price of an article pur¬ 
chased ; for in that case his assertion of non¬ 
receipt is not approved, as payment of the 
price is not obligatory until alter the receipt 
of the goods. ^ 

A reservation of the cause of ohliqatton 
being illegitimate does not annul the a^znow-- 
iedgment.—li^ a Mussulman declare that 
“ he owes such a person a thousand dirms, 
on account of wine or pork/' he is bound 
for the thousand dirms and his explana¬ 
tion of the cause is not admitted, according 
to Haneefa, whether it be conjoined with the 
acknowledgment, or otherwise ; because it is« 
a retraction of his acknowledgment, as the 
price of wine or pork cannot be obligatory 
on a Mussulman ; and in the preceding part 
of ins speech he expressly declares the 
existence of an obligation upon him to the 
amount stated. The two disciples allege 
that if the explanation be conjoined with 
the acknowledgment, nothing is due from 
the acknowledger, since the latter part of 
his speech evidently shows this to have been 

_ , his meaning ; it being in fact the same as if 

be' conjoined with the j he had added “ if it please Gon.”—To this, 
'heir reasoning in sup- however, it may be replied, that there is no 
analogy between the two cases, as a reserva¬ 
tion of the pleasure of Gon is a suspension 
of the matter upon a condition of which it 
is impossible to obtain a knowledge, besides, 
the suspension on a condition is a modifica¬ 
tion, and consequently admissible, provided 
it be conjoined with the speech: in opposi¬ 
tion to an acknowledgment of the price of 
wine or pork, which is not a suspension, but 
an annulment of the acknowledgment, as 
has been already explained. 

An exception with respect to the quality of 
money aclmowledyed to he due^ is set aside 
by the counter-assertion of the person in 
whose favour the aehnowledgment is made. 
—If a person declare that “a thousand 
dirms are due from him to eiich a person, as 
the price of certain efi'ects/’ or “on account 
of a loan;” and aiterwards allege the said 
thousand dirms to be Zeyf, or Binhirja, or 
Satooka, or Arzeez, and the person in whose 
favour the acknowledgment is made allege 
them to be Jeed/ in that case, according to 
Uaneeia, the acknowledger is responsible 
for Jeed dirms, whether his latter assertion 
be conjoined with his prior declaration, or 
otherwise.—The two disciples maintain that 
the latter assertion of the acknowledger is 
to be credited, in case only of its being con- 


purchased) ; because the uncertainty is a bar 
to the delivery, since the purchaser may al¬ 
ways deny whatever slave is produced by the 
seller to be the one purchased: the uncer¬ 
tainty, therefore, is a bar to the obligation 
of the price ; and such being the case, the 
acknowledger, in denying the receipt of the 
slave, virtually retracts his acknowledgment, 
which is not allowed. — The two disciples 
allege that if the person in whose favour the 
acknowledgment is made should verify the 
acknowledger's assertion, by declaring the 
debt of one thousand dirms to be due for the 
price of a slave, the acknotyledger's declara¬ 
tion of his not having received the slave is 
in that case to he credited ; nor is any thing 
whatever due from him, whether such decla¬ 
ration have been conjoined with the acknow¬ 
ledgment, or otherwise.—but if the person 
in whose favour the acknowledgment is made 
contradict the acknowledger, with respect to 
the debt being for the price of a slave, assert¬ 
ing it to be due for some other goods, then 
the acknowledger’s declaration of his not 
having received the slave is not to be 
credited, unless it 
acknowledgment. Their 
port of this opinion is that the acknowledger 
having acknowledged the obligation of the 
debt upon himself, and having explained the 
cause of it (namely," sale), it follows that if 
the person in whose favour the acknowledg¬ 
ment is made verily his declaration, so far as 
relates to the cause of the obligation, the sale 
is fully proven and established: the obliga¬ 
tion, however, towards the discharge of the 
debt, can be established only by the receipt 
of the subject of the sale; and as this is 
denied by the acknowledger, his usvsertion is 
therefore credited.—If, on the other hand, 
the person in whose favour the acknowledg¬ 
ment is made should contradict the assertion 
of the acknowledger in regard to the cause 
of obligation, then the acknowledger’s expla¬ 
nation of the cause maybe regarded as a modi¬ 
fication (that is, he by it modifies the tenor 
of the first part of his speech); because the 
tenor of the first part of his speech goes to 
show that an obligation is at present actually 
operating upon him ; whereas the latter part, 
in denying the receipt, tends to prove that no 
obligation subsists, since the obligation to 
pay is not established till after the receipt; 
the last part of the speech, therefore, is an 
explanatory modification; and a moditica- 
tionis not admitted unless it be conjoined 
with the acknowledgment. 

A reservation of non^’receipt of the thing 
acJcnowledged must be credited. —If a person 
acknowledge the purchase of an article from 
another, at the same time declaring that 


* Pure money, of the current standard. 
The other descriptions are explained a little 
further on. 
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;s^ith the former, and not otherwise, i relation to wheat, is not a quality thrtr i 
j— same difference of opinion obtains j species, and an absolute contract does not 
where a person declares that “ he owes necessarily require that the wheat be other 
another a thousand dirms,’* adding, that | than coarse.—It is related as an opinion of 


‘ they are Zeyf,’' or that “ another has lent i 
him a thousand dirms, but that they are 
Zeyf,’' or, that “he owes another a thousand 
dirms on account of certain goods, but that 


Haneefa, in other books than tlie Zahir 
Kawayet, that in a case of borrowing, the 
acknowledger’s assertion of the dirms being 
Zeyf ought to bo credited, provided this 
they are Zeyf.’’—(Zeyf dirms are such as I assertion be conjoined with the acknowledg- 


are not accepted at the public treasury, but 
which pass amongst merchants: the Binhiija 
is of a kind still worse, which does not pass 


ment; because the act of borrowing is not 
complete until after the seisin of the 
borrower; and it. often happens that dims 


amongst merchants; and the Satooka and are Zeyf in borrowing, in the same manner 
Arzcoz are tbo worst of ail, and in which the i as in usurpation. The reasoning of the 
mixture of base metal preponderates). The , Zahir-Itawayet is that the common custom 
argument of the two disciples is that the 1 is to doal in good dirms, and therefore when 
above explanation is a modification, and is | the explaruition is absolute, good dirms must 
consequently valid if conjoined, in the same : be understood. 


manner as a condition, or an exception; for 
the word dirm is literally applicable to 
Zeyf, and metaplioricaliy to Satooka: the 
acknowledger’s declaration, therefore, of 
their being Zeyf or Satooka is merely a 
modification, in the same manner as if a 
person should declare that “he owes a 
thousand dirms, but of such a kind that ten 
of them Aveigh five miskals. The reasoning 
of Haneefa is that his assertion of their 
being Zeyf or Satooka is equivalent to a 
retractation: for an absolute contract pre¬ 
supposes dirms free from defect ; whereas 
Zeyf and Satooka are both defective. Now 
the plea of a defect is a retractation of part 
of the obligation involved in the acknow¬ 
ledgment ; and the case is therefore the 
same as if the seller of a thing should say 
to the purchaser of it, “I have sold you a 
thing witli a defect, of which you were 
apprised,’’ and the purchaser deny his 
knowledge of the defect, in which case the 
denial of the purchaser is credited, as 
probability argues in his favour, since every 
absolute contract supposes a freedom from 
defect. Besides, Satooka dirms do not con¬ 
stitute price; and as a contract of sale is 
never concluded but for price, it follows that 
his explanation is, in effect, a retractation. 
(With respect to the case adduced by the 
two disciples of “an acknowledgment of a 
debt of a thousand dirms, accompanied with 
a declaration that the dirms due are of that 
kind of Avhich ten are equivalent to five 
miskals,”—it is to be observed, in reply, | 
that the reservation is admitted, for this 
reason, that the acknowledger, in this 
instance, speaks with a reservation merely 
of the degree or proportion of the dirms, and 
to that the word dirms applies.—It is other- 


A?i exception with respect to the quetUtf/ is 
admitted^ if the ^ouse of the obligation he 
not mentioned by thv. achmioUdger a 
person acknowledge that he owes another a 
thousand Zeyf dirms, but without reciting 
the cause (such as sale or loan), some 
authorities say that this asseitiori with 
respect to the quality of the dirms ig to 
be credited, according to all our doctotw. 
Others, however, allege that, according to 
Haneefa, it is not to bo admitted, because, 
as tlie acknowledgment is absolute, it may 
relate either to legal contracts, or to acts of 
violence, such as usurpation or destruction, 
which are illegaland the former supposi¬ 
tion is adopted, as acknowledgment is rather 
to be attributed to a lawful than to an un¬ 
lawful cause. 

And also lohere it is mentioned^ f it he 
either usurpation or trust, — If a person 
acknowledge his having usurped a thousand 
dirnls from another, or his having received 
them in deposit; and afterwards assert that 
the said dirms were Zeyf or Binhirja; iu 
that case his assertion must be credited, 
whether it be conjoined with or separate 
from the acknowledgment; because man¬ 
kind are accustomed to usurp whatever they 
can find, and to place in deposit whatever 
they possess; * and therefore neither of theso 
acta necessarily infers the dirms to have been 
deed (that is, good). The acknowledger’s 
assertion, therefore, of the dirms being 
either Zeyf or Binhirja is equivalent to an 
explanation of the species, and is conse¬ 
quently admitted, even though it should 
not have been conjunctively made.—For the 
same reason, also, if an usurper produce 
a defective article, as tlie thing he had 
usurped,—or a trustee produce a defoctivo 


wise m a description of the- goodness of the I article, as the thing ho had received in 
dirms, for as to this the term dirms does not I deposit,—the declanition so made must in 
properly apply, it is not considered as a | either case be admittcd.—It is reported, from, 
reservation, any more than the exception oL in Aboo Toosaf, that in case of an acknow- 
the foundation of a house.) | lodgment of usurpation, the acknowledgerii 


But not when the exception relates to the 
species and not to the quality,— case is 
cUtferent where a person acknowledges that 
he is indebted to another mlvoor of wheat, 
as the price of a slave, but that the wheat is 
of a coarse kind; because coarseness, with 


assertion of the dirms being Zeyf oughi not 
to bo credited where it is made separately 


* Without any regard to 
quality. 


the species or 

n 
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Ah/e acknowledg'inent; because of the 
" nnsSlmJy of this ease to that of a loan, on the 
principle of seisin inducing responsibility 
in both cases, that is, in a either or 
usurpation or of loan; for he holds that, in 
a case of loan, the acknowledger s assertion 
of the money borrowed being Zeyf cannot 
be credited, if separately made ; and so also 
iu the ca^o in question. ^ . ux i 

Acknowledgynent mth respect to the de^ 
posit or usurpation of Satooka dirrns. I r a 
person acknowledge his usurpatnm ot a 
thousand dirms, or his receipt ol that sum 
in deposit, and assert that they were batooka, 
in that case his assertion must be crediied, 
if conjoined with the acknowledgment; but 
not nt.hfiTwise ; because althougli «^tooka be 
not ih rtaility a species of di^uis, still it is 
customary to apply that word to them figura- 
^yAv ;—the mention of this term, therefore, 
is a modification, and must consequently be 

a par from the ichole is 
nnt to be credited, if made separatehj.~-l^ a 
n^rsoTi /?eclare that “ he owes such an one 
a t.toiisand dirms, on account ot certain 
cjods,’’ or that “ he has borrowed a thousand 
Jiarms’’' or that “ he has received a thousand 
Jirras in deposit,” or that “ he owes a thou¬ 
sand Zeyf dirms,’’ or that he has usurped a 
thousand dirms,”—and he afterwards except 
a particular number of dirms from the obli¬ 
gation,“~in none of these cases is his asser¬ 
tion to bo admitted, if made separately from 

the acknowledgment,—whereas if it he con- 
ioined with the acknowledgment it must he 
admitted, as the assertion is in this case an 
exception, and an exception is valid ^hen 
coninnet. It is otherwise if he assert tho 
dirms to bo Zeyf* as a reservation of tbis 
nature is not valid, since Zeyf relates to 
fiiialitv; but expression applies solely to 
quantity, not to quality; * and exception is 
not admitted with respect to any matter but 
what may be precisely expressed. 

Unless this arise from some miavoiaable 
accident—Iri is to be observed, however, 
that if the exception should have been dis¬ 
joined by necessity (such as by a cough, or a 
shortness of breath), it is then considered as 
conjunct, because of the interruption being 
unavoidable. 

In an 'acknowledgment of usurpamn a 
damaged article 7nust he accepted,— per¬ 
son acknowledge the usupation of cloth, and 
then produce damaged cloth, it must never¬ 
theless be admitted, as usurpation is not 
restricted to perfect things, • 

Where the proiicrty is lost, if the acknow¬ 
ledger allege a trust, and the other party 
assert an usurpation, the acknowledger is 
responsible - Zeyd say to Omar, ‘‘I took 
from you a thousand dirms by way ot trust, 


I'eply, 


and they are lost,” and Omar reply, 
you took them by way of usurpation; in 
that case Zeyd is responsible for the loss. 
If Zeyd, on the contrary, say, you gave 
mo a thousand dirms by way of deposit, and 
they are lost,” and Omar reply, **no ; you 
took them by way of usurpation ; ’ in that 
case Zeyd is, not responsible for the lose. 
The difference between these two cases is, 
that Zeyd (in the former case) first acknow¬ 
ledges a thing which is a cause of responsi¬ 
bility, namely, taking, and afterwards asserts 
an exemption from responsibility, by deciai;- 
ing that he held it as a deposit. Now a 
deposit implies^ the consent of Omar; but 
Omar denies his assent; and therefore, as 
defendant, his assertion supported by an 
oath must be credited, In the second case, 
on the contrary, Zeyd does not make any 
acknowledgment subjecting him to respon¬ 
sibility ; because, m using the word given, 
he refers the action to Omar, and not to 
himself; and no one ia subject to responsi¬ 
bility for the actions of another. ^ Omar, 
on the other hand; asserts, against Zeyd, a 
cause of responsibility, namely, usurpation ; 
which Zeyd denies ; and consequently, as 
deWdant, his word supported by an oath 
must be credited.—It is to be observed that 
the word receive, in this ease, is equivalent 
to take ; and the word remove to that of 
give. Thus, if the acknowledger, instead of 
taken, should say that he had received a 
thousand dirms, he is in that case subject to 
responsibility. If, on the contrary, ho say, 
“ you have removed to me," instead of “ you 
have given me,” he is not in that case sub¬ 
ject to responsibility. 

Objection. —Neither giving nor removing 
can be carried into execution without receipt 
on the part of the other party. An acknow¬ 
ledgment of giving or of removing, there¬ 
fore, is virtually an acknowledgment of 
receiving; and consequently it would appear 
that, in either case, the acknowledger is 
subject to responsibility. 

Kepiy.—T he giving and removing of one 
thing to another is sometimes performed by 
a mere relinquishment of the right in an 
article (that is, by a non-prevention of the 
other from taking it) ; and sometimes by 
placing the article before the other.—Giying 
' and removing may therefore be carried into 
execution without a receipt or taking; and 
hence an acknowledgment of giving or re¬ 
moving does not involve an acknowledgment 
of receiving or taking. Besides, admitting 
that receipt is established fpm giving or 
removing, still it is established only by 
implication ; and wbatever is established by 
implioation is adopted only in cases of neces¬ 
sity ; but there exists no necessity, in^ tho 
Y>resent instance, to establish responsibility 
for the loss. 

Mut not if he assert a trust, and the other 
assert a ha7i, —If a person say to another, 


* Meaning, perhaps, that number admits ttooc;/ v hv iv^vib,—xr u, uu u-iivtut-'i, 

of aWeeise ana definite expression, whereas I “ I have taken a thousand dirms from you 
quality can be ascertained only by examina- 1 by way of deposit,”—and . the other reply, 
tion and inspection. “ no; you have taken them by way of loan,’* 
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the assertion of the acknoTv- 
' ' .leSier;:; i(otwithstanding- his use of the word 
taking-, must be admitted: for both parties 
are agreed in the taking of the dirms with 
the consent of the person in whose favour 
the acknowledgment is made; but he asserts 
a loan (which is a cause of responsibility), 
wliereas the acknowledger asserts a deposit. 
—There is an evident diflerence between 
this case and that which has already been 
explained, in which the person in whose 
favour the acknowledgment is made asserts 
usurpation; because that person stands as 
defendant, since he denies his consent. 

Case of acknowledgment of the receipt of 
money^ with a reservation of its being the 
propei'ty of the acknowledger a person 
say, “ this sum of a thousand dirms, my 
property, was in trust with such a person, 
and as such 1 have taken it from him,*’ and 
the other deny this, and declare the said 
sum to be his own property; he is in that 
case entitled to take it from the acknow¬ 
ledger; because the acknowledger confesses 
that he took the sum in qiiestion from him 
on the claim of its being his own property, 
which the other denies ; and hence his asser¬ 
tion, as defendant, must be credited. 

Case of acknowledgment of the receipt of 
specift property, with a reservation to the 
same effect, —If a person affirm that he had 
hired out an animal of carriage to another, 
who, after riding upon him, had returned it 
to him,—or, tliat he had hired out a garment 
to another, who, after wearing it, had re¬ 
turned it to him,—and the other contradict 
this, declaring the said animal or garment 
to be his own property, in that case, according 
to rTaneefu, the assertion of the acknow¬ 
ledger must be admitted, upon a favourable 
construction,—The two disciples maintain 
that the assertion of the other party must be 
credited; and this is agreeable to analogy. 
—(I'he same difference or opinion also obtains 
where, instead of hiring out, the acknow¬ 
ledger says that he had lent his horse to the 
other to ride on, or his house to reside in,— 
or, had given his garment to another to 
mend, or hire,—and had afterwards resumed 
the article, and the other declare it to be his 
property.—would suggest, as has 
been already mentioned in the example of 
deposit) that the acknowledger, in these 
cases, has confessed his having taken and 
possessed himself of things which, however, 
he asserts to be his own property; but which 
is denied by the person in whose favour the 
acknowledgment is made; whose assertion, 
as defendant, must therefore he credited.— 
The reasons for a iiiotg favourable construc¬ 
tion, in this particular, are twofold.—E ekst, 
tho establishment of the receipt, in cases of 
hire and of loan, is not admitted from itself, 
but from necessity (that is, from the neces¬ 
sity of answering the object of the contract, 
namely, the usufruct of the article); and 
the effect is therefore restricted to the point 
of necessity. Hence the acknowledgment of 
hire or of loan does not involve the acknow- 
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I ledgment of receipt, as in tho case 
dejmsit.— Secondly, as in the cases of hire, 
loan, and residence, the possession of the 
person in whose favour the acknowledgment 
is made is established solely by the avowal 
of the acknowledger, his explanation of the 
nature of that possession must be admitted. 
It is otherwise in the example of deposit, 
since a deposit may be made without a deli¬ 
very ; as where, for instance, a person’s 
gown is blown, by the wind, into another 
person’s house, in which case the gown re¬ 
mains a deposit with the owner of the house, 
although no formal delivery have been made. 
The author of this work observes, that the 
point upon which the difference between tho 
cases ot hire, loan, or residence, and that of 
deposit (as before explained) turns, is not 
that the word take is recited in the latter 
and not in the former cases; because this 
word ^ is used by Mohammed, in the case in 
question, in the Mahsoot, treating of acknow¬ 
ledgments ;—but that it rests upon the two 
reasons for a favourable construction of the 
law in this particular, as recited above. 

If a person says “ I have received from, 
such a person his acquittance, of a thousand 
dirms which he owed me,’’—or, “ I lent 
such a person a thousand dirms, and have 
received back the same,”—and the other 
deny the previous existence of the debt, onr 
doctors are, in that case, unanimously of 
opinion that the assertion of the person in 
whose favour^ the acknowledgment is made 
is to be credited; because a debt must be 
discharged by means of a similar ; and this 
cannot otherwise be accomplished than by 
the creditor’s receiving a portion of the 
debtor’s property, equivalent to the debt, 
in such a manner as may induce responsi¬ 
bility. The acknowledger, therefore, in 
saying that he had received fpm the other 
an acquittance of the debt which that other 
owed him, confesses a circumshince which 
is a cause of responsibility; and he after¬ 
wards ^ claims the right of property in the 
same,_ in virtue of its having been given to 
him^ in exchange for his debt, which is 
denied by the other ; he therefore stands 
as defendant, and^ his assertion must eon- 
aeqiiently be credited. It is otherwise in 
assertions of hire, loan, or residence, be¬ 
cause the thing seized, in those instances, is 
an identic article, for which the acknow¬ 
ledger claims tho hire,_ or so forth : there is 
therefore an evident difference between tlu; 
oases. 

Case of dispute ivith respect to immovable 
property, —If a person acknowledge that 
another has cultivated a particular piece of 
land, or built a particular house, or planted 
grapes in a particular orchard, the said land, 
house, or orchard being in the possession of 
the acknowledger, and tho person in whose 
favour he acknowledges claim the property 
of these things, and the acknowledger, on 
the other hand, declare them to he his own 
property, and that the other, in the cultiva¬ 
tion, building, or planting, had only acted 
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desire, as his assistant, or as 
^jBjSeuna’—iu that case the assertion of tho 
^^TJltnowledger must he credited, according' 
to all our doctors; because he does not 
make an acknowledgment of the possession 
on behalf of the other, hut merely of the 
abore-mentioned acts as performed by that 
other, and these do not argue a right of pos¬ 
session, since the person in whose favour the 
acknowledgment is made might have law¬ 
fully performed these acts upon things that 
were in the possession of the acknowledger. 
The case, therefore, is the same^ as if a per¬ 
son were to declare that a particular tailor 
had sewed his garment for half a dirm, but 
that he had not received the garment from 
the tailor; and the tailor claim the pro¬ 
perty of the garment: for there the acknow¬ 
ledgment so made is not supposed to allude 
to the possession on the part of the tailor, 
and therefore the assertion of the acknow¬ 
ledger is credited ; and so also in the case in 
question. It is otherwise if the acknow¬ 
ledger say that “ he has received possession 
from the tailor; for concerning that case 
there is a disagreement amongst our doctors, 
similar to what has been described. 
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OTTAPTRR III. 

OF ACKJSOWLEDGMENTS MADE BY SICK 
.PEliSONS.* 


Debts (tchnowled^ed on a deathbed {without 
assignmg the cause of them) are preceded by 
debts of every other description—i'S' a person, 
in liis last illness, acknowledge a debt, as 
being due to another, and he also owe other 

debts contracted during health, or debts con- ---, iir - . ' 

traded during his sickness for known causes of the sick person, he a bar to the obligation 
(such as the purchase or tho destruction of] of other debts, because of the priority ot the 
property),andof which proof maybe obtained i j^orraer, it follows that if a sick person; 


debt, therefore, resembles the settleraeiitj 
a contract of purchase or of marriagetnat 
is to say, if a sick person purchase goods, ana 
remain indebted for the price,—or marry on 
a proper dower, and remain ii\dehted tor ttio 
same,—debts so contracted are upon an equal 
footing with debts contracted during nealtti; 
and so also in the case_ in question.-1 tie 
argument of our doctors is that aclviiowiecig- 
ment is not valid when it tends to prejudice 
the right of another; and the acknowledg¬ 
ment of a sick person does induce tms 
consequence, since the rights of the creditors 
of debts contracted during his health are 
connected with his property, inasmuch as 
they may seize it for the payment of wliat is 
owing to them;—whence it is that deeds ot 
a gratuitous or benevolent nature are not 
allowed, in a sick man, beyond the extent of 
a third of his estate.-It is otherwise with, 
respect to marriage on a proper dower, as 
marriage is one of the most essential wants 
of a sick person, since in the same manner as 
man is impelled to bis own preservation,^ so 
also is he impelled to the propagation of his 
species.—It is otherwise, also, witii respect 
to the purchase of property for an equivalent 
price; because the right of the creditors is 
connected with the substance of the property, 
and not with the form of it; and in an 
instance of purchase the substance is extant. 
—During health, moreover, the right of the 
creditors is connected with his person, not 
witli his property, since whilst he is in a 
condition to acquire property, it is supposed 
that the property will increase:—a state ot 
sickness, on the contrary, is a stato of 
inability, and therefore the right of the 
creditors is then connected with his pro¬ 
perty, t 

Objection. —If the connection of debts 
contracted during health, with the property 


having made an acknowledgment in favour 
of a person, should afterwards make an 
acknowledgment in favour of another, it is 
not valid, because the first acknowledgment 
is preferable, as being connected with bis 
property ; whereas, according to law, they 
are both valid. 

IIeply. — The whole period of sickness is 
considered as one and the same, because the 
whole of it is a time of restriction, and 
therefore one part or period of it is the same 
as another. — It is otherwise with respect to 
health, as health is not a period of restric¬ 
tion, and therefore deeds are then lawful, 

* That is to say, without any particular 
specification of a dower : for if a sick person 
marry upon a specified dower, the agreement 

_ holds to the extent only of one-third of his 

with a mortal ■ disorder.—(The analogical | whole property. ^ 

principle on which tho law upon this head | + What is here said merits some attention, 

proceeds is sot forth in treatingof the divorce as it elucidates a very important point in the 
of the sick.—Sec Yol. 1., p. 99.) I laws of property. 


by other means than through his acknow 
ledgmciit, or be indebted to his wife married 
diitlng his sickness, for her Mihr-Misl (or 
proper dower),—all these debts so contracted 
during health or sickness have a preference 
to that otlier which he so acknowledges 
during his sickness, and of which the cause 
is unknown. Shafei maintains that the debts 
of the healthy and the sick are alike valid, 
since acknowledgment, which is the cause of 
both, is in both instances equal, inasmuch 
as it is derived from the understanding. 
Debt, moreover, and the responsibility of the 
person to which the obligation redates, are 
capable of comprehending the rights of a 
variety of persons. An acknowledgment of 


* By sick persons, throughout the whole of 
this chapter, is meant such as are affected 

r.T _ __*...1 . i o Ti d 1 nrvi1 
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• ^ sickness being* a time of restrictiou, 

: n^an^ (JffuUs are then imlawfuL 

be obsex’vcd that debts contracted 
durinjy_ sickness, of which the cause of the 
obligation is known, are preferable to debts 
of eicko.eaa which are supported inercly upon 
acknowledgment; because the former are 
free from suspicion. It is also to be observed 
that debts of sickness, of which the cause 
is known, are upon a foot of equality with 
debts of health, neither having a preference 
over the other;—a debt of a proper dower, 
because of the necessity for marriage; and 
debts contracted on account of purchase, or 
of a loan, because of the existence of au 
equivalent.- --The right of the creditors, 
moreover, is connected merely with the sub¬ 
stance ; and as, in the establishment of these 
debts, there is no doubt or suspicion, they 
are therefore on afoot of equality with debts 
of health. 

A dying person cannot concede any specific 
property by acknoxvledgment.—lF a sick 
person make au acknowledgment in favour 
of any person, of something he holds in liis 
hand, such acknowledgment is not valid, 
because of the injury it induces to the 
creditors, whose right is connected with that 
thing. 

Nor make a iKirtial discharge of his debts 
{excepting those contracted during his ill¬ 
ness). —It 13 not lawful for a sick person to 
discharge the debts of part of lus creditors, 
because such partial discharge is a destruc¬ 
tion of the right of the others : and in this 
respect the creditors of health and of sickness 
are upon an equality:—excepting, however, 
where the sick person restores something he 
may have borrowed during his sickness, or 
pays the price of something he may have 
purchased during his sickuess; and the 
obligation admits of being proved by wit¬ 
nesses :—iu other words, if a person borrow, 
during his last illness, a thousand diiins, 
and keep the same by him, or purchase any¬ 
thing with them to that value, and after¬ 
wards repa^ the loan, or pay the price of the 
purchase, it is lawful, where it admits of 
being proved by evidence, because these > 
payments are attended with no injury to the i 
creditors, ns the acknowledger has obtained j 
an equivalent for what he pays. j 

A debt acknotoledged upon a death-bed is | 
discharged after all other debts, —If, after the ! 
discharge of the whole of the preferable 
debts, there still remain some property of* 
the sick man’s estate,^ such residue iniist 
bo applied to the^ diseliarge of the debts 
acknowledged during his sickness; because 
such acknowledgments were in themselves 
valid, and having been annulled merely from 


* This case supposes a distribution of the 
effects of the acknowledger, after his decease; 
and the term sick man is applied to the 
defunct, in this instance, merely to dis¬ 
tinguish him, as having acknowledged debts 
whilst he was sick of a mortal illness. 


a regard to the rights of the creditors, ttpJL 
re.sunie their original validity when the oar 
to their operation is removed. 

If there he no other debts, it is discharged 
previous to the distribution of the inheritance. 
j —T he acknowledgments of debt, by a sick 
I person, ^v^ho does not owe any debts of health, 

I are valid, as they occasion no injury to 
j others.—In such case, also, the said debts 
are preferable to the claims of the heirs; 

I because Omar has said, “whenever a sick 
I person acknowledges debts, they must be 
I considered as obligatory, and discharged from 
I his effects,’'—besides, tho discharge of his 
debts is a matter of necessity"; and the right 
I of the ^heirs is connected with his estate on 
the sole condition of its being free from 
incumbrance ; whence it is that the discharge 
of the fuueial expenses precedes the right 
of the heirs, as that is also a matter of 
necessity. 

An achioxvledgmenf in favour of an heir is 
I not valid, unless admitted by the eo-heirs .— 

[ If a sick person make an acknowledgment 
, iu favour of any of his heirs, it is not valid, 
unless it bo verilied by the other heirs.— 
Shafei, in one report of his opinion upon this 
point, says that it is valid ; because ackiiow* 
ledgraent is the manifestation of an estab¬ 
lished right; and the probability is that the 
acknowledger has spoken truth, since reason 
forbids falsehood, more particularly in time 
of sickness.—Besides, as religion and justice, 
when joined to reason, must restrain a man 
from falsehood, the acknowledgment of a sick 
person iu favour of his heir is like an ac¬ 
knowledgment in favour of a stranger or, 
like an acknowledgment in favour ot an addi¬ 
tional heir—(as if a person should acknow¬ 
ledge that “ a particular person is his sou,“ 
—which acknowledgment is valid, notwith¬ 
standing it diminish the rights of tho other 
heirs) or, like an acknowledgment of the 
destruction of a deposit, the property of, an 
heir (as where, for instance, a person lodges 
a deposit of one thousand dirins, dining either 
health or sickness, with his father, in the pre¬ 
sence of witnesses, and the father afterwards, 
whilst dying, acknowledges that he had de¬ 
stroyed the deposit of his son,—in which case 
the acknowledgment is valid, and tho person 
in whose favour it is made is entitled to a 
thousand dirms from the estate of the aolmow- 
ledger, although it diminish the right of the 
heirs and so also in the case in question).—* 
The arguments of our doctors upon this point 
are threefold.—F irsh’, the prophet has said 
“ there is no legacy to an jiicru, and no ac¬ 
knowledgment of a DEBT in favour of an 
HEIR.”—Secondlv, as the right of the heirs 
is connected with the property of a person in 
his last sickness (on which account he is not 
permitted, at that period, to do any deed of 
gratuity or affection), an acknowledgment in 
favour of some of the heirs is invalid, as 
being prejudicial to tho right of the others.— 
TniRPLy, as the sick person, in his last ill¬ 
ness, is above the want of Ms property, and 
as affinity is the cause of connecting the right 













_“the heirs with the property, 

_whe^€he want of it no longer exists m the 
~&ici person, it follows that at such period an 
acknowledgment in favour of a part of them 
must be an injury to the whole. This con¬ 
nexion, however, does not operate with respect 
to strangers, because of the necessity the sick 
man was under, during health, of entering 
into concerns* with them ; for many of the 
concerns of the sick (such as purchase, vsale, 
and the like) are entered into with strangers 
during health ; and if their acknowledgment 
of these during their sickness were not valid, 
people would he cautious of dealing with them 
during their health, and their affairs would 
of consequence suffer.—Such an ackno\Yledg- 
ment, therefore, is preferable to the claims of 
the heirs.—^It is to be observed that the con¬ 
nexion here mentioned does not operate to 
the destruction of a sick man’s aoknowledg- 
ment of parentage, by which an additional 
heir is occasioned; because the sick man also 
is necessitous in this particular, as parentage 
exists after death, and a man is held to con¬ 
tinue in existence, after death, in the person 
of his offspring ; whence parentage is one of 
the wants of the dead. 

And so also of an ncknoioledgmcnt mfavour 
of a part of the heirs. —If a sick man make 
an acknowledgment in favour of part of his 
heirs, and the others verify the same, such 
acknowledgment is valid, because of the re¬ 
moval of the only obstacle, namely, the con¬ 
nexion of the right of the other heirs with his 
property, which they themselves relinquish. 

The acknowledgment of a dying person in 
favour of a stranger is validj to the amount of 
the whole estate. —If a sick person make an 
acknowledgment in favour of a stranger, it is 
valid, although it be tantamount to the whole 
of his property,—because Omar has said “ the 
acknowledgment of debt by a sick person is 
valid; and tlie debt is due from the whole of 
his estate”—(as before quoted).—Analogy 
would suggest that the acknowledgment does 
not operate in a degree beyond the third of 
his property ; as it is in that degree only that 
the LAW admits of the deeds of a sick man 
with regard to his property.—Our doctors, 
however, remark upon this that as the acts of 
a sick person arc valid with respect to a third 
of his property, it follows that the acknow¬ 
ledgment of a sick person is valid in the same 
proportion; and it then becomoR valid with 
respect to the remaining thirds also; because, 
upon the sick person acknowledging one third 
of his property to belong to another, it be¬ 
comes from that moment the property of that 
other; and as the remainin g two thirds then 
form, the whole of the property of the acknow¬ 
ledger, he may lawfully make an acknow¬ 
ledgment of one third of it, and so on, 
until nothing remain. 

OBJEcrioi?.—It would hence appear that 


* Arab. Moalikat; meaning concerns of a 
suspended nature,—such as purchase with a 
uispension of payment of the price, and so 
brth. 


proJjg^Jl^i 


ACKNOWLEDaMENTS. 

bequest to the extent of the whole projagi 
is also valid. 

Reply.— In bequest, the third of the estate 
does not become the property ot the legatees, 
until after the death of the testator; and ac¬ 
cord ingiy, they cannot claim their legacies 
before that event. It is otherwise with re¬ 
spect to an acknowledgment of debt, as the 
person in whose favour the acknowledgment 
is made becomes immediate proprietor. 
There is therefore an evident distinction 
between the cases. 

But it is annulled hy a subsequent aemow- 
ledgment of the stranger being his son.— iv 
a side person make an acknowledgment in 
favour of a stranger, and afterwards declare 
that “ he is his son,*’ tlie parentage is estab¬ 
lished accordingly, and the acknowledgment 
is null.—If, on the contrary, a sick person 
make an acknowledgment in favour oi a 
strange woman, and afterwards marry ner, 
the acknowledgment does not become null. 
The difference between these two cases is 
that, in the former, upon the sick person 
declaring the otlier to he his son, liis parent¬ 
age is established in the acknowledger troin 
the instant of conception m the_ mother s 
womb ; whence it is evident that the person 
in whose favour the acknowledgment was 
made was the heir ot the acknowledger at 
the iieriod of his acknowledgment; and con¬ 
sequently, that he has made an aoknowledg- 
ment in favour of his own son, which is in¬ 
valid of course.—It is otherwise with respect 
to marriage; for, as the relationship pro¬ 
duced by that takes place only from the 
time of contracting it, it follows that the 
woman was not the acknowledger’s heir at 
the time of the aclmovvledgmeut; and con¬ 
sequently, that his acknowledgment in her 
favour remains valid. 

Case of ackiiowlodgment in favour of a 
repudiated ivife.—l^ a sick person repudiate 
his wife by three divorces, and then make 
an acknowledgment of debt due to her, and 
die,* she is in that case entitled to whicn- 
ever of the two claims (namely, her portion 
of inheritance, or the amount of the debt 
acknowledged) may be the smallest.—I ho 
reason of this is that both the woman and the 
man arc in this case liable to suspicion ; for 
as the edit, or term of probation, was not 
expired, the woman, after his death, is nn 
heir, and an acknowledgment in favour ot 
an heir is not valid.—Hence there is a possi¬ 
bility that tlie woman may have requested 
her divorce as the means of her acquiring a 
right to the aclmowledgmcnt; and that tiie 
husband may have divorced her witn^ tue 
view of giving her more than she was entitiea 
to as an heir. As, therefore, both husbancl 
and wife arc liable to suspicion, the smallest of 
the two claims is decreed to the woman, since 
concerning that there can be no suspicion, r 


* Before the expiration of her edit, 
f See this treated of at large under the 
head of the divorce of the sick. (VoJ. f. 
p. 99.) 
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Vrr . y . Section. 

. • •■ ■. Miscellaneotifi Cases, 


Achnowhdfpnents of parentage with ?•<?- 
sped to infants.—1¥ a person acknowledg-e 
the parentag-e of a child who is able to give 
an account of himself, saying, “this is my 
son," and the ages of the parties he such as 
to admit of the one being the child of the 
other, and tlie parentage of the child be not 
well known to any person, and the child him¬ 
self verify the acknowledgment, his parent¬ 
age is established in the acknowledger, 
although he [the acknowledger] be sick; 
because the parentage in question is one of 
those things which aifeot the acknovyledger 
himself only, and no other person.—It is made 
a condition, in this case, that the ages of the 
parties be such as to^ admit of the relation 
of parentage; for if it were otherwise, it is 
evident that the acknowledger has spoken 
falsely.—It is also made a condition, that 
the parentage of the boy be unknown; for 
if he be known to be the issue of some other 
than the acknowledger, it necessarily follows 
that the acknowledgment is null.—It is also 
made a condition, that the hoy verify the 
acknowledgment; because he is considered 
as his own master, as he is supposed able to 
give an account of himself.—It were other¬ 
wise if the boy could not explain hia con¬ 
dition ; for then the acknowledgment would 
have operated without his verification.—It 
is to he observed that the acknowledgment, 
in this instance, is not rendered null by sick¬ 
ness ; because parentage is an original and 
not a supervenient want. By the establish¬ 
ment of the parentage, therefore, the boy 
becomes one of the acknowledger’s heirs, in 
the same manner as any of his other heirs. 

Acknowledaments ivith respect to parents, 

' children, and patrons, are valid .—a per¬ 
son acknowledge Ins parents or his son (as if 
he should declare that “ a certain man is his 
father,” or, that ‘‘a certain woman is his 
mother,” or, that “a certain person is his 
son,”—and the ages of the parties admit of 
those relations),—oi% if a person acknowledge 
particular woman to bo his wife, or a par¬ 
ticular person to bo his Mawla (that is, 
either his emancipator, or his freedman),-— 
in all these cases the acknowledgment is 
valid, as affecting only himself, and not any 
other.—In the same manner, also, if a 
woman acknowledge her parents, or her 
husband, or her Mawla, it is valid, for the 
same reason.—A woman’s acknowledgment 
of a son, however, is not valid, as such 
acknowledgment affects her husband, in 
ivhom the parentage is established: her 
acknowledgment of a son, therefore, is not 
valid, unless the husband confirm her decla¬ 
ration fas the right appertains to him), or, 
that it be verified by the birth being proven 
by the ^ evidence of one midwife, which 
sullices in this particular.—(Concerning the 
acknowledgments made by^ women of their 
children, there are various distinctions, as set 
forth at large in treating of claims.) 


If confirmed hy the parties. —It is iojii 
observed that in all these cases the confir¬ 
mation of the party concerning whom the 
acknowhidgraent is made is requisite, ex- 
: cepting in the acknowledgment with respect 
to a child, when so young as not to be able 
to give any account of himself.—It is also to 
be observed that the confirmation coiieerning 
parentage is valid, although made after the 
death of the acknowledger ; because the 
relation of parentage exists after death. In 
the same manner, also, the ooniiimation of 
a wife, after the death of her husband, is 
valid; because the edit is one of the effects 
of marriage; and that exists after the death 
of the husband, whence it may be said that 
the marriage itself endures in one shape; 
and therefore the confirmation of the wife, 
after the death of her husband, is valid.—So 
also (in the opinion of the two disciples) the 
confirmation of the_ husband is valid, after 
the death of the wife; because inheritance, 
which is one of the effects of marriage, 
exists after the death of the wife; whence 
the mairiago itself endures, in ono shape; 
for which reason his confirmation is valid. 
—According to Kaneefa the confirmation of 
the husband is not valid, because the mar¬ 
riage expires upon the death of the wife; 
on which account it is not lawful for a hus¬ 
band to wash the body of his wife after her 
death.—In regard to the assertion of the 
two disciples, that “the marriage endures, 
in ono shape, after the death of the wife, 
because of inheritance/’ it is not admitted; 
for the inheritance does not tako place until 
after death, and was therefore a nonentity 
at the time of the acknowledgment.—a 
confirmation, iu order to he valid, must ho 
directed to tho period of the acknowledg¬ 
ment; and as, at that period, the inherit¬ 
ance did not exist, it is therefore invalid. 

The acknoicledgme^it of a dying person, 
with respect to an uncle or hr other, entitles 
them to inherit {if he have no other heirs), 
but does not establish their parentage .—Ip a 
person acknowledge an uncle or a brother, 
such acknowledgment is not credited, so far 
as relates to the establishment of the parent¬ 
age, because of its operating upon another 
than the acknowledger. It, therefore, tho 
acknowledger have a known heir, whether 
near or remote, the whole of the inheritanco 
goes to him, and not to the person in whoso 
favour tho acknowledgment is made, siiioo 
tho parentage not having been established 
on the part of the acknowledger, no obstacle 
can thence arise to the inheritance of a 
known heir.—If, however, the acknowdedger 
have no other heir, the person in whoso 
favour he makes acknowledgment is in that 
case clearly entitled to the inheritance, as 
every person has full power over his estate 
when he has no heirs; whence it is that a 
person may bequeath the whole of his pro¬ 
perty in legacy, provided he have no heirs. 
The person^ in whose favour the acknow¬ 
ledgment is made is therefore in this 
case entitled to the whole of the pro- 
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^^althougli the parentage be not proven, 
although be be not admitted to he 
___'e brother or rincle of the acknowledger); 
as that would tend to affect another, namely, 
the father or grandfatlier of the acknow¬ 
ledger."—-It is "to be observed that the ac-, 
knowledgment, in this case is not in reality 
a legacy; because, if a man should acknow¬ 
ledge a particular person to be his brother, 
and afterwards bequeath the whole of his 
property to another, the legatee would in 
that case be entitled only to one third of the 
whole of the property; whereas, if the ac¬ 
knowledgment had been in reality a legacy, 
the pei’son in whose favorir the acknowledg¬ 
ment is made, and the legatee, would in that 
case share the whole of the property equally 
between them. The acknowlocigment, how¬ 
ever, is equivalent to a legacy,^ on this 
consideration, that the person in whose 
favoiiv it is made is entitled to the property 
merely because of the declaration of the 
acknowledger, and not from any other cause 
whatever, as in bequest: for which reason, 
if a sick man should acknowledge a certain 
person to be his brother, and this nerson 
confirm the same; and the acknowledger 
afterwards deny his right of inheritance, 
and bequeath the whole of his property to 
some other, the legatee is entitled to the 
whole of his estate;—or, that, if he should not 
bequeath his property to another, the whole 
of his estate goes to the public treasury; 
because retraction is in this case valid, for 
this reason, that tlie parentage, which annuls 
the validity of the acknowledgment, is not 
established. 

Tlie achnowledcjmcnt of a brother, by the 
heir, entitles to mheritance, hut does nut 
establish 'parentaeje,— If a person die, and 
his son acknowledge another to he his 
brother, the parentage of tho person in 
whose favour tho acknowledgment is made 
is not established, but ho is entitled to a 
share in tlie inheritance with the ackno\y- 
ledgerbecause the acknowledgment in 
question involves two consequences; namely, 
the establishment of the parentage, which, 
as aflcctiug another, does not take place,— 
and the participation of the acknowlcdgec 
in the property, which, being a power he 
possesses, as affecting himself only, does 
therefore talre place.—In tho same manner 
as where a purchaser acknowledges that the 
slave he has bought had been emancipated 
by the seller, in which case the acknowledg¬ 
ment (so far as it relates to the seller) is not 
to be credited; and on this account the 
buyer is not entitled to retake the purchase- 
money from the seller:—the acknowledg¬ 
ment, however, is credited so far as it relates 
to Iiimself, and therefore the slave is free. 


Because, if he were admitted to bo 
actually the uncle or the brother of the 
acknowledger, that would induce, in his 
favour, a claim of inheritance from them 
also. 


Case of achnowledyment, made by 
heir, of the partial paymeiit of a debt owing 
to the person from tvhom the inherxtanee 
descends, —If a person, to whom a debt is 
owing by another of one hundred dirms, 
should die, leaving two sons, and one ot 
these acknowledge that his father hml 
received j>ayinent of fifty dirms of the said 
debt, in that case the acknowledger is not 
entitled to any thing; and the other is 
entitled to the renaaining fifty dirms; be¬ 
cause, as the acknowledger has here made 
an avowal which operates upon himself, his 
brother, and the deceased, it is therefore 
valid only so far as it relates to himself, and 
not with respect to any other; for his _ ac¬ 
knowledgment that the deceased had received 
fifty dirms of the debt, is equivalent to an 
acknowledgment that the deceased owed 
fifty dirms, since the receiving payment ot 
a debt cannot be established but by the 
receipt of a thing involving responsibility 
—(that is to say, by the^ receipt of a thing 
which induces responsibility on the receiver, 
so as that this responsibility may stand as a 
debt against him, and that then a mutual 
liquidation may take place, by the opposi¬ 
tion of tho debt of one to the debt ot the 
otliei*).^—Upon the other brother, therefore, 
contradicting the acknowledgment, the debt 
which it in consequence established upon 
the deceased, is opposed to the share of the 
acknowledger, in conformity with the tenets 
of our doctors; for with them it is an 
established tenet that if one of the heirs 
acknowledge a debt due by the deceased, 
and the other heirs contradict the same, tho 
debt is in that case charged to the share of 
the acknowledger.—In short, both brothers 
agree in this, that the sum to be received 
by the brother who is not tho acknowdedger 
(namely, fifty dirms) appertains equally be¬ 
tween them:—it is to be considered, hoAV- 
ever, that if the acknoAvledger Avere to take 
the half from his brother upon liis receiving 
payment of these fifty, he would then take 
it from the debtor; and the debtor, again, 
Avould take the same from the acknowledger; 
Avliich revolution Avould be totally useless: 
and this is the true meaning of tlie Dcr, or 
revolution, as mentioned in the Hedaya. 


BOOK XXVL 

OF SOOLH, OR COMPOSITION. 

Definition of the ternu —SoOLiT, in the 
language of the laav, signifies a contract 
by means of Avhich contention is prevented 
or set aside. The essentials (or pillars) of 
it are declaration and acceptance; and the 
conditions of ifc, that the subject of the com¬ 
position (that is, the thing with relation to 
which tho contract is formed) be property; 
and also, that it be defined, provided there 
be a necessity for seisin, but not otherwise.— 










B® XJJVI.-Chap. L] composition. 

,;2®Sti:f,'a/i>erson claim some decree of right opinion ^vas a just one; and this is , 

a^^h^se belonging to another,—and that I and the defendant, on the other hand, pays 
other claim some degree of right in a shop it to remove from himself a contentionand 

belonging to this person, and they come to a. 

compromise, hy relinquishing their respec¬ 
tive rights in favour of each other, such 
compromise or composition is valid, although 
they should not have explained the extent 
of their rights ; since ignorance with respect 
to a claim which is to be annulled is not a 
cause of contention. 


Chap. I.—Introductory. 

Chap. II.—Of gi*atuitoiis or 

Compovsitions ; and of the appoint' 
ment of Agents for Compositions- 
Chap. Ill,—Of Compositions of Debt. 

CITAPTEh 1. 


this also is lawful; because the object of 
property is self-preservation ; and the giving 
of a bribe, with a view to remove oppression 
from himself, is lawful in the giver. Besides, 
this cannot be strictly termed a bribe, as a 
bribe is what is taken by the receiver for 
the reason assigned by the giver, ■whereas 
here it is otherwise, for the giver gives it 
in order to prevent contention, and the re¬ 
voluntary ! takes it because in his opinion it is 

his jual right. 

Composition hy a concession of property 
\for propertyt U equivalent to sale. —I^r a 
I composition made alter acknowledgment, all 
I the effects of sale take place, provided it be 
a composition of property for property ; be¬ 
cause it then corresponds, in its nature, with 
sale, which is an exchange of property for 
property by mutual consent of the parties 
whence it is that, if it relate to land, it 
admits of the right of Shaffa; and also, 
that the consideration may be returned on 
account of a defect; and that the conditions 
of inspection and of option exist with respect 
to it. 


Composition may be made in three modes — 
with acknowledgment^ tinder silence^ and 
after denial. — Composition is of three kinds 
or descriptions,—I. Composition witii ac¬ 
knowledgment (as where the defendant 
acknowledges the right of the plaintiff, and 
then compounds it for some other thing): 
ir. Composition under silence (as where 
the defendant neither acknowledges nor de¬ 
nies the claim): and, III. Composition after 

DENIAL.- All these descriptions of coraposi- ^ _ _ .^_..^ .. 

tion are lawful; because God says, in the I species of composition, therefore, is rendered 
Koran, “ composition is laddablp]; ’ and | invalid by an ignorance of the consideration 
this ordinance being absolute, necessarily fur the composition, as such ignorance may 


ind is rendered invalid hy an ignorance 
of the thing to he given in composition. — This 


includes all these speci<3s of it;—and also, 
because the prophet has said “ every com¬ 
position is lawful amongst Mussulmans, 
excepting such as renders laAvful what is 
unlawful, or renders niilawful what is law¬ 
ful.*’—fcjhafci maintains that compositions 
after denial or under silence are unlawtnl, 
because of the above tradition; for in these 
two cases it necessarily follows that what is 
unlawful becomes lawful, and what is lawful 
becomes unlawful,—since the thing given in 
composition was, previous to the conclusion 
of the contract, unlawful to the giver, and 


be a cause of contention, whereas an igno¬ 
rance of the subject of the composition 
cannot afford cause of contention, as 
that merely ceases (in consequence of the 
composition), ■whence there is no occasion 
for taking possession of it.—It is, more¬ 
over, a condition, that the defendant be 
competent to make good the amount of the 
consideration in question. 

Composition by a concession of usufruct is 
equivalent to hire. —Ie, however, the compo¬ 
sition be a stipulation of usufruct in lieu of 
property, then the laws and rules incident 


lawful to the receiver; but afterAvards be- to hire take place with regard to it; because 


comes the reverse. Besides, in both these 
cases, the defendant gives property for the 
removal of contention ; and this is bribery.— 
The arguments of our doctors, in support of 
their opinion upon this point, are threefold. 
Fiust, the texts of the Koran, as above 
quoted. Secondly, the first part of the 
above tradition concerning the prophet, com¬ 
prehends both the cajjes in question; Avhereas 
the latter part applies solely to a composi¬ 
tion Avhich renders lawful something in it¬ 
self originally unlawful, such as wine ;— or, 
which renders unlawful something that in 
itself was originally lawful; as where a 
man agrees with a wife, for a certain con¬ 
sideration, not to have carnal connexion 
with another of his- wives. TninDLY, com¬ 
position after denial, or under silence, is a 
composition in consequence of a valid claim, 
and is therefore effectual, since the claimant 
receives the thing given in composition in 
lieu of a right of his own, which in hia 


the characteristic of hire (namely, an endow¬ 
ment Avith usufruct in exchange for property) 
exists in it. 

But the term ^ of usufruct m ust he specie 
fed. —And as, in contracts, regard is had 
to the spirit of the agreement, It is also 
requisite that the period of right to the 
usufruct be fixed.—The composition is also 
rendered null hy 1hc decease of any of the 
parties during that term,* because a compo¬ 
sition of this nature is a species of hire-f 

Compositions after denial are equivalent to 
an exchange with respect to the plaintiff, hut 
not with respect to the defendant. —Composi¬ 
tions subsequent to denial are, with respect 
to the defendant, equivalent to an atonement 


* That is, during the term of usufruct. 

+ A contract of hire is rendered null by 
the demise of either of the contracting par¬ 
ties during its term. 
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wn./ oath*,—and subsequent to silence, 
(with respect to him) merely as a 
removal of strife;—but they do not stand as 
a mutual exchange, with respect to hiui, in 
either case.—With respect to the plaintiff, 
on the contrary, they are in the nature of a 
mutual exchange ; because the plaintiff ac¬ 
cepts the eompositioninlieii of an article which 
in his belief was his right; and one contract 
may lawfully bear ditterent interpretations 
with regard to the two parties, in the same 
manner as the dissolution of a sale is an an¬ 
nulment of the contract with respect to the 
seller and purchaser, hut with respect to 
others, a new sale. The reason of a, compo¬ 
sition after denial standing, with respect to 
the defendant, as an atonement for an oath 
is obvious;—and it stands after silence as a 
mere removal of strife, because silence ad¬ 
mits of two suppositions, namely, acknow¬ 
ledgment or denial; and hence, with respect 
to the composition in question being a con¬ 
tract of exchange, there is a doubt; and, in 
consequence of tliis doubt, it cannot be es¬ 
tablished as an exchange with respect to the 
defendant. 

The concession of a house, hy a composition, 
does not induce a right of Shaffa. —If a person 
claim a house from another, and that other 
either deny the claim, or remain silent, but 
afterwards compound the matter with the 
claimant for a certain amount, in that case 
the right of Shaffa does not operate with re¬ 
spect to that house ; because the defendant 
receives it as his original right, and not in 
virtue of exchange; since he gives the 
amount of the composition to the plaintiff 
merely to put an end to the contention. 

OujECXioj^.—Although the defendant, in 
his own belief, receive the house as his ori- » 
ginal right, and pay the composition to put , 
au end to the contention, yet the plaintiff 
believes that he receives the composition in 
lieu of the house, and therefore (on the 
grounds of the belief of the plaintiff) the righ t 
of Bhatfa ought to operate. 

KepIiY.—T he belief of the plaintiff has no 
efiect upon the defendant, since a man is 
judged by his own belief, and not by that of 

others. , , /. . . 

But Shaffa is induced by the act of giving 
a house in It is otherwise wdiere 

a liouse is given in composition (as where, 
for instance, a person claims some property 
from another, and that other, after denying 
tlie right, or remaining silent, compounds 
tlie claim by giving up a house); for in this 
case the right of Shaffa takes place, as the 
plaintiff receives the house in exchange for 
his property, and the composition is there- 



* Siipposine’ him (us defendant) to have 
sworn to the Mlacy of the plaintiff’s claim; 
in which case, if he afterwards enter into a 
composition with the plaintiff, it is evident 
that he swore falsely, and consequently, 
fhnt atonemont or expiation is due for nis 
perjury. 


fore, with respect^ to him, a eontrft 
exchange (for which reason the right of 
Shaffa operates upon his own acknowledg¬ 
ment, notwithstanding the defendant contra¬ 
dict him).—It is therefore the same as if he 
were to declare that “he has purchased the 
house from the defendant,”—^aud the defen¬ 
dant deny the same; in which case the right 
of Shaffa operates; and so also in the ease in 
question. 

Cases in tvhich part of the thing given in 
composition must he restored, —If a person 
claim something from another, and that other, 
having acknowledged the claim, compound it 
with the plaintiff for something else ; and it 
afterwards appear that the thing claimed 
was in part the propeity of another,—in that 
case the defendant is entitled to take back 
from the plaintiff' a part of the thing given 
in composition, proportionate to that part of 
the article claimed, which afterwards proved 
the property of another; because the compo¬ 
sition in this ease is, like sale, a cbntract of 
exchange with respect to both parties ; and 
such is the law in sale, when a part of a 
thing sold proves the property of another. 

If the composition he after denial or silence, 
and the thing compounded for prove the right 
of another^ the consideration must be returned 
and the plaintiff mustlay his claim against him 
to ho has the right. —Ij? a person claim a thing 
from another, and that other either deny it 
or remain silent, and then compound with 
the plaintiff' for some other article, and it 
afterwards appear that the thing claimed is 
the right of another and not of the plaintiff, 
in that case the plaintiff must prefer his 
demand against the person who claims the 
right, and return to the defendant whatever 
he may have received from him in composi¬ 
tion ; because the defendant gave his pro¬ 
perty merely for the purpose of removing 
contention ; but when, afterwards, it appears 
that the thing ciaimed is the property of 
another, it becomes evident that he was not 
liable to a contention with the plaintiff^. 
Hence he is entitled to take back the article 
given in composition, as a condition on 
which he gave it (namely, a right to detain 
in his possession the subject of the claim) is 
rendered void. 

And the same proportionahly, loJiere any 
part of it proves the property of another.— 
on the other hand, a part, only, of the thing 
claimed prove the right of another, the 
plaintiff must in. that case return to the de¬ 
fendant a proportionate part of the thing 
given in composition, and make a demand 
for the same upon the person possessing the 
right; because the intent of the^ defendant 
does not comprehend that proportion. 

If the thing given in composition a fter ac¬ 
knowledgment, prove the right of another, it 
must he restored, and ihc plaintiff is etititled 
to an equivalent from the defendant. —If the 
thing given in composition prove the right 
of another, the plaintiff is in that case enti¬ 
tled to receive from the defendant the ^yhole 
amount of the composition, provided it be 









3l!tVl.-CHAP. I.] 


COMPOSITION. 


as this species of 

_ IS equivalent to sale (as was 

'explained),—If, also, the rig-ht of 
another appear to a part of the composition, 
the plaintilf is entitled to a proportionate 
part of it, for the same reason. 

If this happen in composition after silence 
or denial, the plaintiff must claim from the 
defendant the article in dispute, —If, in a 
ease of composition after silence or denial, it 



the subject is invalids —If a person clniml 
house, and the defendant compound the claim 
for a part of the house, such composition, is 
unlawful, because what the plaintitf receives 
is already his actual right, and the rest of 
his claim remains unsatislied. There are 
two devices, however, by which this com¬ 
position maybe lenderecl lawful.—The one 
is, by the plaintiff adding a dirm to the share 
of the house ; in which case, tlie dirm is con- 


appear that the whole or a part of the thing | sidered as an equivalent for the remaining 


given in composition is the property of an¬ 
other, the plaintiff must prefer a claim against 
the defeudant for the thing in dispute be¬ 
tween them, either wholly, or in part, as the 
case may be.—It is otherwise in a case of 
sale after denial; as where, for instance, a 
person lays claim to a house, and the person 
upon whom the claim is made denies his 
right, but afterwards compounds the matter 
by means of a slave, using, however, the 
word “ sold instead of “ compounded us 
if he should say, “ I have sold this slave for 
the said house; for, in that case, if the 
bouse afterwards prove to be the property 
of another, the plaintiff, instead of claim¬ 
ing, is entitled actually to take the house 
from the defendant; because the defen¬ 
dant, in selling the slave for the house, does 
virtually acknowledge the house to bo 
the property of the plaintiff;—contrary to a 
case of composition, as compositions are fre¬ 
quently made merely to remove contention. 
—It is to be observed that, in case the thing 
given in composition bo either lost or de¬ 
stroyed in the hands of the defendant, pre¬ 
vious to the delivery of it, the law is the 
same as where it proves the right of another: 
—that is, if the composition follow acknow¬ 
ledgment. the plaintiff is entitled to take the 
a4'ticlc claimed; or, if it follow denial or 
silence, he must prefer a claim for it against 
the defendant, 

A composition for an undefined part of a 
thing is not affected hi/ the right of another 
afterwards appearing to a part of that thing. 

*—If a person claim a right) in a house, with¬ 
out explaining the extent of it (such as a 
third, a fourth, or the like), and the de¬ 
fendant under this state of uncertainty, give 
him something in composition for his claim, 
and the right of another afterwards appear 
to a part of the house, the plaintiff is not in 
that case obliged to return to the defendant 
any part of the thing received in composi¬ 
tion, since it is possible that the right may 
relate to some other part of the house, and 
not to that part which the plaintiff had 
claimed. It is different when the whole of 
the house proves to be the property of an¬ 
other ; for in that case the whole of the thing 
given in composition must be returned to 
the defendant; since it would otherwise 
necessarily follow that the defendant had 
received nothing in exchange for the thing 
he gave in composition ; and this is unlawful; 
as has been already explained under the head 
of Sale. 

Composition in consideration of a part of 


part of tlie claim:—the second is, by the 
plaintiff exempting the defendant from the 
remaining part of the claim. 

iSeciion, 

Disputes concerning property may he com¬ 
pounded .—CoirrosiTiONS are lawful in claims 
of property ; for a composition (as was before 
explained) being in the nature of a sale, it 
follows that whatever may be lawfully sold 
may also be lawfully compounded. 

And also claims of usufruct. —Cojrposi- 
tio:n'8 are likewise Lawful in claims of 
usufruct; as for instance, where a person 
prefers a claim, against the heirs of a per¬ 
son deceased, to the usufruct of, or right to 
dwell in, a particular house, in virtue of 
the bequest of the deceased ; in which case, 
if the heirs, having either denied or acknow¬ 
ledged the claim, should compound it with 
the plaintiff for something else, such com¬ 
position is valid. ^ The reason of this is that 
usufruct is considered as a property, in a 
contract of hire, and so also in a case of com¬ 
position ;—for it is a general rule, to con¬ 
sider the composition as partaking of the 
nature of that contract to which it bears the 
nearest resemblance, in order to render it 
valid.—Thus, if the composition be of pro¬ 
perty for property, it is considered as a sale, 
because of its near resemblance to that con¬ 
tract.—If,^ on the other hand, it relate to 
usufruct, it is considered as a species of hire, 
because of its resemblance to it. 

Compositions are lawful in homicide, — 
CoMFOsiTlOJja arc lawful in cases either of 
wilful or erroneous bloodshed. — They are 
lawful in. the former instance, because Gon 
has said, “ If a fortton" of ruF property 
OF THE murderer, UEIIira A BELIEVER, BE 
OFFERED, BY WAY OF COMFOSITrON, TO THE 
REPRESENTATIVE OF THE MDBDlilRER, LET 
HIM ACCEPT TUE SAME f —which passage Ibix 
Abbas reports to have been I'evealed upon 
the subject of compositions for wilful blood¬ 
shed,—It is to be observed that composition 
for wilful bloodshed resembles marriage, be¬ 
cause in both cases property is given without 
receiving property in return; and accordingly, 
whatever is capable of constituting a specilio 
dower, is also capable of being given in com¬ 
position for wilful bloodshed.—There is tliis 
difference, however, between marriage and 
the composition in question, that whenever 
the recital of the thing to be given in com¬ 
position is invalid (as where an animal is 
mentioned indefinitely, or cloths are recited 
without a speoitication of them), a Deyit or 
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C^iJ 


Mood must be paid because such is rejected.—It'is otherwise in rctnliatiki. 
the rate in cases of bloodshed; and an in- , there the composition may exceed the fine o^f 
validity in the uoinimition does not prevent’ 
the remission of retaliation, in the same 
manner as it does not prevent the validity 

of marriage. 

Bat if acceded to for an xinlatoful article^ 
nothing is due.—l^y however, a composition 
of wine or pork be stipulated for wilful blood- i 
shed, nothing whatever is 
neither of these articles arc 


hlood, as retaliation is not property, and 
therefore cannot be converted into it but by 
a special contract.—What is here advanced 
proceeds upon the supposition that the com¬ 
position consists of one of -the three species 
of Deyits, namely, diims, deenars, or camels. 
, —If, however, it consist ot any other species 
due ; because | of property, it is lawhil, because it is in that 
valuable pro- ' case an exchange for the Oeyit, or ordained 


pei tv : it is therefore understood that the ' hue. }3iit yet it is requisite that the delivery 
- * ' ' be made upon the spot where the contract IS 

concluded, because it must otherwise follow 
that one debt (namely, the Dcvit) remains 
opposed to another debt (namely, the com¬ 
position), which is declared, in the sacred 
writings, to be illegal. 11 the Kazeo should 
pass a decree directing the murderer to pay 
the Deyit in one of the three modes to the 
avenger ot blood ; and he [the miirdererj 
enter into a composition with him [the 
avenger] for another species ot property, in 
a degree exceeding the Deyit, such composi¬ 
tion is lawful, provided it be from hand to 
hand ; because, after the decree of the Kazee, 
the right of the avenger of hlood to^ the 
amount decreed by the Kazee becomes fixed 
and determined; and his composition of it, 
in that case, is merely an exchange. — It is 
different where the parties themselves, in the 
beginning, enter into a ooinposxtion for one 
of the three kinds, exceeding the amount of 
the Deyit; becauae the consent of the parties 
to one of the three kinds is equivalent to the 
decree of the Kazee in respect of fixing it— 
(that is, in the same manner as it is fixed by 
the decree of the Kazee, so also is it fixed by 
their consent); and as the Kazee is not em¬ 
powered to pass a decree exceeding the 
amount of the Deyit, so neither are they 
permitted to fix it at a superior rate. Hence 
it is not lawful to exceed the rate of a thing 
already fixed by the sacred writings. 

There is no cojnposition for pximshment .'— 
Composition for claim ot Ilidd, or stated 
punishment, is not lawful. — Ihus if a person 
should apprehend another in the act of 


avenger of blood, in agreeing to receive a 
composition which is not property, has, m 
effect, remitted the retaliation; and as, m a re¬ 
mission of the retaliation, no property is due, 
so neither is it in the case in quest ion.—In 
marriage, on the contrary, a Mihr-Misl (or 
proper dower) is due in either case, (that is, lu 
caseof the invalidity of the recital, 7 - 01 ;, where 
the dower is stipulated to be paid in wine 
or pork) ; because the dower is one of the 
essential requisites ot marriage, and is there¬ 
fore due in law, although no recital should 
have been made of it. It ,is to be observed 
that as. the crime expressed in this case of 
composition is absolute, it relates both to the 
members of the body, and to the body itself, 
that is to say, the life.—It is also proper to 
ob«..rve that, although compositions for wil¬ 
ful bloodshed be lawful, as above related, yet 
it is otherwise with respect to compositions 
of property for the right of fehafta (by a 
person receiving property from a. purchaser, 
m composition for his right ot Shaiia), which 
is invalid, because the proprietor of the right 
of Shaffa has no absolute property from it, 
but merely a right to become proprietor if he 
nlease: until, therefore, he become the pro- 
•nrietor, he has no right to compound for it. 
—Retaliation, on the other hand, means a 
right of property in the Subject, with respect 
to the action: in other words, the heir or 
representative is proprietor of the sumect so 
far as relates to the action, inasmuch as ho 
has a right to take retaliation, and may con¬ 
sequently, if he choose, receive a coihposi- 
tiou for not taking of it: in opposition to the 


of fthaffa.—Now, since a composition of whoredom, or of stealing the goods of another, 
m>ertv for the rio’lit of Shaffa is invalid, it or of drinking wine_, or whilst in a state ot 


full^vesthat nothing is on that account due 
from the purchaser, and that thii right of 
Sknffa is lost,'in the same manner as in a 
ense of non-opposition or silence.—Hail for 
the person is also like the right of Shaffa, 
flTifl therefore nothing is due mease of a com- 
nosition of property for respect, 

however, to the annulment ot tho bail, in 
-.mb a case, there are two traditions,^ both of 
which have been already reclined in their 
proper places.— Compositions are also lawful 
in the latter case (namely, erroneous blood¬ 
shed), because they in this instance relate to* 


intoxication, iinclj intending to carry the 
culprit before the Kazee, should notwith¬ 
standing accept something for suffering him 
to escape, such composition is invalid; be¬ 
cause punishment is a right of Gon; and it 
is not lawful to accept a composition for the 
right of another. 

Claim of parentage ,—FoE the same reason, 
also, it is not lawful to compound with a 
woman for a claim of parentage. For in¬ 
stance, a divorced wuman, having brought 
forth a child, says to the divorcer, ** this is 
your child,’* and he denies the same, but 


ronor y. and therefore resemble sales. Still, I compounds with the woman for withdi awing 
roperiyi - lawful when they I her claim ; which composition is invalid, 


F 

^xceed'tlie amounl of ihe lino of blood; be- 
cauw the rate of that, as haying been fixed 
by tbo LAW, cannot be set aside; anything, 
therefore, beyond the fine of blood, must be 


they are 


because the claim of parentage was not her 
light, but that of the child; and the accep¬ 
tance of a consideration for the right of 
another is not valid. 
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ai>l that the composition, in,this case, ’ decree for 
dW^wOil in the degree in which it ex- thing beyond the value w nu 1 , ij is ^ 

position is valid, because the difference of and hence no usury can be inferred. 

the value not being obvious, from the articles 

bein^ of a different genus, no risiiry can be . -- 

inferred. It is otherwise, also, if the diue- 

rence of value be such as may come within . t>tt7-r tt 

the estimation of some of the appraisers,' CHA-eili.It il. 

because the observance of an excessive degree on voluntary comuosi- 

of caution is impracticable. The reasoning 1 xions ; AND or the appointment of 
of Haneefa, in support of his opinion, is that 
the right of the proprietor of an usurped 


tllU Jlgllb UL -- 1 i. J- 

article contiuues in it after its destruction 
until his right t/i an oquivAh-nt be ..-stiili- 
lished ; as is evident from this circumstance, 
that if an usurped slave should die, and the 
master refuse to accept an equivalent, he 

. - A. _+V./T. rtv-na-nfloa nf 


AGENTS FOR COAIPOSITION, 

^1n ixgcnt for composition in a case of 


hhm(hketl or debt is not responsible for the 
consideration, tmless he expressly a(jree to he 
so.—I f a person appoint another his agent 
for composition, and the agent accordingly 


previous OT^for i engage in the responsibility,—in which case 

pcnutttlon fur '® .titiiMimticc iiid'rcnVitv be becomes answerable, because of his coii- 
‘0'"^^^ ' tniol of .murity. but not from hh contruc. 

Xmwiscnf such t >10 after 

the decree of the Kazet, lor , „f property for property.—-Wv.JiKS, how- 

according to Ji, Uio'^vnhii' ; I ever, the^composition is of property for pro- 

19 not valid, as far - , _ vf of the I perty, it is equivalent to a sale, and the 

because, m this ^ rights of it appertain to the agent.—In such 

proprietor to pi""® K ; and a caiie. therefore, the claim for the property 

cletermincd by u tlfrr/forr UfiurPUls I (tliatis, for the article to be given m cpm- 

nership slave . ^uirtorSdp I ** Vit;o(»/<'c compositions are of four descrip- 

mtr .1 dnyo ' ^o/i..-Fa/oolki: composiliori^ (that ij. .uch 

b*;twc«‘n « liim’ exccoding the as arc concltidod by a Htrnngf r, in bclmlt of 

value oltis hS s^h corposition is in^l,! without his desrro) arc ol four 

according to all /. Of a debt hy property (/<v WrfVA the 

the two ^ disciples, responsible).—L Wiieiie a 

nothing IS clue from the e ni^lrtrtini-d by person compounds for a claim of debt by pro¬ 
half the value, which is to bt • f„^^ond i perty, and makes himself responsible for the 

appraisement; whence cr * ^i^rty:—in which case the composition 

thatisusiiriou 8 :—and, according . ^ ' |s complete, because the defendant acquires 

because the value, in it, but is merely exemptedfrom 

by the law ; now Ihe rate fn ^ y _ _ in tikis respect a stranger and the 

is not short of the rate hxed by ‘ ' | party that is the defendant are considered as 

and as, in a case where the Ivazee passes « | ^1,0 proper to remark fiir- 

- -- ' ther, that in the same manner as the condi- 

'tion of responsibility for the thing to be 


Independent of any judicial decree. 





11.] COMPOSITION. 

Composition k lawful to the dafen- 
also is it lawful to the stranger : a 
traitor, therefore, is capable of standing 
as the principal in composition, and in the 
obligation of the property, when ho makes 
himself responsible for the thing to be given 
in composition; in the same manner as a 
Pazoolec who concludes a Khoola in behalf 
of a wife,—In other words, if a person pro¬ 
pose a Khoola to his 's^nfe, and another, 
without the desire of the wife, conclude the 
contract of Khoola with the husband on her 
behalf, making himself responsible for the 
consideration of Khoola, it is valid, and he 
is responsible for the consideration;—and so 
also ill the case in question, the Fazoolee is 
responsible for the thing to he given in com¬ 
position.—He, moreover, stands, with respect 
to the defendant, as one who acts gratui¬ 
tously, in the same manner as a person who 
voluntarily pays the debts of another, in as 
much as he exempts the defendant from 
responsibility; ho therefore is not entitled 
to any return from the defendant: but it is 
otherwise where the compounder acts by the 
desire of the defendant, for in that case he 
is not a voluntary agent. The compounder 
in question, moreover, is not entitled to any 
part of the debt; but that is cancelled with 
respect to tho defendant; for the principle, 
with respect to the legality of the com¬ 
position, in this case, is that the plaintiff 
annuls the operation of the debt upon the 
defendant, and not that he renders the com¬ 
pounder proprietor of it,—and this, whether 
the defendant acknowledge the debt, or deny 
it;—in a case of denial, evidently, because 
the defendant does not in his own opinion 
owe any thing, and the opinion or belief of 
tho plaintiff cannot operate upon him ;—and 
in a case of acknowledgment, also, because 
the property of, or right to the debt, cannot 
ho conveyed to another hut by the person 
who is immediately indebted : it is therefore 
impossible, in this instance, to render the 
composition valid on any other principle 
than that of the annulment of the debt.—It 
is otherwise where the plaintiff claims some 
specific article in the possession of the de¬ 
fendant, who acknowledges' the same, and 
another person, unauthorized, gives him 
something as a composition for his claim,— 
because in this case the unauthorized person, 
in compounding for his claim with the 
plaintiff*, does virtually purchase the article 
claimed; and his purchase of a thing from 
the proprietor is lawful, although it be not 
in his possession. 

. ft, Of ant/ thing for a specific properttj 
{tvhich must be immediately deidvered by the 
compounder). —11. "Where the compounder 
says, I have compounded for these thou¬ 
sand dirms of my own,^’ or “for this slave 
of my ownin which case the composition 
is valid; and it is inoumhent on the com¬ 
pounder to deliver over the article stipulated 
to the plaintiff; because, in referring the 
composition to his own nroperty, he renders 
obligatory upon himselt the delivery of it; 


a 


on 'which account the composition so 
is valid. 

III. Of any thing for unspecified pro^ 
perty {but which the com 2 )otinder delivers ),— 
TIL Where the compounder says, ‘*1 have 
compounded for a thousand dirms,and im¬ 
mediately delivers a thousand dirms to tho 
plaintiff, in wduch case tho composition is 
valid; for ou the delivery of the thousand 
dirms the plaintiff obtains iiis object, and 
the contract of composition is thereby com¬ 
pletely fulfilled, 

IV, Of any thing for unspecifiedproperty 
{and which the compounder does not deliver), 
—lY, Where the compounder says, “I have 
compounded for a thousand ffirms," but 
does not deliver them; in which case the 
composition remains suspended on the con¬ 
sent of the defendant. If he confirm it, he 
becomes responsible for the sum stipulated;— 
or, if he withhold his assent, the composition 
is annulled.—The reason of this is that in 
compositions of this nature, the defendant 
is a principal, because of their operating to 
free him from contention; but tho com¬ 
pounder is also a principal, because of his 
charging himself with the consideration of 
composition, either expressly (as where he says, 
“ I am responsible for the thousand dirms”) 
or directly (as where he compounds for 
one thousand dirms, and delivers them).— 
Now, if ho should not so have cliarged him¬ 
self (as the present example supposes), the 
contract of composition continues ou the 
part of the defendant only;* and the va-. 
lidity of it consequently rests upon his 
conourrence. 

Case of a Fazoolee compounding for a 
specific articley without referring the same to 
Ms pro 2 )erty—Tia.-E compiler of the Heclaya 
remarks that a fifth kind of composition 
may be added to the preceding ; as, for 
instance, where a Fazoolee says, “ I have 
compounded for'this thousand dirms/’ or 
“for this slave,” without referring these to 
bis own property which, sort of composi¬ 
tion is valid, because, in specifying the 
thing to be delivered to the plaiutiff: tho 
compounder does, as it were, establish it as 
a condition that the said thing shall become 
the right of the plaintiff. If, however, tho 
slave should afterwards prove to be the 
property of another,—or, if it should become 
known that he^ was free, or a .Mokatib or 
Modabbir,—or, if the plaintiff should return 
him, on account of a defect, to the com- 
poimder in none of these cases is the 
plaintiff entitled to take anything from the 
compounder, since he engaged for nothing 
further than the delivery of a specific article 
if, therefore, that article remain safe for the 
nlamtiff, the contract is valid ; if otherwise, 
lie is not entitled to take any thing from 
the compounder, but must prefer bis claim 
against the defendant.—It is otherwise 


L 


* That ia tn 
in it. 


»s>.y, he wlone U conecftied 


V. 
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^re ihe compounder stipulates dirms, and | .i»'i the same of ,, 

makwhirntilf responsible for the same, and debt, owing m r/..wv(W«r.* o/ anff act 
they afterwards prove the risht of another, snl^ects to 

or of bad quality, and the plaintiff returns debts owing in eonse_(^nenoe of a contract 

^ _4o nnTiri nnpf n-n/nrlil* I 


ur ui uau u - 

thorn; for in that case the plaintitt is en¬ 
titled to take an equal number of ^mod 
dirms from the compounder, hecause of his 


concluded upon credit’^ (as here set forth), 
is for this reason, that it is originally re¬ 
quisite that debt be-incurred in consequence 


dirms irom tne compounuer, oeeuusu V \ 

having made himself a principal with respect of a contract agreeable 

__ ;x T)ptht may he coin'ooundea I 


to security: and, accordingly, if the com¬ 
pounder refuse to comply, hO must be com¬ 
pelled to make the delivery. 


CHAPTER 111. 

01’ COMrOSITIONS 0.F DEBT. 
A debt owing in consequence of 


Debt may be compounded by a forhea^’ 
ance^ for tne same sum. —If, in the case in 
question, the composition consist of a thou- 
; sand dirms payable at a distant time, for a 
I thousand dirms immediately^ payable, it is 
t valid; because the construction then given 
i to it is that the plaintiff agreed to postpone 
I Ixis claim,—not that he entered into an ex- 
I change ; as the sale p^ dirms, for dirms 
payable at a future period, is not lawful.^ 

‘ But not if the postponed payment be stipu¬ 
lated in money of a different denomination. 


uuwv . WJ#T?/ he rowi. money oj a different denomination, 

tract concluded upon u cdi. f / | the thousand dirms 

pounded by ! be compounded for a proportionable number 

thing to be given wh^eh is to be of deeiiars, payable after the expiration of a 

same nature with debt m to be | instance), it is unlawful; because 

oomiRmiidcd for,and vhich^ is impossible to consider it merely as a 

plaintiff under an delay of the claim ; since the claim related 

tract concluded upon c^odi^ the coiiipcM | deenars; nor is it possible 

exSe. bat the ^^intiff \ LXfor'de^ 

Moodiviuat, or contract oonoluded upon credit, I tbljcas^is^^^v compounded 

is where a lie immediate payment of a part-\v a 

another, for a thousand good person have a debt of one thousand dirms, 

stance), and then the parties separate, without vv . future period, owing to him by 

thesel^r receiving the price, m a line o pay in cousequenoe of a contract upon 

ment being agreed , .-redit, and eoinpound the same for five hun- 

the purchaser should dred dinii* payable immediately, Buoh corn- 

thousand is invalid: because ready money 

five hundred had dums), and tlie seller payment; and ready 

to the same, such | money not being his right, the composition 

it IS thus o®P®trued t^iat he [tl e selleij takes place in a thing w*icli is.not 

agrees to accept a part ot “ t,ig right, whence it is impossible to consider 

to relinquish exposition as a dereliction of part of 

accepts the five ^fhls is tLt it is! the claim :-it must therefore be necessarily 

thousand.-Ihc leason qt this IS, that It IS, ovehnnirP. fin this wav. 

necessary, as far as possible, to give validity 
to the acts of rational pertions; and tins 


to tUe acts ui w, --- 

may be done, in the former instance, by the 
claimant relUiqnishmg a pFtrt. ot the •lirmK 
to which he is entitled,m the latter 
instance, by conceding that and the ^iodn(‘*>s 
of them.—Such also is the rule where tJie 
debt has been incurred, on the part of «io 
defendant, by a usurpation or nt i 


' considered as an exchange (in this way, 
that the debtor gives up his right, namely, 


the delay of payment, in return lor the live 
hundred remitted): — those five hundred, 
therefore, are in exchange for the forbear¬ 
ance; and the acceptance of any thing in 
consideration of forbearance is not lawful. 

.4 debt of had money cannot he compounded 


property. 


(■«/ fbc payment of a smaller sum in good, 
destruction ot ^ person have a debt owing to 

him by another, in consequence of a con- 
tract upon credit, of a thousand adulterated 
dirms, and compound it for five hundred 
pure dirms, it is not valid ; because pure 
dirms are not the right of the seller, as 
those exceed his right with respect to their 
quality, and it accordingly cannot be con¬ 
sidered as a concession : it must- therefore he 
construed into an exchange of one thousand 


* The commentators define Moodainat to 
^litrnlfv “ the act of selling to a person upon 
enditor “the ftct of granting credit — 

The ooraposers of the Tersian version ot the 
fledaya have evidently mistaken_ the sense 
of thf* text in the beginning ot^this passage. 

'^‘^Itio^s'for a”tl^iX**clafXd under a *oon-' fbr flve'^himdreci, superior with respect to 
tr upon credit, the transaction is not | quality,—-and that is usunons, as 
trfiot upo_na nn jiccent- not reffardod m transactions ot exchange. 


tr.TOtf upon Vi.v.. -— 

considered as an exchange, but as an accept 
riXu of n part of the ri^ht, and a relinquish¬ 
ment of the remainder 


) t*XXV^ UIA€.VI/ a.** V 

not regarded in transactions ot exchange. 

But a debt of good money may he com¬ 
pounded by bad^ wliethev the sum he smO/ller 
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equal tOy the demand, —It is other- mains only the absolute exemption; 
w;jse where a person compounds a debt of a hence the whole of the original . debt cannot 
^^housand good diirns for live hundred bad ^ revive from a failure of the payment on the 


diriiis, because that is a concession with 
respect both to number and quality. It is 
otherwise, also, where a person compounds 
a debt due to him of a thousand bad dirms 
for a thousand good ones; because this is an 


morrow, any more than if the creditor had 
said, “I have exempted you from five 
hundred dirms out of one thousand dirms 
upon this [condition], that you pay me, to¬ 
morrow, five hundred dirms in’which case 


exchange of like for like ; and^ in that no | the exemption is absolute, and so also in the 
regard is paid to quality.—It is, however, ! case in question.—The reasoning of Haneefa 
a con dilion, in this case, that the plaintiff ' and Mohammed is that the exemption, in 
take possession of the things given in com- , this case, is not absolute, but conditional, 
position upon the spot, as this is a jSirf sale. | Upon failure of the condition, therefore, 
A debt in money of two denominations \ the exemption does not take place, for two 
mat/ he compounded by a S7naller sum 0 / reasons. First, because the creditor begins 


either denomination. —If a person have a 
debt of a thousand dirms and a hundred 
deenars owing to him by another, in con¬ 
sequence of a contract upon credit, and 
compound the same for a hundred dirms, 
ready money, or payable at the expiration 
of a month (for instance), such composition 
is lawful, as it is possible, in this instance, 
I 0 give validity to the contract of compo¬ 
sition, by supposing that the creditor remits 
the whole of the debt owing to him except 
one hundred dirms, payable immediately, or 
(as in the second case) within a month. It 
therefore is not to be regarded in the light 
of an exchange ; for if it ’^^ere so considered, 


his speech with requiring the payment to¬ 
morrow, and this may be considered in itself 
as an object, since it is possible that the 
creditor is afraid of losing the whole of the 
money in the event of the debtor’s becoming 
poor, which induces him to use expedition; 
and also, because he perhaps wishes to get 
the money, in order that he may acquire 
profit from it in trade. The expression, 
moreover, bears the construction of being 
conditional, ynd is therefore to be taken in 
that sense, in order to give validity to the 
contract.— Seconuxy, such conditions are 
common in compositioirs ; and an exemption 
may he restricted to a condition, although it 


the contract would not be yalid, as it would be not suspended upon it. Thus a transfer 
be usurious. In compositions, moreover, a of debt (for instance) is restricted to the 
concession is al’wmys understood; and as, in i condition of safety; in so much that if the 
the ease in question, concession is the pre- ! person who had agreed to accept the transfer'^ 
valent idea, the matter must be regarded as ; should die insolvent, the debt reverts upon 
a concession rather than as an exchange. | the person transferring it; the transfer, 
Case of proposal from a creditor to grant AYiQrkioxe, is restricted, in this instance [to 
his debtor a complete discharge^ on condition the condition of safety], and so also in the 
of his paying one^half of the debt ivithin a case in question. With respect to the 
hmited time.—Is a person, having a debt , reasoning of Aboo Yoosaf, an answer will 
due to him of a thousand dirms, payable at [ soon be given to it. 

a future period, should say to the debtor, Which admits of three different state- 
“ pay me five hundred dirms to-morrow, ments. I. Where the proposal has no con- 
upon this [condition], that you are exempted . dition annexedy in failure of payment. IL 
from the remainder of the debt \ and the JVhere it is annexed thaty in failure of 
debtor act accordingly, be is then exempted payment the proposal shall he void. Ill. 
from the remainder. If, however, in sucli Mhere the discharge is primarily stated.^ 
case, the debtor should not pay the five , I ke compiler of the Hedaya remarks that 
hundred dirms on the morrow, he remains ^ this case admits of three separate state- 
responsible, according to Haneefa and Mo- < ments.—I. ^hat which has been already 
hammed, for the thousand dirms. Aboo explained.—II. Where the creditor says, “ I 
Yoosaf maintains that five hundred dirms have compounded with you the tlmusand 
are immediately remitted, and that the 1 dirms for five hundred dirms; which you 
claim to them cannot afterwards he revived : ' must pay me to-morrow^ and then you shall 
for (in his opinion) the exemption here is ■ he exempted from the remainder ; provided, 
absolute because the plaintifi' has estab- 1 however, that if you do not pay them to- 
lished the payment of five hundred dirms j morrow, the thousand dirms shall remain 
as on exchange for the exemption of five due by you ns before;"—in which ease, 
hundred dirms; but the payment of these according to all our doctors, if the x^ayment 
five hundred dirms cannot be considered as be mode on the next day, the exemption 
an exchange for the remainder, the payment holds good; but if otherwise, it is void.— 
of which still continues incumbent upon the . 


debtor, and is not at till suspended upon the 
exemption. To make it an exchange, there¬ 
fore, is nugatory;—consequently there re- 


* That is, it is not suspended upon the 
condition of payment on the morrow. 


Ill, where the creditor says, “I have 
exempted you from the payment of tive 
hundred dirms out of a thousand, on this 


* That is, to take upon him the resnon- 
sibility for the debt (in the manner of an 
acceptor or indorser of a bill of exobangc). 
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, or thin^ taken is the sole property , ^ 

1 receiver, because substance is totally diffe- 


[vfil 

n'tj dic^A J 


^Q^iition] that you g*ive me five hundred 

to-morrow -** —in which case the- , . - i. i 

^btor is exempted from the payment of , rent from debt, and the receiver has taken 
the five hundred dirins; and this, whether i the article in question in exchange for Ms 
he pay the five hundred on the ensuing day | right.--He is consequently the proprietor : 
or not, because the exemption is here I and accordingly all acts of his with regard 
ily stated.* I to the substance in question are valia, and 


primarily - 

An acknoivledgment may he stipulated for 
a composition. —a person say to another, 

“ I will not acknowledge your right of pro¬ 
perty until you first fix a distant time for 
the delivery, and promise me an indulgence 
in the payment,"'—or, “ until you first remit 
to me the whole (or a part) of the property,” 

—and the person so addressed act accord¬ 
ingly, his thus fixing a time, or remitting a 
part or the whole of the property is lawful, 
because he does this of his own accord, and 
not by compulsion. 

But if the stipulation he publicly pro- 
posedy the composition is of no effect. —This 
js where the acknowledger addresses^ the 
other party, as above, secretly and in a 
covert manner.—Where, however,^ he ad¬ 
dresses him publicly, he becomes liable for 
the whole of the subject of acknowledgment 
upon the instant. 

Section. 

Cif Vartinipahed Debts, 

One of two partiiers compounding his 
share of a debt due to them jointly, the other 
partner may either tahe his proportion of 
the composition, or look to the debtor for his 
share. —If there he a debt owing to two 

men, jointly, irom a third, and one of the — —-- __- . .i 

two compound with the debtor his share of . his full share, for the reasons recited m the 
the debt for 'a piece of cloth, the fellow- ! preceding example.—If, therefore, he should 
creditor has it in his choice either to demand participate with the compounding partner, 

bat case entitled jointly 


he remains responsible, in a proportionate 
degree, to his partner.—It is to be observed 
that by a partnership debt is meant such a 
debt as becomes due to two or more persons 
from one cause; such as the price of goods 
sold by two proprietors under one contract; 
or a debt inherited by two men; or the value 
of a joint property destroyed by any person. 
Now such being the established rule, it fol¬ 
lows that, in the case in question, the part¬ 
ner is at liberty either to demand his half of 
the debt from the debtor (since his share still 
remains due to him, in as much as the other 
partner has only received the amount ot his 
own rightb or to take the half of the cloth 
from the other partner, because of his right 
of participation in it.—‘If, however, the other 
should give him, a comnensation, by paying 
him the quarter of the debt, he then has no 
right to half of the cloth, as his right is only 
to a quarter of the whole debt. 

One of two partners receiving payment of 
his share in a debt due to them jointly, and 
paying the other his proportion of what is 
so recovered, has still a claim upon the re¬ 
mainder. —If one of two partners in a debt 
should receive, from the debtor, the half of 
his portion of the debt, the other partner is 
then at liberty either to participate in the 
half so received, or to look to the debtor Mr 


the other'half of the debt, which is his due, 
from the debtor, or to take the half of the 
cloth from the compounder; unless, how¬ 
ever, he [the compounder^ p^-y him a quarter 
of the whole debt; for, in that case, he is 
not entitled to take the half of the cloth.— 
In short, in all cases of the nature here 
exemplified, it is a rule that whenever, in a 
partnership debt, one of the partners re¬ 
ceives a part of it, the other partner is 
entitled to an equal share in the part so 
seized; because although debt become a sort 
of increase from seisin (since debt is not 
considered as substantial property until it 
be taken possession of), still this increase 
has reference to the original >. j®" ^ 

the original right was equally divided, so 
also is the increase; in the same inanner as 
offspring or fruit. The partner, thereMre, 
has a right of participation in the part which 
is taken possession of.—Still, however, pre¬ 
vious to tne operation of such nght, the part 


both partners are in that c 
to take from the debtor what remains due, 
because having shared equally in what was 
received, they are of consequence entitled to 
share equally in the remainder. 

If the other prefer receiving payment of 
his part, solely, from the debtor, ^ and the 
property he lost, or the debtor prove insolvent, 
he has then a claim to his proportion of what 
has been received by this partner; out not 
where this partner has compounded for his 
share by a commutation. —Ip, on the con¬ 
trary, he should prefer demanding his share 
in full from the debtor, to an equal partici¬ 
pation in the part received by the other 
creditor, and that part of the debt which 
has been received should remain safe, and 
that which remains due be lost, or destroyed, 
either by the debtor’s dying insolvent, or by 
his denial of the debt upon oath, he is in 
that case still entitled to a participation 
^ with the other creditor in what has been 
I received ; because he declined it before only 
“—~ “ I on the supposition of the safety of the re- 

*lVo otlier statements, tosrether witli a maining part of the, debt; and when the 

longdisonssion, areomittedbythe translator, 1 event proves otherwise, he of coupe be- 

as the whole turns upon certain points of | comes entitled to an equal participation. 

verbal criticism, not capable of an inteUigible 'Supposing,, however, that rae of the joint 

IranSation creditors, instead of receiving his share of 
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i3Ut» should commute it for a debt which} according to Mohammed, but not accd 
ho J?^ previously contracted to the debtor,— to Abno Yoosaf. (Some, however, observe 
■then the other sharer, in case of the destruc- j that this difference proceeds on the supposi¬ 
tion 01 that portion of debt due to himself, tion of his having thrown fire on the cioth 
IS not entitled to any participation with him, ' without having previously laid hold of it! 
since he is m this instance held to have paid for if he should have first kid hold of the 
^ 1 ' ^ received payment of one. ; cloth, and then burned it, all our doctors are 

—Ihe law IS also the same, where one of the | of opinion that he has received his share, 
creditors exempts the debtor from that share because he is considered first to have 
ot the debt which is due to him, because an usurped the cloth, and then to have de- 
cxemption is a destruction and annulment, ' " ’ ' 


and not a receipt. 

In a release from a part of his share^ hy 
one partner^ the right of the creditors con- 
Unties in 'proportion to their remaining 
claims—li' one of two partners in a debt 


stroyed it.) 

One of two partners annuls his share hy 
marrying^ the debtor (being a female) arid 
settling his share of the debt as her dower ; 
oVy by compounding tvith it for an offence ,— 
I If the debtor be a female, and one of two 


release the debtor from a part of his pro- i partners in the debt should marry her, and 
porticn 01 the debt (such as an half, for | stipulate his share of the debt as her dower 
.instance), the remaining part of the debt is, I this, according to the 2ahir Eawayet, is an 
in that case, due to the two creditors in ! annulmentand so also, if he conopound 
degrees proportionate to their respective I with his share, for a wilful offence.—It is 
rights.—As, lor instance, if the debt due to however, to he observed, that if one of the 
them were originally twenty dirms, and one , partners in a debt should marry the woman 
of them atterwards release the debtor from who is their debtor, without stipulating his 
the halt of his share, the repiaining debt} fchare of the debt as her dower, in that case 


will then be fiiteen dirms, of which five are ; the other sharer has a claim upon him as 
due to the exempting partner, and ten to the under such circumstances he is held to have 


other partner. 

One of two partners may agree to a post- 
poncment of payment—I t one of two part¬ 
ners should pptract the period of payment 
of his share, it is valid, according to Ahoo 


mode a commutation with his wife of his 
claim for hers. It is otherwise where be 
stipulates his share of the debt as her dower; 
for then he is held to have annulled, and 

, , - ^ - , not to have commuted his light, and on this 

X oosat, because ot its analogy to an absolute , account the other sharer can have no future 
exemption or release in other W'oids, as a I claim upon him.—It is an invariable rule 
suspension of the payment is equivalent to I that, where a receipt has been made, hy one 
a restricted release, it is therefore valid, in i partner, the other paitner, in case of the 
the same manner as an absolute release — I destruction of his right, by the debtor's 


According to Haneefa and Mohammed this 
is not valid; as in such a ease it must follow 
that a division of debt takes place prior to 
seism,—since protracting the period of pay- i 
ment with respect to one share, and not to , 
the other, is, as it were, a partition of the i 


I dying insolvent, or otherwise, is entitled to 
narticipate with the receiving partner;-— 
but he has not such right in the case of an 
annulment. 

One of the partners compounding his share 
of the debt by a purchase^ the other may either 


shares ; and a partition of debt previous to j take his share from the debtor, or an'^equiva- 
seism is not lawful; because partition bears . lent for his proportion in the receipt from the 
the sense of endowment with a right of pro- {purchaser, — If one of two .partners m a debt 
perty, and the endow’ment with a rightin' purchase something from the debtor (such as 
a debt, made to any other than the debtor cloth, for instance) in lieu of his share of the 


himself, is not lawful.—Moreover, partition 
implies distinction ; and as distinction can¬ 
not exist with respect to any obligation upon 
the person, it is therefore invalid. 

One of two pai'itiers receives his share by 
usurping anythmg from the debtor; or by 
losing or destroying anything belonging to 
him ; oTf by accepting a lease in composi¬ 
tion; or, by burning apiece of cloth^ his 
property. — If one of two partners usurp 
some specific article from the debtor, or pur¬ 
chase something from him by an invalid 
contract, and lose or destroy the same, 
these acts are considered as equivalent to a 
receipt of his debt.—So also if one of two 
partners accept a lease from the debtor in 
^lieu of his debt, he is in that case lield to 
nave received his debt. If, also, one out of 
two partners should burn a piece of cloth 
belonging to the debtor of equal value with 
his share of the debt, this is a receipt, 


debt, then the other paitner is at liberty, 
either to require his share of the debt from 
the debtor (in which case all the effects take 
place, as described in the preceding example, 
where the partner requires payment from 
the debtor),—or to take an equivalent from 
the purchaser of a fourth part of the debt;— 
because, he [tho purchaser] has taken com¬ 
plete possession of his debt, since in buying 
and selling there is no degree of loss or dis¬ 
parity admitted in the things exchangedJ—' 
He, therefore, is responsible for a fourtn part 
of the debt, and has no option of either giving 
a quarter of the debt, or a half of the cloth. 
—It is otherwise in a composition, because, 
as^ composition generally proceeds upon a 
principle of lenity and abatement, it would 
be an injury to the compounder to force him 
to give a fourth part of the debt, and there¬ 
fore an option is afforded him either to give 
a fourth part of the debt, or the half of the 
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/T8C6iVGcl in. coiiipo3itioiii"“'Th6 non- I composition to be valid, and that on© 

- toGoivintc partner, moreover, is not entitled ( partners receives, in consequence, his share 
4.^ +i,£k nlnfli -mirnVifiHnfl. ns the , ot the cnnital. the other nartner has then a 
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to any part ot‘ the cloth purchased, as the 
purchasinf? partner has become proprietor of 
the same in virtue of a contract of sale. 

OiUECTiON’.—The cloth in question oug’ht 
to be divided between the two partners, as it 
has been acquired in exchange ior a joint 
debt. . 

Re ply. —The cloth in question has not been 
acquired in exchange for a joint debt, but 
merely in exchange for the share of the pur¬ 
chaser, in this way, that it produces a com¬ 
mutation of the price of the cloth for that 
part of the debt which is due to him. 

Obiection.—I f the price of the cloth be a 
comtnutation of his share of the debt, it in¬ 
duces a partition of the debt prior to the 
seisin of it, which is unlawful. 

RErLY.—A wilful partition of debt, pre¬ 
vious to the seivsin, is unlawful, but an 
unintentional partition of it (by that being 
. comprehended, for instance) is lawful; and. 
in the case in question, it is comprehended 
in the validity of the sale; in the same 
manner as (in the preceding case) the par¬ 
tition of the debt, previous to the seisin, is 
interwoven with ,tne validity of the com¬ 
position. . ^ 

One of two partners in a Sillvm contract 
cannot compound for his share, — Ii two 
persons coned ude a Sillim contract (that is, 
advance money for goods, to be delivered 
at a future period), and one of them after¬ 
wards compound his share of the gooas for 
his share of the stock advanced, it is not 
lawful, according to Haiieefa and Mohammed. 
—<Aboo Yoosaf maintains that it is lawful, as 
he considers this to be analogous to any other 
debt; and also to a case where two persons 
purchase a slave, and one of them afterwards 
dissolves the contract with respect to his 
share, which is lawful; and so also in the 
present case.—The arguments ot Haneefa and 
Mohammed, upon this point, are twolold.— 
First, if the composition in question be law¬ 
ful with respect only to the share of one of 
the partners, it must necessarily follow that 
a partition of the debt has been made prior 
to the seisin of it ; which is unlawful ; for as 
the debt, prior to the seisin, is not extant, it 
is impossible to discriminate part from part. 

T f, on the other hand, it be lawful with re- 
K-nect to the shai‘es of both, then the consent 
of the other must be had.— It is otherwise 
where two persons purchase a slave, and one 
nf them dissolves the contract with respect 
tn his share, because the slave in question is 
extant, and the partition of an extant thing 
lit not impracticable, since part can be discri- | 
lllinated from part, whether before seisin or 
j it.— Secondly, if the composition in 
mieation be valid, it must follow that the 
Tijcrht of the purchaser to the goods for which 
tho advance has been made is annulled, and 
P«tnhlished in the capital (that is, in the price 
ftdvuncedh and that it afterwards reverts 
with respect to the goods for which the ad¬ 
vance has been made. For supposing the 


of the capital, the other partner has then a 
right to take from him his proportion of it; 
and the compounder again has a claim upon 
the other partner for a proportionate part ot 
the goods. Hence it follows that the right 
of the compounder reverts, with respect to the 
goods for which the advance has been made, 
after annulment;—but an annulment cannot 
take place without a dissolution: a dissolu¬ 
tion, therefore, is primarily established.— 
Now, upon his right reverting, an annulment 
of the dissolution is induced; and this is im- 
lawfiil, as a dissolution in contracts of Sillim 
cannot be annulled.—Lawyers have observed 
that this case proceeds on a supposition of 
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the purchasers having mixed together their 
capital: for, if their shares of the capital 
should not have been mixed or complicated, 
then (according to the first of the above argu¬ 
ments) the same disagreement must still sub¬ 
sist ; since a division of the debt previous to 
the seisin must then also necessarily follow : 
but, according to the second argument, the 
composition is valid in the opinion ot all our 
doctors; for, in such a case, the non-com¬ 
pounding partner would not participate with 
the Compounder in that part of the capital 
which he receives back, as they were not co¬ 
partners in the capital, and hence it does not 
follow that the right of the purchaser, to the 
goods for which the ad vance was made, reverts 
after annulment.— It is recited in the Auzih 
that this assertion concerning the unanimity 
of our doctors, as stated in the second argu¬ 
ment, is not well founded; because a right to 
participate in the article received is founded 
on this circurastauco, that the goods for which 
the advance has been made constitute a joint 
debt, as it arises from one contract in which 
they are alike concerned ; and hence the non- 
compounding sharer has a right to participate 
with the compounder in whatever he may 
have received in virtue of their partnership 
in the goods for which the advance was made, 
whether their shares of the capital have been 
complicated or not. 

Section, 

Of Tahharij, 

Definition of the ^erw.—TAKKARU, in the 
language of the law, signifies a composition 
entered into by some heirs with other heirs, 
for their share of the inheritance, in con¬ 
sideration of some specific thing, which 
excludes them from inheritance. 

Heirs may compound with a co-heir for 
his share of inheritance, consisting oj land 
or efects, by any equivalent, —If the estate 
of a person, consisting of land, or of goods 
and effects, be liable to he snared among 
several heirs ; and the heirs oonapound 
with one amongst themselves for bis share 
of the inheritance, by giving him some 
specific article, such composition is lawful, 
whether the thing given be superior or in¬ 
ferior to his right; because it is possible to 
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COMPOSITION. 


■g^^e/this Qomposition, by eonstruing it in ; sale.—If, in the ope in question, the 
li^rture of a sale ; and also, because it is I position be made for goods and etfects, 
that, in the time of Osman, Tainazir,. 



the wife of Abdul-Rihman, the son of Auf, 
who had been divorced by her husband in 
his last illness, compounded her share of the 
inheritance, which was a fourth of the 
eighth, for one half of the fourth of an 
eighth; as is evident from this circumstance, 
that Abdul-Rihman, who, besidp children, 
had four wives, left an estate of live millions 
three hundred and twelve thousand deen’ars; 
and the share she received was eighty three 
thousand deenars, which is one half of the 
fourth of an eighth. 

Or, hy one precious metal^ where the in^ 
heritance is in another^ precious metal,— 
the same manner also, if the estate consist of 
silver, and gold bo given to one of the heirs 
as a composition,—or, if it consist of g:old, 
and a composition be given in silver, it is 
valid, whether the thing given be inferior or 
superior, because this is a sale of one species 
lor another, and in it the condition of 
equality between the consideration and the 
return is not required.—It is requisite, howr 
ever, that the subjects of the composition be 
mutually interchanged and. taken possession 
of by the parties at the place where the con¬ 
tract of composition is concluded ; for this is 
a Sirf sale, and in it mutual seisin at the 
meeting is a necessary condition.—But if the 
heir, iu whose possession the remainder of 
the estate is, should deny the possession, 
then the former seisin suffices, bpause it is 
a seisin of responsibility (since it is in the 
nature of usurpation), and may therefore 
stand for a seisin of composition.—If, on the 
contrary, he should acknowledge the posses¬ 
sion, then it is necessary that a new seisin be 
made; because the seisin, in tliat case, being 
in the nature of a trust, and consequently 
unattended with responsibility, is weak in 
comparison with a seisin of composition, 
which is attended with responsibility, and 
therefore cannot be substituted in the place 
of it. 

An inheritance of bullion and efects may 
he compounded for by gold or silver: but this 
gold or silver must exceed the share of the 
same metal inherited ; and the heir must he 
put in possession of such excess at the time 
of adjusting the composition. —If the estate 
consist of gold, silver, goods, and elteots, and 
the heirs eoiupoimd the share of one amongst 
themselves for silver or for gold; it is in that 
case’requisite that the gold or silver given 
in composition be somewhat greater than his 
share of the gold or silver by inheritance, in 
order that, after opposing an exact equality 
of the t\yo similar species to each other, there 
may remain some excess to oppose as a com¬ 
position for his share of the other articles, to 
the end that the imputation of usury may be 
avoided.—In this case, also, it is requisite 
that possession be taken, at the meeting, of 
the thing opposed to his share of the gold or 
the silver, because the composition to that 
extent is considered in the nature of a Sirf 


lawful, absolutely,—tiiat is, Svhether seisin 
be made by the parties at the meeting, or 
otherwise,—and whether the thing given in 
composition be inferior or superior to the 
share of the inheritanoe. 

An inheritance of money may he com¬ 
pounded for by money; eack^ species being 
opposed to the other respectively. —X.'e the 
estate consist of dirms and deenars, and the 
composition also consist of dirms and deenars, 
it is lawful, whether the amount given in 
composition exceed or fall short of tbe share 
of inheritance compounded for, because each 
kind is opposed to its opposite, in the same 
manner as in sale.—It is a requisite, how¬ 
ever, that the seisin be made at the meeting, 
because the composition in question is in the 
nature of a Sirf sale. 

The inheritance of a debt cannot he com¬ 
pounded.— there be a debt due to the 
deceased, and it be included iu the composi¬ 
tion,-r-by the compounding heir giving up 
his share of it, and agreeing that it shall go 
entirely to the other heirs, such composition 
is null;—because in this case the heir renders 
the other heirs proprietors of Ms share of a 
debt, which is unlawful, as the property of a 
debt cannot be conveyed to any but the per- 
son indebted.—The^ composition, therefore, 
is null 'because it is null in that part 
which relates to the debt; and when a con¬ 
tract is null in part, it becomes null in tbo 
whole,—since where a contract is invalid 
with respect to a part of its subject, it is 
invalid in toto. 

^Except by the heir agreeing to release the 
debtor from his proportion.— however, 
the composition be made on this condition, 
that the compounding heir shall release tb« 
debtor from his share of the debt, and tlmt 
the others shall not exact it, the composition 
is valid, as it is either an annulment of the 
debt, or a conveyance of it to the debtor.— 
Tliis is one expedient lor legaLUing the,com- 
positiun. 

Or by the other heirs paying him that 
propo7'tion gratuitously. — Another expe¬ 
dient is, by the heirs paying, iu a gratuitous 
manner, to the compounding heir, the share 
of the debt which is due to him, and then 
making a composition with him for his share 
of the collected part of the estate.- In both 
these expedients, indeed, an injury results 
to the other heirs :—in the latter, evidently, 
as there they pay his demand, out of tlieir 
right, without any return ; — and in the 
former, because it is possible that they may 
never reoeive the debt, nor any part of it, 
from the poverty of the debtor. 

Or lending it to him, to transfer to the 
debtor.— best expedient, therefore, is 
that the heirs lend the compounding heir 
the amount of his share of the debt, and 
then compound with him for his share of the 
collected estate; and that he then transfer 
the said loan to the debtor, in order that the 
other heirs may lawfully receive from the 
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' xfebid/ the share of the debt which is due to 
: hitir. 

Case of composition of an inheritance 
where the particulars of the estate are not 
Tcnown.—lw there bo no debts due to the 
estate of the deceased, and it be not known 
of what species the articles of the estate con- j 
gist, and one of the heirs compound his share 
for articles of weight, or measurement of I 
capacity,—some have said that this composi¬ 
tion is not lawful, because of the semblance 
it bears to usury.—Others, however, main¬ 
tain that it is lawful, as the semblance to 
usury is dubious in this instance ; for. in the 
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BOOK XXVIL 


OF M0ZARTB4T, OR COPARTNERSHIP, IN THE 
PROFITS OF STOCK AND LABOUR. 

Definition of the term .— Mozaribat is 
dorivt'd from Zirrib, and means, in its literal 
sense, to walk on the ground. In the ian- 
giia-^o of the LAW, Mozaribat signifies a con¬ 
tract of copartnership, of which the one party 
(namely, the proprietor) is entitled to a profit 
on acco int of the stock, he being denomi¬ 
nated Rabbi Mai, or proprietor of the stock 
(which is termed Ras Mai); and the other 


first _plaea, it is possible that the articles may j party is etitrtirtrto"a‘‘pro1itoi aoconnt oThis 
consist of articles of weight and of measure-; this last is denominated the 

ment of capacity, and it is also possible that ' 
they may not;- -and, in the next place, if 
they do consist ot such articles, it is possible 
that the quantity of the comiiosition may be 
unequal to his right, and it is also possible 
that it may be equal to it. — The semblance 
to usury is therefore dubious ; and regard is 
had to an actual semblance only, not to a 
dubious semblance. 

Case of the samei where the particulars are . ... 

only knotvn in part,^\^ the estate consist of | ^{^te manager, it be considered as a loan, 
something else than articles of weight or 


Mozarib (or manager), inasmuch as he 
derives a benefit from his own labour and 
I endeavours. 

i A participation in the profit is an essential 
' of the contract. —A contract of Mozaribat, 
I therefore, cannot be established without a 
I participation in the profit; for if the whole 
I of the profit be stipulated to the proprietor 
of the stock, then it is considered as a llazat; 
l \ or, if the whole be stipulated to the imme- 


measurement of capacity, but of which the 
particular substauees are unknown, and one 
of the heirs compound his share for articles 
of weight or measurement of capacity,—some 
have said that this is unlawful; because the 
composition, in this case, is in the nature of 
a sale, or an exchange of property for pro¬ 
perty ; and this is not lawful when one of 
the articles opposed in exchange is uncer¬ 
tain. Tiie most approved opinion, however, 
is, that it is lawful; since the^ uncertainty 
here cannot be productive of strife, inasmuch 
as the thing for which the composition is ' 
made, and which is the subject of the un¬ 
certainty, is in the hands of the rest of the 
heirs. 

The inheritance of an insolvent estate can 
neither he compounded for nor distributed .— 

If the estate be completely overwhelmed _ . _ 

with debt, neither composition nor division contracts, in order that the interests of the 


Chap. I.—Introduclory- 

Chap. II. — 01 a Manager entering into a 
Contract of Mozaribat with another. 

Chap. III. — 01 the Dismission of a 
Manager; and of the Division ot 
the Property. 

Chao. IV.—Of such Acts as may be 
lawfully performed by a Manager. 

Chap. y.—Of Disputes between the Pro¬ 
prietor of the Stock and theManag ar. 

CHAPTER I. 

Contracts of Mozaribat are Con¬ 

tracts of Mozaribat are authorized by the 
LAW from necessity; since many people have 
property who are unskilled in the art of em¬ 
ploying it; and others, again, possess that 
skill without having the property- -henco 
there is a necessity for authorizing these 


of it amongst the heirs is lawful; because 
the heirs are not, in this case, masters of the 
property, as inheritance takes place only 
witn respect to such 
cumbered with some essential requisite of 
the deceased; and the payment of the debts 
of the deceased is one of his essential requi¬ 
sites. If, also, the estate be not completely 
overwhelmed with debt, it is not even then 


rich and poor, and of the skilful and unskil¬ 
ful, may be reconciled :—moreover, people 
... , ^ entered into such contracts in the presence 

property as is uuin- of the prophet, who did not prohibit, but 
confirmed the same; several of the oom- 
panions, also, entered into these contracts. 

The stock is a trust in the manager's hands. 
—W fiATEVER maybe given by the proprietor 
of the stock to the manager is considered as 


becoming to enter into any composition until ' a trust, because the manager takes posses- 


the debts be discharged. Lawyers, however, 
have said that if, in such case, a composition 
or a division be made, prior to a discharge of 
the debts, it is valid.—Koorokhee, in treating 
of partition, observes that it is not valid ac¬ 
cording to a favourable construction of the 
law; but that it is valid upon the principle 
of' analogy. 


siou of the same at the desire of the pro¬ 
prietor, and neither with a view to purcnase 
nor to paAvn.—The manager is also an agent 
on the part of the proprietor in regard to 
the employment of the stock, as he acts in 
that respect by the orders of the proprietor. 
Whenever, therefore, any profit is acquired, 
the proprietor and the inanager are joint 
sharers m it, inasmuch as it proceeds jointly 
from the stock of the one, and the labour of 
the other. 
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MOZAEIBAT. 


eontravt he of an invalid nature^ the 
mixnager, in lieu of profit^ receives an ade- 
uuaU AVre.— -When a contract of Mpzaribat 
IS invalid, it is, in effect, an invalid hire; 
because, as the manager^ acts for the pro¬ 
prietor, with regard to his stock, the profit 
which is stipulated to him is similar to hire 
for his labour. The contract of Mozaribat, 
therefore, where it is invalid, bears the con¬ 
struction of an invalid hire ; and such being 
the case, the manager is entitled only to a 
hire adequate to his labour.* 

A manager opposing the proprietor^ stands 
as an usurper. — If the manager should 
oppose the proprietor, he is then held to be 
an usurper, since he wilfully transgresses 
with respect to the property of another. 

A Mozarihat holds only in such stoch as 
admits of partnership.— of Mo¬ 
zaribat are valid only with respect to stock 
in which contracts of copartnership are 
valid; namely, dirras and deenars (according 
to Haneefa), and also current Faloos (accord¬ 
ing to the two disciples), as has been already 
treated of at large, under the head of Part¬ 
nership, — Hence if a proprietor of stock 
should give goods or effects to another, and 
desire him “to sell them, and then to act 
as a Mozarib with regard to the price, ” + 
the contract of Mozaribat would in such 
case he lawful, because it is not referred to 
the goods or effects, but to the price of these, 
and this is a thing respecting which a con¬ 
tract of Mozaribat is valid.—In regard to 
bis referring the contract to a price at a 
future period, it is lawful to do so in con¬ 
tracts of Mozaribat; because such contracts 
are either in the nature of a commission of 
agency, or of liiro ; and neither of these is 
preventive of the validity of a reference to a 
future period,—In the same manner, also, if 
the proprietor should say, “ receive the debt 


lawful, yet aa a thing purchased by _ 
son so instructed is the property of the' in¬ 
structor, it follows that the contract ot 
Mozaribat relates to goods and effects,* and 
is accordingly unlawful. 

It requires that the profit be determinate, 
—It is one of the conditions of a contract ot 
Mozaribat, that the profit of the proprietor 
and the manager he indeterminate ; that is 
to say, that neither of them be entitled to a 
specitio number of dirins: for il the condi¬ 
tion of a specilic number of dirms be stipu¬ 
lated with respect to one or other of the 
parties, the partnership between them with 
respect to the profit ceases to exist, since it is 
possible that the'whole profit might not exceed 
the number fixed, and it is essential that they 
be partners in the profit. If, therefore, ten 
dirms (for instance) be fixed as the portion of 
one of the parties, the manager is entitled to 
an hire adequate to his labour, because the 
contract of Mozaribat has become invalid, 
since it is possible that the whole profit 
acquired may not exceed the amount fixed, 
in which case there could be no copartner¬ 
ship with respect to it. — The manager is, 
in this case, entitled to an adequate hire, 
because his object in his labour was to receive 
a return, and he is prevented from^ receiving 
such return by the invalidity oi the con¬ 
tract : it ia therefore indispensable that he 
ho paid an adequate hire.—In regard to the 
profit which in such case may be acquired, 
it goes to the proprietor,^ being consi¬ 
dered aa the offspring of his property.— 
This is the law in every case of an invalid 
contract of Mozaribat. It is to be observed 
that an adequate hire, in the caso of an 
in'valid contract of Mozaribat, cannot, in the 
opinion of Aboo 5(oosaf, exceed the quantity 
stipulated. According to Mohammed, on the 
contrary, whatever may be adequate, witn- 


ine proprietor anuLiiu receive j i 

due to me by a particular person, and act as out any regard to tlie quantity stipiuatea, 
_____ ,1 ' Tniicf o-iupTi \ ns has been alreaclv ex¬ 


manager with regard to it; ” the contract of 
Mozaribat is then la'vvful, because, by being 
referred to the period of seisin, it relates to 
substance and not to debt, and it is lawful to 
refer it to a future period, for the reason 
above mentioned.—It is otherwise, however, 
where the proprietor of the stock says, “act 
aa a Mozarib with respect to the debt due by 
you ; for this is not lawful either according 
to Haneefa or the two disciplesaccording 
to the former, because he holds an appoint¬ 
ment of agency of this nature to be unlaw¬ 
ful (as has been before explained in treating 
of agency and sale); and also according to 
the two disciples, because, although such an 
appointment of agency (as they hold) be 


• To understand this it may be proper to 
remark, that where a contract of hire is ren¬ 
dered invalid by the invalidity of any of its 
conditions, the person hired is entitled only 
to a hire proportionable to the subject, and 
not to the hire stipulated in the contract. 

+ That is, “ to employ them in trade, in 
the manner of Mozaribat.” 


must be given; as has been already ex¬ 
plained in treating of partnership.—In a 
case where the contract proves in'valid, an 
adequate hire is declared, in the Jtawayet 
Assil,t to be due, although no profit should 
have been acquired, because the hire of a 
hireling is due upon the delivery either of 
profit or of labour, and the delivery of one or 
both of these here takes place.—It is recorded 
from Aboo loosaf that nothing in such case 
is due, because of its analogous resemblance 
to a valid contract of Mozaribatthat is to 
^a 3 ^ as in a valid contract of Mozaribat 
nothing is due to the manager in the event 
of there being no profit, so, if the contract be 
invalid, nothing is duo to him a fortiori.— 
It is furthor to bo ob^f rvvJ that the of 
an invalid contract of Mozaribat is not to be 
replaced or accounted for in case of its loss 
or destruction;—that is to say, indemninca- 


* Arab. Rakht woo Mattaa, as distin¬ 
guished from Mai. See Yol. l.,p. 10. 

+ The original traditions. A law-book »o 
called. 
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Aoi incumbent upon tlie manager;— i tbe proprietor in virtue^ ot his right of ^ 
as there is no responsibility for a perty, so long as it eontinuea in his posses- 
jEoss of stock in a valid oontraot, so neither is I sioa no delivery of it to tho manager can be 
there any in an invalid contract; and also, cortitled.—In the same manner, also, if one 
beoanse, as the manager in the case of an of two Mozaribat partners, or one of two 
invalid contract is only a hireling, and the Ainan partners,* deliver stock to any person 
stock remains in his possession merely that in the way of a Mozaribat, and stipulate 
he may employ it, no indemnideation is due that the other partner^ shall also engage in 
from him on account of its destruction. ■ the management of it, such contract of 
A7id m)t subjected to any uncertainty—' Mozaribat is null,-y-beoause the other part- 
AwoTffBR requisite, in contracts of Moza- i ner is also a proprietor of the stock in ques- 
ribat, is that there be uo condition creative | tion, although he be not a party to the 
of an uncertainty with respect to the prolit; Mozaribat agreement. 

for such a condition invalidates tlio contract, I And -so also^ a condition of w.a'nctge'nfient 
from its destruction of the object of it. Any ' by the contracting party, although he be not 
other invalid conditions, however, excepting | the proprietor, —If the contractor of a M.o- 
this, or such as are opposite to the nature of ; zaribat agreement be not the proprietor of 
the contract, do not invalidate the contract, | tho stock, and stipulate that he also shall 
but of themselves fall to the ground, as in | unite with the Mozarib, or manager, in tho 
the case of a condition of loss to the manager management of the_ stock, such agreement 


(where it is stipulated that “ whatever prolit 
may accrue shall be shared between the pro-, 
prietor and the manager, according to their 
agreement; but that if any loss result, it shall 
fall entirely on the manager’^). The con¬ 
tract of Mozaribat, therefore, is not annulled 
by the stipulation of conditions of this 
nature, but the condition itself is null; 
because, as the condition is merely redun¬ 
dant, and is neither productive of a dissolu- 


or contract is invalid, where tho contractor 
happens to be incompetent,—that is, where 
he IS a person who (like a privileged slave) 
cannot lawfully undertake the management 
of stock, in tho way of Mozaribat. — ‘W here, 
therefore, a privileged slave gives stock to 
another to manage in tho way ot Mozaribat, 
stipulating that he shall, conjunctly with 
the manager, act with regard to the stock, 
for a proportion of the profit, the contract is 


tion of the partnership, nor of uncertainty I invalid, because although the slave be not 
with respect to the profit, the contract of I actual proprietor of the stock, yet as he has 
Mozaribat is not thereby rendered invalid ; a possession of it, with the power of ^employ¬ 


ment, he is held to be the same as the pro-, 
prietor, and therefore his possession of it is 
destructive of the validity of the contract. 

l/nless he be competent to undertake it,— 
Bot if the party be competent to receive 
stock, and act as a manager, then the con¬ 
tract in question would not bo invalid; —as 
where, for instance, a father, or a guardian, 
gives the property of his infant charge to 
hny person, to manage in the ivay of M ozari- 
bat, stipulating that he himself, in exchange 
for a certain share of tho profit, shall join, in 
the management of the stock;—in which 
case the contract is valid; because, such a 
person being himself entitled to undertake 

_ ____^ _ _ the management of the infant's property, in 

order that he may be competent the way of Mozaribat, is equally eiiiitled to 

I 1 fTft wy-k/Nki-i y-i % n r'r'\ ^ t n \rraiT i^T 


in the same manner as agency doe^ not 
become invalid from the invalidity of its 
conditions. 

That the stock he completely made over to 
the Anothkr requisite in Moza¬ 

ribat, is that the proprietor deliver over the 
stock to the manager, and retain, no seisin of 
it, because it is in the manager’s hands in 
the nature of a deposit,-and must therefore 
be in his sole possession, and in no respect 
in iiossession of the proprietor, ^ It is other¬ 
wise in a contract of partnership; because, 
in a contract of Mozaribat, the property is 
supplied by the one party, and the labour 
by the other; whence it is indispensable 
that the property remain entirely with the 
manager, in order that he may be competent 
to perform 'the necessary labbur with regard 
to it; whereas, in partnership, the labour is 
supplied by boh parties ; whence, if it were 
stipulated that the property shall remain 
entirely with one of the parties, a oontraot 
of partnership would not be established. 

A condition of management by the proprie-^ 
tor invalidates tho contract, —A coitDiTiON^ of 


join in the managetnent of it in the way of 
Mozaribat, with others. 

The manager is at liberty to act with the 
stock according to his own discretion. —As 
contracts of Mozaribat are absolute, that is 
to say, are not restricted to time, place, or 
other circumstances, it is thereforii lawful 

_ _ _ fhe manager to purchase or sell, or to 

management by the proprietor of the stock eat of, or travel with, the stock: or to lodge 
invalidates a contract of Mozaribat; because, it, either as a Bazat or a deposit; because 
where such a condition exists, the stock can the contract is unrestricted ; and the object 
never be possessed solely by the manager, of it is the acquisition of profit; and as this 
wherefore he cannot be competent to act | cannot be accomplished but by trade, the 
with respect to it, and thus the object of the i contraotof course extends to every occurrence 
contract (namely, a participation in the in commerce ; and the appointment of an 
profit)caniiotbeeffocted;—and this, whether agent, or the giving property by way of 

the proprietor he of sound understanding or I__—-- - —- 

otherwise (such as an infant), beoause, as | » a i-i i. i • i; i 

the possession of the stock is established m | See Partnersbip, Vol. 11 p. 
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MOZARIBAT. 


or the deposit of property, are all j 
ooourrafloes of oommeroe;—and in the same | 
Tnit.Tiner, travelling is evidently so,^ because , 
a trustee, who has no power of action with 
respect to his trust, has yet a power of, 
travelling with it, and therefore a manager, i 
who has the power of action with regard to 
the stock, is entitled to travel with it a for¬ 
tiori : -besides, the word Mozaribat in itself ' 
implies this power, as it is derived from, 
Zirrib, which signifies to walk on the ground^' 
or, in other words, to travel.^-It is recorded 
from Aboo Yoosaf that a manager is not at 
liberty to travel; and he has also related an 
opinion of Ilaneefa, that if the proprietor 
should give the stock to the manager in his 
own city, the manager is not in that case at 
liberty to travel, because to travel with 
property is an unnecessary endangerment 
of it; but that, if the proprietor give the 
stock to him in some other city than his ' 
own, he may then travel to his own city, 
because it is not likely that a man should ' 
contiuue always travelling; and avS the pro¬ 
prietor knowingly gave him the stock in , 
another city than his own, it may bo pre¬ 
sumed that he thereby consented to his I 
travelling with the property to his own , 
city. 

!But he cannot entrust it to another in the 
manner of Mozaribat without the proprietor's 
Consent. —It is not lawful for a manager to 
make over the stock to another, in the way 
of Mozaribat, unless with the consent of the 
proprietor, or unless he should have em¬ 
powered him to aot according to his own 
judgment and discretion; because a thing 
cannot include its like, since both being of 
^ual force, one cannot yield to the other.— 
Hence it is necessary either that an ex¬ 
press permission should have been given, 
or an absolute and discretionary power have 
been delegated,—This case, therefore, is 
similar to that of the appointment of an 
agent; for one agent has not the power of 
appointing another agent, unless the con¬ 
stituent should have said “ aot aocordiim to 
your own judgment and discretion.”—It is 
dilferent with respect to the depositing of 
property, or giving it by way of Bazat, 
because these acts are lawful to a manager, 
as they are of a nature inferior to a contract 
of Mozaribat, and a thing may includo its 
inferior. 

JVor lend it to another^ although his powers 
he discretional. is not lawful for a 
manager to grant a loan to any one out of i 
the >fozaribat stock, although the proprietor j 
may have said to him ** act according to 
your own discretion; ” because the pro- 
prietor of the stock, in giving this dis¬ 
cretional power, means to give a latitude 
with respect to such tilings only as are 
relative to trade ; and a loan is not connected 
with trade, but is a gratuitous deed, in the 
same manner as charity, or a gift; where¬ 
fore, by giving a loan, the object (namely, 
profit) cannot be obtained, since to receive i 
back more than what is lent is not lawful. — ' 


Giving property in the way of Mozaribat, 
the other hand, is in the nature of trade, ana 
therefore a manager in such a case may give 
the stock which 13 the subject ot it, ^by way 
of Mozaribat, to another, provided the pro¬ 
prietor have empowered him to act according 
to his j udgment and discretion. — The case is 
the same with respect to partnership and 
commixture ol the stock with the managers 
own property j—that is to say, if the manager 
should commix the stock with his own pro¬ 
perty and thus become a partner therein, it 
IS lawful, provided the proprietor have 
empowered him to act according to his judg¬ 
ment and discretion, because mixture and 
copartnership are in the nature of trade, and 
the power so given is therefore held to extend 
to it. 

2%e manager cannot deviate from any 
restrictions imposed upon him in the contract, 
— If a person give property to another by way 
of Mozaribat, and restrict his management 
of it to a particular city or to particular 
articles, it is not lawful for the manager to 
deviate therefrom; because this is in the 
nature of a commission of agency; and as 
restriction is attended with an advantage, it 
is therefore allowed to operate,—(An expla¬ 
nation will hereafter bo given of the nature 
of restriction.) — Neither is it lawful for the 
manager under such circumstances to give 
the stock by way of Bazat to another person, 
to be carried by him from that particular 
city ; for as it is not lawful for the manager 
himself to carry it from that city, ho there¬ 
fore is not entitled to delegate such a power 
to another. 

Upon violating the 7'estriction^ the manager 
becomes 7*esponsible for the stock, —If the pro¬ 
prietor restrict the management of the stock 
to a particular city, and the manager never¬ 
theless carry it to another city, and there 
purchase sometliing with it, he becomes in 
that case responsible for the stock; and 
whatever ho may have purchased with it 
becomes his property, as well as tho profit 
which may arise therefrom ; because he 
stands as a usurper, since he has assumed a 
power of action with respect to the property 
of another without that other’s consent- — 
If, however, the manap:er. having carried the 
stock out of the particular city, should not 
purchase anything with it until he had 
returned to the city to which the proprietor 
had restricted his power of action, he be¬ 
comes freed from responsibility (in the same 
manner as a trustee who has opposed the 
depositor becomes freed from responsibility 
on the cessation of such opposition),— and 
the stock resumes its former nature |>f 
Mozaribat, in virtue of its continuance in 
the possession of the manager, under the 
original contract.— In the same manner, also, 
if ^ the manager, having bought something 
\vith part of the stock in the city in (Ques¬ 
tion, should depart from it with the reinai uing 
part of the stock, and again return without 
having purchased anything with it, in that 
case both the purchase which was at first 








tlie part wWoh was afterwards says " Talte this stock on condition tha'^^ 
Sii^t back, are considered in the nature pnyihase with it from the 
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of Mozaribat, for the reason 


or the reason a Dove-men- . or sen w iiuem , —yj-. — 

tioned."—It is to be observed that what , for a Sirf-sale,_on condition that 
has been here related with respect to the, with it trom birrafs [bankers], or sell it to 
manager^ booming responsiblo upon carry- , them ;•’-&? th® r“"rJi?fw of wf 
ine tL stock to another city, and there mstance) sell the stock 'i'®?f J°°A 
makinff a imrchase with it, is recited from to a person who is not an inhabitant ot that 
.1 w ” ca 1 _ T_ AT..t-in/!< ni+.v ni* Intter instance) sell It to some 


thelaraa Sa'i^iieer.—In the Mabsoot, treating- 
of Mozaribat, it is related that the manap-er 
becomes responsible immediately on carrying 
the stock from the prescribed city.—Ihe 
more approved doctrine, however, is that 
the manager becomes responsibly imme- 


city, or (in the latter instance) sell it to some 
one who is not a Sirraf, his act is lawful; - 
because the first of these restrictions is merely 
a restriction in point of place; tor as the 
people of Koota are all diflerent in regard to 
their judgments and manner of transacting 

1_ : A \ _ -_X. .«.w^ 4-a\ 4-1^ rt-rvi 1 in nA/iTi CiV€% I 


the manager becomes responsibly imme- uieir juugmeuts uuu iijaiT.icx v. 
diatelv on carrying away the stock from the ! business, the restriction to them in general 
wTscribed city^ and that upon his making a i could be attended with no advantage, whereas 
purchase with it in another city the respon-, the restriction to the place is advantapoiia 
sibilitv becomes fixed and permanent, since in regard to the preservution of the stock. 
there then exists no probability of hia bring- and t.hn second of these restrictions is a 
ing it hack to 'nrcanviherl eitv.—Th 
condition stated 


uuauiiitv ui. and the second of^ these restrictions is a 

the prescribed city.—The restriction to a particular mode ot sale ^ lor 
condition stated in the Jama Sagheer, there- as he did not confine the 
fore, of the manager making a purchase out one individual, hut to a ® • 

of the city, relates to the confirraation of the j people who prosecute the business of birrat , 
responsibility, and not to the original birth' it is evident that the restriction was mea t 
of R which takes place immediately on merely to a Sirf sale.—Such is the meaning, 
carrvino* the property out of the city | m common acceptation, ot the rest notion in 
J^eslriction to any particular part of a these two particular cases ; but not in othe^. 

fn ' Ihp. rM 7 itract mau he restricted^ in lU 
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city is invalid—I f a person give stock to 
another by way of Mozaribat, on condition 
of his making a purchase with the said stock 
in the market-place of a particular city, the 
condition, is invalid ; because a city, notwith- 
staudiug the distinction 6f its parts, is yet 
like one place, and such a restriction is 
Ih'-rcfore useless. ^ 

Unless stipulated under an express excep¬ 
tion of any other place,—I f, however, he 


The contract may he restricted, in ils 
operation, to a particular period, - If the 
proprietor limit the Mozaribat to a par¬ 
ticular period, the contract becomes null at 
the expiration of that period ; because, aS 
this is a commission of agency, its conti¬ 
nuance is therefore restricted to the period 
specified; and as the restriction of its du¬ 
ration may be advantageous, it therefore 
operates in the same manner as a restric- 


tion of any other place, — if. However, ne upeiaies m -nc oo-mn x.. r. 

expressly lirait the purchase to'the market- tion to a particular place, or to a particular 
TUonri Kv Raviup*. “ nurchase with this stock mode ot sale. _ 


pl^nfi by saying, “ purchase with this stock 
in thft market-place, and nowhere else," a 
purchase made out of the market-place is in 
that case unlawful, because the proprietor in 
this instance has expressly declared that 
“ he shall not make a purchase out of the 
market-place; ’ ’—and the proprietor is autho- 
rized to lay this restriction.—^The restriction 
here mentioned is to be understood in the 


mode ot sale. 

Nothing can he purchased, hj the manager, 
which is not a subject of property, in virtue 
of seisin, imth respect to the 'proprietor — 
A MANAGER is not at liberty to purchase, 
with the stock, a slave, who would become 
free by being transferred to the propiietor, 
whether from the circumstance ot affinity, 
or from any other cause (as if the proprie- 


hprp mentioned is to be unaerstooci in rne ■ or irom aixy i v- s 

nronrS saAinAo the manager, “I give ' tor had already vowed to emancipate him), 
this stock to you on condition that you act because the contract has been made with a 
wVA, it ia sul a manner” (“ tlmt, v,>n mir- ! view to the acquisition of profit, which,ci 
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chase cotton with it, ’ for example) ^ or, on 
condition that ‘‘you employ it in such a 
plo.ee/'—and so also, f’rom_ his saying, 
“ Take this stock and employ it in Koofa ; 
or, “ Take this stock on condition of half the 
prvillt ariiing fro»Tn it in Koofa,^—If, how¬ 
ever, the proprietor were siraoly to say, 
“Employ this stock in Koofa,” the manager 
may then employ it in Koofa or out of 
Koofa.—The proofs, upon these points, are 
connected with A.rabie grammar. ^ 

Tht manager ynay he restricted, i« 
transnetions, to particular p* Av the 

proprietor say to the manager, “ Take this 
stoek, on condition that you purchase and 
sell with it with a particular person, such 
restriction is valid, being founded on the 
particular credit in business of the person 
to whom it relates.—Itis otherwise where he 


view tu LilCi --- 

be obtained only by repeated acts, such as 
previous purebase and subsequent sale; and 
to this last the freedom of the slave operates 
as a bar and for this reason the purchase 
of all such things as do not become property 
in virtue of seisin (such as wine or carrion), 
is not comprehended in a Mozaribat con¬ 
tract. (It IS otherwise with respect to the 
purchase of a thing under an invalid sale i 


• Sirraf is derived from Sirrif. which 

signifies a pure sale, or the not of • X‘’nanpiug 
one sort of specie for another : hence Siriaf 
means not only a hanker or money eban^rr, 
but also any one whose dealings are oi that 
nature, and consequently a negotiator ot 
birt sales. 
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comprehended in a Mozarihat con¬ 
tract, since the^ manager may lawfully sell | 
-that'^hing again after seisin; and conse- | 
quently profit, which is the object of the 
contract, may in that case be obtained.)—If, 
therefore, a manager purchase a slave who 
becomes free with, respect to^ the proprietor 
of the stock, such purchase is not molnded 
in the Mozarihat stock, but is considered to 
have been made for the manager himself; 
for the bargain being valid with respect to 
the purchaser, is therefore effectual with 
respect to him, in the same manner as in the 
case of an agent for purchase who opposes 
his constituent. 

The manager cannot purchase a slave, free 
tcith respect to himself, where any profit has 
been previously acquired upon the stock ,— 
It is not lawful for a manager to purchase 
a slave who is free with respect to the ma¬ 
nager himself, where a profit has been gained 
upon tlie stock; because the share of the 
manager (namely, in the profit) would in i 
this case become emancipated from the ' 
whole stock, and consequently the share I 
of the proprietor would be vitiated,* accord- j 
ing to Haneefa. (The two disciples hold 
that it would become emancipated, because 
of the known difference of their opinion , 
from that of Haneefa concerning the divi- j 
sibility or indivisibility of manumission.)— 
Now, where a slave becomes emancipated, 
either wholly, or in part, he is no longer a j 
lawful subject of sale ; and consequently 
the end of the contract (namely, the acqui- ! 
sition of profit) cannot by this means be | 
obtained. Hence it is not lawful for a 
manager, where a profit has been gained j 
upon the stock, to purohaso a slave who, ( 
with respect to himself, becomes free.—If, 1 
however, he should make this purchase, 1 
under such a circumstance, he becomes re- ; 
sponsible for the amount of the Mozarihat i 
stock so expended, because he is then held , 
to have made the purchase for himself, and j 
he has paid the price out of the stock.—But 
if there have been no accession of profit to 
the stock, the manager may lawfully pur¬ 
chase a slave that is free with respect to 
himself, because there exists no bar, in this 
case, since the manager has no share in the 
purchase,t so as to render his portion in 
the slave free.—And if, after the purchase, 
a profit should arise, from the slave increas¬ 
ing in value, the manager’s portion of the 
slave, involving his share ot the profit, is 
emancipated; and he is not, in this case, in 
any respect responsible to the proprietor of 


• .Because the slave, by becoming free in 
part, is rendered unsaleable, and obtains a 
claim to freedom, 

f For, as no profit has been, as yet, gained 
upon the stock, and as the profit is the only 
thing in which the manager has any share, 
it follows that no part of the manager’s pro¬ 
perty is expended in the purchase. 


the stock,* because neither the inorea^ Mj 
the value, nor the share acquired by the 
manager, were effected by his means, but 
operated of themselves independent of his 
will or endeavour. Hence this case in the 
same as where a person becomes heir to a 
relation, or to some one else; as if a wife 
should purchase the son of her husband, 
and should afterwards die, leaving behind 
her husband and brother ; in which case the 
child becomes free, and the father is not in 
any degree responsible; and so also in the 
case in question.—(It is to bo observed that 
the slave in question mast perform emanci¬ 
patory labour to the proprietor of the stock, 
to the amount of his share in him, as the 
proprietor’s property is involved in his per¬ 
son; he must therefore perform emanci¬ 
patory labour, in the same manner as in a 
case of inheritance.) 

Case of the manager purchasing a female 
slave, and begetting a child upon her .— If a 
person give one thousand dirrns to be man¬ 
aged, in consideration of a moiety of tho 
profit, in the way of Mozarihat, and the 
manager purchase, for the thousand dirms, 
a female slave of the value of these thousand, 
and afterwards have carnal connexion with 
her, and she in consequence produce a child 
also valued at one thousand dirms, and the 
manager claim the child, and the child after¬ 
wards increase in value to fifteen hundred 
dirms, in this case the proprietor of the 
stock has it at his option either to claim 
emancipatory labour from the slave [the 
manager’s child] to the amount of one thou¬ 
sand two hundred and fifty dirms; or to 
emancipate him : but the manager does not 
owe any indemnification to the proprietor 
for his share, though he be rich. The reason 
of this is that there is a presumption of the 
validity of the claim here made, since it is 
possible that the female slave may be the 
wife of the manager, by her former proprie¬ 
tor having, first contracted her in marriage 
to him, and afterwards sold her to him on 
behalf of the Mozarihat stock ; and that the 
child which she produced may have been the 
issue of his cohabitation with her :—but his 
claim to the child was not effectual (that is 
to say, the child was not emancipated), be¬ 
cause the condition of its emancipation 
(namely, his right of property in the slave) 
did not in any respect appear, as no profit 
had as yet arisen from her; for the value of 
each (namely, of the mother and child) was 
exactly equal to the amount of the stock, and 
consequently no profit existed in either of 
them; in the same manner us where the 
Mozarihat stock consists of different sub¬ 
stances, and the value of each substance is 
equal to the stock,—in this way, that a per¬ 
son purchases, with a stock of one thousand 
dirms, two slaves, and each of them after- 


• That is, he owes him no indemnification 
for the vitiation ot his property in the slave 
from this circumstance. 
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■ S^rds yecomes wortli one thousand dirms,— I 
,14 whu'li case no profit is held to exist in 

' ' ei^er of them; and so also in the case in 
question-and as no profit appears, it fol- 1 
lows that the manager obtains no share 
whatever in either the slave or the child, and 
consequently that his claim is invalid: but | 
upon the child exceeding the stock in value, 
a profit then appears, and consequently the 
claim formerly made then becomes valid.—It 
were otherwise it’ the manager were first to 
emancipate the child,* and afterwards'the 
value of him to rise, for this emancipation 
would be altogether invalid (that is to Bay,_ 
would be inefi’ectual after the appearance of 
profit, as well as before), because the libera¬ 
tion is an indication of manumission, and 
the indication being null at the time, from 
non-existence of a present right of propertyf, 
cannot afterwards become efieotual in conse¬ 
quence of a supervenient right; whereas 
claim, on the other hand, is an express noti¬ 
fication, and hence may lawfully be admitted 
as effectual, in consequence of a supervenient 
right — (in the same manner as where a per¬ 
son, having declared the slave of another to 
be free, afterwards purchases him ; in which 
case the slave, after the purchase, becomes 
free, iu virtue of the previous declaration); 
—and the claim being effectual after the ex¬ 
istence of profit, and the parentage, also, 
being established, it follows that the child is | 
free, in virtue of the manager’s right of pro- ' 
perty in a part of him : and no compensation 
for any part of his value is due from the 
manager to the proprietor of the stock, 
whether the manager be rich or poor ; be¬ 
cause the freedom of the child is established 
in virtue of the parentage, and also in virtue 
of the manager’s right of properhy^ (that is 
to say, in virtue of both) ■—but as the right 
of property is established subsequent to the 
parentage, the freedom is therefore referred 
to the right of property, which takes place 
independent of the will and endeavoiir of the 
manager, and in which therefore he is guilty 
of no transgression; and as the inderanitica- 
tipn for emancipating a slavej is an indem¬ 
nification for damages, it is not due but in a 
case of transgression.—The proprietor of the 
stock is entitled, on this occasion, to demand 
emancipatory labour of the male slave, be¬ 
cause the property which he had in him re¬ 
mains, as it were, detained in him ;--and he 
is also at liberty to emancipate him, because 
a slave who owes emancipatory labour is 


* That is to say, “ it were otherwise if the , 
managers claim (involving the emancipation 
of the child) were first admitted, &c/' 

t As the manager acquires no right of pro¬ 
perty iu the child until such time as a profit 
be obtained upon it. 

t As where a partner (for instance) eman¬ 
cipates his share in a slave, which induces 
his ultimate freedom in toto, and is therefore, 
in its consequence, destructive to the pro¬ 
perty of the other partners. 



(according to Haneefa) like a Mokatib Alllm. 
the proprietor is therefore empowered to 
emancipate him.--If the proprietor require 
the labour, the slave mast perform it to the 
amount of one thousand two hundred and 
fifty dirms ; for tiie proprietor is entitled to 
one thousand on account of the stock ; and 
the remaining Jive hundred, which is the 
profit, is equally shared between him and 
the manager ; the labour, therefore, must be 
performed to the amount above stated : and 
upon the proprietor thus obtaining that 
amount of him, he is then entitled to take an 
equivalent for half the value of the mother; 
because the proprietor being entitled to one 
thousand DiitMS out of the twelve hundred 
and fifty, on account of the stock (whicli 
claim must always be first satisfied), it fol¬ 
lows that the female slave is altogether pro¬ 
fit, and is therefore equally shared between 
the proprietor of the stock and the manager: 
and as the manager foi’inerly preferred a 
claim that was valid (since there was a pre¬ 
sumption that he might have cohabited with 
the female slave in virtue of marriage), and 
the efficiency of which remained suspended 
only on account of the defect in his right of 
property, and became effectual on the estab¬ 
lishment of that right, by which means the 
female slave becomes his Am-Walid,—he [the 
manager] is therefore responsible for the 
share of the proprietor, whether he be rich 
or poor, because the responsibility in this in¬ 
stance is responsibility for assumption of 
property, and a responsibility of this nature 
does not remain suspended on transgression ^ 
—^iii the same manner as where a person, in 
virtue of marriage, cohabits with the female 
slave of another, and a child is born of her, 
and this person afterwards obtains, by in¬ 
heritance, a right of property in her, jomtly 
with another person,—in which case the 
person in question is responsible to the other 
for his share; and so also in the ease in 
question : - contrary to responsibility for the 
cnild, os before treated of. 


CHAPTER II. 

or A MASTAaER ENTEBIWQ INTO A CONTRACT 
OF MOZAKIBAT WITH AN OTHER. 

A manager entrusting the stock in his 
hands to a secondary 7 na 7 iager, is responsible 
to the proprietor, upon any profit being ac^ 
quired on If a managp give^ stock to 
another person, in the way of Mozaribat, with¬ 
out authoi'ity from the propidetor of the stock, 
in that case the first or principal manager 
is not responsible [for the stock] either on 
account of having, so given the stock to the 
other, or on account 01 that other's employ¬ 
ment of the same, until such time as*profit 
shall have been aeqaired thereon: but when¬ 
ever profit takes place, then tlie principal 
manager becomes responsible to the pro- 


J 
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^ ^ .0^ the stock.—This is recorded by I 

llaHjui ft<i an opinion of Haneefa. The two j 
■diseiples maintain that the primary manager 


§1 


tion.“Others, again, have said that _ 
proprietor is at liberty, in the opinion of all 
our doctors, to take a compensation either 


becomes responsible, immediately upon the | from the principal or the secondary manager; 

n-F +1-10 /I o ifTT maTi <v rviot. TiTrndi+nOT* <i +l-i n a n li +Vio oorv»Tvio»-» -ri i icl 


action of the secondary manager, whether 
profit may have been acquired or not: and 
this is agreeable to the Zahir Rawayet.— 
Zifier holds that the^ primary manager is 


and this is the common opinion. This is 
evidently the opinion of the two disciples, 
! because, according to them, a secondary trus¬ 
tee is responsibleand it is also evidently 


responsible for the giving of the stock to 1 agreeable to the opinion of Haneefa; because 
the other, whether that other may have | the principal manager was guilty of a trans¬ 
acted with regard to it or not (and there is ' gression, in giving the stock to the secon- 
an opinion recorded from^ Aboo Yoosaf to dary manager without the proprietor's per- 
the same eflect); because it is lawful for a ; mission ; and the secondary manager was 


manager to give the stock by way of deposit, 
but not by way of Mozaribat; and as, in 
the case in question, it was given by way of 
Mozaribat, the manager was therefore guilty 
of a trespass, and is consequently liable to 
responsibility.—The argument ol* the two 
disciples is that the stock is here in reality 
given as a deposit; and is only rendered 
Mozaribat by the action of the secondary 
manager;—“ therefore (say they) there are 
two circumstances in this case, and we pay 
attention to both circumstances, and deter- 


also guilty of a transgression, in taking 
possession of the property of another with¬ 
out his consent. Respecting the two oases 
of a manager and a ’trustee, the difference 
between them, according to Haneefa, is that 
the secondary trustee takes possession of the 
deposit with a view to the benefit of the 
principal trustee, and is therefore not re¬ 
sponsible; whereas the secondary manager 
seizes the stock with a view to his own profit; 
on which account it is proper to make him 
responsible. It is to be observed that, upon 


mine, accordingly, that, responsibility takes the primary manager becoming responsible 
place in case of the action of the secondary ' for the stock, the contract of Mozaribat be- 
manager; but if he do not act, and the pro- ' tween him and the secondary becomes valid; 
perty he lost in his possession without anyi and the profit is participated between them 

„_i. agyeeabiy to their stipulation; because the 

primary manager becomes proprietor of the 
Mozaribat stock, in consequence of his re¬ 
sponsibility, from the time that he exceeded 
his authority, by making it over to another 


transgression, responsibility is not in that 
case incumbent."“The reasoning of Haneefa 
is that the mere act of giving, previous to 
the action, is a deposit, and after the action 

it is an entrusting, in the manner of a ___^__ 

Bazat; and as both these deeds are lawful, without the owner’s consent, whence it 
to a manager, he is not consequently re- i the same as if he had so given his own pro- 
sponsible for either of them :—but, upon perty. If the proprietor, on the other hand, 
profit accruing, the first manager renders ! should require the indemnification of the 
the secondary one a sharer with him in the , secondary manager, then the secondary must 
stock, and is therefore responsible in the ' revert for satisfaction to the primary mam 


same manner as if he had mixed the stock 
with the property of another, in wRich case 
he would have become responsible in conse¬ 
quence of his having rendered that other a 
sharer in the stock ; and so also in the case 
ill question. All this proceeds on a supposi¬ 
tion of both the Mozaribats being valid: 


ager, because of their contract of Mozaribat, 
as he acts on behalf of the primary manager; 
—in the same manner as where a proprietor 
takes a compensation from the trustee of an 
usurper, in which case the trustee has re¬ 
course to the usuper; and so likewise in the 

- --- -- --- case in question : and also, because the priu- 

but if one or both of them be invalid, then j cipal manager deceived him in the body of 
the primary manager is not responsible, the contract. And in this case also the 
though the secondary manager should have j contract of Mozaribat between the primary 
acted with regard to the property; because, and the secondary managers is valid, because 
in such case, the secondary manager is con- 1 responsibility ultimately falls upon the pri- 
sidered as a hireling, entitled to an adequate mary manager, and it is therefore the same 
hire,- and hot to any share in the profit. , as if the proprietor had taken a eompensa- 


Mohammed, in the Mabsoot, observes that 
in case of the validity of the Mozaribat, the 
primary manager becomes responsible ; but 
he has not stated the consequences with re¬ 
gard to the secondary manager. Some have 
said that he is not responsible, according to 
Haneefa, and that he is so according to the 
two disciples; proceeding on the different 
opinions which they have maintained with 
regard to the trustee of a trustee,—Haneefa 
holding the principal and not the secondary 
trustee to be responsible ; and the two disci¬ 
ples holding the proprietor to be at liberty 
to take the compensation from whichever 
he chooses; and &o also in the case in ques¬ 


tion from him first but the profit, m this 
case, is fair and lawful to the secondary, 
and not to the primary manager; because 
the secondary is entitled to the profit on 
account of his management, in which there 
is no baseness; but the principal is entitled 
to profit merely from his right of property, 
which, being founded only on the payment of 
the compensation, is not altogether mee from 
baseness, since a right of property meredy 
constructive is in one shape established, but 
in another shape it is not established. 

Case of a manager entrusting the stock to 
a secondary managery with the proprietor's 
concurrence, —If a person give property to 
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\ wav of Mozaribat, on condition ' divided equally between the proprietoTig^X_ 

the Profit and with permission to , the primary manager; because the primary 
lim^o ?he proper^ to aLther in the , manager has agreed to let .Imjcon^ny 
way of Mozaribat. and the manager, accord- ma nager ^'^v® one half of the whole p ^ 
invTv eive the said property to another by and the proprietor of the slock having ab^e^hy 
w^ofMSaribaAon condition of a third of, agreed to this, the secondary manager is 
the’profit; and the secondary manager em- entitled to one half accordingly^^, and^^^ 


Xll6 "pYOllX j d livl LAIC ^ ^ 

pl<,v thP. said Stocks and acquire proht upon 
It. in that case, if ilu* propni lor should have 

Bnidlo the iir>l maiiaKor, *’ hat#tvi r adx in- 
\inr- Gr.i) AkiiiKhty may Rruit upon it u 
between you and me in an equal 
then a half of the whole profit io d‘ie to 
the propiietor, one third to the secondary 
nuniJLfi'r, onu one to ih-o p»riniM.' 

manager ; —because the act of the piiinary 
iimnaK‘’r^ in RiviuKtho stock totht o-conduf V 
iiidUMK-rr bv wuyof Mcxaiibat, wai lawful, 
he had the consent of the jiropntlor thm - 
to ; hut -is the piopru tor «tipululcd to nun* 
i.llon* h ilfof the whoh- profit,, he u. there- 
fon^ entitled to it, and the remuinmp: halt is 
all with which the nmnDRerluD* any concern ; 
and a- >ic ngr- i d to ^ve ii tbn d ot the w hole 


enririea loonemuA --- 

proprietor established for himself one nali ol 
the profit that might accrue to the primary 
Miuna^'^tT, jnd '»nc half i>nly wf th* t\b«de 
iii criuB lol.im !U> tb- half 'kIucIi R0.>i.. the 
secondary must necessarily qe .kdurted), 

: it follows that this half cs divided betwicu . 

them- , , ^ 

I Ir a ym'pni'tor give stock to any person 
by way of Mozaribat, upon condition that, of 

whatever udvantHK*’ nmy accrue lb^ fcon. 
one half -hnll o t*: him,—that, ohm 
hulf cf the lucn am-, above the ongitiol 
atiiount, »hnU bo divided ••ouftUy bili^'/vn 
him and lh*‘ manager^ and nt tlu* turM- 
tiim permit the muiuigrr tocnfruf»t the Mock 
* in the way of Mcnarihal to antdli* r, nnd the 
njtmuker accordingly viyc if *Jp 




ir>.e oniv one si-s-m ux liic — 

- Ol.' l-Kilf oi the proit is, in this instance, 
fair and lawful to the two managers,although 
the primary manager has ncit employed him¬ 
self [with regard to ihe stock], because the 
industry of the secontiary.nnunaj:er is held to 
be that of the primary:—in the rame manner 


one nan oi me .. { r. x* 

the proprietor is entitled to one hull ot the 
profit, and the secomiary rniiiiag r to the 
other half, whilst nothing whatever is due 

to the primmy marjuKtr; loi the M<‘i uh«tMcr 
imviug iN»nditi‘ u* d for him^elt oii» half of 
the luopcpty iu an abwlute iraiiner. oiy halt 
.1 * _ 1 .:.^ . nil,-! ns itrincinul 




aw wb* rc ll pi rnvni iuivt .... . 

a garment fnr one dirm ; and the J>' P*oii ^o 
hin d hiteH another to do the work l<»r hall m 
diriu ; in v/hich ense. although thr prmcipul 
hirdimr diM -* yet Iu is fairly an 

biwt'ullv entUUd to the profit of nn halt 
dinn. the w. rk of lb. c;.tidury w o«r- 
sidcjod B» 111- work Bat if. ui the c.y 
in nuf Ition, the proprietor slunild have ; anl. 

^Vb^t♦ '‘T advantage *-an Almighty 
to vou, is between yon and me in an equal 
decree then the secondaTy manager is 
entith d to one third, and the r. mainaer ih 
divided in an equal degree Detwicn the 
Tiroprietor and the principal manager i— 
cause, in this instance, the proprietor com- 

-its the disposal of O.OP.OPVT V O 


rnonaptr ;.t-rccd to py ono halt {which is 
thi diare that wcnlcf be due to hinitcll) to 
the f 4 *t'ondary inonngtT, jho wme inun 
' thc!v.fon be given to him; hence be himself 
is entitled to xi- thin^ ;-ifi thr name manner 
1 wilt rc a peP’^pu hirea another to make nun 
n gnin- nt for ono clinn, nxiil ih^ pernon so 
hind again hire# another to do the work lor 
I OIK dim; oIpo, in which canc the ctcomlnTy 
hirf ling w‘<»iild be entitled to the dirm, and 
' nothing whaiever would be due to the prin- 
cipaj ; tiiid so also in the case in question.— 
But if the primary manager agree to give the 
1 pf-noTidaTv one two thirds of the profit instead 
1 of one half, then the proprietor is entitled to 

S-fS&HSfeg ks«S*l~S 5 S 

hf ncc there i» uu MVidmt diflcrcnr ^ between nc»follow that the ly.n- 
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which is a cause of recourse,— ] privileged slave enter into a contract 
that in tw gay, entitles the secondary to re- j Mozaribat with a Btran8:er, stip^ilatin^ that 


T^rtand have recourse to the principal;—in 
the same manner as where a person has been 
hired to make a garment for one dirm, and 
he again hires another to do the work for one 
dirm and an half’,—in which case the secon¬ 
dary hireling is entitled to an half dirm from 
the property of the principal hireling ;—and 
so likewise in the present case. 

Section, 

The contract may stipulate a proportion of 
the profit to the slave of the proprietor .— If 
a manager stipulate to give one third of 
the profit to the proprietor of the stock, one 
third to the slave of the proprietor (on 
condition of assistance in the labour), and 
the remaining third to himself, it is lawful, 
whether the slave be indebted or not; be¬ 
cause the seisin of a slave is valid (especially 
where he is a Mazoon, or privileged slave; 
and in the present case the slave is privileged, 
inasmuch as the condition of his working 
with the manager endows him with a privi¬ 
lege ; and agreeably to the rule of the seisin 
of a slave being valid, a master is not per¬ 
mitted to take from a trustee the deposit 
which mav have been made by his slave, 
although the slave he not privileged ; and on i 
the same principle, also, a master may sell 


his master shall act with the manager in the 
rrianageinent of the stock, the contract is 
invalid, provided the slave be free from debt; 
because in that case the Mozaribat stock is 
the property of the master ;* and as it is 
stipulated that the master shall unite in the 
management, it is requisite that he make 
seisin of it for that purpose ; but the seisin 
of the proprietor is repugnant to a due 
deli very, t If, however, the slave bo insol- 
vftnt, tho contract^ is valid, as in that case 
the master stands in the same relation as a 
stranger, according to Haneefa. 


GHArTEH III. 

OF THE tUSiCISSION OF A MANAOEH ; ANI) OF 
THE DIVISION OF THE PROPERTY. 

^ The contract is dissolved hy the death of 
either party ,— If either the proprietor of the 
st4>ck or the manager shotild die, the contract 
bcoomes null ; because a contract of Mozari- 
bftt (as been already explained) is in the 
nature of an appointment of agency; and 


___ it; C4AOV tv iiiaoKci ilia ocii — agency, 

any thing to his slave, provided he be privi- I bv the death either of the eon- 

lu.._ -c a.t_ - _i_^ I stltuent or Ot the a^ent : and inhpritnTif»fi 


leged) and the seisin of the slave being 
valid, it follows that the condition of his , 
uniting in the management is not repugnant ' 
either to the delivery of the stock,* or to i 
the distinction between the stock and the | 
manager: the condition is therefore ap- 
proved.t (It is otherwise where it is made , 
a condition that the proprietor of the stock , 
shall himself work, because that is preven¬ 
tive of a delivery,f and consequently invalid, I 
as has been already explained.)—The con- I 
tract of Mozaribat, therefore, being valid, 
one third of the profit goes to the manager, 
and two thirds to the proprietor of the stock ; 
because the earnings of the slave are the 
propertv of the master, if he be not indebted; 
and if ho be indebted they are the propertv 
of the creditors,—The doctrine here laid 
down proceeds on a supposition that the 
master, and not the slave, nas concluded the 
contract of Mozaribat. 

But if a slave engage in such a contract on 
behalf of his master it is invalid. —Eop, if a 


• lo the slave, for the purpose of ma lage- 
ment. 

t If a slave were incapable of making I 
seisin, it would follow that a delivery of the 
stock to the slave (for the purpose of manag¬ 
ing it) would, in fact, be a return of it to the 
proprietor, his master, and consequently the 
contract would be rendered nugatory. 

t Since such delivery would be a return of 
it to the proprietor, which would invalidate 
the contract, 


or of the agent; and inheritance 
of'" his ' place with regard to agency, a.s 

i(7Tinnr ' already demonstrated. 

Or hy the apostacy and expatriation of the 
manager .— If the proprietor of the stock 
become an apostate, and be united to a 
foreign country, f: the contract of Mozaribat 
bcOom.es null; because his being united to a 
foreign country is_ equivalent to his death 
(whence it is that his property is then divided 
amongst his heirs). -If, on the other hand, 
he should not be united to a foreign country, 
the transactions of his manager remain sus¬ 
pended in their effect—(that is to say, if he 
airatii become a Mussulman, they then take 
effect) : but if he die in his apostacy, they 
then become null (aocoiding to Haneefa), 
because his manager’s transaction [with the 
stock] is the same as his own transaction, 
since tho manager acts on his own account; 
and as (according to Haneefa) the acts of an 
apostate are suspended in their effect,.^ so, 
in the same manner, the acts of his manager 
are suspended. 

If the manager apostatizOy without going to 
a foreign country^ the contract still continues 


Whereas, if the privileged slave were 
involved in debt, the stock entrusted by him 
to the manager would (in common with his 
other property) be the right of his creditors. 

t Because, as the property of the slave is, 

I in effect, the property of his master, it follows 
‘ that a delivery to the master would be nuga¬ 
tory. 

T By a »ODU>no6 of the Ka/ee. 
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—If the manager become an apostate, 
— 'y^dylhe contract Btill continues to exist in its 
1-efigjnal state, because the actions of a person 
are suspended in their ettect, only on account 
of a suspension of his rigiit of property: but 
the apostate in question has no right of pro¬ 
perty in the Mozaribat-stock, as that belongs 
solely to the proprietor of the stock; and as 
the proprietor’s riglit of property is not sus¬ 
pended, the contract of course still continues 
in force. 

All acts of the manager are valid, until he 
he duly apprized of hts dismission.--I'E the 
proprietor of the stock dismiss the manager, 
and he should not be acquainted with his 
dismission until after he had transacted by 
purchase and sale, then those transactions 
are valid; because he acts as an agent on 
behalf of the proprietor ; and the dismission 
of ail agent, if it be voluntary and intended 
(that is to say, not virtual, such as by death), 
remains suspended upon a knowdedge of it; 
for dismission is a prohibition from action; 
and prohibitions, in injunctions respecting 
any matter, do not operate until after know- 
lechre of them, as in the case of the commands 
and prohibitions of the iaw. 

The manager, after being apprized of his 
dismission, may still convert what remains 
on his hands into the proprietor 

of the stock dismiss the manager, and he be 
apprized thereof, he may nevertheless sell 
such of the Mozaribat-stock as consists of 
chattels and eFects, because his dismission 
from the agency is not preventive of a sale 
of articles of that kind, since he has a right 
to profit, Avhich canrtot be obtained otherwise 
than by a division; and this can be efiected 
only by turning the subject of the stock into 
specie.—From this necessity, therefore, he 
is at liberty to sell such stock : but, after 
the sale, it is not lawful for him to make any 
purchase whatever with Iheipriee he procures 
for these effects; because there is no rieoessity 
for his so doing, and the sale is admitted 
only from necessity, as has been already ex- 

it have been already converted into 
moneVt he cannot transact with it.— 
pronrietor of a stock, which had originally 
consisted of dirms or deenars, dismiss the 
manager at a time when it has been Tcduced 
to snecie, and the manager he apprized 
thereof, in that ease he is no longer entitled 
to act with regard to it, since there exists no 
further necessity for his so doing. 

Unless this money he of a species dif event 
from the original stock,—in which case he 
may convert it into money of the same species. 
—The author of the Hedaya remarks that 
the law here proceeds on the supposition that 
the stock has been coiiA^crted into the very 
same specie with tlie original stock: but that, 
if it should have been converted into specie 
of n different denomination (as it the stock 
had originally consisted of deenars, ai^d it be 
now eoavertecl into dirms, or vice vers^), the 
manacer is. by the benevolence of the law, 
allowed the liberty of selling it for the same 


specie as the original stock ; becauiie_jal^i 
inourabent upon the manager to return a 
similar to the original stock, which is im¬ 
practicable otherAvise than by selling Avhat 
he has on hand for the same specie as the 
original stock ; and also, because, as the 
profit cannot be ascertained until the pro¬ 
perty on hand be converted into something 
of the very same nature as the original stock, 
the case becomes exactly the same as if the 
property consisted of goods and effects,—It 
is to be observed that all the rules here laid 
down with respect to the dismission of a 
manager are applicable to the case oj the 
death of the proprietor of the stock.—Thus, 
if the proprietor should die, the manager is 
entitled to sell the Mozaribat stock, w'here it 
consists of goods and eifeots: — but he is not 
allowed afterwards to purchase any thing 
whatever with the price so obtained. If, on 
the other hand, the stock has been ^ turned 
into dirms or deenars, he is not entitled to 
act Avith respect to it, provided the money 
into which it is converted correspond with 
the specie of the original stock ; but it it be 
different from the specie of the original stock, 
he is at liberty to convert it, by s^e, into the 
same specie Avith the original. 

If, at the dissolution of the contract, the 
stock consist of debts, the manager rnust he 
compelled to collect them, where any profit 
has been acquired. —If the proprietor and 
the manager dissolve the contract, and the 
stock should at that time consist of debts 
due from others, in this case, w^-here any 
profit has been acquired, the magistrate 
must compel the manager to possess him¬ 
self of these debts ; since he is held to be 
equivalent to a hireling, and his profit 
to be like hire. But if no profit have been 
acquired, it is not incumbent upon the 
manager to receive payment of these debts ; 
since he is merely a voluntary agent, and 
no compulsion can be used for the fulfilment 
of a voluntary engagement (as where a 
person makes a grant to another without ' 
delivering the thing granted, in which case 
the donor cannot be compelled to make 
delivery of the grant). The manager, how¬ 
ever, is in this case to be instructed to 
appoint the proprietor agent in his behalf 
for the receipt of these debts; for as the 
rights of the contract appertain to the con¬ 
tractor, it is indispensably necesssary that 
he thus appoint the propnetor his agent, to 
prevent the loss of his right. Mohammed, 
m the Jama Sagheer, observes that, '*the 
manager ought to be instructed to make a 
transfer of his claim upon the debtors to 
the proprietor;^’ the meaning of which also 
is, that he should appoint tlie Jiroprirtop hu 
agent for the receipt of the debt; because it 
such transfer were sufficient, the proprietor 
must necessarily be injured in case of the 
debtors not accceding to the same. It is to . 
be observed that this is the rule m all cases 
of agency. Thus, when an agent tor talo 
(for instance) is dismissed, he must be told, 
to appoint his constituent agent for the 
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• ircti^ ,'Of the debt, irt the manner above I manner as if the proprietor should 

A broker, however, must him-'- ■’ ' 

seif be compelled to receive any debts that 
may be due, because with brokers the custom 



IS to act for hire. 

Aii toss upon the stock is placed against 
the Whatever may be lost or 

destroyed, of the Mozaribat stock, must be 
placed to the account of the profit, and not 
ot the original stock, because the profit being 
a dependant, it is most eligible to refer the 
loss to it; in tho some manner as a loss in 
property subject to Zakat is referred to what 
IS exempt,* and not to the actual JSiisab, as 
the exempt property is a dependant of the 
Nisab. 

, I^.more than the nrofit be lost, tbe respon¬ 
sibility does not fall on the manager, as he 
IS merely a trustee. 

ij the pr'ojit be divided previous to a re¬ 
storation od the capital and any accident 


given some other property than that which 
was the subject of the former contract to the 
manager; in which ease, if the said addi¬ 
tional property should be lost, it does not 
affect tiie contract ; and so also in the case 
in question, 


CHAPTER IV. 


OF SUCH ACTS AS MAY LAWFUILY BE PER¬ 
FORMED BY A JEANAOER. 

A manager may sell the stock, either for 
ready money^ or upon trust .— It is lawful 
for a manager to sell the stock either for 

"V,..ai;c'ttft;//6 , ready money, or upon trust; because these 

wards bejal the stock, the 7 nanager must acts are in the nature of traffic, and, as 
retwm the portion of profit he had received. - are included in an absolute contract. 

» ine stockholder and the manageT divide : —The period of trust, however, must not be 
Iiie profit between them, and continue the extended beyond what is customary amongst' 
contract in existence as before, and the merchants (such, for instance, as a period 
Whole or part of the stock be afterwards of ten years) ; because he is only permitted ■ 
lost, the manager must, in that case, return to act according to the common practice and 
ifio profit to the proprietor, in order that he custom of merchants; whence it is that he 
may appear to recover this capital; because may lawfully purchase a quadruped for 
a aivision of the profit previous to a restora- conveyance ; but he can only hire a boat; 
xion or The capital is not valid, since the for such is the custom amongst merchants. 


profit cannot be ascertained until the pro¬ 
prietor shall have recovered hia capital; for 
the capital is the principal, and the profit 
tliG dependant; and hence, when what re¬ 
mained in the hands of tho manager is lost 
or destroyed, as he is in this case subject to 
no refponfiibility (it being only a trust with 
him;, It follows that what he and the pro¬ 
prietor had. before taken possession of is 
cjipitnl, aiul consequently that he is respon- 
siDielor the portion he bad taken, and that 
cue portion taken by the proprietor is also 
accounted as part of the capital. 

Ike manager is not responsible for deft- 
cieney.r^\'£^ when the proprietor has received 
back the whole capital, any excess remain, 
such excess must be divided between him and 
the manager, as being profit: but if there 
be a deficiency, no compensation ia due from 
the manager, as he is only a trustee. 

21 ie profit received by the manager is no 


.1 - y.- / to nu auwuu: couirary to an agent, as ho is 

tvay wiphcyed, nnth respect to any new responsible to his constituent for the price of 
COfltract between the samp, innrhpst. — It? flio wTiaf ealU i. _ •_ . ^ 


^ I^v/V # fivvid 

contract between the same parties , — If the 
manager and the proprietor, having divided 
wild tiiken the profit, and annulled the con¬ 
tract of Mozaribat, should again enter into 
anew contract of Mozaribat, and the stock 
be^ afterwards lost, in this case the profit 
gained upon the first Mozaribat ia not to be 
returned to the proprietor, because that 
Mozaribat was completed, and the second 
Mozaribat is a new contractand the de¬ 
struction of the stock of the second Moza- 
ribafc cannot affect the firstin the same 


AccoRDiJsra to the Rawayet MashJhoor,’a 
manager is at liberty to give the privilege 
of trading to a slave whom he may have 
purchased wutli the stock, since this is in the 
nature of traffic. 

Or entrust a slave with the management 
of it ; or {having sold it for ready money) 
may grant a suspcnsioii of payment,^\y a 
manager should sell part of the stock for 
ready money, and afterwards admit of a 
suspension in the payment, it is lawful, 
according to all our doctors;—-accordinc: to 
rianeefa and Mohammed, because, as an 
agent is permitted to grant a suspension of 
payment, a manager, as having a share in 
the profit, is entitled to do so a fortiori (the 
manager, however, is not responsible, be¬ 
cause, as he has a power of dissolving the 
sale, and afterwards selling the thing upou 
trust, the deferring of payment is accord- 
^^S'ly lawful: contrary to an agent, as ho 


• Arab, Afoo.—See YoL I. p, 43. 


what he sells, because he is not at liberty 
to dissolve a sale and sell the article over 
^ain VPOa trust) : and according to Aboo 
X oosat, because a manager may, if he please, 
annul the sale, and sell the article over 
again: contrary to an agent, who has no 
power or dissolving a sale. 

Or allow the purchaser to transfer the 
payment upon another person,~l^eL raanagt r 
sbould sell something to Zeyd upon triist 
^^d Zeyd, with the consent of the manager^ 
should transfer the payment of the price 
upon Omar, this is lawful, whether Omar 
be rich or poor, because transfer of debts is 
customary amongst merchants.—It is other- 
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wliere a guardian aswsents to sueTi a 
with respect to the property of his 
orphan ward, as he cannot lawfully accept, 
in liis ward’s behalf, of a transfer upon a 
person that is poor ; because the interest of 
the orphan is what must bo consulted 
(w'hence the power of a guardian is restricted 
to what may conduce to the iuteroet of his 
ward); and as the acceptance of a transfer 
upon a person that is poor is destructive of 
tho orphan’s interest, it is therefore illegal.^ 
'The acU of a manager are such as he is 
empowered to perform hi/ the contract .— 
Tjik acts of a Mo^Airib, or manager, are of 
three kinds. I. Such as he is competent to 
perform in virtue of the absolute contract of 
Mozaribat; including all deeds partaking 
of the nature of Mozaribat, or of its depen¬ 
dences ; such, for example, as agency tor 
purchase or sale, because of the necessity 
ibr those acta ; and also pawn, as this is in 
the nature of' a discharge or satisfaction; 
and likewise deposit, hire, entrusting in the 
manner of Bazat, and also travelling with 
the stock, as before mentioned. 


such as where a manage43H 

L-i i 1.^ -T-—^" 'inCl 


Lnage4^* j 


Istidanit^ , ouun ao YVii,cxv:i 
chases something in exchange for dirms anc. 
deenarsj after having laid out the whole 
capital in the purchase of goods and ettects, 
in which case the transaction plates entirol^r 
to the manager, and he is entitled to all the 
profit as well as subject to the loss or debts 
that may result from it: or, wlioro a manager 
lays out, in purchasing goods, paore than the 
amount of the capital, in which case what 
is tantamount to the stock is considered as 
belonging to the Mozaribat; and the profit, 
loss, or debts resulting ii'om the excess, 
relate solely to the manager : or, where the 
stock consists of dirms and deenars, and tfie 
manager purchases something in exchange 
for articles of weight, measurement ot 
capacity, or of tale ; for, in that caso, as 
the manager makes the purchase witfi 
something else than the stock, it is con¬ 
sidered as an Istidanit, and operates entirely 
with respect to the manager ; that is to say, 
the profit, loss, and debts arising from it, 
relate entirely to him, and not to the pro- 
e stock, as belore meniioneu. ' prictor of the stock ; the reason of which is. 

Or in virtue of a general and discretionary | that Istidanit is a transaction with respecr 
poicer vested in him hg the proprietor.—ll. i to other property than the capital ; and ns 
Such deeds as he is not competent toper- the agency is eonhned to the caplaL, tho 
form in virtue of the absolute contract, but ' manager is of course not competent to sucfi 
in virtue of a general power granted him by , transaction.—Moreover, the property, m this 
the pronrietor, to act agreeably to his own ' case, exceeds the amount of/that whicli was 

• 1 _ 1- 1 .3 .T .M. —« A111/d 1 n rt* €111 


judgment and discretion; including all 
such deeds as may have a probable con¬ 
nexion with a contract of Mozaribat; and 
which are accordinglj^ held to be connected 
with it, when there exists any argument for 
their being so such as the giving^ of the 
stock to another in the w^ay either of !Moza- 
ribat, or of partnership, or the mixing of it 
with the manager’s own property, or w’lth 
that of another ;—to which acts a manager 
is not competent, merely in virtue of the 
uhsoluto contract, except Avhero something 
argues a connexion between the act and the 
contract; beeauso it is presumed that the 
proprietor of the stock intends that the 
manager alone should hc his partner, and 
not any other person; and these acts are not 
in tlie nature of trafho (as traffic does not 
deneiid upon such acts), and consequently 
are not comprehended in the absolute con¬ 
tract; yet as they are all instruments of an 
increase of profit, and are therefore adims- 
sible in a contract of Mozaribat, they are 
tiecordinffly included in the contract, where 
anv aro'ument exists of tbeir so being ; and 
the power granted to tho manager by tho 
propnetor ‘‘to act according to his own 
discretion*’’ clearly argues thus much. 

Or such as he is not empowered to perfonn 
in cither tru//.— Iff. Such deeds as the 
manager is not competent to perfonn, either 
in virtue of the ahsoluto or from 

the (ii»oreiionury powt-r (trantejl him by lUo, 
proprietor, beinir neither in the nature ot 
nn’^r rimhable connexion 


tlie subject of. the contract, to which Inc 
propriotor has not assented; and although, 
in such excess of property, there be advan¬ 
tage, yet it is not free from the risk ot loss, 
and of its producing debts,—If, howevei, 
the stockholder give his assent to the 
Istidanit, then the thing which the manager 
may have purchased is participated between 
him and the stockholder, in the manner ot a 
Shirkat AYadjooh, or partnership upon per¬ 
sonal credit, i' which signifies, where two 
persons are partners without either stock or 
labour, and purchase something upon credit, 
to be paid for at a future jperiod, and sell it 
again. Of the third.species of acts in Mo¬ 
zaribat is also the taking of Sifatja, which 
is a species of Istidanit, and the giving ot 
Sifatja, which resembles a loan.—Sifatja 
means the delivery of property to another 
by way of loan, and not bv ’vvay of trust, in 
order that that other may deliver it to some 
friend of his; and tho object of it is to 
avoid the dangers of the road.--in the same 
manner also emancipation, cither in ex¬ 
change for property, or without property in 
exchange, and contracts of Kitabat, aro ot 
the third species of acts in Mozaribat, as 
'not being in the nature of traffic :--and the 
same of gifts, loans, and charities, which are 
mere gratuitous acts. 

j A manager is not allowed to contract male 
I ----^ 

Anglice.—Desiring to borrow.—In its 


trX nor having any probable connexion common acceptation it sipfics contpeting 
Ifththrcon^ he ’nayper-^deb, ou behalf either ones Belt or ot 

form, incase of an express power from the | another. ii « 
proprietor of the stock. These are termed | t See Vol. IL, p. 226. 
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^^^JbrhJtle slaves (forming a part of the 
sitfChi'fn marriage to each other.~1 t is 
not -permitted to a manager, according to 
Haneefa and Mohammed, to join in mar- 
liage male and female slaves which are of 
the stock of the contract.—It is recorded as 
an opinion of Aboo Yoosaf, that he may 
contract in marriage a female but not a 
male slave, because the bestowing of a 
female slave in marriage is in the nature 
of acquisition, since her dower is obtained 
from it, and her maintenance annulled.— 
The argument of Haneefa and Mohammed 
is, that the bestowing of a female slave in 
marriage is not in the nature of traffic, and 
a contract of Mozaribat includes only agency 
in such things as relate to traffic, whence 
this is the same as the making a^ slave 
Mokatib, or the emancipating him in ex¬ 
change for property; for in both these cases 
there is an acquisition of property; but as 
neither of them relates to traffic, they are not 
included in a contract of Mozaribat; and so 
also in the case in question. 

Any part of the stock delivered hy the 
manager to the proprietor in the manner of 
a Bazat^ still continues to appertain to the 
Mozaribat stock. —If the manager deliver 
any part of the Mozaribat stock to the 
proprietor as a Bazat, and he make purchase 
and sale with it, it continues to belong to 
the Mozaribat stock, in the same manner 
as before. ZilFor says that the Mozaribat 
is annulled ; because the proprietor, in this 
instance, acts with what is his own, and he 
is incapable of being the manager’s agent 
in work which lie performs -with his own 
property: the proprietor, therefore, on this 
occasion, may be said to have taken back 
so much of the Mozaribat stock ; whence 
it is that a contract of Mozaribat is not 
valid where the labour of the proprietor 
is stipulated for at the time of making 
the contract. The argument of our doctors 

is, that after the Mozaribat stock has been 
duly delivered to the manager, and taken 
possession of by him, and the manager has 
thus acquired a right of transacting with 

it, the proprietor is fully capable of acting 
as an agent on behalf of the manager, in 
transacting with the stock; and as making 
it over in the way of Bazat amounts to a 
commission of agency, it follows that (in 
this view) the proprietor cannot be considered 
merely as receiving hack his stock. ^ It is 
otherwise where the proprietor's uniting in 



if this were allowed, it would follow 
both the stock and the labour proceed 
one party; and this defeats the use of the 
contract. 

Objection.— Making it over as Bazat nlso 
defeats the use of a contract of Bazat, as a 
contract of Bazat signides the stock being 
found by one party, and the labour by 
another; and if, in the case in question, 
this were admitted, it would follow that 
both the stock and the labour proceed from 
one party. 

EErLT.—Bazat signifies, simply, agency; 
and as a manager is endowed with a power 
of transaction, it follows that his delivering 
the stock, as a Bazat, is a commission of 
agency, proceeding from him, in regard to a 
thing concerning which he is empowered. 

It is to be observed that, the secondary 
Mozaribat not being valid, the proprietor’s 
management with the property still remains 
subject to the orders of the manager; and 
hence the primary Mozaribat is not annulled. 

No part of the manager's expense to he 
defrayed iintess he travel. —If the manager 
transact his bxisiness in his own city, his 
maintenance does not fall upon the stock. 
If, however, he travel with it, his provisions 
and olothing are to be furnished oat of the 
stock ;—and the same, also, of his convey¬ 
ance (that is to say, it is also lawful for him 
to purchase or hire a quadruped tor.carry^ 
him from place to place at the expense of 
the stock), for this reason, that a subsistence 
is due to him on account of his confinement, 
in the same manner as the subsistence of a 
Kazee, who, as being in a state of confine¬ 
ment, in the exercise of his public duties, 
is entitled to a recompense from the public 
treasury,—or like a wife, who is entitled 
to subsistence from her husband, because 
of her being in his custody:—for the 
manager, so long as ho remains in his own 
city, resides there merely as it is his home, 
and not on account of the Mozaribat in 
particular: hut upon his travelling he be¬ 
comes confined on behalf of the Mozaribat, 
and is therefore entitled to subsistence out 
of the Mozaribat stock.—It is otherwise 
with an^ hireling, who is not entitled to 
any subsistence although he travel, because 
he is already entitled to a compensation, 
namely, his wages, which are certain, and 
for which, if he were subsisted out of the 
stock entrusted to his management, there 
would be no absolute necessity:—whereas a 


the management is made a condition of the manager, on the contrary, is not entitled to 
contract, originally, as this is repugnant to anything but his share of the profit; but 


the delivery of the stock to him for the 
purpose of management, and also to his 
taking possession of it. It is also otherwise 
where the manager makes over the stock 
to the proprietor in the way of Mozaribat, 
which 13 not lawful; because a contract of 
Mozaribat is a contract of partnership in 
the profit derived from the stock of the 
propjietor, and the labour of the manager; 
and, in the case in question, none of the 
stock appertains to the manager; whence, 


profit is uncertain (in other vvords, it is 
possible that a profit may bo gained ; and it 
is also possible that no profit maybe gained) *, 
if, therefore, the manager were obliged to 
furnish his own maintenance, he might bo 
a loser.—It is^ otherwise, also, in a case of 
invalid Mozaribat, because the manager, in 
such a case, is entitled to wages ; and it is 
likewise difierent from, a case of Bazat, since 
a person who undertakes the management of 
a Bazat gives his labour gratuitously, and is 
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Jtoto/uj’q not entitled to 

observed that , ^ „ 

riTtnrn into his own city, there remain any 
victuals or clothing* in his hands, he must 
return them into the Mozaribat stock, since 
liis rig:ht to those articles no longer remains, 
boon use of his return into his own city. 

To a distance beyond a day*s journey from 
the tisual 'place of his abode. —If a manager 
go forth from his place of residence to a 
distance short of what constitutes a journey, 
his maintenance does not fall upon the 
stock; for, where he goes only to such a 
distance as that, if he set oiF in the morning, 
he may by the evening return and^ pass the 
night at homo with his family, he is as any 
other merchant of the place.—If, however, 
he go to such a distance as not to be able to 
r<i 1 urii home the same evening, his mainten¬ 
ance is due from the stock, since he is absent 
upon the business of the Mozaribat.—JSTifka, 
or subsistence, signifies such things as are 
expended in the supply of our daily wants, 
such as meat, drink, and clothing; and 
atnoTig these things, also, is the hire of a 
washorman, and other servants, and the 
maintenance of a quadruped for riding ; and 
oil for anointing, where that is commonly 
used, as in Mecca.—It behoves the manager 
not to expend any of those articles of subsis¬ 
tence in a degree beyond what is customary; 
insomuch that, if he exceed in his expenses 
what is customary among merchants, he is 
responsible for the excess. Medicine nsed 
by a manager, however, must be furnished 
at his own cost, according to the Zahir 
ItaAvayeh It is recorded from Hancefa, that 
medicine is included in the subsistence; 
because this is'taken for the preservation 
of health ; and as it is impossible that he 
should engage in commercial transactions 
unless he be in health, it consequently par¬ 
takes of the nature of subsistence.—The 
reason for what is said in the Zahir Rawayet 
upon this point is, that the necessity of sub¬ 
sistence is known and certain. Medicine, on 
the contrary, is necessary only in case of 
supervenient sickness ; and as sickness some¬ 
times occurs, and sometimes does not occur, 
it follows that medicine is no part of main¬ 
tenance; and hence it is that, although a 
wife’s maintenance must be furnished by her 
iiiisband, yet she finds herself in medicine 
at her own expense. 

A 7 id it is defrayed out of the profit, not 
out of the stock,— a profit is gained, 
the proprietor first takes the whole capital 
stock, and then the remainder is divided 
h'tween both the parties according to stipu¬ 
lation : the siihsiatence of the manager, 
therefore, is taken from the profit, and not 
from the capital, although the manager 
should have expended out of the capital lor 
his subsistence. 7 ^ ^ 7 

All expenses incident to the sale of stock 
must be defrayed out of that,— tlm meager j 
sell goods anu effects in the way of traihc, he 
must charge Jhe expense attending these 
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:o a subsistence.—It 1 brokerage) to the account of the 
if, on the manager’s stock :—but he is not to charge the capital 
with what ho expends upon himself for sub¬ 
sistence ; for this reason, that it is the cus¬ 
tom of merchants to charge the former to the 
account of their capital, but not the latter ; 
and also, because the former enhances the 
value of the goods, but not the latter. 

All expenses upon articles purchased^ which 
do not substantUdly add to the article, are 
voluntary on the-part of the manager,—Ih' a 
manager have in his hands one thousand 
dirms, and lay them all out in the purchase 
of cloth, and expend one hundred dirms of 
his own property in bleaching and porterage, 
and the proprietor of the stock had desired 
him to act according to his own discretion, 
—in this caso the manager is accounted to 
have acted voluntarily, because as he hereby 
subjects the proprietor of the stock to a debt, 
it follows that the propriotor’s instruction to 
him to act according to his own discretion, 
does not include a transaction of this nature, 
as was formerly explained.—If, on the otlur 
hand, the manager, in the case in question, 
expend one hundred dirms of his own iu 
dying the cloth red, he is a partner in the 
excess occasioned by the dying, because the 
colour is a substantial property existing in 
the cloth : hence, when the cloth is sold, the 
manager receives his share in respect to the 
colour; and also his proportion of the cloth, 
as undyed, -according to the contract ^ of 
Mozaribat; contrary to the case of bleaching 
and porterage, as that does not occasion aiiy 
additional substantial property to exist in 
the cloth ;—whence it is that if any usurper 
bleach cloth which he has seized, without 
the consent of the owner, and the value be 
enhanced by the bleaching, yet the proprietor 
is at liberty to take back the clotli without 
making him any compensationwhereas, if 
the usurper dye the cloth red or yellow, the 
owner is not at liberty to take it back with¬ 
out making a compensation, but has it at his 
option either to take the cloth, allowing the 
usurper the difference occasioned in the value 
by dying,^—or to take an indemnification for 
the value of the cloth as it stood at the time 
of dying, and,suffer it to remain with the 
usurper. It is to ho observed that, on the 
manager becoming a partner in the cloth in 
oonsequence of the dying, ho is not respon¬ 
sible for any thing, because the proprietor's 
direction to him, “to act according to bis 
own discretion,” comprehends a liberty to 
the manager to mix his own property with 
the Mozaribat stock; as was before men¬ 
tioned. 

Section. 

Case of loss of the stock after a profit having 
been acquired and a debt incurred upon it.— 
If a manager, having one thousand dirms in 
his hands, under an agreement of half the 
profit, purchase linen (for instance) to tho 
amount of one thousand dirms, and sell tho 
same for two thousand dirms, and again piir^ 
’ -and should 


goods and effects (such as porterage and j chase a slave for two thousand,- 
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Botp^the price of either article (that is, ot\ manager. — li- the manager be possessed 
-^ih^i^eloth, or of the slave), until such time as I of one thousand dirms, and the proprietor 
these two thousand dirms perish in his hands, of the stock purchuso a slave for live hun- 
in this case tlie proprietor of the stock must j dred dirms, and sell him to the manager 
make satisfaction to the amount of fifteen ' in return for the capital stock (namely, 
hundred dirms, ancl the manager to the i one thousand dirms), he [tlie manager] is 


amount of live hundred \ and one fourth of 
the slave appertains to the manager, and 


considered as selling him [the slave] by a 
Morabihat sale, at the rate of five hundred 


three^ fourths to the Mozaribat stock,—The j dirms for such sale is lav/ful, because of 


compiler of tbe Hedaya remarks that what is 
here said is the necessary result of tho case ; 
for tho whole of the price is incumbent upon 
the manager (since he is the contracting party 
in tho purcliase); but yet he is entitled to 
call upon tlie proprietor of the stock for 
liftecn hundred dirms ; the proprietor, there¬ 
fore, is responsible for fifteen hundred (at 
the end of tho transaction, not at the begin¬ 
ning of it), for this reason, that when the 
Mozaribat stock* was converted into cash, a 
profit appeared upon it, of which five hun¬ 
dred dims go to tno manager: consequently, 
upon his purchasing the slave for two thou¬ 
sand, he purchases one fourth of the slave 
on his own account, and three fourths on 
account of the Mozaribat (according to the 
division of the two thousand); and upon the 
two thousand perishing, the price of the slave 
is due from him, as it is he who made the 
bargain for him .; but he is entitled to call 
upon the proprietor for three fourths of the 
price, because he acts as his agent in the 
purchase thereof. The manager's share, 
which is one fourth, is detached from the 
Mozari^t stock, for that is secured (that is 
to say, it is incumbent upon the manager to 
give one fourth of the price to the sellers 
[of the slave and cloth] after the destruction 
of the stock); but the Mozaribat stock is a 
trust; and a property secured is inconsistent 
with a property in trust: it is therefore in¬ 
dispensable that the manager’s share bo so 
detached ;—and three fourths of the slave 
continue in the Mozaribat stock, for in that 
there is nothing inconsistent with Mozaribat; 

conscmiently the capital then becomes two 
thousand five hundred, because the proprie¬ 
tor of the stock has given to the manager, in 
the first instance, one thousand dirms, and 
fifteen hundred in the second instance.—The 
slave, however, cannot be sold, so as to make 
any profit of him, for less than two thousand, 
because he has been bought for two thousand. 
— Witli respect to what is above said, that 

the fourth of the slave is detached, and 
the other three fourths continue in the Moza¬ 
ribat stock,'’—the use of this appears where 
the manager sells the slave (suppose) for four 
thousand dirms,—-for in this case the capital, 
which is two thousand five hundred dirms, 
must be deducted from that proportion which 
appertains to tho Mozaribat, which is three 
thousand dirms,—and consequently a profit 
of five hundred remains to be shared between 
the parties. 

Cases of sale hy the einployct to the 


the difierence of views in it,—since the view 
of the proprietor of the stock is to obtain one 
thousand dirms, at the same time securing 
the continuance of the Mozaribat contract; 
and the view of the manager is to obtain pos¬ 
session of the sluvo.—The sale, therefore, is 
lawful, that the ends of both parties may be 
answered, although it he a sale of property 
belonging to the party for property belonging 
to the party.—There is. however, in this 
sale, a semblance of illegality; since tlie 
slave does not, in fact, pass out of the pro¬ 
perty of the proprietor of the stock ; and a 
semblance is connected with a reality in any 
matter conepning v/hich caution is requisite, 
— Now_ caution is requisite in a Morabihat 
sale, since the points on which it turns are 
contidence, and a caution against the sera- 
blance_ of deceit: and accordingly, in tho 
Morabihat sale, regard i.< had to the lowest 
price, which is five hundred dirms. 

Or hy the manager to the employer ,— 
Ip a manager, possessed of stock to the 
amount of one tlioiisand dirms, purchase a 
slave for those thousand, and sell him to his 
employer for twelve hundred, he is con¬ 
sidered as selling him, by a Morabihat sale, 
for eleven hundred, since the contract in‘ 
question is considered, with respect to one 
half of the pro tit (which is the proprietor's 
share) as non-existent .—us was formerly 
explained in treating of Morabiliat sales. 

Case of a slave purchased by the manager, 
and who is afterwards guilty of homicide .— 
If a manager be possessed of one thousand 
dirms, under a cona ition of half the profit, and 
with these thousand purchase a slave valued at 
two thousand, and the slave accidentally slay 
a person, three fourths of the atonement rest 
upon, the proprietorof the stock, and ouefonrth 
upon the manager ;— because, as the atone¬ 
ment is an expense attendant upon the right 
of property, the proportions of it are, conse¬ 
quently, according to the proportions of right 
of property. Now the property is bore held 
between the parties in four lots, three of 
which appertain to tho proprietor of the 
stock, and one to the manager; because, upon 
the capital being resolved into one spcoitic 
article, the profit (namely, one thousand 
dirms) becomes evident; and that is betwu-.i 
the two in equal shares ; and one thousand 
(the original capital) appertains to the proprie¬ 
tor of the stock, as the. value of the slave is 


two thousand, 
proportion of the atonement, the* slave be¬ 
comes excluded from the Mozaribat stock:— 


Upon each party paying bis 
he sla 


Namely, tbe linen. 


* See sales of profit. 
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theriQ&^ager’s share in him; because, in the 
present instance, his responsibility with re- 
pect to that share operates upon him, and 
hence that share is no longer as a deposit 
■with him ; and Mozaribat stock is a deposit, 
as was formerly explained:—and the pro¬ 
prietor’s share, because, upon the magistrate 
decreeing the atonement to be divided be¬ 
tween both, the slave also becomes divided 
between them ; and a contract of Mozaribat 
is dissolved by a participation in the stock. 
—It is otherwise in the ease exemplified 
in the beginning of this section (where two 
thousand dirms perish in the manager’s 
hands), for there the three fourths which 
form the share of the proprietor of the stock 
do not become excluded from the Mozaribat 
contract.—The difference between that case 
and the case now under consideration, exists 
in three shapes. I. In the former case the 
responsibility of traffic only is incumbent; 
and responsibility of traffic is not repugnant 
to Mozaribat, since Mozaribat itself is a 
branch of trafficyvhereas, in the case in 
question, responsibility for offence is incum¬ 
bent; and responsibility for oflence is not a 
branch of traffic.—-II. In the former case the 
whole price is incumbent upon the manager, 
although he have a right to revert upon the 
proprietor of the stock;—in that instance, 
therefore, there is no necessity for division.— 
III. The slave, in the instance of offence, 
escapes, as it were, from the property of both 
parties, in consequence of his offence, and 
their paying an atonement for him, is, as it 
were, a purchase of him de novo.—He, there¬ 
fore, no longer appertains to the Mozaribat 
stock, but is held between the parties in four 
lots, pei’forming service to the manager one 
day, and to the stock proprietor three days, 
alternately—contrary to the former case. 

The manager bargaining for an article^ 
and then losing the stock, must have recourse 
to his employer for another stocky to enable 
him to fulfil his engageynent. — If a manager 
he possessed of a thousand dirms, and there¬ 
with purchase a slave, hut neglect pa 3 ung 
the pricy to the seller, and tho thousanrl 
dirms perish in Ms hands, the proprietor of 
th»' atock must, in this case, make over an¬ 
other thousand to the manager, and the Mo¬ 
zaribat stock is then two thousand dirms.— 
The reason of this is, that as the stock is 
merely a deposit with the manager, he there¬ 
fore cannot be considered as having duly re¬ 
ceived the price in virtue of his seisin [of the 
one thousand dirms], since a receipt in virtue 
of seisin, is not established unless it involve 
responsibility.—Now, as a due receipt of the 
price, by the manager, is not established, it 
follows that he is entitled, even repeatedly, 
to take the price from the stocky proprietor, 
that ia to say, if he take the price from the 
proprietor, and it be again lost in his hand, 
he may again take the price from him; and 
so on, repeatedly, until the seller's demand 
he satisfiedand the whole of what the 
proprietor thus makes over to the manager 
becomes stock.—It is otherwise in the case of 


an agent commissioned to purchase a specific 
slave for one thousand specific dirms,—where 
the constituent delivers the price to tho 
agent before the purchase, and they are lost 
in his hands after the purchase ; for in this 
case the agent cannot take the price from his 
constituent more than once, since it is possi¬ 
ble to consider him as having already made 
a clue receipt of the^ price from his consti- 
' tuent: for agency is not repugnant to re¬ 
sponsibility, but is rather involved with it 
as where, for instance, an usurper is com¬ 
missioned by the proprietor to sell the thing 
he has usurped.—It is to be observed that, 
in the case of agency, as hero adduced, tho 
agent reverts to his constituent only once.— 
Ii, however, the agent were first to make the 
purchase, and then to receive the price from 
his constituent, he cannot afterwards revert 
to him at all; beoaase, as tho agent becomes 
endowed with a right to call upon his consti¬ 
tuent on the instant of the purchase, it fol¬ 
lows that his seisin of the price, after that 
was due, is a complete receipt on his part:— 
I ho is therefore considered as haying^ 
received the price, in virtue of his seisin of 
it after the purchase onthe contrary, what 
the constituent makes over to the agent 
before the purchase is merely a. deposit in 
his hands; and after the purchase it still 
remains a deposit with him, since, in this 
I instance, no cause of responsibility appears 
I even after the purchase,—The agent, there- 
I fore, in this case, is not considered as having 
I duly received the price; and consequently, 
upon that being lost in his hands, he may 
! take it again from the purchaser :•—^but it, 
I again, it be lost in his hands, lie cannot 
again revert upon the purchaser, since here 
I a due receipt has been established, as before 
' explained. 


CHAPTER Y. 

OF j>r«prTK« TiTTWfi:x a’HE I’E^ritiirron or 

THE STOCK AND THE MANAGER. 

In disputes respecting the acquisition of 
profit upon the existing stock, the assertion 
of the manager is to he credited. —li? the 
manager have twm thousand dims in his 
hands, and say to the stock-proprietor, “ you 
entrusted nm with one thousand, and one 
thousand has accrued as profit,’’ and the 
proprietor reply, ‘ ‘ I entrusted you with two 
thousand,"—the assertion of the manager 
is to be credited.—Haneefa was at first of 
opinion that the assertion of the proprietor 
' should be regarded; and such is the doctrine 
of Ziffer ;—because the manager here appears 
as a plaintiff, claiming a partnership m the 
i profit,—and the proprietor as a defendant, 
denying his claim; and the assertion of the 
defendant is to be credited.—Haneefa, how¬ 
ever, afterwards retracted this opinion, and 
admitted that the assertion of the manager 
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credited; because the dispute hero 
upon the amount received; and con¬ 
cerning that the assertion of the receiver 
must be credited, whether he bo merely a 
trustee, or otherwise, since he beat knows 
what he has received. 

J^iit in (lismites concerning the proportions 
of profit^ that of the proprietor ^— If the 
parties dispute, not only concerning the 
amount of the stock, hut also concerning 
the proportion of the profit,—the manager 
affirming it to he between them in equal 
shares, and the proprietor asserting it to be 
in three lots, two for himself and one for the 




mode, the assertion of the proprietor 
bo credited; for here both parties agree in 
tho contract being lestrieted, and the pro¬ 
prietor's admission, in this particular, is 
pleaded against him.—His assertion, there¬ 
fore, is to be credited on the one hand; or 
evidence adduced by the manager, on the 
other;—^for the manager stands in need of 
evidence to disprove his responsibility; but 
the proprietor does not stand in need of 
evidence. 

In disputes concerning restriction to time^ 
the evidence which proves the latest date is 
preferred, —If the proprietor allege a restrie- 


manager, tho assertion of the proprietor is tioii in point of time, and produce evidence 
to bo credited; because the manager here ' thereto, and the manager allege a restriction 
claims profit in virtue of a condition, which to another time, and produce evidence there- 


condition operates to ^ the prej udice^ of tho 
proprietor ; his assertion, therefore, is to ba 
credited.—But if either of the two produce 


to,—the proprietor, on his part, asserting 
that “ he entrusted him [the manager] with 

_ . t . one thousand dir ms, in the maimer of Moza- 

evidence, his declaration must be admitted, ribat, for tho purpose of purchasing wheat 
as evidence is positive proof. in the month of Karazan" (producing evi- 


As also in disputes concerning the nature 
of the agreement under which the stock was 
entrusted to the manager ,-—a pei’son, 
having one thousand dirms in his hand, say, 
such a person entrusted me with tl^ese in 
the way of Mozaribat, under a condition of 
half the profit,’’—and the person alluded to 
say, ‘ ‘ I gave him the one thousand dirms as 
Bazat,” the declaration of the proprietor is 
to be credited; because the manager is plain¬ 
tiff in this instance, since he either claims 
from the proprietor a recompense for his 
service, or alleges a condition to his pre¬ 
judice, or a partnership in the profit,—all of 
which the proprietor denies. 

If a person, having in his hands one thou¬ 
sand dirms, the property of another, assert 
that ** those thousand had been lent to him 
by that other,’’ and the other assert that 
“ he entrusted him with them in the manner 
of Bazat, deposit, or Mozaribat,” the asser¬ 
tion of the proprietor is to be credited on the 
one hand, or evidence adduced by the person 
in question on the other;—because he asserts 
his having obtained possession of the sum 


dence in support of his allegation),—and the 
manager, that “ho [the proprietor] gave 
him one thousand dims for the purpose of 
purchasing wheat in the month of Shawal” 
(producing evidence in support of his allega¬ 
tion),—the evidence which tends to prove 
I the latest date must be preferred; because 
the condition last stipulated annuls tho con¬ 
dition first stipulated. 


BuuK XXVI n. 

OF WIODA, OR DEPOSITS. 

Definition of the terms used in deposit .— 
WiDPA, in the language of the law, signifies 
a person empowering another to keep his 
property,—The proprietor of the thing is 
styled Modee, or tho depositor ;—the person 
so empowered, the Moda, or trustee;—and 
the property so left with another, for the 


in dispute, by a loan: which the proprietor purpose of keeping it, is styled Widdeeyat, 


denies. 

If the proprietor assert a restriction, the 
denial of the manager is credited ,— If the 
proprieter of tho stock advance an allega¬ 
tion, against the manager, of restriction to 
one mode of traffic, affirming, for instance, 
that “ he had directed him to trade in clotli, 
and in no other article,—the assertion of 
the manager, upon oath, must be credited,~ 
for, as universality is the original thing iu 
a contract of Mozaribat, and restriction can¬ 
not be iniposed in it but by particular stipu¬ 
lation, it follows that the assertion of the 
party who rests upon the original thing 
must be credited. It is otherwise in agency, 
for in that restriction is the original tiling. 

But if each allege a different restrictioii, 
the allegation of the ^n'aprktor is credited .— 
If the proprietor allege a restriction to one 
particular mode of traffio, and the manager 
allege a restriction to another particular 


because Widda literally means to leave, and 
tho thing in question la left with the Moda 
or trustee. 

A trustee is not responsible for,a deposit 
unless lie transgress with respect to it.-^A 
nurosiT remains in the liands of the person 
who receives charge of it, as a trust,—that is 
to say, he is not answerable for it. If, there¬ 
fore, a deposit bo lost or destroyed in the 
trustee’s hands, without any transgression 
on his part, ho is not in that ease responsible 
for it; because the prophet has^ said, “an 
honest trustee is not responsible;**—and also, 
because there is a necessity, amongst man¬ 
kind, for deposits; and this necessity could 
not be answered iu ease of making trustees 
responsible, as no one would then accept the 
trust. 

lie mag keep it himself or commit the care 
of it to any of his fapiuy ,—A trustee may 
either keep the deposit himself, or commit it 









^ ajt ypurposc to some one of his family, 
winiu jw his wife, his son, his mother, or his 
fatiier; because it is evident that a trustee 
does not engage to keep the property of 
another with more care than lie does his 
own ; and he sometimes keeps his own him¬ 
self, and sometimes commits it to one of his 
family, llesides, there exists an absolute 
necessity^ for committing the trust to his 
family, since it is neither possible for him to 
remain always in the house, nor, when he 
goes out, to carry tho deposit with him.—Fur 
all those reasons, therefore, the consent of 
the proprietor is understood to extend to the 
trustee’s committing the deposit to the care 
of his family. 

But if he give charge of it to a stranger 
he becomes responsible. —]dttt if the trustee 
should commit the deposit to the charge of 
any other than a member of his family (as if 
he were either to hire some person out of his 
family, for the purpose of keeping it,—or 
to give it in deposit to some one out of his 
family), he is then responsible, in as much 
as there is a difference between the care of 
different people, and it was his own care, and 
not that of another, to which the proprietor 
assented. Besides, a thing does not involve 
its similar; and hence a trustee is not em¬ 
powered to constitute another the trustee of 
the same thing; in the same manner as an 
agent is not permitted to constitute another 
agent. (By tlie term family, in this place, 
is to bo unuerstood all such as live with the 
trustee, or whose maintenance is incumbent 
upon him, or his upon them, as a wife or 
adult son.) 

And 80 alsOf if he lodge it in a place of 
custody belonging to another,— a trustee 
lodge the deposit in a place of custody* 
belonging to another, he becomes respon¬ 
sible for it; because the lodging it in 
another’s place of custody is, in effect, depo¬ 
siting it with that other.—It is otherwise, 
liowever, if he hire the said place; for in 
that instance Ms lodging it there is con¬ 
sidered in tho same light with his keeping 
it himself, and therefore does not induce 
responsibility. 

lie is not made responsible by flitting it 
out of his own possession with a 'view to the 
immediate preservation of it. —If the house 
of a trustee take fire, and he deliver the 
deposit to his neighbour,—or if, being in a 
boat on the point of sinking, lie throw the 
deposit into another boat,-—and it in either 
case he lost, he is not responsible, since he 
acted only for the preservation of it, and 
conseiiuently according to the consent of the 
proprietor. But the assertion of the trustee, 
in such cases, not to ho ^ credited unless 
supported by witnesses, since, upon the 
establishment of a cause of responsibility, 
he pleads the existence of a necessity, which 


* Arab. Makau Mohirrez; meaning a 
chest, or other place of security. (See Ilirz.) 


DEPOSITS, [Vox 

invalidates tho responsibility, and the ca5^e.jlJL_ 
therefore the same as if he were to plead that 
the proprietor had empowered him to consign 
the deposit to another. 

lie becomes responsihlc on neglecting to 
deliver it on demand. —If the proprietor of 
the deposit demand it from the trustee, and 
he neglect delivering it to him, being at 
tho same time capable of such delivery, ho 
becomes in that case responsible for it, since 
his neglecting or refusing to deliver it, under 
a capacity to do so, is a trausp-ession.—The 
ground of this is, tliat the demand of the 
proprietor clearly indicates his dissent from 
the trustee*s retaining possession any longer, 
and is therefore a dismission of him from tho 
trust.—Hence the trustee is responsible, be¬ 
cause of his retaining possession after such 
dissent. 

If he mix it inseparably with his oion prO’ 
peThjy he must make the proprietor a com¬ 
pensation, —If the trustee mix the deposit 
with his own ^ property, in such a manner 
that a separation becomes difficult, he niust 
in that case make an adequate compensation, 
and the proprietor (according to Haneefa) 
has not the option of sharing the mixed iiro- 
perty, whether the mixture be of a homo¬ 
geneous nature (such as milk with milk, 
wheat with wheat, or white dirmswitli white 
dirms), or of a heterogeneous nature (such as 
oil of sesame with oil of olives, or wheat with 
barley). The two disciples allege that where 
the mixture is of homogeneous articles not 
of a liquid nature (such as white dirms with 
white dirms, or wheat with wheat), the pro¬ 
prietor of the deposit has the option either 
of becoming a sharer with the trustee, or of 
taking a compensation for the value; because 
although it be impossible, in such a ease, for 
the proprietor to receive his right with 
respect to appearance, still it is possible for 
him to receive it with respect to reality (that 
is, in effect), by making a division, since, in 
all articles of weight, or measurement of 
capacity, a delivery by division is equi¬ 
valent to a deliver}’’ of the actual article, 
according to all authorities.—Such, there¬ 
fore, being the case, it appears that mixture, 
in the instance in question, is a destruction 
in one respect, but not a destruction in 
another respect; and consequently, that the 
proprietor of the article pMced in deposit has 
the option either of taking a compensation 
on the principle of the mixture bein^ a 
destruction, or of becoming a sharer (if he 
please) on the principle of its not being a 
destruction.—The argument of Haneefa is 
that mixture is in every respect a destruc¬ 
tion, because of its being an action which 
occasions an impossibility of returning tlie 
thing to tlie proprietor in its original sub¬ 
stance.—In regard to what the two disciples 
advance, that ‘‘ it is possible for tho pro¬ 
prietor to receive his right with respect 
to reality, by means of a division,” it is 
answered that the proprietor cannot attain 
his actual right by means of division. 
Besides, division has been instituted 
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\. nBCessity, merely aa a mode of 

in case? of partnership. DWi- 
'^^^s^^fterefore, is merely an effect of part¬ 
nership, and ia incapable of being a canse 
of it, for otherwise the principal would 
become secondary, and the secondary prin¬ 
cipal,—The result of this disagreement is that 
if the proprietor should exempt the trus¬ 
tee, where he makes the mixture, by saying 
to him “I exempt you from the compensntiou 
due by you on aoeount of the mixture,” in 
that case, according to Haneefa, his right 
becomes entirely cancelled, since (agreeably 
to bis tenets) the proprietor's right is limited 
to the compensation, which he expressly 
foregoes; — whereas, according to the two 
disciples, the proprietor's right of option to 
a compensation ceases in consequence of such 
exemption, and resolves itself into a share in 
the mixed property; because although, by the 
exemption, his right of option be destroyed, 
still his actual property is not destroyed.— 

It is to be observed that the mixture of one 
liquid with a_ diftcrent liquid (such as of oil 
of Sesame wuth oil of olives) destroys the 
right of the proprietor to a participation in 
the mixed property, and fixes and deter¬ 
mines it to a eompensation, according to all 
our doctors, as such a mixture is a destruc¬ 
tion with respect both to appearance and 
reality, since a division is in this instance 
impracticable, because of the difference of 
species.—Of the same class, according to the 
ltawa3"et Salieeh, are all cases of an admix¬ 
ture of different articles, not liquids, where 
the separation is difficult, as in the mixture 
of wheat with barley.—In cases^ where the 
separation requires a process, or is attended 
with some dimcult^^ (such as if dirms should 
he melted and incorporated with others), the 
depositor's right to the substance ceases, and 
he is entitled to a compensation, according 
to Haneefa, as beforo stated. Aboo Yoosaf 
holds that in this case the smaller is suhordi- 
iiato to the greater (for, according to his 
tenets, superiority must be regarded), and 
that, therefore, the person who possessed the 
largest share of the property becomes pro- 
pi’ietor of the whole, and liable to compen¬ 
sate to the other for the value of his quan¬ 
tum.—Mohammed, on the other hand, main¬ 
tains that the proprietor of the deposit be¬ 
comes a participator with the other m either 
case, because, according to his tenets, species 
cannot acquire a superiority over the same 
species, as has been already explained in 
treating of fosterage. 

If the mixture be occasioned hy accident^ 
the proprietor heco?nes a proportionate sharer 
in the whole, —IF a deposit be mixed with 
the property of the trustee, not by any act 
of the latter, but by accident (as if a bag 
containing the deposit, and another contain¬ 
ing property of the trustee, should both be 
torn, and the contents mingled together), in 
that case the trustee becomes a sharer in 
the property with the depositor, and is not 
responsible for a compensation, since ho did 
not commit any act inducing responsibility. 



—They therefore become partners 114 1 
whole, according to all our doctors. 

If the trustee expend a part, and supply 
the deficiencyi hy\mixture, from his own pro¬ 
perty ^ he is responsible for the whole,- If a 
trustee expencl part of the deposit, and then 
produce a similar to what he had expended, 
and mix it with the remaining part, in such 
a manner that a separation ia difficult, lie is, 
in that case, responsible for the ivhole of the 
deposit; because the part expended is^ a 
debt due him, which he cannot otherwise 
discharge than in. the presence of the owner. 
— When, therefore, he mixes lus own pro¬ 
perty with the remainder of the deposit, he 
m fact destroys that remainder; as was before 
explained. 

In cases of transgression with respect to the 
depositi the trustee is responsible so long as 
the transgrcssio7i continues, — If a trustee 
transgress with respect to the deposit, by 
converting it to his own use (as if, being a 
quadruped, he should ride upon it,—or, being 
a gown, he should wear it.—or, being a slave, 
he should use his services),—or by com¬ 
mitting it to the care of a stranger, and he 
afterwards refrain from the use of it, or re¬ 
ceive it back from the stranger, his respon¬ 
sibility thereupon ceases. Shafei maintains 
that he does not become exempted from 
responsibility; because the contract of de¬ 
posit ceases and determines immediately on 
the existence of responsibility, since respon¬ 
sibility and deposit are irreconcileablethe 
trustee, therefore, in such case, cannot be 
exempted until he make actual restitution to 
the proprietor. The argument of our doetoi 3 
is, that the order of the depositor to preserve 
the property continued, to operate, as it was 
absolute, and not restricted to any particular 
time ; it being understood, in this ease, that 
the proprietor had generally desired him to 
preserve the property, without restricting 
such desire to any^ particular time. — As, 
therefore, the order is still in force, it follows 
that the trustee, after abstaining from the 
transgression, becomes again trustee, be¬ 
cause the object of the contract was preser¬ 
vation,—The contract, moreover, was sus¬ 
pended in its effect merely from the neces¬ 
sity of establishing a breach of it: when, 
therefore, the breach is removed, the con¬ 
tract becomes revived in its effect; in the 
same manner as wliere a person hires another 
to guard his property for a month, and the 
person so hired remits his guard for part of 
the month, in which case he is entitled to 
wages in proportion to the number of days 
lie did watch.—In answer to Shafei's asser¬ 
tion, that “the trustee cannot be exempted 
from responsibility until ho make actual 
restitution to the proprietor,” it is to be ob¬ 
served that, as the original order still con¬ 
tinues in force, and the trustee ceases from 
his transgression, a recovery of the deposit 
is obtained into the possession of the trustee, 
w'ho is the substitute or confidant of tho 
proprietor; and as this recovery is equiva¬ 
lent to a restitution of it to the proprietor 
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hirait'lf. lie [tlie trustee] is consequently not 
' Responsible for it on the ground of destruc¬ 
tion. 

If the trustee deny the deposit, upon de-> 
mandf he is responsible in case of the loss 
of it. —If the proprietor of the deposit de¬ 
mand it of the trustee, and the trustee deny 
the deposit, and it be afterwards lost, the 
trustee is in that case responsible ; because, 
as the depositor, in making the demand, 
dismisses the trustee from his charge, it fol¬ 
lows that the trustee, in retaining the deposit 
after such demand, is an usurper, and is con- 
seqiiently responsible.—If, also, after the 
denial, the trustee should acknowledge the 
deposit, still he does not thereby become 
exempted from responsibility, because the 
contract had been previously done away, 
inasmuch as the demand of restitution by 
the depositor was a dissolution on his part, 
and the denial of the deposit was a dissolu¬ 
tion on the part of the trustee ; in the same 
manner as the denial of agency by the agent, 
or of sale either by the buyer or seller, is a 
dissolution on their part.—Now when a 
dissolution takes place on both sides, the 
contract to which it relates is done away, 
and cannot afterwards be revived, unless by 
anew formation, which does not appear in 
the case in question,—In this case, there¬ 
fore, a recovery into the possession of the 
proprietor’s substitute cannot be understood. 

—It is otherwise where the trustee deviates 
from his instructions by transgressing ixpon 
the property, and afterwards ceases from 
such deviation, and conforms to his orders, 
for in this case a recovery appears into the 
possession of the prroprietor’s substitute, as 
was before explained. 

Jiut not if the denial be made to a stranger. 

—If the trustee deny the deposit to some 
other than tlie proprietor, he is not respon¬ 
sible, according to Aboo Yoosaf (contrary to 
the opinion of Zitfer), because denial to any 
otlier than the proprietor may be for the 
sake of preservation. The trustee, more¬ 
over, is not competent to his own dismission, 
unless in the presence of the depositor, or 
unless the depositor claim his property from 
him. The order for keeping the property, 
therefore, still continues in force contrary 
to where the denial is made to the depositor. 

A trustee is at liberty to carry the deposit 
with him upon a journey. —A thustfp: is at 
liberty, according to Haneefa, to carry the 
deposit with him when he travels, although 
caniage and other expenses be thereby in¬ 
curred.— The two disciples maintain that 
this is not permitted to him where carriage 
or other expense is incurred. Bhafei, on the 
other hand, maintains that it is not allowable 
in either case, because he coixsidora an oz der 
to keep the article in the common accepta¬ 
tion of keeping, namely, keeping in cities; 
in the same manner as where a person hires 
another for the preservation of his goods_ for 
a stated time, in which case the person hired 
is not at liberty to travel with the goods,— 
or, if ho should do so, becomes responsible 



for them. The argument of Haneefa i . 
the proprietor’s commission for preservation 
is absolute and unconfined ; and that a plain 
is a place of preservation, provided the road 
be secured; on which principle it is pm'- 
mitted to a father or guardian to travel with 
the property of their ward. The reasoning 
of the two disciples is that, in case of tra¬ 
velling, where carriage for^ the deposit is 
necessary, the expense of it must fall on 
the depositor ; and as it is probable he may 
not assent to this, his commission for keeping 
the article must, in such a case, be considered 
as limited to a city.—The answer to this is 
that the circumstance of the expense of re¬ 
moval falling upon the proprietor is of no 
moment, as it may be a consequence of an 
attention to the preservation of his propeidy, 
and the fulfilment of his commission.-;;Thc 
answer to Shafei is that although all articles 
chiefly abound in. cities, still the keeping or 
preserving of them is not particularly con¬ 
fined to cities, but extends alike to cities and 
to plains ; since the inhabitants of plains 
must necessarily keep their property in 
plains.—Besides, a removal of the deposit 
may sometimes be a desirable object to the 
proprietor ; as where it is made from a city 
in danger to one in security ; or to the par¬ 
ticular city in which the proprietor dwells. 
—Now as the keeping of an article is not, in 
its common acceptation, litnited to cities, it 
follows that a commission for keeping is not 
limited to any particular city. It is other¬ 
wise in a case of hire for keeping, as hire is 
a contract of exchange, which requires a 
delivery of the subject of the contract 
(namely, keeping or guarding) in the place 
where the contract is executed. 

Provided the contract he absolute, the road 
safe, and the journey necessary. —It is to be 
observed that this case proceeds on a supposi¬ 
tion of the contract being absolute, the road 
which the trustee travels safe, and the journey 
necessary: for, if the road be dangerous, or 
the journey not necessary, the trustee is 
responsible, according to all our doctors. 

If, also, the journey be not necessary, and 
the trustee travel with all his family, he is 
not responsible : but if, the journey not being 
necessary, he should leave his family be¬ 
hind, he becomes responsible, as in that case 
it Avas his duty to have left the deposit with 
his family. 

Un less this he expressly prohibited. —If the 
proprietor expressly prohibit the trustee 
from carrying the deposit out of the city, and 
he nevertheless carry it out, he becoraes iu 
that case responsible for it, as the restriction 
so imposed is a valid one, since keeping the 
article in a city is most eligible. 

In case of a deposit hy^ two persons, the 
trustee cannot deliver to either his share, but 
in presence of the other.—l^ two men deposit 
something jointly with another, and one of 
them afterwards appear, and demand his 
share of the deposit, the trustee must not 
give it, unless in the presence of the other 
depositor, according to Haneefa. The two 
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_ /^naintain that the trustee must 

deliVti-^the clairaant: hia share ;—and^ the 
same is also said in Kadooree*s compendium. 
In the Jama Sa^heer it is said that if three 
men deposit one thousand dirms 'with a 
particular person, and two^ of them^ after¬ 
wards disappear, the third is not entitled to 
take his share, according to Haneefa: but 
according to the two disciples he is entitled 
to take it. (It is to he observed that this 
difference of opinion relates solely to articles 
of weight, or raeasureinent of capacity.) The 
argument of the two disciples is that the 
depositor claims his own share only, and is 
therefore entitled to receive it, where it is 
attainable, in the same manner as a copartner 
in a debt. The argument of Haneefa is 
that the person present, in claiming his 
own share, necessarily claims half of the 
absentee’s, since he claims a separate and 
determinate portion, whereas his right is 
indeftnite. Now where a right is mixed 
indefinitely with another, it is to be rendered 


entire charge, with the consent of the ofcri 
in either case ; for as the proprietor has 
manifested his confidence in me integrity of 
both, it is therefore lawful for either to 
deliver the deposit to the other without being 
responsible, in the same manner as where the 
deposit is incapable of division. The argu¬ 
ment of Haneefa is, that the proprietor has 
given his approbation to the charge being 
united in two, but not to its being vested 
entirely iu one ; because the act of keeping, 
'where it relates to a divisible article, applies 
only to a p<art of the article, not to the whole. 
—The delivery, therefore, oi the whole by 
either party to the other is without the pro¬ 
prietor’s consent; and the party who makes 
such delivery is accordingly responsible.— 
But the receiver is not responsible, since 
(according to his tenets) the trustee of a 
trustee is not subject to responsibility. It 
is otherwise where the deposit is incapable ol 
division ; for where an article of that nature 
is deposited with two persons, it is iinpos- 


separate and determinate only by raean.s of I sible for them jointly to be concerned in 
division; but the trustee has no power to ! care of it every hour of the day and night, 
make a division ; and accordingly, if ho were unless by turns ; and the approbation ot the 
to give the present claimant his share, it is proprietor, with respect to the whole, is 
not accounted a division hy any of our * therefore of necessity construed to extend to 
doctors.—it is otherwise in a case of a par- - either of them in particular 

^ j ^ J __ _ J_ ■_i__ _ _ 


ticipated debt, because, in that instance, the 
present creditor claims from the debtor a 
dfcdivery of hia right, which may ho made 
without a division, since debt is discharged 
by means of similars.—With respect to Avhat 
is advanced hy the two disciples that “ the 
depositor is entitled to receive his share 
where it is attainable,” it may be answered, 
that it does not from thence follow that the 
trustee is liable to any compulsion on tliat 
head :—in the same manner 
instance, a person deposits 
dirms wdth another, who is indebted in one I 
thousand dirms to a third person ; in which ' 
case, although it be lawful for the creditor 
to take his due wherever it he attainable, still 
it is not lawful for the trustee to pay him 
with the said deposit. 

Two persons^ receiving a divtsible article i?i 
trusty 7nust each heep an half. —a person 
deposit, "with two men, an article capable of 
division, it ia not lawful for either of these 
trustees to commit such article^ entirely to 
the otlier, but they must divide it, and 
retain each a.n half; whereas, if the article 


Restrictxons are not regarded where they 
are repugnant to custom or convenience. ~i^' 
the proprietor of a deposit say to the trustee 
“ deliver not the deposit to your wife^*' and 
he nevertheless deliver it to hia wife, he 
becomes in that case responsible.—It is 
recorded, in the Jama ISagheer, that if the 
proprietor prohibit the trustee from deliver¬ 
ing the deposit to any one of his family, and 

_ ^ Ixe nevertheless deliver it to one of his family 

as where, for •' from any unavoidable necessity, he is not 
one thousand \ made responsible by having so delivered it; 

■ —aa for instance, the deposit be an animal, 

and the proprietor prohibit the trustee from 
giving charge of it to his alav^e ;— or as if, 
being of the description of things usiially 
committed to the care of women, he should 
prohibit him from delivering it to any of his 
wives. The compiler of the Hedaya remarks, 
that as the former of these reports is absolute, 
and th«at quoted from the Jama Sagheer 
restricted, the first ought also to be under¬ 
stood as restricted ; for this reason, that it is 
mpossible to manage the conservation with 


an observance of the condition, which is 


were incapable oFdivision, either might law- ! therefore nugatory. But if the trustee should 
fully keep it entirely with the consent of the j not act from, necessity,—as if, ha'Ving two 
— ■ - ’ * ■ - Qf two slaves, thc proprietor ehonld 

prohibit the delivery to one particular wife, 
or to one particular slave, and the trustee 
nevertheless commit the deposit to the par¬ 
ticular wife or slave so prohibited,—he 
becomes responsible, since the condition in 
this case is useful, as some of the family inay 
not be trustworthy ; and, as the conservation 
of the deposit is not incompatible with the 
observance of the condition, ib is tberetore 
valid. 

Or where they relate to the particular 
apartment in a house. the proprietor say 


other.—This ia the doctrine of Haneefa ; and 
such also ia the law, according to him, in a 
case of two pawnees, to whom a thing 
incapahlo of a division is jointly pledged ; 
for in that case either of them, with the con¬ 
sent of the other, niajy retain sole possession 
of it ;— and so likewise, iu the case of two 
agents empowered to buy anything, and 
entrusted jointly with the purchase-money ; 
for in that case, also, one of the parties may 
retain the whole of the money with the con¬ 
sent of the other.—The two disciples allege 
that it is lawful for one of the parties to take 
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__se/trustee. “ Keep the deposit iu tLis ' the contrary, the proprietor take th^^i 

apartlhent of this Serai,’’ and he keep it in ^ pensation from the second trustee, he [the 


''another apartment of the same Serai, in that 
case he is not responsible lor it; because the 
condition was useless, inasmuch as there is 
no difference with respect to keeping in 
different apartments of the same Serai.—(If, 
on the contrary, he were to keep it in a 
different Serai, he is responsible ; because, as 
a difference of Serais occasions a difference 
in the keeping, the condition is therefore of 


second] is in that case entitled to an indem¬ 
nification from the first; because, us not 
being a legal trustee, ho must be considered 
merely as an agent for conservation on be¬ 
half of the original trustee ; and as such ho 
is entitled to an indemnification for what¬ 
ever losses he may sustain, connected with 
the agency.—The reasoning of Plancefa is, 
that the second trustee received the article 


and the restriction is consequently i from the hands of a trustee, and not of a 


use, 

valid.)—If, however, there be an evident 
difierence between two different apartments 
of the sarnie Serai (as if, the Serai being 
extensive, the apartment prohibited should 
be full of holes and crevices), the condition 
so made is valid, and the trustee becomes 
responsible in case of preserving it in that 
apartment. 

Where the deposit is transferred to a 
second triisiee^ and lost, the proprietor re¬ 
ceives his compensation fy'oin the original 
trustee, —If a person deposit something with 
another, and that other again deposit it with 
a third person, and it be lost in this person’s 
hands, in that case the proprietor of the 
deposit, according to Haneefa, must take a 
compensation from the first trustee, not from 
the second. The two disciples allege that 
the proprietor is at liberty to take the com¬ 
pensation either irom the first or second 
trustee; and tliat, in case he should take it 
from the first, he [the first] is not empowered 
to take an indemnification from the second ; 
but that, in case of his taking it from the 
second, the second is then entitled to take 
an indemnification from the first.—The rea¬ 
soning of the two disciples is that the second 
trvistee has received the deposit from the 
hands of a person who has himself become 
responsible,* and is therefore responsible ;— 
in the same m-anner as the trustee of an 
usurper; — that is to say, if an usurper 
deposit with any person the goods lie has 
usurped, and they be lost in the trustee^s 
hand's, the proprietor is at liberty to take 
a compensation either from the usurper or 
the trustee; and so also in the case in ques¬ 
tion.—The ground of this is, that the pro¬ 
prietor of the deposit not having given liis 
approbation fo the second deposit, the first 
trustee was guilty of a transgression; and 
the second trustee was also guilty of a trans¬ 
gression in having received it witliout the 
consent of the proprietor.—The proprietor, 
therefore, has the option of taking a com¬ 
pensation from either.—If, however, he take 
the compensation/rom the first trustee, lie 
[the first trustee] is not in that case entitled 
to indemnify himself from the second; be¬ 
cause, upon paying the compensation, he 
becomes proprietor, which constitutes the 
second a legal trustee; and a le^al trustee 
is not responsible for the deposit,—If, on 


* In consequence of the deviation from 
his trust. 


responsible person; because the first? trustee 
does not become, responsible until the thing 
be separated from'the second trustee ; since 
so long as it is in existence with him, the 
wisdom and judgment of the first trustee 
are considered to be, ns it "were, extant and 
at hand with regard to it.—The proprietor, 
moreover, is supposed assenting to any 
mode of keeping liis property which may 
be agreeable to the trustee's judgment ; and 
as that still continues to be exerted, it fol¬ 
lows that no transgression whatever has^ as 
yet taken place.—But, upon the article being 
lost by the second trustee, the first trustee is 
held to abandon the charge he had under- 
ta.ken, and is therefore responsible.—The 
second trustee, on the other hand, continues 
in his original predicament; that is, his 
seisin is a seisin of trust in the end, in^ the 
same manner as it was at the beginning; 
and as he is not found in any transgression, 
he therefore is not responsible for the de¬ 
posit ;—in the same manner as where the 
wind blows a gown near to any person, and 
it is afterwards destroyed, in which case 
that person is not responsible. 

Case of claim advanced bij tivo persons to 
a smn of money in the possession of a third. 
—If two persons should separately claim a 
thousand dir ms in the possession of a third, 
each asserting that he had deposited them 
with him, and the possessor deny their 
claims, but refuse to take an oath to that 
effect, the thousand dirms must, in that 
case, be divided between the two claimants, 
and the defendant remains answerable to 
them for one thousand more.—The reason 
of this is, that the claim of each several 
claimant is valid, os the claim of each has 
the probability of truth.—Hence each is eu- 
titled to exact an oath from the defendant, 
who, on his part, is required to make a sepa¬ 
rate deposition with respect to each, as the 
right of eaeli is distinct. The Kazee, in 
administering the oaths, may lawfully begin 
with either, since it is impossible to admi¬ 
nister both at the same time, and neither 
has ground of preference over the other.— 
If, however, a contention should take place 
between the claimants on this point, the die 
must be thrown in order to satisfy them, and 
to remove anj suspicion of partiality on the 
part of the Kazee.—If he then take an oath 
in denial of the claim of one, let another 
oath be administered to him in denial of the 
second’s claim; and if he thus make oath, 
denying the claims of both, nothing is duo 








DEPOSITS. 


.>^uh ; ^or want of proof.—If lie sliould 
>hke the second oath, a decree must 
Li mssm in favour of the second claimant, 
since the proof is established.—If, on the 
contrary, he refuse to take the first oath, a 


administered to this effect, ^‘this sla\^ 
not the slave of such an one,” becansh^* 
refusal on the part of the defendant to take 
such an oath is of no consequence, after the 
slave in question had been proved to he tho 


decree inrist not be passed in favour of the ' property of another.—The tenor of tlie oath, 
first claimant, but an oath must be tendered therefore, must be “ there is nothing due 
to him with regard to the claim of the ! from me to this man ; not this slave, nor the 


second.—It were otherwise if, at the time 
of refusing, he were to make an acknowledg¬ 
ment in favour of the first; for in that case 
decree would immediately pass; since 


value of him (which is so much), nor less 
than the said value.”—He also observes, 
that it is requisite this oath he administered, 
according to Mohammed ; but’not according 
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acknowledgment is proof and a cause of to Aboo Yooaaf; because if a trustee should 
property in itself; whereas a refusal to take ' make an acknowledgment of the deposit in 
an oath is neither proof, nor a cause of pro- ^favour of a certain person, and the thing 


perty, unless in conjunction with the decree 
of the l^zee. It is therefore lawful for the 
Kazec, in such a case, to suspend his decree 
until he shall have tendered the second oath, 
that he may be apprised of the full extent 
to which his decree is to go. ^und if the 
defendant refuse to take the second oath 
also, the^ JCazee must then pass a decree 
equally in favour of both; because neither 
party has a superiority over the other in 
point of praof; and no regard whatever is 
paid to priority of refusal [to swear], since 
the two refusals do not constitute proof 
separately, but together and at one period, 
namely, at the period of the decree of the 
Kazoe;—and as, if both had adduced evi¬ 
dence, no superiority would have been given 
to either evidence on the ground of priority, 
so also in the present instance.—The defen¬ 
dant must also give a compensation of ano¬ 
ther thousand dirms to the claimants, since 
in paying them the one thousand which was 
present he only pays each half his due.— 
{Supposing that the Kazee, in consequence of 
a reiiLsal to take the first oath, should imme¬ 
diately pass a decree^ in favour of the first 
claimant, without waiting to tender an oath 
with respect to the claim of the other, in 
this case Imam Alee Yezadee, in his com¬ 
mentary upon the ilama Bagheer, says that 
an oath must be tendered with regard to the 
second ; -and if the defendant refuse to take 
it, a decree must then be passed jointly, in 
favour of both claimants, in an equal degree; 
because the decree in favour of the first 
claimant was not destructive of the right of 
tho second, since tho precedence, in the 
administration of tho oath, was determined 
cither bv the will of the Kazee, or the 
chance of the die ; and neither of these have 
powder to destroy the second’s right.—Khasaf 
has substituted a slave in this case ; that is, 
instead of one thousand dirms, he has sup¬ 
posed the dispute to relate to a slave ; and 
he maintains that the sentence onght to be 
executed" in favour of the first claimant, 
since tlio matter is uncertain, in as much as 
several of the learned have given it as their 
opinion, that a decree should be passed in 
favour of the first without waiting for the 
second, as a denial to take an oath is equiva¬ 
lent, by implication, to an acknowledgment, 
—lie, moreover, remarks, that the oatii with 
respect to the second claimant must not be 


acknowledged should by a decree of the 
Kazee be given to another, then, according to 
Mohammed, the acknowledger is responsible, 
but not according to Aboo Yoosaf.—Kow the 
case in question is a branch of this case 
relative to the acknowledgment of a deposit; 
and consequently the law in the one case is 
the same as in the other.—Tlio case of 
acknowledgment here alluded to, is where 
a person first acknowledges a particular slave 
to be tho property^ of a particular person, 
and afterwards denies it, averring that ano¬ 
ther person had deposited the slave with 
him, and a decree is passed in favour of the 
first aoknowledgce, because of tlio second 
acknowledgment being a retractation of the 
fiptj—in which case, if ho should have 
given the slave to the first without a decree 
of the Kazee, he is responsible, in the opinion 
of all our doctors; or if lie should have 
given the slave by the decree of the Kazee, 
in that ease also, according to Mohammed, 
he is responsible, because he acknowledges 
his obligation to keep the §lave on account of 
the second, and yet he destroys the said 
slave (that is, so far as relates to the claim 
of the second), by means of his acknowledg¬ 
ment, and is consequently responsible. — 
According to Aboo Y^oosaf lie is not respon¬ 
sible in this instance, because, as he holds, 
it is not the immediate act of acknowledg¬ 
ment that destroys the slave, so far as 
relates to tho right of the other, but the 
giving of him to the other, -which is the 
nyoevSsary consequence of tho order of tho 
Kazee. Mohammed, on the other hand, 
maintains that it was he who urged the Kazee 
to pass that decree; w^hence lie is respon¬ 
sible. How the reason for assimilating the 
case in question.wdtli this one is, that tho 
acknowledgment in favour of the second 
claimant, after the first had acquired a right 
to the thing, is useful to the second claimant, 
in as much as (in the opinion of Mohammed) 
it induces a responsibility in his favour. 
Hence, in this case, it is requisite, according 
to Mohammed, to administer an oath to the 
second claimant, notwithstanding the slave 
have been proved to be the right of the first, 
because the object from it^ is to obtain a 
refusal to take the oath, which is equivalent 
to on acknowledgment; and an acknowledg¬ 
ment, even in that case, is useful, as it 
induces responsibility. According to Aboo 
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on the contrary, an oath is not to be j It is to be observed that a recall opergxy »ti ^ 
-«di»inistered; because, in the same manner I a loan^ because a recall is a prohibition "wfun: 
iiS^uhe defendant is not made responsible by respect to the enjoyment of the use, and 
an aoknowledgment, so neither is he by a | alter such prohibition the use, of conse- 
refusal to swear, and hence the tendering of quenoe, ceases to be the property of the 
an oath is useless. borrower. The borrower, moreover, is not 

competent to let out to hire the thing bor¬ 
rowed, since that is attended with an injury 
to the lender, as will be hereafter explained, 
—It is also to be observed that investiture is 
made in four different shapes. I. By sale, 

! wliicli is an investiture with substance, for a 
* return.-—II. By gift, which is an investiture 
with substance, without a return.—llf. By 
lease ox hire, which is an investiture with 
the use of a thing foi\ a rehirn.—IV. By 
loan, which is an investiture with the use of 
a thing without a return, as hefore explained: 
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BOOK XXTX. 

OF AHKEAT, OB LOANS. 


Definition of Arceat, and the nature of the 
use granted in a loan, —AnjEEAT, according 
to our doctors, signifies an investiture with 

the use of a thing without a return.—The a imii^ wauuuu^ ixiCLuxi., ao 
uersou who so grants the use is termed j and which is lawful, as being a species ot 
Moveer. or the lender; the person receiving [ kindness ; because GrOB has said do kind- 
it, ’Moostayir, or the borrower; and the ness to each otheh; and also, because 


article of which the use is granted, Areeat, 
or the loan.-^^Koorokhee and Shafei define 
Areeat to signify, simply, a license to use 
the -property of another, because it is settled 
by the word Ibahit, signifying license or 
permission. Besides, a specification ot the 
period is not a necessary condition in a loan: 
but if a loan were an investiture, it would 
not be valid without such speciff cation, since 
without a specification of the period the full 
extent of the use cannot be ascertained, and 
an investiture with anything unascertained 
is invalid. A loan, moreover, is rendered 
null by a recall, whereas, if it were an 
investiture with the use, it could not be 
rendered null by a recall, in the same manner 
as a lease cannot be annulled by a recall. 
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the prophet borrowed a suit of armour front 
Sifwan. 

Dor?ns under %ohich it is granted, — A bred 
of loan is rendered valid^ by the louder 
saying ‘*^1 have lent you this,’' as there tho 
purpose is expressly mentioned; or, by his 
saying “ I have given you to eat of this 
earth,” because such an expression is used 
to denote a loan metaphorically; for as it is 
impossible to eat of the earth itself, the 
meaning is therefore construed “to cat of 
the produce ot it.*'* 

The lender may resume it at pleasure,^ 
The lender is at liberty to resume the loan 
I whenever he pleases; because the prophet 
I has said ** Moonha is liable to be recalled, 
and a loan must be rotiirned to the pro- 


Further the borrower is not entitfed to hire prietor (Moonha is a species of loan, where 
ihe loan ; whereas^ if it were an investiture, • a person lends another a goat, a cow, or a 

aemiffht let it out to hire, because whosoever I Khc;camel, for instance), that he may use 
Lshimself proprietor of a thing may constitute I their milk ^ and also, because the produce, 
mother proprietor of it. Our doctors, on tho or use ot the thing lent, becomes property, 
Sr hand argue that the word Areeat in- particle hy particle, merely according as it 
aicatesaninvestitiire,sinoeitisde is brought into being; hence, with respect 

AreeWwhich signifies a grant; and that, to such part of the prodnee as is not yet 
iccordmglyf iii forming the contract the ex- . brought into being,, there is merely an mves- 
iSon investiture is used. The use of a tituro, but no seism : retpctation with re- 


pressiuu ^— - --- - 

thing, moreover, is capable ot being property, 
in tlie sarnfmaantT as the actual thing itself; 
and as investiture with the latter may take 
place either with or without a return, so also 
with resoeefc to tho former. W^ith respect to 
what Koorokhee urges concerning the term 
Ibahit, it maybe replied that this term is not 
uncommonly used to expressf investiture, since 
it is uwd in settling contracts of lease, which 
are an investiture with respect to the use of 
the thing hired.—^With respect to his con¬ 
clusion, that “if a loan were an investiture 


spect to such part is therefore valid. 

The borroioer is not respoyisihle for the loss 
of zt, unless he transgiess respecting it^A 
LOAN is a trust. If, therefore, it be lost in 
the hands of the borrower, without any 
transgression on his part, he is not answer¬ 
able for it, whether the loss happen at the 
period of his usin^ it, or otherwise.—Shafei 
maintains that he is responsible for it in case 
the loss should take place at a time when he 
is not using it; because he has "taken posses¬ 
sion of the property of another without aright 


hicjinn thnt ‘ it a loan Were an invosubuio hiuuui uuo -- 

b would not be valid without a specification in it; and also, because as the b^xower is 
f its t?iod bXuse of unoertimty,”-it liable to the charges of Tcmoval, in case of 
tiay bo roolied that uncertainty, in loans, is ’ the existence of tlie substanep, - J 

f no consequence, as it cannot be productive | answerable for the value, in case oi its 

I strife, inasmuch as loans are not binding,* ------ 

.hence the uncertainty cannot be injurious. ' ^ 

■ ‘ I turn entirely upon different modes of expres¬ 

sion, in the original idiom. 


That is, may be retracted at pleasure. 
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loans. 


.Oliiol), in the same maunex as an 
"■u5ttrp<«rr ^ho article standing? in the same 
predicament 'with mexchandise detained 
'Nvith a view to purchase.—With respect to 
the permission of seisin, established ou the 
borxoAver's behalf, that was g-ranted merely 
with a view to enable him to enjoy the use; 
and hence, where the use ceases it no longer 
operates;—in other words, where the loan is 
destroyed during his enjoyment of the use, 
he is not responsible, because of the exis¬ 
tence of the necessity; whereas, if it be lost 
at a time when he is not using it, lie is res¬ 
ponsible, because of the non-existcnce of 
tho necessity at that time. The argument 
of our doctors is, that the term Arecat does 
not indicate responsibilityfor (according to 
their exposition) it is an investiture with the 
use without arc turn; or (according to Shafei 
and Koorokhee) a permission of the use; 
and the seisin of it is not a transgression on 
the part of the borrower, since it was made 
Avith the consent of the lender; and although 


Si 


for it immediately upon the delivery to ^ ^ 
lessee; for as the act of lending does not 
comprehend hire, it follows that such deli¬ 
very is an usurpation. The lender is in this 
ease at liberty to take the compensation, if 
he please, from the lessee, because of his 
having taken the property of another with¬ 
out his consent. If, however, he take it 
from the borrower, he is not then entitled to 
any indemnification frorn^ the lessee, since, 
in consequence of his receiving a compensa¬ 
tion from the borrower, it becomes evident 
that the borrower only let his own property.— 
If he take the compensation from the lessee, 
the lessee is in that case entitled to an in¬ 
demnification from the borrow'er, who is the 
lessor, provided he [the lessee] had not 
known that the lease was a loan, as in that 
case he suffers an imposition. It is other¬ 
wise where he takes the lease knowing it to 
be a loan, as there he sufiers no imposition. 

l/c mat/ lend %t to another person, unless 
this subject it to he differently affected. 


that consent was merely with a view to j is lawful for a borrower to lend the thing 
enable the lender to use the article, still the I borrowed, provided it be of such a nature as 
borrower did not make the seisin with any I may not subject it to be differently affected 


Other intention : he, therefore, is not guilty 
of any transgression; 


by different uses.*^8hafei is of opinion that 


and consequently is j the borrower is not entitled to lend tho loan 
not responsible.—In reply to what Shafei to another, because (according to him) a loan 


urges it may be observed, that the expense 
attending a removal of the article is incum¬ 
bent on the borrower, merely on account of 
the advantage he derives from it, in the 
same manner as the maintenance of a loan 
is incumbeiit upon the borrower, on account 
of the advantage he derives from it, and not 
on account of any defect in his tenure. It 
is otherwise in the case of an usurper, where 
the charges of removal are due merely be¬ 
cause of the defect in his tenure.—With 
respect to seisin with a view to purchase, 
the responsibility in that instance does not 
arise from the seisin, but fiom the design 
with which it was made; for as seisin in 
virtue of a contract of sale induces respon¬ 
sibility, so also seisin with an intention of 
purchase induces responsibility, since seisin 
witli a view to any contract is subject to the 
same laws with that contract, as has been 
explained in its proper place. 

Jie cannot let it o'ut to hire, — It is not 
lawful for a borrower to let out a loan. If, 
therefore, he should let it out, and it be 
afterwards lost, ho is in that case responsible 
for it; because a loan is inferior to a lease, 
and an inferior cannot comprehend its supe¬ 
rior; and also, because if the biro be valid, 
it can only be so on the supposition of its 
being binding; and that cannot be supjposed 
otherwise than with the consent of the 
lender; for if it were binding without his 
consent, it would be a great injury to him, 
as it would deprive him of the power of 
resuming the loan, until the expiration of 
the lease.—The lease of a loan is therefore 
invalid. 

Or, if he let tY, he becomes responsible, —It 
is to be observed that, in case of letting out 
the loan, the borrower becomes responsible 


is merely a permission of tho use, and a 
person to whom the use of a thing is per¬ 
mitted is not entitled to communicate that 
permission to another, for this reason, that 
the use of a thing is not capable of being 
property, as it is a non-entity, the use being 
considered as an entity in the case of a lease 
merely from necessity, which in a loan may 
be completely answered by permission.— 
Our doctors, on the other hand, argue that 
as a loan is an investiture with the use of a 
thing, the borrower may therefore lend the 
loan, in the same manner as a person to 
whom the use of a thing devolved by be¬ 
quest.—Besides, in the same manner as tho 
use is made property in the case of a lease, 
so also is it, from a principle of necessity, in 
the case of a loan. 

OujJ'XTioN.—If a loan signify an investi¬ 
ture with the use, it would necessarily follow 
that the borrower is at liberty to lend the 
loan even where a difference of use may 
occasion a different affection in the thing; 
whereas the law is otherwise. 

EiSPLY.—It is not permitted to the bor¬ 
rower to lend the thing borrowed when of a 
nature to be differently affected by different 
use, because of the possibility of the use of 
the second borrower being more injurious to 


* Thus if tho loan bo a cow or a goat, as 
the object from these is milk, it matters not 
whether for this purpose they remain with 
Zeyd or Omar.—But if the loan be a riding- 
horse, it may be of consequence that Zeyd 
should not lend it to Omar, for if Zeyd be 
thin and Omar fat, Omar’s use of the horse 
would in that case affect it more than the 
use of it by Zeyd. 
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tbinjr than that of tlio first; and the | 
.^.^fis^^nt ami approbation of the first ieiider 
IS'given to the use of the first borrower, hut 
not to that of tlio second.—The compiler of 
the Hedaya remarks that what is here re¬ 
lated proceeds on the supposition of the loan 
being absolute; for that loans are of four, 
kinds. I. Loans that are absolute with rc-; 
speot both to the period and the use; in 
which case the borrower is entitled to take 
the use in any manner and at any time he 
pleases, because of the loan being absolute. 

■—IT, Loans that are restricted both as to 
the use and the time, in which case the bor¬ 
rower is not allowed to depart from these 
restrictions, excepting where the deviation 
is in an instance that is simfiar to the one 
prescribed, or of a better kind; as where 
a person borrows a quadruped in order to 
load it on a particular day with ten measures 
of a particular kind of wheat Land he loads 
it on that day with ten measures of a 
difierent kind of wheat, or with less than 
ten measures of the same or a different kind 
of wheat.—Loans that are restricted in 
point of time, but absolute with respect to 
the use ;—and IV. Loans that are restricted 
with respect to the use, hut absolute with 
respect to time:—in either of which it is 
not lawful for the borrower to depart from 
the restrictions.—If, therefore, a person 
borrow a quadruped without any conditions 
whatever, ho is in that case entitled either 
to load it on his own account, or to lend it 
to another for the purpose of lading, as in 
lading there is no difference; and, in the 
same manner, he may either ride upon it 
himself, or lend it to another for that pur¬ 
pose but as riding is supposed to be of 
different kinds, he is not entitled to more 
thou one kind, which his own act must fix 
and determine ; and hence, if lie should ride 
upon it hiTn.self, he is not afterwards at 
liberty to lend it to another lo ride; or, if 
he should lend it to another to ride upon, 
he is not afterwards entitled to ride upon it 
himself 

Loam of money^ ^'c., as opposed to loans of 
specific property. — The loan of dirms and 
clccnars, and of articles estimated by mea¬ 
surement of capacity, by weight, by tale, 
is considered in the light of Karz.”^—The 


* Areeat and Karz are, in common con¬ 
versation, used indiscriminately to denote a 
loan ; but there is a distinction in law with 
regard to them. Areeat is used with respect 
to such things as, alter being lent to another, 
are identically returned to him; and Karz, 
with regard to such things as are returned, 
not identically, but equal in point of num¬ 
ber, w^eight, or measurement of capacity.— 
Thus where a person, having borrowed a 
book, and read it, afterwards returns it, 
it is considered as Areeat; but if a person 
should borrow one hundred dirms from 
another, and after using them should re¬ 
turn another hundred dirms, it is considered j 
as Karz, 


principle on which this proceeds iskjnJfc. 
Arccat is au investiture with the use [of the 
property lent] ; and as this cannot be ob¬ 
tained, with regard to these articles, without 
a destruction of the substance, it must, with 
respect to them, be necessarily considered as 
an investiture with the substance.—Now an 
iiivestibnro of this nature is to be considered 
in two lights,—a gift or a loan:^—the act is, 
however, regarded as a loan in this instance, 
either because loan is more probable than 
gift, or because the objects of a loan are two¬ 
fold,—namely, the use of the article, and 
the restitution of the substance: and in the 
loan of tbo articles in question, a restitution 
of an equivalent is admitted in place of tho 
identical substance. — Lawyers, however, 
have observed that this doctrine proceeds on 
the supposition of the loan being absolute : 
for if it be limited (as if person should 
lend another a quantity of dirms merely to 
place in his shop and attract customers from 
the persuasion of bis being rich), it is not in 
this case a Karz-loan, but an Areeat-loan, 
whence he is not entitled to derive any other 
use from it than what was specified: the 
case, therefore, becomes the same as if ho 
had borrowed a vessel or a sword to decorate 
his shop. 

lAind may ho horrowedfor the parpofie oj 
haildiny or plantations : out the lender is at 
liberty to resume it. —If a person borrow 
land, with a view to build upon it, or plant 
trees in it, it is lawful; because the use to 
which tho loan is to be applied is here ascer- 
lamed; and as such use is the subject of 
property in leases, so also in loans. —But in 
this case it is permitted to the^ lender to re¬ 
sume the land; and as he is to receive it 
back in the state in which he lent it, he is 
thorcfCre empowered to compel the borrower 
to remove his houses or trees.—It is to be 
considered, however, whether or not any 
period was fixed fur the loan,—If no period, 
was fixed, then no compensation is due by 
tho lender for the loss he may have occa¬ 
sioned to the borrower by tho destruction of 
his buildings or trees, since no deceit ivas 
practised on the borrower, but rather he cle- 
ceived himself, in trusting to a contract 
which was absolute and unaccompanied with 
any condition.—If, on the other hand, a pe¬ 
riod was fixed for the loan, and it be resumed 
before the expiration of that period, the re¬ 
sumption so made is valid, since a leader 
(as was before explained) may resume a loan 
when he pleases: but it is nevertheless 
abominable in this instance, as it involves a 
breach of promise, and the lender is respon¬ 
sible to the borrower for the loss he sustains 


• Arab. Karz.—As the English language 
makes no distinction between the terms Karz 
and Areeat (although essentially different 
in their effect), the translator is under the 
necessity of adopting the term loan in both 
instances ;—leaving it to the reader to con¬ 
ceive the original term from the context. 
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j yemoval of his trees aticl buildings,^ in 
as he deceived the borrower in lixing 
a period which it was natural to suppose he 
would adhere to:-the borrower, therefore, 
is entitled to a compensation from the lender, 
in coiiMu* ration of the damage^he receives: 


neither restored it to the propriGtor ^ 
agent, but merely to his ground,— Iho rea^m 
for a more favoiirahle construotion of the 
law in this instance is, that a restitution has 
here been made according to general custom, 
since it is customary to restore loans to the 


and the same is mentioned by Kadoree in his | house of the proprietor 
compendium. —■ Hakim Shaheed maintains « r,, nnai 

that the borrower is at liberty either to take 
from the lender the value of the trees and 
buildings (in which case they become the 
property of the lender), or to take a compen¬ 
sation tor his loss (in which case he is at 
liberty to carry away the trees and the build- 
ina's). Lawyers liave observed that if the 
removal of the trees and buildings be detri¬ 
mental to the ground, the choice of the alter¬ 
native rests with the proprietor of the ground, 
as he is the principal, and the borrower the 
secondary, and a preference is always given 
to the principal. 

Land borrowed for the purpose of tillage 
cannot be resumed until the crop he reaped 
fro 7 n it. —If a person borrow a piece of land 
for the cidtivation of grain, the lender has 
not the power of resuming the loan until 
the gathering in of the grain, whether a 
period have been fixed or not; because the 
gathering of the crop comes within a certain 
and known period; and in suffering it to 
remain on the ground, an observance of the 
right of both the lender and borrower is 
maintained, in the same manner as, under 
similar circumstances, in the case of a lease. 

It is otherwise with respect to trees; be¬ 
cause, as the period of their existence is un¬ 
certain, the suffering them to remain would 
be an injury to the lender. 

'I'he borroioer must defray the charges 
attending the restoration of a loan ,—XiiF 
charges of returning the loan must be de¬ 
frayed by the borrower ; because, as the res¬ 
titution of it is incumbent on him (since he 
took it with a view to his own benefit), he is 
consequently liable to the expenses attendant 
on such restitution. — It is to be observed 
that the expenses attending the return of 
the suhiect of a lease are incumbent on the 
lessor ; because the rent being a return for 
the benefit arising’ from the tenure of the 
article let, all that is required from the lessee 
is merely to put it in the power of the lessor 
to recover it, by divesting himself of it, and 
not that he should return it to him. llie 

expense of returning the subject of an tisin- 

pation, on the contrary, must he defrayed by 


.as where, for in¬ 
stance, vessels or utensils belonging to a 
house are borrowed, in which case it is usual 
to return them, not into the proprietor's 
hands, but merely to his house.—Besides, if 
he had returned the quadruped to the pro¬ 
prietor, he [the proprietor] would have sent 
it to the stable, and therefore his doing so at 
once is considered as a valid return. 

And^ in restoring a slave^ that he he rc- 
turned to fiis master's house, — Ip a person 
borrow a slave, and afterwards return him 
to the house of his master without delivering 
him, personally, to the master himself, ho is 
uot in that case responsible for him for the 
reasons above mentioned.—If, on the con¬ 
trary, an usurper or a trustee return the 
subject of the usurpation or the trust to the 
house of the proprietor, without delivering 
it to the proprietor, they are in that case 
responsible for the eventual loss of it: ’the 
usurper, because it was incumbent on him 
to undo his act, and his act cannot be undone 
but by a delivery to the proprietor himself; 
and the trustee, because the proprietor did 
uot wish that he should ^ deliver the deposit 
merely to his house or his family, for if that 
had been the case, he would not havo^ depo¬ 
sited it with him.—It is otherwise with re¬ 
spect to loans, as these are commonly loturned 
to the house: excepting, however, where 
they consist of jewels, for in that case they 
must he returned to the proprietor, and not 
to the house or family. 

It suffices to return the loan by a slave or 
servant cither of the borrower .—[f the bor¬ 
rower send the quadruped he had borroived 
to the proprietor of it, by liis own slave or 
his hireling, and it be lost in the way, in 
that case he is not responsible for it.—(By hire¬ 
ling is here to be understood a servant who 
receives yearly wages.) — Ihe reason of this 
is that a loan is in the nature of a trust; and 
the borrower m.ay commit it, for the sake of 
preservation, into tho hands of any of his 
family, in which relation a slave and a yearly 
servant stand.—It is otherwise with respect 
to a daily servant, as he is not held to be one 
of the family. 

Or lender. —If a borrower should send 


the iisiu-Dcr; for as the return of the article | back the horse or other animal he had bor- 
to the proprietor ia iiicumboiit on the usurper | rowed to the proprietor, by the slave or the 

« ^ . 1 . _ .1_ 1 U« I no AT fhA -ATAnTi Arnr. nriri ir. hf> Iart. at* 


of it in order to remedy the injury he occa¬ 
sioned, so tht3 expense attendant on such 
return must of consequence be borne by him. 

In restoring an animal borroiced^ it suffices 
that it he retiir7i(id to the owners stable. 
—If a person, having borrowed a quadruped 
from another, should restore it to the stable 
of the proprietor, and it bo afterwards lost, 
in that case he is not responsible, for it, on 
a favourable construction.—-Analogy would 


hireling of the proprietor, ^ and it be lost or 
destroyed on the way, he is not responsible 
for it, since the proprietor is virtually sup¬ 
posed to have approved of this, in as much 
as he himself, if a delivery had been made to 
him, would liave cousigned the horse to one 
of theBe.—Some have said that the law here 
proceeds on the supposition of the slave or 
hireling, to whom the quadruped is con¬ 
signed, being the one to whom the care and 


suggest that ho is responsible, since he has • management of it is always given. Others, 
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Jlgttiny have said that it matters not whether 
■it hir consigned to such a slave, or to any 
-^er slave of the proprietor: and this latter 
is the most approved doctrine. 

If it be reiiH'nvd hy a stranger^ the horrower 
is res^ionsihh. —•Ii' a borrower should send 
the quadruped to the proprietor by the hands 
of a ntroii^or. he becomes in that case respon¬ 
sible lor it, and must * good thu value 
in th^ event of its loss.— It w to bo obiservod 
that this case seems to imply the illegality of 
a borrower’s depositing a loan with a stran¬ 
ger ; since, it that wore lawful, he would not, 
lu the present instance, be responsible.—Such 
also is the opinion oi some of our modern doc¬ 
tors.—Otliers of them have said that it is law¬ 
ful tor a borrower to deposit the loan, because 
the contract of deposit is inferior to that of 
loan ; and they have reconciled the doctrine, 
in tlie present case, by observing that the 
borrower docs necessarily become respon¬ 
sible on sending the loan hy a stranger, since 
from the moment of his consigning it to a 
stranger the loan determines, and being no 
longer a borrower, he becomes of consequence 
responsible,—Our doctors, however, do not 
admit the legality of a borrower's deposit, 
unless he be the boirower of a boirowcr, 
which in tact is not a borrower. 

Terms in which a contract of loan loith 
respect to land must he expressed, —^ Ir a 
person lend a piece of fallow ground to an¬ 
other, that he may cultivate it, the borrower 
musi insert, in the contract of loan, the 
words, “ Yon bavn given me to eot of llii*# 
land.^'—This is according to Haneefa. The 
two disciples have said that the term Areeat 
or loan must be inserted; because the term 
Areeat is particularly used to express a loan ; 
and it is preferable that a contract of loan be 
expressed in terms particularly appropriated 
to loans;—as in the loan of a house, for 
instance, where the borrower ex^iresses the 
contract, You have lent me this house.' 
The argument of Haneefa is, that the words 

You have given me to eat of this land.' 
are more expressive of the fact, since the 
term Itaam [giving to eat] is particularly 
restricted to the produce of land; wherea^s 
the words You have lent me this ground,” 
may apply to any other object, such as build¬ 
ing, or the like.—The use of the former, there¬ 
fore, in the case in question, is by much the 
most advisable.—It is otherwise with respect 
to a house, because the loan of it is^ given 
for no other purpose than that of residence. 


BOOK XXX. 

OF niBBA, OR GIFIS. 

Definition of the tor ms used in Hibba, 

in its literal sense, vsignifies the donation of 
a thing l>oin which the donee may derive a 
: in the luijcaiiRc of the law. it means 

(i tninvfiir of property, uiiulo immcdi.xfcely, 
and without ntiv exchunge,—llic person 
makin g the transfer is termed the Wahih, or 



donor*the person to whom it is mad 
Mohoob-le-hoo, or donee;—and the thing 
itself the Moohoob, or gift. 

Chap. I,—[ntroduetory. 

Chap. II.—Of Ketractation of a Gift. 

CHAPTER 

Gifts are laiofiil.^'D^-EDB of gift are 
lawful; because the prophet has said, 
* ‘ Send ye presents to each other for the 
increase of your love,'^ which implies the 
legality of gjft», as by presents is meant 
All our doctors, moreover, concur in 
the validity of them. 

Ami rendered valid hy tender^ acceptance^ 
and ’Gifts are rendered valid by 

tender, acceptance, and seisin.—Tender and 
acceptance are necessary, because a gift is 
a contract, and tender and acceptanee are 
n qirisitc in the formation of all contracts: 
and xi'bin is necessary in order to establish 
a right of property in the gift, because a 
rijjht of property, according to our doctors, 
U not established in the thing given merely 
by means of the contract, without seisin — 
Malik alk^-es that right of property is 
established in a gift antecedent to seisin, 
because of its analogous resemblance to sale: 
and the* aamc difference of opinion obtains 
with nciqwct tu alms-gift.—The arguments 
of our doctors upon this point arc twofold, 
— First, the prophet has said, ” A gift is 
not valid without seisin ” (meaning that the 
right of property is not established in a gift 
until after seisin).—BECOifULY, gifts are 
voluntary deeds; and if the right of pro- 
porty were established in them previous to 
tho >^*iwu, it would follow that the delivery 
would he incumbent on the voluntary agent 
before bo had voluntarily engaged for it. 
— It is otherwise with respect to wills ; 
hecaii^o the time of establishment of a right 
of pruptTty in a legacy is at the death of the 
testator ; and he is then in a situation which 
|.n‘cludes the possibility of rendering any 
thing binding upon himself. 

Ob jFCTiox.—Although a dead person bo 
uut capable of being bound, still an obliga¬ 
tion limy lie against his heir, who is Ins 
successor and representative. 

Reply.— The heir is not proprietor of tho 
I'-gucy, and cannot therefore he subjected to 
ohlifution on account of it. _ 

A gift may he taken possession of on me 
spot tohere it is tendered^ without the expt'ess 
order of the donor: M not aftenvards, — If 
the donee take possession of the gift, m the 
meeting of the deed of ^gift,* without the 
order of tho giver, it is lawful, upon a 
favourable construction.—If, on the con¬ 
trary, he should take possession ot the gittJ 
after the breaking up of the meeting, it is 
not lawful, unless he iinvf liud tiio conwnt 
of the giver so to do.—Anal 'gy waukl 
inggcBt that the fecbiin nofcvidid 
cone, as it is on net witli respect to what is 

• Aral). Majlis Akid b1 Hll)l>a BiOftoinir. 

the place ■where the deed is exeouteu. 
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thp/property of the giver; for as liis 
ri/fjl of property eoutinues in force imtil 
^sei^V^that is consequently invalid without 
his consent. The reason for a more favour¬ 
able construction of tho law, in the instance 
in question, is that seisin, in a case of gift, 
is similar to acceptance in sale, on this con¬ 
sideration, that va the one the effect of the 
deed (that is, the establishment of a right of 
property) rests upon the seisin, and in the 
other upon the acceptance.—As, moreover, 
the object of a gift is the establishment of a 
right of property, it follows that the tender 
of the giver is, virtually, an empowerment 
of the donee to take {possession.—It is other¬ 
wise where the seisin is made after the 
breaking up of the meeting; because our 
doctors do not admit of the establishment of 
the power over tho thing but when seisin is 
immediately conjoined with acceptance ; and 
as the validity of acceptance is particularly 
restricted to the place of the meeting, so 
also is the thing which is conjoined with it. 
—It is also otherwise where the giver pro¬ 
hibits tho donee from taking possession in 
the place of meeting, for in that case the 
seisin of the donee in the place of the meet¬ 
ing would be invalid, as arguments of 
implied intention cannot be put in competi¬ 
tion with express declaration. 

gift made from divisible py'O'perti/ must 
be divided off;—hut not a gift made from 
indmsiUe property. —*A GIB'T of part of a 
thing which is capable of division is not 
valid unless the said part be divided off and 
separated from the property of the donor : 
hut a gift of part of an indivisible thing is 
valid. Shafei maintains that the gift is 
valid in either case ; because a gift is a deed 
conveying property, and valid, as such, 
with regard either to things that are con¬ 
nected or separated; in the same manner as 
in sale,—The ground of this is that as an 
indefinite share has the capacity to consti¬ 
tute property, it is consequently a fit subject 
of gilt; nor is a voluntary deed rendered 
null by the indefiniteness of the subject of 
it; as in a Karz-loaii, for instance, where a 
person gives another one thousand dirms, of 
which one half ia to he in the nature of a 
loan, and the other of copartnership ; or as 
in bequest; or in the gift of indivisible 
things.—The arguments of our doctors upon 
this point are twofold.— First, seisin in 
cases of gift is expressly ordained, and con¬ 
sequently a complete seisin is a necessary 
condition ; but a oompleto seisin is imprac¬ 
ticable with respect to an indefinite part of 
divisible things, as it is impossible, in such, 
to make seisin of the thing given without 
its conjunction with something that is not 
given; and that is a defective seisin.— 
Becondit, if the gift of part of a divisible 


* A small portion of the text immediately 
preceding, which relates to words synoni- 
mous, either directly or by implication, to 
the word Hibba, or gift, has been necessarily 
omitted in the translation. 


thing, without separation, were lawfiJjA 
must necessarily follow that_ a thing is Tn- 
' cumbent upon the giver which^ he lias not 
engaged for, — namely, a division which 
may possibly bo injurious to him (whence 
it is that a gift is not complete and valid 
until it he taken possession of; since if it 
were valid before seisin, a thing would be 
incumbent upon the donor which he lias not 
engaged for, — namely, delivery).—It is 
otherwise with respect to articles of an in- 
divisibio nature; because in those a com- 
lete seisin is altogether impracticable* and 
ence an incomplete^ seisin must necessarily 
suffice, since this is all that the article 
admits of;-^and also, beeauso in this in¬ 
stance the donor does not incur the incon¬ 
venience of a division. 

Objection. —Analogy would suggest that 
the gift of a part of an indivisible article is 
invalid ; because, although the donor do not, 
in such a case, incur the inconvenience of a 
division, still he incurs a participation in' 
the property; and this also is a sort of in¬ 
convenience. 

^ REPLY.-pThe donor is subjected to a par¬ 
ticipation in a thing which is not the subject 
of his grant, namely, the use [of the whole 
indivisible article], for his gift related to the 
substance of the article, not to the use of 
it:—hence the necessity of a participation is 
not incurred_ by him with respect to the 
thing which is, properly, the subject of his 
grant. 

AVitii _ respect to the analogy advanced 
by Shafei between the case in question and 
that of Karz-loan, or bequest, it is totally 
unfounded; because in bequests the seisin 
[of the legatee] is not a necessary condition; 
neither is it so in a valid saleand although 
seisin be requisite in Sillim and Sirf sales, 
still rt is not ordained with respect to them, 
and hence is not required to be complete in 
those instances. Besides, as all those con¬ 
tracts [of sale] arc contracts of responsi¬ 
bility, the obligation of a division is agree¬ 
able to them.—With respect to a Karz-loan, 
it is a voluntary contract in the beginning, 
but a contract of responsibility in the end 
(since it involves responsibility for a simi¬ 
lar) ; and hence, in consideration of its 
rcsomblance to both, an incomplete seisin 
is made a condition in it, not a division: 
besides, seisin is not especially ordained in 
this instance. 

If a person make a gift, to liis partner, of 
his share in the partnership-stock, capahlo 
of division, it is invalid, because of the in¬ 
validity of the gift of an undefined part of 
a divisible subject, as before explained. 

If a person make a gift, to another, of an 
undefined portion of land (such as an half, 
or a fourth), such gift is null, for the reasons 
already set forth.—If, however, he after¬ 
wards divide it off’, and make delivery of it, 
the gift becomes valid; because a gift is 
rendered complete by seisin; and in this 
ease nothing else remains indefinitely in¬ 
volved with the gift at the time of seisin. 
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^ 5 of aji article implicated in another 
. ^ is utterly iiivalut'-~lv a person make 

gift of the flour of -wheat, whixjh is yet in 
grain, or of oil of Sessame which is not yet 
expressed from the seeds, such gift is invalid ; 
and if he afterwards grind the ■ wheat into 
ilonr, or extract the oil from the Sessame 
seeds, and so deliver them to the donee, still 
the gift is not thereby rendered valid.—The 
same rule also holds with respect to butter 
which is yet in milk.—The reason of this is 
that the thing civen, in all these cases, is a 
nonentity (whence it is that if an usurper 
of wheat, or of seeds, should either grind 
the one into flour, or press the other into oil, 
he then becomes proprieter of them); and as 
a nonentity cannot be a subject of property, 
the deeds in. question are therefore null, and 
cannot afterwards bo rendered valid other¬ 
wise than by being executed de novo.—It is 
difl’erent in the preceding case, because an 
undefined portion of any thing is neverthe¬ 
less capable of being transferred. 

TiiE gift of milk in the udder, of wool 
upon the back of a goat, of grain or trees 
upon the ground, or oi fruit upon trees, is in 
the nature of the gift of au undeflned part 
of a thing, because in these instances the 
cause of invalidity is the conjunction of the 
thing given with what is not given, which is 
a har to the seisin, in the same manner as in 
the case of undivided things. 

The gift of a deposit to the trustee is mlid 
ivithout a formal delivery and Ip the 

thing given be in tho hands of the donee, in 
virtue of a trust, the gift is in that case 
complete, although there be no formal seisin, 
since the actual article is already in the 
donee's hands, whence his seisin ia not re¬ 
quisite. It is otherwise where a depositor 
soils the deposit to his trustee, for in this case 
the oi'iginal seisin does not suffice, because 
aoisin in virtue of purchased a seisin induc¬ 
ing responsibility, and therefore cannot be 
substituted by a seisin in virtue of a trust; 
but seisin in virtue of gift, on the contrary, 
as not being a seisin inducing responsibility, 
may be substituted by a seism in virtue of a 

gift, hg a father to his infant son, of 
any thing (nther aef tally or virtually iu 



father is dead, and no guardian prd 
and so also, with respect to the gift of any 
other person maintaining a child under these 
circumstances.—It is to he observed that the 
law with respect to seisin in cases of alras- 
gift is similar to that in gifts.—Thus it a 
person should bestow in alms, upon a pauper, 
any thing of which the pauper has possession 
at the time, he [the pauper] in that case 
becomes proprietor of the same, without the 
necessity of a new seisin; and so also, if a 
fatlier should bestow in alms, upon his infant 
son, something of which he himself or his 
trustee has the possession, the infant becomes 
proprietor thereof contrary to where the 
thing so bestowed has been pawned, lost by 
iisurpation, or sold by au invalid sale. 

And so also, a gift to an infant hy a 
stranger.— a stranger make a gift of a 
thing to an infant, the gift is rendered com¬ 
plete by the seisin of the father of the infant; 
for as The is master of deeds with respect to 
the child liable to both good and evil (such 
as sale), he is consequently, in a superior 
degree, master of gift, which is purely ad¬ 
vantageous. 

Gift to an orphan is rendered valid hy the 
seisin of his guai’dian. —If a person make a 
,gift of a thing to an orphan, and it he seised 
In his bohiVlf by Ms 'guardian,—being either 
the executor appointed by his father,—or his 
grandfather, or the executor appointed by 
his gandfather, it is valid ; because all these 
relatives have an authority over tho orphan, 
as they stand in the place of lus father. 

And, to a fatherless infant, by the seisin 
of his mother. —Ii' a fatherless child be 
under charge of his mother, and she tako 
possession of a gift made to him, it is valid; 
because she has au authority lor the pre¬ 
servation of him and. his property ; and the 
seisin of a gift made to him is in the nature 
of a preservation of himself, since a child 
could not be subsisted without property.— 
The same rule also holds with respect to a 
stranger who has the charge of an orphan 
because as his seisin is of legal force (whence 
it is that another stranger has not a right to 
take the orphan from him), he is consequently 
competent to all such things as are purely 
for the advantage of the orphan. 


something to liis infant son, the infant, m 
virtue of the gift, becomes proprietor of the 
same, provided the thing given be, at the 
time, in the possession either of the latliGr 
or of his trustee: because the possession ol 
the father is capable of becoming possession 
in virtue of gift, and the possession of the 
trustee is equivalent to that of the lather. 
(It were otherwise if the thing given have 
been pawned or usurped by another, or sold 
by an invalid sale; because a pawn and an 
TiKurnation are in the possession of another, 
and the subject of an invalid sale is the 
nronertyof another.)—The same rule holds 
when a mother gives something to her 
son whom she maintains, and of whom the 


vossession: ^s valid ’in 'virtue of his [the Gift to a rational infant is rendered valid 

father s'] seisin,—I f a father make_ gift of hy^ the seisin^ of the vnfant himself. - -Ii? an 


infant should himself take possession of a 
thing given to him, it is valid, provided he 
he endowed with reason; because such an 
act is for his advantage ; and he has a 
capability of performing it, as capability de¬ 
pends on reason and understanding, which 
he possesses. 

It is lawful for a husband to take posses¬ 
sion of any thing given to his wife, being an 
infant, provided she have been sent from heu’ 
father^ s house to his; and this although the 
father be present; because he is held, bj’’ 
implication, to have resigned the manage¬ 
ment of her concerns to the husband. It is 
otlierwise where she has not been sent from 
her father’s house, because then the father is 
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• Iiot field to have resij^ned the management 
of concerns. It is also otherwise with 
respect to a mother, or any others having 
charge of her; because they are not entitled 
to possess themselves of a gift in her behalf, 
unless the father be dead, or absent, and his 
place of residence unknown ; for their power 
13 in virtue of necessity, and not from any 


has made a diiforenco with respect to them, 
as appears by the case rcoited in the Jama 
iSagheer, since he has admitted of charity to 
two poor men, hut not of a gift to two rieli 
men ; whilst in the Mahsoot he has made no 
fliHerence between them, but on the contrary 
has declared them to be equal, as he there 
declares “ neither a gift nor alms to two men 


supposed authority; and this necessity cannot , is valid, because the mixture of property is a 
exist whilst the father is present. _ i bar in both cases, as both are dependant on a 


A house may he conveyed in ^ift hy two 
pe?'sons to one, —Ip two persons, jointly, make 
a gift of a house to one man, it is valid ; be¬ 
cause, as they deliver it over to him wholly, 
and he receives it wholly, no mixture of 
property can be said to exist at the time of 
seisin. 

Jitit 7iot hy one person to two, — Ip one man 
make a ^ift of a house to two men, the deed 
is invalid, according to Haneefa. The two 
disciples hold it to be valid, because as the 
donor gives the whole of the house to each of 
the two donees (in as much as there is only 
ono conveyance) there is consequently no 
mixture of property; in the same manner as 
where one man pawns a house to two men. 
—The arguments of Haneefa upon this point 
are twofold.- Fikst, the gift, in this case, is 
a gift of half the house to each of the donees 
(as is evident from this, that if one man give 
to two men something incapable of division, 
and one of them accept the same, the gift 
becomes valid with respect to his share) 
and such being the case, it follows that, at the 
time of seisin by each of the donees, a mix- i 
ture of property must take place. Secondly, 
as a right of property is established in each 
of the donees, in the extent of one half, it 
follows that the conveyance or investiture 
must also be ip. the same proportions, since 
the right of propm-ty is an effect of the cour 
veyance : on this consideration, therefore, 
that a right of property is established in each 
with respect to ono half, an indefinite mix¬ 
ture of their respective shares in the gift is 
fully established.—It is otherwise in a case 
of pawn, because the effect of that is deten¬ 
tion, not right of property, and the right of 
detention is wholly and completely estab¬ 
lished in eacli of tno pawn-holders, respec¬ 
tively, insomuch that if the pawnor should 
discharge the debt of one of them, still the 
right of the other to a complete detention 
remains unimpaired. 

Distinction between joint gift or ahos to the 
rich and to the poor, — It is recoruuu, in the 
Jama Sagheer, that if a rich man bestow 
ten dirms, in alms, upon two poor men, or 
make a gift of that sum to them, it is valid ; 
but that if the said charity or be made 
to two rich men, it is invalid. (The two dis¬ 
ciples maintain that in this last instance 
both gift and alms are valid).—From this it 
appears that Haneefa has construed a gift 
into alms, when the object is a poor man; 


perfect seisin.*^—The reason of the distinc¬ 
tion in the Jama Sagheer is that the end of 
alms is to give to God, who is one : and the 
alms comes not to the poor men, but as their 
daily food from God Almighty; whereas the 
gift goes directly to the object of it, namely, 
the two men.—Some have said that the 
recital in the Jama Sagheer is tho most 
approved^ doctrine; and that the meaning of 
the doctrine in the Mabsoot is that charity to 
two rich men is invalid, in the same manner 
as a gift to two men of any description. 

Case of the gift of a house in separate lots. 
—Ie a person make a gift to two men, of 
one third of liis house to one of them, and of 
one third to the other, it is invalid accord¬ 
ing to the two disciples, and according to 
Mohammed it is valid. If, however, he make 
a gift of one half to one, and one half to tho 
other, there are in that case two reports with 
respect to the opinion of Aboo Yoosaf.— 
According to the two principles maintained 
by Haneefa, the gift in that case is invalid ; 
whereas, according to the principles of 
Mohammed, it is valid.—The reason of tho 
distinction, in the latter instance, as main¬ 
tained by Aboo Yoosaf, is that because of the 
express apportioning of the gift,_ it becomes 
evident that the object of the giver was to 
establish a part of tho property in each, hy 
which means a mixture ofc* tne property must 
inevitably take place whence it is that it 
is not lawful for a person to pawn a thing 
into the^ hands of two, by apportioning an 
half of it separately to each. 


CHAPTER IL 

OP KETEACTATION OE GIPTS. 

The donor may retract his gift to a stranger. 
—It is lawful for a donor to retract the gift 
he may have made to a stranger. Shafei 
maintains that this is not lawful; because the 
prophet has said, “ Let not a donor retract 
his gift; birt let a father, if he please, 
retract a gii’t he may have made to his 
SON and also, because retractation is the 
very opposite to conveyance,—and as a deed 
of gift is a deed of conveyance, it conse¬ 
quently cannot admit its opposite. It is 
otherwise with respect to a gift made by a 
lather to his son, because (according to his 
tenets) the conveyance of property from a 
father to the son can never be complete ; for 


and alms into a gift, when the object is a * it is a rule with him that a father has a power 
rich man,—^because of the similarity betwixt . over the property of his son.—The arguments 

these deeds, as each is a conveyance of pro- of our doctors upon this point are twofold._ 

perty without an exchange. Hence • First, the prophet has said, “ A donor pre- 











GIFTS. 




1 . 


a right to Ms gift, so long as he does 1 because shops are sometimes so smaU as hoc 
- 3 idt obtain a return for it.”— Skcondi-y, the I to be deemed an increase, cand sometimes the 
object of a gift to a stranger is a return | land is very extensive, the shop occupying 
for it is a custom to send presents to a person ! only one particular part of it; in •which case 


of high rank that he may protect the donor ; 
to a person of inferior rank that the donor 
may obtain his services ; and to a person of 
equal rank that he may obtain an equivalent; 
—and such being the case, it follows that the 
donor has a power of annulment, so long as 
the object of the deed is not answered, since 
a gift IS capable of annulment. With respect 
to the tradition of tlio prophet quoted by 
Bhafci, the meaning of it is that the donor is 
not himself empowered to retract his gift, as 
that must he done by a decree of the Kazee, 
with the consent of the donee,-—excepting in 
the case of a father, who is himself competent 
to retract a gift to his son, when he wants it 
for the maintenance of the son ; and this is 
metaphorically termed a retractation.— It is 
to be observed, however, that although a 
retractation of a gift be agreeable to the 
letter of the law, still it induces abomina¬ 
tion ; for the ]irophet has said, “ The retrac¬ 
tation of a gilt is like eating one^s spittle.'* 
Btit thei'e are varioiis circumstances which 
har the retractation. —It is further to be 
observed, that the bars to a retractation of 
a gift are many,—amongst which are the 
following:—I. The donee giving the donor a 
return or consideration ; because this fulfils 
the donor’s object.—IT. The incorporation of 
an increase with the gift: because in that 
instance a retractation cannot take place 
without including the increase, as that is 
implicated ; and it cannot take place so as to 
include the increase, since that was not 
included in the deed of gift.—III. The death 
of one of the parties ; for if the donee should 
die, his property shifts to his heir, and 
becomes the same as if it had shifted during 
his lifetime ; and if the donor should die, his 
heirs are strangers with respect to the con¬ 
tract, since they made no tender of the thing 
given.—TV. The alienation of the gift from 
the donee’s property during his lifetime; 
because this is a consequence of the power 
vested in Mm by the gift, which power, 
therefore, cannot then he retracted; and also 
because the right of property hasreg^erated 
in another person, in virtue of a fresh cause, 
namely, conveyance to a second donee; and 
as a regeneration of the right of property 
is equiyalent to an essential change in the 
th’lng, the case is therefore the same as if the 
gift were to become, in effect, a different 
thing from what it was, and consequently 
not liable to retractation. 

A gift of land cannot he retracted aner 
the donee has huilt or planted on IF a 
person make a gift to another of a piece of 
land destitute of buildings or plantations, 
and the donee plant trees in it, or build a 
house, a stable, or a shop of such a size as to 
he deemed an increase, in that case the donor 
is not entitled to retract the gift, because^ of 
the increase which it has received.—The 
restriction is stated with respect to the shop, 


the bar operates only with respect to that 
part. 

After the sale of a part of the land hy the 
donee^ the donor may resume the remainder. 
—Ip the donee sell one half of granted land 
undivided, the donor may in that case resume 
the other half, as to the resumption of that 
no bar exists. If, on the other hand,^ the 
donee should not have sold anypart or the 
land, the donor may resume one half of it, 
for as he is entitled to resume the whole, it 
follows that he is entitled to resume the half, 
a fortiori. 

A gift to a Idnsman cannot he resumed.—■ 
Ip a person make a gift^ of anything to his 
relation within the prohibited degrees, it is 
not lawful for him to resume it, because the 
prophet has said, “"When a gift is made to a 
prohibited relation, it must not be resumed; ** 
—and also because the object of the gift is 
an increase of the ties of affinity, which is 
thereby obtained. 

Nor a gift to a husband or toife during 
marriage. — If a husband make a gift ot any 
thing to his wife, or a wife to her husband, it 
cannot be retracted, because the object ot the 
gift is an improvement of affection (in the 
same manner as in the case of presents to 
relations) ;■ and as the object is obtained, 
the gift cannot be retracted.* Ibis object, 
however, is to be regarded only during the 
existent period of the oontpet: insomuch 
that if a person give something to a strange 
woman, and afterwards mari-y her, he may 
retract the giftwhereas, if a man give 
something to,his wife, and afterwards divorce 
her three times, he is not entitled to retract 
the gift. 

The receipt of a return prohibits retracta¬ 
tion. — If the donee say to the donor, “ Tako 
this thing in exchange for your gift,” and 
he accept it, the right of retractation is an¬ 
nulled, because of the donor having obtained 
the ohi’eet of his gift. 

Although the reUirn he given hy a stranger. 
— Ip a stranger, on behalf of a donee, give 
something gratuitously t to the donor in ex¬ 
change for his gift, and the donor accept the 
same, the right of retractation then ceases; 
because a stranger may lawfully give a com¬ 
pensation for the relinquishment of a right, 
in the same manner as in cases of Khoola or 
composition. 

If a part of the gift prom the property of 
another, a proportionable part of the return 
may he resumed, — Ip the half of a gift prove 


* Because of the existence of the lirst bar 
before mentioned: for the increase of affection 
excited in the wife by the gift is supposed, 
by the law, to be a return which she pays 
for it, and which consequently deprives the 
donor of the power of retractation. 

t Arab. Tibbarran; that is, of his own 
accord, and without solicitation. 
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_ of some other than the donor, 

tlMHa 02 iee is in that case entitled to take 
'1ba?!K from the donor half of the return, he 
may have iriadc him for tho gift, since the 
thing opposed to that b alf was not secured 
and rendered safe to him. If, on the con¬ 
trary, half tho return prove the property of 
some other than the donee, the donor is not 
in that case entitled to take back from tho 
donee a particular jjart of the gift hut he 
may restore the remaining part of the return, 
and then resume the whole of tlie gift from 
the donee.^Zitfer maintains that the donor 
may take hack half of the gift, as he con¬ 
siders this cast to be analogous to that of 
part of the gift proving the property of 
another.^—Tho reasoning of oiu* doctors, in 
support of their opinion, is that the remain¬ 
ing part of the return has a'fitness to he 
considered as a return for the whole of the 
gift from the beginning: as, moreover, in 
consequence of half the return proving the 
right of another, it becomes apparent that 
there is no other return for the gift tlian the 
remaining part, it follows that the donor is 
not entitled to resume an equivalent from 
the is, however, allowed an option 

in this instance, with respect to the whole 
gift, because he did not relinquish his right 
of retractation on any other condition than 
that of the security of the whole of the 
return; and as that does not prove com¬ 
pletely secure to him, he is therefore at 
liberty to restore the remaining half of the 
return, and to take back the whole of the 
gift. 

Wlicn the return is opposed only to a part^ 
the remainder of the gift may he resumed .— 
If u. person make a gift of a house to another, 
and the donee give a return to the donor for 
a half only of the house so given, the donor 
may in tfiat ease resume the half of the 
house for which ho received no exchange, 
since a bar to his retractation existed only 
with respect to the other half. 

Hetractation requires mutual consent^ or a 
decree.—K gift cannot lawfully be retracted 
but with the consent of both parties, or by a 
decree of the Kazee, because the retractation 
of a gift is a disputed point amongst the 
learned. There is, moreover, a degree of 
weakness in a retractation, because the ad¬ 
mission of it is contrary to analogy, siuoo it 
is a power over the property of another, as 
the right of property in a gift is established 
in the donee. Besides, as there may arise a 
contention with respect to the object in lieu 
of it (since the donor may claim sometliing 
which the donee may refuse), the contention, 
therefore, cannot possibly be settled but by 
the consent of the x>arties, or by a decree of 
tho Kazee,—insomuch that if the gift be a 
slave, and the donee should have emanci¬ 
pated him previous to the decree of the 
Kazee, the emancipation holds good. If the 
donor should prohibit tho donee from keep¬ 
ing possession of the gift, and he neverthe¬ 
less retain possession of it, and it he lost or 
destroyed in his hands, he is not responsible 



for it, because his right of property in I 
held still to continue in force.—Tho same 
rule also holds whore the gift is lost or de¬ 
stroyed in the possession of the donee, sub¬ 
sequent to the decree of the Kazee, but prior 
to the demand of it by tho donor, because 
the original tenure by which he held it was 
not a tenure of responsibility, and that 
tenure still exists.—-But if the donor de¬ 
mand the article, and prohibit the donee 
from keeping possession of it, subsequent to 
a decree of tho Kazee, and the donee never¬ 
theless continue to retain it, he is respon¬ 
sible for it, as he is then guilty of a trans¬ 
gression, 

'I'he donor s re-possession of the gift is not 
requisite to tho validity of retractation .— 
AViiiiTV a person retracts his gift, either in 
virtue of a decree of the Kazee, or of the 
mutual consent of the parties, it is an annul¬ 
ment of the original gift, and not a gift do 
novo on the part of the donecj and therefore 
seisin by the donor is not in such ease a 
requisite condition. Ketractation, moreover, 
is lawful with respect to an undivided por¬ 
tion ; but if a retractation were a gilt do novo, 
seisin would be a requisite condition, and 
consequently retractation with respect to an 
undivided portion would not be lawful. The 
reason of this is that a deed of gift is valid 
under the reservation of n right of annul¬ 
ment. The donor, therefore, in annulling 
the deed, does no more than possess himself 
of his own established right; and hence a 
retractation is an annulment in all cases, that 
is, whether it take place in virtue of a 
decree of the Kazee, or by tho consent of 
both parties.—It is otherwise with respect to 
a buyer’s return of goods on account of a de¬ 
fect without a decree of the Kazee ; for that 
with respect to a third person, is considered as 
a contract de novo, since the purchaser has not 
a power of annulment, hut has merely a right 
to the quality of safety in the goods; and in 
defect of that quality, he is, from a principle 
of necessity, allowed to annul the contract. 
—Its being an annulment, tlierefore. with 
respect to any third person, must depend 
upon the Kazee’s decree.—Hence there is an 
essential difference between the retractation 
of a gift, and tho return of goods on account 
of a defect. 

The donee, incurring any responsibility in 
consequence of a gift, receives no co^npensa- 
tionfrorn the donor.— If the substance of a, 
gift prove the property of another after it has 
been destroyed, and the donee make good tbo 
loss to the proprietor, in that case he is not 
entitled to receive anything in compensation 
from the donor ; because a gift is a gratuitous 
contract, and a donee has no right to tho secu¬ 
rity or safety of the gift, nor is he entitled 
to act in behalf of the donor.—lienee he is 
not entitled to any thing from the donor, not¬ 
withstanding tho fraud that lias been prae- 
tisedA^pon him; for although fraud bo a cause 
of a resumption in. a contract of mutual ex¬ 
change, it is not so in a contract not of 
mutual exchange. 
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gift requires mutual seisin. —If 
^ pCi'ipu give soraethiug to anotlier on cqn- 
of tliat other giving something to him 
in exchange for itythe mutual seisin of the 
respective returns^ is regarded; that is to 
say, the contract is nothing until the two 
seisins tal<o place, and is made null by_ the 
subject of it, on cither side, being mixed 
with other property*—The reason of this is, 
that a deed of tliis nature is in its original 
a gift; but whenever the two seisms take 
place, it becomes, in effect, a sale; and, as 
such, a return maybe made on account of 
a defect, or from an option of inspection; 
and the right of Shalfais also connected with 
it.—Ziffer and Shafei maintain that this is 
a sale both originally and ultimately, in as 
much as the characteristic of sale, namely, 
a conveyance of property for a return, exists 
in it; and in all contracts regard must he 
paid to the spirit of them, insomuch that if 
a master should sell his own slave to,the slave 
himself, he [the slave] is in that case free. 
—The arguments of our doctors are, tliat the 
contract comprehends two different shapes or 
descriptions.—I. It is a gift with respect to 
the letter.—II. It is a sale with respect to 
the spirit. It is therefore requisite to pay at¬ 
tention to both in the utmost possible degree. 
Now', in the deed at present under considera¬ 
tion, an observance of both is practicable; 
because, in a gift, the right of property is 
suspended till seisin; and, in a sale, the 
rignt of property is undone in case of any 
invalidity. The effect of sale, moreover, is 
obligation: and a gift also becomes obliga¬ 
tory upon giving a return for it.—Out of 
attention, therefore, to both shapes, the con¬ 
tract is considered as being originally a gift, 
and ultimately a sale. It is otherwise with 
respect to the sale of the person of a slave to 
the slave himself; for it is impossible in any 
respect to consider this as a sole, since a slave 
cannot possibly be master of himself. 

Section. 

The gift of a pregnant slave includes a gift 
of her' foetus. — If a person make a gift to 
another of a female slave, and except the 
child in her womb, the gift is valid ^t 
the exception is null; because an exception 
is never valid unless it relate to such a thing 
as might have been the subject of the deed ; 
and a child in the W'omh cannot be the sub¬ 
ject of gift, because it is equivalent to a 
constituent part, like the members of the 
body, as has been already shown in treating 
of sale:—such, therefore, being the case, the 
exception is in effect the same as an invalid 
condition : hence the gift remains in force ; 
and the exception is null.—Ihe saine rule 
f.l -n holds in cases of marriage, Khoqla, and 
composition for wilful bloodshed ; • that is to 
sav/ if a person assign a female^ slave (for 
instnnrc) as +he dower, in marriage, or as 
the consideration for Khoola, or the compo- 
hition for wilful bloodshed, and except the 
child in her womb, the deed valid, but 
the exception is null; because none of these 



contracts are invalidated by the insG|Jij| 
of an invalid condition.—It is otherwisVi 
cases of sale, lease, or pawnage; for these 
are all rendered invalid by involving an 
invalid condition. 

Unless that have hcen previously emanci¬ 
pated. — If a master emancipate the foetus in 
the vfomb of his female slave, and after¬ 
wards make a gift of the slave to some per¬ 
son, it is valid; because as the foetus is not, 
in this instance, the property of the donor, 
it therefore is not dependant on the gift, in 
the manner that an exception is. 

If the foetus have been previously created 
a Modabhir, the gift is null - ti' a master • 
create the foetus in the womb of his female 
slave a Modahbir, and afterwards mako^ a 
gift of the slave to some person, the gift 
is not valid ; because the child of the said 
slave still remains his property, and there¬ 
fore his act of making it Modahbir does not 
resemble an exception, but rather operates 
as a total bar to the legality of the gift: for 
as it is impossible to render the gilt valid 
with respect to the child, because of his 
being a Modabhir, it becomes the same as 
the gift of an undivided portion, or as the 
gift of a thing involved with the property 
of the donor. . . 

The gift of a thing renders all provisional 
conditions respecting 'it nugatory.—I f a per¬ 
son make a gift of his female slave to another, 
on condition that he restore her to him, or 
that he emancipate her, or create her an Ani- 
Walid,—or, i f a person make a gilt of a bouse 
to another, on condition that the donee give 
back a part of it,—or, if a person make a 
gift of his house in charity to another, on 
condition that the receiver of the chanty 
give him something in exchange for part ot 
the house,—such gitt or charity is valid ; but 
the condition annexed is invalid, because it 
is contrary to the spirit or intendment of the 
contract; and neither gifts nor charities are 
affected by being accompanied with an in¬ 
valid condition, because the prophet approved 
of Amrees [gifts for life], but held the con¬ 
dition annexed to them by the eranter ^ to 
be void.—It is otherwise in sale; because 
the prophet has prohibited sale with an 
invalid condition; and also because invalid 
conditions, as being in the nature of iisury, 
manifest their effects in contracts of ex¬ 
change, but not in such as are not of the 
description of exchange. ^ 

The gift of a debt, by a conditional exemp¬ 
tion from is null. —Ip a person, having 
a debt due to him of one thousand dirms, 
should say to the debtor ** when to-morrow 
arrives the said thousand dirms are your 
property,”'—or, ** you are exempted from the 
debt,”—or, if he should say “ whenever you 
pay me one half of the said thousand the 
other half is your property,” or ‘‘'you aro 
exempted from the debt of the other bait, 
—the gift so made is null. Iho reason of 


• Namely, the condition of restoration 

upon the demise of the grantee. 
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is^hat the j^ift of a debt to a debtor is 
: but an exemption has two 
'^-^nteahiags:—I. It is a conveyance of pro¬ 
perty, on the principle of debts being' pro- 
pTty, on wbicji account lawyers luivo held 
that “ an exemption may be undone by a 
rejection:*’—II, It is an annulment, since 
debt is in the nature of a quality^ on which 
account an exemption does not rest upon 
acceptance.—Now nothing can be suspended 
on a condition excepting an utter annul¬ 
ment, such as a divorce or an emancipation ; 
— ami^ an exemption (as has been already 
said) is not an utter annulment, and there¬ 
fore cannot bo suspended on a condition, but 
on the contrary is perfectly nugatory. 

Case of life-grants. —Ak Amree, or life- 
grant, is lawful to the grantee during his 
life, and descends to his heirs, because of 
tne tradition before quoted. — Besides, the 
meaning of Amree is a gift of a house (for 
examplo) during tho life of the donee, on 
condition of its being returned upon his 
death.—The conveyance of the house, tliere- 
fore, is valid witliout any return; and the 
condition annexed is null, because the pro¬ 
phet has sanctioned the gift, in this instance, 
and annulled the condition, as Wore men¬ 
tioned. An Amree, moreover, is nothing but 
a gift and a condition ; and the condition is 
invalid; but a gift is not rendered null by 
involving an invalid condition, as has been 
already demonstrated. 

In one person say to another, “ my house 
is yours by way of Itikba," it is null, ac¬ 
cording to Haneefa and Mohammed. Aboo 
1 oosaf has said that it is valid, because his 
declaration ** my house is yours,” is a con- 
\>::yuxice of the house : and the condition of 
Kikba is invalid; because the meaning of 
this phrase is “if I die before you then my 
house is yours/'—that is to say, he waits in 
expectation of the other’s death, that the 
house may revert to himself: -lUkba, there- 
fol^e, resembles Amree.—The arguments of 
Haneefa and Mohammed upon this point are 
twofold. - ITest, the prophet has legalized 
Amree and annulled Itiltba.— Secoxpxy, the 
house is yours by way of 
Itikba, ’^is “if 1 die before you, mv house 
is yours, * which is a suspension of the con¬ 
veyance of property upon the decease of the 
donor previous to that of the donee: and 
this is a matter of doubt and uncertainty, 
and consequently null.—It is to be observed 
that Itikba is derived from Irtikab, which 
means expectation ; for the donor is, as it 
were, an expectant of the death of the 
iKmee. 

Section. 

Of Sadkuy or Alms*deed, 

Alms-deed requires seisin of the subject.^ 
AiiATS-EFED, like gift, is not valid unless 
attended with seisin, as it is gratuitous, in 
the same manner as a gift. Keither is an 
alms lawful, where it consists oi an undivided 
part of a thing capable of division, for the 



reasons already explained in the casd 
gift under those circumstances. 

And cannot be retracted. —liETiiACTA.xroN' 
of alms is not lawful; because the object, in 
alms, is merit in the sight of God, and that 
has been obtained. If, also, a person bestow 
alms upon a rich man it is not lawful to 
retract therefrom, on a favourable construc¬ 
tion of the law, because to acquire merit in 
the sight of God may sometimes be the 
object in bestowing alms upon the rich.—In 
the same manner also, if a person make a gift 
of any thing to a poor man, it is not lawful 
to retract it, because the object in such gift 
is merit, and that has been obtained. 

Distinction heUoeen votive vows of 3Iav 
and Milk^ in ahns.^lv a person vow to 
devote his property [Mal l in charity, let him 
give of that kind on which it is incumbent 
upon him to pay Zakat.—If, on the other 
hand, he vow to devote his possessions 
[Milk], he must give the whole of his pro¬ 
perty.—It is related that thero is no differ¬ 
ence between these two cases.—We have, 
however, in treating of the duties of the 
Kazee, shown the difference between Mai 
and Milk ; and also the principles on which 
both these traditions proceed.—It is to be 
observed that, in this case, the person that 
made the vow must be told to reserve for 
himself and his family as much of his nro- 
perty as may suffice for their maintenance 
until he be able to acquire more. Tlio re¬ 
mainder, after such reservation, must be 
bestowed in charity; and after he has ac¬ 
quired more, he must then give in charity 
a portion equal to what he had reserved for 
the subsistence of himself and his family.— 
An explanation of this has already been 
pven in treating of'inheritance, under the 
head of duties of the Kazee. 
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of the tenns 


HIRE. 

Defindion of the tenns used in hire, _ 

Ijaea, in its primitive sense, signifies a sale 
ot usufruct; namely, a sale of certain usu- 
iruct for a certain hire, such as rent 
wages. In the language of tho law it sio-ni- 
nes a contract of usufruct for a return — 
(Analogy IS repugnant to the validity' of 
hire, as the thing contracted for, namolv 
the usufruct, is a non-entity ; and tlie rtfi r! 
nng^ a,n myestiture to a thing which is forth, 
coming 13 invalid.—The contract in question 
13 however valid; because mankind stand in 
need of such contracts; and also, because 
the prophet has said, “ Pay the hireling his 
wages befure the sweat hriA ilridi from hia 
brow ; ’ and also, “ If a person liire niiothcr. 
let him inform him of the wages he b to 
reqeive. — -Ihe hirer or the Ifissee b termed 
Ajir, or Mawjir ; and the leasnr, nr tK, 
son who .receives tho wages or rent, is deno¬ 
minated the Moostajir, 
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* The former of these terras is reraarkably 
ambiguous in our language. It sometimes 
serves to express the person who lets to hire» 
as wo speak of a man who hires horses. Eor 
tho sake of accuracy, however, tho translator 
has uniformly, in tliis treatise, employed the 
word “hirer/' to express the person who 
enga^res the service of another, or the use of 
any article, as wc commonly mean when wc 
speak of a person who hires a servant, &c. 

T Arab. Ujara; meaning the wages, rent, 
recompense, &o., according to the subject to 
which it applies. 


* ■ vimp. I.—Introductory. i 

jHhap. II,—Of the Time when tho Hire ! 
may be claimed. j 

Chap. ill.—Of Things the Hire of which I 
is unlawful or otherwise;—and of 
disputed Hire. 

Chap. IV.—Of invalid Hire. 

Chap, y.—-Of the responsibility of a 
Hireling. 

Chap. VL^—Of Hire on one of two Con¬ 
ditions. 

Chap. VII.—Of the Hire of Slaves. 

Chap. VIII.—Of Disputes between the 
Hirer and tho Hireling.* 

Chap. IX.—Of the Dissolution of Hire. 

CHAPTER I. 

The ^tsiifncct and the hire must he paHicu- 
lady specified. A CO^Ttkact of hire is not 
valid unless both the usufruct and the hire'!’ 
bo particularly known and specified, because 
of the saying of the prophet, “ II a peison 
hire another, let him inform him of the wages 
he is to receive.’* 

Ob-tkctiok.—I t would appear, from that 
saying, that a knowledge of the hire alone is 
requisite, not a knowledge of the usufruct. 

IturiiY.—The usufruct is the subject of the 
contract, and the hire the thing cqntiacted 
for.—Xow the subject is the principal in a 
contract, and the thing contracted loi tlie 
dependant: as therefore a knowledge of the 
dependant {namely the hire) is requisite, it 
follows that a knowledge of the principal is 
requisite a fortioriconsequently a know¬ 
ledge of the usufruct is established, liom Hie 
traaition m question, by inferenceana 
also, because ignorance with respect to the 
subject of the contract, and the return, tenas 
to excite contention, in the same manner as 
ignorance with resi)ect to the price and the 
article in a contract of sale. . . « 

The hire {or recompense) may consist oj 
anything capable of being price — W hatevj<,ii 
is lawful as a price, is also lawful as a recom¬ 
pense in hire; because the recoinpense is a 
price paid for the usufruct, and is therefore 
analogous to the price of an article pur¬ 
chased.”-All articles, moreover, which are 
incapable of constituting price (like things 
nut of the description of similars, such a* a 
slave, or cloth), are ncverlholess a fit icconi- 
pense in hire, since those constitute a return 
consisting of property . 


The extent of the usufruct may be 
by fixing a term. —Tier extent of usufruct 
may be dellned by fixing a term ; as in the 
hire of a house for the purpose of residence, 
or the hire of laud for the purpose of cultiva¬ 
tion.—A contract of hire, therefore, stipu¬ 
lated for a certain term, to whatever extent, 
is valid; because, upon the term being 
known, the extent of the usufruct for that 
term is also known. This proceeds on a sup¬ 
position of the use not being various. — 
Where, however, the uses to whicii the 
article is to be applied aro various, the 
usufruct cannot be ascertained by the mere 
declaration of a term ; as in the case, for 
instance, of hiring ground, for a certain 
terra, for the purpose of cultivation, which 
contract is invalid unless it express the par¬ 
ticular species of cultivation, since some 
modes of tillage are injurious to the land, 
and others are not so.—It is to be observed 
that the expression of our author “ for 
whatever term/' denotes that hire is valid, 
whether it be for a long or a short term, as 
the terra is ascertained, and men, moreover, 
frequeutly require a long term. If, how¬ 
ever, the Mootwalee [procurator] of a charit¬ 
able appropriation let out the appropriated 
article, the hire of’ it for any long term is 
made unlawful, lest the lessee might be 
enabled to advance a claim of right to it.— 
Hire for a long term, signities for any term 
beyond three years. This is approved.^ 

Or (ill hiring servaiits^ by specifying 
the work to be performed. —(Jsi/I’KUCE' may 
also bo ascertained by a speciiication of work, 
as wht'iv a person hires another to dye or sew 
cloth for him, or an animal for the purpose 
of carrying a certain burden, or of riding 
upon it a certain distance, — because, upon 
showing tho cloth, and mentioning a particu¬ 
lar colour, and the degree of the dyeing (such 
as dipping once or twice, for instance) in the 
first or explaining the nature of the 

needlework (such as whether it is to be after 
the Persian or Turkish fashion) in the second 
case,—or explaining the weigh|; and nature 
of the load in the third case,—or the length 
of the journey in the fourth case,—tho 
usufruct m fully ascertained; and the con¬ 
tract is consequently valid. — It moreover 
frequently happens that a contract of hire is 
a contract for work, as in the case of hiring 
a fuller or a tailor, where it is requisite that 
the work he particularly specified. It is 
also sometimes a contract for usufruct, as in 
the case of hiring a domestic servant ; and 
in this case a specification of the term is 
requisite. 

Dr by specification and pointed reference, 
—Usufruct may also be ascertained by 
siiecification and pointed reference; as where 
a person hires another to carry such a par¬ 
ticular load to such a particular place ; be¬ 
cause, upon seeing tho load and the place to 
which it is to be carried, the service to be 
performed is precisely ascertained ; and the 
contract is consequently valid. 
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CHAPTER II. 


OP THTl TIM13 WHPN THE HIEE MAY PE 

CI.AIMKT), 

Hire mn only he claimed in vlrti(C of nn 
agreement^ or in comequenee of the end of 
tJie contract being obtained, is not due 


tract, rent may be demanded from du^ 
day,—I f a person hire a house, the lessor is 
at liberty to demand the rent from the tenant 
from day to daT, because the ohjoot vns 
daily use, and that has been obtained: the 
lessor may therefore insist upon his_ rent 
from day to day, unless the time lor claiming 
the rent bo specilied in the contract, as if 


immediately on concluding the contract, but ^^^ere to express that the rent shall be 
becomes claimable on one of three grounds; ■' ' “ " i. xi... 

for it is claimable in advance, in virtue of a 
previous agreement,—or in advance, inde¬ 
pendent of such agreement,—or, in conse¬ 
quence of the hirer obtaining the thing con¬ 
tracted for.* Shafei maintains that it be¬ 
comes a property immediately upon the 
conclusion of the contract; because a non¬ 
existent usufruct is accounted existent from 
the necessity of giving validity to the con¬ 
tract ; and consequently the effect (which is 
right of property) is established with respect 
to the thing opposed to the usufruct, namely, 
the consideration or recompense.—The arg‘u- 
inent of our doctors is that a contract of hire 
is renewed every instant according to the 
occurrence of the usufruct, as has been 
already explained. — Now the contract in 
question is a contract of exchange, which 
requires that the consideration and the re¬ 
turn be equal. Hence, because of the un¬ 
avoidable delay attending the usufruct, there 
must also be a delay with respect to the re¬ 
turn for it, namely, the hire; but upon the 
usufruct beiing obtained, a right of property 
takes place with respect to the hire, in order 
that equality may be establishedand so 
also, where it. is stipulated that the hire 
shall be in advance, or where it is paid in 
advance ; because equality was required on 
account of the right of the hirer, who, in this 
instance, foregoes his right. 

The tenant becomes bound for the rent by 
a delivery of the house, S(C., to him ,— Upon 
a tenant taking possession of a house he 
becomes bound for the rent, although he 
should not reside therein ; because as it is 
impossible to make delivery of the usufruct, 
the delivery of the subject from which the 
usufruct is derived is a substitute for it; 
since in delivering the article an ability to 
enjoy the usufruct is established. 

So long as it is not usurped from him ,— 

Ip, therefore, any person were to usurp the 
liouso from the tenant, he [the tenant] is 
no longer responsible for the rent; because 
a delivery of the article was admitted to 
be a substitute for a delivery of the usu¬ 
fruct only, as this enabled the tenant to 
enjoy the usufruct} but when the one no 
longer remains, the other ceases of course; 
and as the contract is thereby broken, the 
rent consequently ceases.—If, also, a person 
usurp the house at any time before the ex¬ 
piration of the term of the lease, the rent 
drops in proportion, since the contract is 
broken in that proportion. 

If it he not otherwise specified in the con- 


* Namely, the usufruct, work, or so forth. 


paid at such a time,”—or, “ at the expira¬ 
tion of such a month,”—since this amounts 
to a stipulation of ready payment.—^The same 
rule also obtains with respect to a lease of 
land, for the same reason. 

Or the hire of an animal Oipon a journey) 
from stage to stage,—1:^ the same manner also, 
ii\a person hire a camel to Mecca (for instance), 
the owner is at liberty to insist upon the hire 
stage by stage, because the object was to 
travel by stages.—What is here advanced is 
an opinion which was subsequently adopted 
by lianeefa. He was at first of opinion that 
the rent is not duo, in the former instance, 
until the expiration, of the term ; nor the 
hire, in the latter, until the end of the 
journey (and such is the doctrine of Ziffer); 
because, as the object of the contract is the 
whole of the usuiriict^ within the time or 
journey specified, it follows that the hire 
cannot be separately applied to separate por¬ 
tions of it;—^in the same manner as where 
the object of the contract is labour, by a 
person hiring a tailor (for instance) to sew 
his garment.—The reason for the last opinion 
of Haneefa is that analogy requires that the 
hire be demanded from instant to instant, in 
order that equality may be established. If, 
however, the demand were admitted every 
instant, it would follow that the hirer or 
lessee would be perpetually employed in pay¬ 
ing the hire, without leisure to attend to any 
thing else, which would be highly^ incon¬ 
venient and injurious to him.—Eor this 
reason, therefore, the proportion is deter- 
inuicd at the rate of one day, in the hire of 
a house or land,—and at one stage, in tho 
hire of a quadruped. 

A workman is not entitled to any thing 
until his work be finished, —A workman is 
not at liberty to demand his hire until his 
work be finished, unless an advance of pay¬ 
ment were stipulated; because some of the 
work still remains unohtained, whence he is 
not entitled to his hire.—The same rule also 
holds if the workman perform his business 
in the house of his employer ; fqr in this in¬ 
stance he is not entitled to his hire before his 
work is finished, since some of his work still 
remains unohtained, as has been mentioned 
above.—This is what occurs in the Hedaya 
upon this subject j and the same is also to ho 
found in the Tijreed.—The compiler of the 
Maheet and Hadooree likewise mention the 
same.—'It is, liowover, contrary to the 
Mabsoot, for there it is ^ mentioned that 
“hire is due in proportion to labour;" 
and Timoor Tashee, and others, have thus 
expounded the law in this particular.— 
Concerning this case, therefore, there arc 





" oinnions, as is mentioned in the 
4lamooz.—If an advance of hire be 
-B^nlated in the agreement, the workman 
is m such case at liberty to require his pay 
before his work be finished, as a stipulation of 
this nature, in a contract of hire, is binding. 

Case of a haher hired to hahe bread.—Xv' a 
person hire a baker to bake bread in his [the 
hirer’s] house, at the rate of one Kafeez of 
flour for a dirm, tho baker so hired is not 
entitled to his wages until he draw the bread 
out of the oven, since until this be done his 
work is not completed. If, therefore, the 
bread be burnt, or fall out of his hands, and 
thus be spoiled, he is not entitled to his hire, 
because of the destruction of the bread before 
delivery of it to the hirer.—If, on the other 
hand, he draw the bread out of the oven, 
and it be afterwards burnt or otherwise 
destroyed, without his act, he is entitled to 
his hire, because he has made a due delivery 
of it to the hirer, in virtue of having depo¬ 
sited it in his liouse: neither is he, in this 
instance, liable to make any compensation, 
as ho has not been guilty of any transgres¬ 
sion.—The compiler of the Hedaya remarks 
that this is according to Ilaneefa, proceeding 
on the idea that the bread is a trust in the 
baker’s bands:—but that the two disciples 
maintain that the hirer has it in his option 
to exact a compensation for the value of the 
flour only ; and that in this case he is not to 
pay the baker any part of his hire, since (^as 
they hold) the bread is insured with the 
baker, whence he is not exempted from re¬ 
sponsibility until he duly deliver it to the 
hirer;—or, if he please, he may exact a com¬ 
pensation for the bread, paying the hire for 
the baking. 

And of a cook. —Ir a person hire a cook to 
prepare an entertainment, he [the cook] must 
also dish the meat, as this is customary. 

And of a hrickinaker. —Ip a person hire 
another to make him a certain quantity oi 
bricks, he [the brickmaker] is entitled to his 
hire when he sets up the bricks,^ according to 
Ilaneefa.—The two disciples hold that he is 
not entitled to liis hire until he collect the 
briokg together and build them up, because 
it is this which completes his work, since 
bricks are not secured from injury until they 
be so collected and built up :—the collecting 
them together, therefore, is analogous to 
drawing bread out of the oven.—Besides, 
this is what is always customary with persons 
hired for such work ; and custom is regarded 
in every matter concerning which we have 
no express ordinance.—The argument of 
Haneefa is that the work is completely 
finished by setting up the bricks, the collect- 


IIIUE. 


* The case here considered has a reference 
to the various stages of brick-making, and 
relates merely to sun-dried bricks, the burn¬ 
ing being a different trade.—The bricks are 
first molded; then, when half dried, set up 
on end; and when completely dried, built 
into stacks for use. 


them 


inff them together and stacking them 
an extra business, in the samo manner ns 
removal from one place to anotherand ac¬ 
cordingly people take bricks, to build with, 
from the place where they have been set up, 
without waiting for the stacking of them.— 
It is otherwise before they are set up,^ since 
the clay is not then hardened: and it is also 
otherwise with br(?ad, as the use of that can¬ 
not be obtained until it be drawn out of tho 
oven. 

The article wrought upon may he detained 
by the workman until he he paid his hire. 
— Every artilicer whose work produces a 
visible effect upon an article (such ns a 
dyer or fuller) is at liberty to detain such 
article until he receive his hire ; because in 
this instance the subject of the contract is 
descriptively existent in the article, whence 
he is allowed to detain it with a view to re¬ 
ceiving the return for such subject, in the 
same manner as if it were an article of sale; 
— in other words, as the seller is allowed to 
detain the article sold until he receive the 
price, BO also in the case in question. 

And he is not responsible^ in case of acci¬ 
dents^ during such detention. —If, therefore, 
a dyer or fuller detain cloth for the purpose of 
being paid his hire, and the cloth perish in 
his hands, he is not responsible, according to 
Haneefa, inasmuch as he has not transgressed 
in so detaining it, the cloth remaining as a de¬ 
posit with him after detention, in the^ same 
manner as before.—He is not, how ever, in this 
case entitled to any hire, because of the subject 
of the contract perishing before delivery.- -The 
two disciples hold that the cloth is a subject 
of responsibility before detention, and so also 
after detention; but that the owner*of tho 
cloth has it at his option either to take a 
compensation for the value of the cloth as it 
stood before the fulling or dyeing,—in which 
case the workman is not entitled to any pay,^ 
—or to take a compensation for the value of 
it as it stood after the work,—in which ease 
the workman is entitled^ to his hire.—This 
shall be more fully explained hereafter. 

If the work he of a nature not to produce 
any visible effect in the article, it cannot he 
detained. —A workman, the effect of whose 
labour is not visibly extant in an article 
(such as a boatman, or a porter^, is not at 
liberty to detain the article witn a view to 
receiving the hire ; because, in this instance, 
the subject of the contract is merely labour, 
which is in no manner existent in the article 
conveyed or carried ;— and the washing or 
bleaching of cloth is analogous to the por¬ 
terage of it in this particular. From this 
analogy in regard to washing or bleaching 
it may be inferred that the term fuller 
[Xissar] in the preceding example, applies 
solely to one who uses starch, or such othp 
material; but, that where such a person, in 
cleansing cloth, makes use of things of no 
estimable value, such as water and sunshine, 
he has not right of detention, since in such 
case nothing remains that can be termed an 
effect from his labour, the whiteness being 
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toaal quality inherent in the cloth. 
^60 Khan sap, that if a fuller wash cloth, 
;*iiu Sn effect he produced from his work 
by means of starch (for instance), he has a 
right of detention; but that if he merely 
whiten the cloth, there is in that case a diJt- 
ference of opinion. The approved doctrine, 
however, is that he has a right of detention 
in either case, because the whiteness was a 
quality concealed in the cloth, and brought 
forth by his labour. This is different from 
the case of a fugitive slave ; for the restorer 
is entitled to detain a fugitive slave with a 
view to his reward, notwithstanding there be 
no visible effect produced in the slave; the 




Section, 

Oases in which (ft'07n an uiiamidahle acci- 
dent) the co7itract cwmiot he co^npletely ful¬ 
filled, —If a person hire another to go to 
Basra, and hnug his family thence, and this 
person accordingly go to Basra, and there 
find some of the family dead, and bring away 
the remainder, he is entitled to his whole hire 
for the journey to Basra, and to a hire for re¬ 
turning back in proportion to the number he 
brings with him; because, as he has per¬ 
formed ^ a part of his contract, and not the 
whole, it follows that he is entitled to an 
equivalent for what he performs, and that 
his right is annulled in proxiortion to what ho 


reason of which is, that the slave was in j does not perforin. The compiler of the Hedaya 


danger of being altogether lost, and was pre¬ 
served only by the restorer bringing him 
back; whence he maybe said to sell the slave 
to his owner, and consequently, that he has a 
right of detention. What is here advanced 
is according to our three doctors, Zitfer 
maintains that a workman possesses no right 
of detention in either case ; that is, whether 
the effect be existent in the article, or other- 
wise ;y ^because, where his work is attended 
with an effect existent in the article he has 
already made a deliveby of the same to the 
hirer, us having blended it with his pro¬ 
perty and a right of detention necessarily 
ceases upon delivery. Our doctors, on the 
othey hand, argue, that the workman, in 
blending the effect , of hia work with the 


remarks that this proceeds upon a supposition 
of the number of the family being previously 
ascertained, so as to oppose the hire agreed 
upon to the whole; for otherwise the whole 
hire is due. This rule, moreover, obtains 
only where the expenses of the remainder are 
materially lessened by the death of some: 
for if the expense of the whole be not thereby 
diminished (as where those who died were 
not grown up, but yet able to travel on foot), 
the person in question is still entitled to hia 
whole hire. 

If a person hire another to carry a letter 
to Basra and bring back an answer, and ho 
accordingly go to Basra, and there find the 
person dead, to whom the letter is addressed, 
and come back and return the letter, he is 


hirer’s property, has ae.fed merely.from neces- not entitled to any wages whatever. This 


sity, since unless he were s.o to do it would be 
impossible to perform the.work. This impli¬ 
cation, therefore, does notfhfer that the work- 
m^^intends er designs a delivery; and hence 
, his right to detention does not cease; in the 
. same manner as where, in a sale, the pur¬ 
chaser takes'possessibj;L of the merchandise 
without the*seller's consent; in which case 
the teller’s right of detention wth a view to 
receiving the price, does not cease; and so 
also in the case in question. 

A workman, if the contract he rest7'ivted to 
hisivork, ca7inot efuploy any other person .— 
If the hirer stipulate with the workman that 
ho shall himself perform the work, he [the 
■workman] is not at liberty to employ any 
other person ; because the subject of the con¬ 
tract is the work of this person and not of any 
other, and therefore the right of the hirer is 
connected with his work iu particular, in the 
same manner as the right of the person who 
hires a place or an article is connected with 
the use of that particular place or article. 
If, on the other hand, the work be absolute, 
without any stipulation that the workman 
shall himself perform it (as if a person were 
to say to a tailor “ Make up this garment”) 
the workman is at liberty to hire any other 
person to perform the work, as the right of 
the hirer, in this instance, is merely to tailor’s 
work, which maybe performed either by this 
or by any other tailor; in the same manner 
as the ^ payment of a debt, which may be 
made either by the debtor himself, or by any 
other person. 


is according to the two disciples. Mohammed 
maintains,_ that he is to receive the usual 
hire for going to Basra, since in so doing he 
lias performed a part of the contract, 
namely, the_journey; the reason of whicli 
is that the hire or recompense is in lieu of 
the journey, as it is that which is attended 
with labour, not the carriage of the letter. 
Tlie argument of the two disciples is, that 
the carriage of the letter is the thing con¬ 
tracted for; either because that is the 
design (the letter being intended as a 
compliment to the person to \vhom it is 
addressed), or because the carriage of the 
letter is means of accomplishing the 
design of it, namely, a communication of its 
contents. The title to wages, therefore, 
depends upon the carriage of the letter: 
but, upon the messenger returning the 
letter, the contract is broken, and his claim 
to wages consequently ceases ; iu the same 
manner as in the next following example 
concerning wheat. If, however, in the case 
in q^uestion, the messenger leave the letter 
at Basra, and return, he is entitled to a liiro 
for the jopney thither, according to all our 
doctors, since what was contracted for has 
been in part performed in this instance. 

If a person hire another to carry wheat to 
a certain person at Basra, and he accord¬ 
ingly carry the wheat to Basra, and then 
find the person dead to wliom it was con¬ 
signed, and he bring back and return the 
wheat to the hirer, he is not entitled to any 
thing whatever, according to all our doctors, 
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(according to Mohammed) in the case of the 
letter, because in that case (agreeably to his 
tenets) the journey was the thing contracted 
for, as.has been already explained. 


CHAPTER ITT. 

Op thikus the nruE of which is rxnAW- 
FiTL OB otherwise; and of disputed 

HIBE. 

A house or s7iop may he hired without 
specifyinq the particular business to he 
carried on in it—I t is lawful to hire a 
house or shop for the purpose of residence, 
although no mention be made of the business 
to he followed in it; because, as the ostensi¬ 
ble purpose to which it is to be applied is 
residence, this must be taken for granted; 
and residence does not admit of various 
descriptions. The contract in question is 
therefore valid; and the lessee is at liberty 
to earry on in the place any business he 
pleases,* as the case is absolute. 

Unless it he of a nature injurious to the 
huiklinii—Ts. SLAGKSMITII, however, or a 
fuller or miller must not reside in the house, 
as this would be evidently injurious, since 
tho oxercise of those trades would shake the 
biVildlng. Although, therefore, the contract 
in Question be absolute, still it is virtuaHy 
restricted to what may not bo injurious to 

the building. , . ^.^77, 

In a lease of land, the renter is entitled to 
the use of road and water—I t is lawful to 
iiiro land for the purpose of cultivation, as 
this is the use to which land is commonly 
annlied. In this case also, the hirer is 
titled to the use of the road leading to tlie 
larul, and like^vise to the water (that is, to 
hiQ turn of watering) although no mention 
of these he made in the contract; because 
lanfl is hired with a view to the use of it, 
which cannot he obtained without a right to 
roftil and water:— both are thcretoro in¬ 
cluded, although no mention of them be 
made at the time of concluding^ the con¬ 
tract i— in opposition to a case of sale; for 
ihut instance a right to road and water is 
'ri'ot'included unless particularly specified, 
the end of sale being^ appropnation, not 
nresent use; whence it is that it is lawluL 
to ass’s colt, or saltpetre grounds, but 

Tint to hire them. , ,, . 

Tiut the lease is not valid, unless the use to 
whirh it is to he applied he specified.—A 
LEASE of land is not valid unless mention be 
made of the article to be raised in it, 

land is Mred, not, only with a now 
to cultivation, but also tor other puiToaes, 
»„ct. ns building, and so forth; moreover, 
tliK articles sown in the land may he ot 
,litfV.r«nt oualities, since some vt:golable8 
wine quiohly to matMity, whilst others are 


putos between the lessor and lessee ; or, that 
I the lessor declare * ‘ I let the land on this 
' condition, that the lessee shall raise what¬ 
ever he pleases in it,” in which case, as the 
lessor expressly leaves the lessee at full 
liberty, the uncertainty which might occa¬ 
sion a dispute is removed. 

At the expiration of the lease, the land 
must he restored in its original state .—If a 
person hire unoccupied land, for the pur¬ 
pose of building or planting, it is lawful, 
since these are purposes to which land is 
applied. Afterwards, however, upon the 
term of the lease expiring, it is incumbent 
on the lessee to remove his buildings or trees, 
and to restore the land to the lessor in such 
a state as may leave him no claim upon it, 
because houses or trees have no specific 
limit of existence, and if they were left upon 
the laud it might he injurious to the pro¬ 
prietor. It is otherwise where land is hired 
for the purpose of tillage, and the term of 
the lease expires at a time when the gram is 
yet unripe ; for in such case the grain must 
be suffered to remain upon the land, at a 
proportionahlo rent, until it be fit for reap¬ 
ing, because, as tho time that may require is 
limited and ascertainable, it is^ possible to 
attend to the right of both parties. In the 
case, on the contrary, of trees or buildings, 
it is impossible to pay attention to the right 
of both parties; and it is therefore incum¬ 
bent on the lessee to remove his trees or 
houses from the land unless the proprietor 
of the soil agree to pay him an equivalent, 
in which case the right of property in them 
devolves to liim (still, however, this cannot 
be, without the consent of the owner of tho 
houses or trees ; except where the land is 
liable to sustain an injury from the remova], 
in which case the proprietor of the land is at 
liberty to give an equivalent, and appro¬ 
priate the trees or houses without the 
lessee’s consent)or unless the pronrietor 
of the land assent to the trees or houses 
remaining there, in which case they con¬ 
tinue to appertain to the lessee, and the land 
to tho landlord ; for as the right of removing 
them belongs to the landlord, he is at liberty 
to forego that right. It is written in tho 
Jama Sagheer that if the term of the Lease 
be expired, and the land he occupied by 
pulse or other garden stuffs, those must be 
removed; because as those have no fixed 
term of existence, they are therefore analo¬ 
gous to trees. 

An absolute contract leaves the hirer ^ at 
liberty to give the use to any person,- The 
hire of an animal is lawful, either for 
carriage or for riding, as to those uses 
animals are applied. If, therefore, the 
riding he absolutely expressed, tho hirer is* 
at liberty to permit any person ho pleases to 
ride upon the animal, because of the riding 
being contracted for in an absolute manner. 
Upon the hirer, however, either mounting 
tho animal himself, or admitting another to 
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it, ho is not at liberty to set any per- 
besides, because the actual object 
61^ tEo _ contract is then ascertained and 
determined. Men, moreover, differ in their 
mode of riding, whence it in fact becomes 
the same as if the particulars of the riding 
had been expressly stipulated in tho con¬ 
tract. In the same manner also, if a pei’son 
hire a dress for the^ purpose of wearing it 
unrestrictedly, and in an absolute manner, 
he is^ at liberty either to wear it himself, or 
to give it to any other person to wear : but 
upon putting it on himself, or permitting 
another so to do, he is not at liberty to clothe 
one in it besides. 

ptit in a restricted contract^ any demation 
with respect to the use renders the hirer re^ 
sponsible for the article hired. — Iv a person 
let a quadruped to hire, on condition that a 

S articular person shall ride upon it, or let a 
ress to hire, on condition that a particular 
person shall wear it,—and the hirer set upon 
the quadruped some otlier than the person 
specified, or give tho dress to some other 
person to wear, and the quadruped or dress 
be destroyed, he [the hirer] is responsible; 
hecause, as men differ in their manner of 
riding, and of wearing clothes, the specifica¬ 
tion of a particular person is valid, and con¬ 
sequently it is not lawful for the hirer to 
swerve therefrom. Tho same rule also ob¬ 
tains with respect to every thing liable to be 
differently affected by a different occupant: 
in other words, if the person who lets to hire 
restrict the use, it is restricted accordingly ; 
and if the hirer sw^erve therefrom, he is re¬ 
sponsible in case of the destruction of the 
article, for the reason above stated. 

Unless that he of a nature not liahle to in- 
jury from such deviation. —Land, however, 
and every other article not liable to be 
differently affected by a different occupant 
(such as a tent or pavilion), is not restricted 
in point of use by the mention of a particular 
person; and consequently, the hirer is at 
liberty to put any one to reside in it that he 
pleases, since the exclusive restriction is of 
use only because of its preventing a differ¬ 
ence of effect. But the residence of persons 
whose business is of injurious tendency to a 
building (such as blacksmiths, and so forth), 
is always excepted from, the contract, as was 
before explained. 

Or, iml€.ss the deviation he not of a nature 
to injure the article.— a person hire an 
animal to carry a burden, and the person 
who lets it to hire specify the nature and 
quantity of tho article witii which the hirer 
is to load tlie animal,—as if he were to say, 
for instance, You shall load it with five 
Kafeezs of w'heat/’—the hirer is in this case 
at liberty to load the animal with an eqiial 
quantity of any article not more troublesome ( 
or prejudicial in the carriage than wheat, such ' 
as barley, or rape-seed, as all articles of tJiat 
description are included in the permission 
contained in the contract, because of their 
not occasioning any difference, or becamse 
they may bo even preferable to what was 



1 specified in it, as being less prejudicial. ^5^1. _ 

' hirer, however, is not at liberty to load the 
animal with any article of a more prejudicial 
' nature, in the carriage, than wheat (such as 
salt, for instance), since to this the lessor had 
not assented. 

Ip a person hire an animal to carry a cer¬ 
tain quantity of cotton, he is not at liberty 
to load the animal with a similar quantity of 
iron, since it is highly probable that the car¬ 
riage of the iron may he more prej udicial to 
the animal than the carriage of the cotton, 
for this reason, that the iron presses chiefly 
on one spot of the creature’s back, whereas 
the cotton presses on it equally in all parts. 

Ayi excess in the use induces a proportion- 
able responsihility in case of accident. — Ip a 
person hire an animal to carry a certain 
quantity of wheat, and load it with a greater 
quantity, and the animal perish, he is re¬ 
sponsible in the proportion of the excess load. 
Thus a person, for instance, hires an auimal 
to^ carry ten Kafeezs of wheat, and loads him 
with fifteen Kafeezs, and the animal perishes: 
—in which case he is responsible for one 
third of the value of the animal. The reason 
of this is_ that the animal in question has 
perished in consequence both of what has 
been permitted to the hirer, and also, of 
what has not been permitted ; as, therefore, 
the destruction has been occasioned by the 
whole burden, it is divided between both 
parts respectively j and accordingly, nothing 
IS accounted upon the proportion allowed, 
but an indemnification is duo upon the pro¬ 
portion unallowed. If, however, the hirer 
had overloaded the animal to a degree beyond 
what it was able to bear, he is, in this case, 
responsible for the whole of the value, since 
he was utterly unauthorized to act thus, as 
it is altogetlier unusual to do so. 

A rider, taking up an additional ridci\ 
incurs responsihility for half the value of the 
animal.—I f a person hire an animal for his 
own riding, and he take up another person 
behind him_ upon the animal, and the animal 
perish, ho is responsible for one half of the 
value.—ISo regard is paid to the load in this 
instance, because a person ivho does not un¬ 
derstand riding will hurt an animal’s back, 
although he bo of light weight, as, on the 
contrary, a complete rider sits light on horse¬ 
back, although his person be ibeavy.—Be- 
sides, a man is not an article of weight 
whence his weight cannot be ascertained ; 
and accordingly regard must be paid to the 
number of the riders, in the same manner as, 
in offences against tho person, regard is paid 
to the number of the offendersin other 
words, if one person accidentally give anotlier 
ten wounds, and a second person give him 
one wound, and the wounded person die, the 
fine of blood is due from both in equal shares, 
—What is here advanced proceeds on a sup¬ 
position of the animal in question being 
capable of carrying double; for if it be in¬ 
capable of carrying double, the hirer is re¬ 
sponsible for the whole value, iu the same 
manner as in the case of wheat.—It is also 
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(Observed that, in tlie same manner as 
thU rale applies to adults, so does it like¬ 
wise to infanta capable of riding alone upon 
an animal: but if the hirer place belliud 
him an infant incapable of riding alone, it 
is the same as goods or effects, and he is, 
in such case, responsible only in proportion 
to the additional load. _ 

An hired animal perishing from %ll usage 
subjects the hirer to responsibility. — If a 
nerson hire an animal for riding, and pull 
the halter, or beat the animal, so as to 
occasion its death, he is responsible for the 
whole value, according to Haneefa. The 
two disciples maintain that he is not re ¬ 
sponsible where he only pulls the halter or 
beats the animal in such a degree as is cus¬ 
tomary, since every thing customary is in¬ 
cluded in the contract, and therefore the 
case is the same as if he were to perform 
those acts by express permission of tbe 
owner, whence he is not responsible.—The 
argument of Haneefa is that the owner s 
permission is restricted to -the condition of 
safety, since an animal may be driven with¬ 
out either pulling the halter or beating it, 
both of these being an excessive and un¬ 
necessary exertion: the use, therefore, is 
restricted to the condition of safety, in the 
same manner as the travelling upon the 
public highway. 

In the hire or loan of animals, responsi- 
hilitv is induced by any deviation from the pre¬ 
scribed journey..’— a person hire an animal 
to carry him to a particular place (Medina, 
for instance), and he go out of his way, and 
proceed to another mace, and then^ return 
with the animal to Medina, and it die, he is 
responsible for it.- The same rule also holds 
with respect to an animal lent. Some have 
said that this example proceeds upon a sup- 
pnflition of the animal being hired merely to 
lfi> to Medina (not to go and return), in which 
case the hirer is not, in fact, required to 
restore it to the owner: but that where it is 
hired for the purpose both of going and 
coming, the hirer is in the same predicament 
with* a trustee who first swerves from the 
terms of his trust, and afterwards accords to 
them, in which case he is not responsible for 
tbe deposit in his hands.—Others, again, say 
that the rule is absolute ; and consequeutiy 
that responsibility attaches in either case; 
for there is an essential difference between a 
hirer or borrower, and a trustee; because 
the trustee is directed to keep the deposit, 
independently, and consequently the order 
of conservation still remains m force after 
the trustee ceases from his deviation and 
reconforms to the terms of trust, whence he 
reverts to his situation of represptative of 
the owner ; whereas, in a case of hire or loan, 
tlio hirer or borrower are directed to keep the 
article dependently of the use, and not inde¬ 
pendently ; and consequently, upon the use 
e^ijasing, they no longer oontinuo ropies^tu. 
fives 01 the owner : whence they are not dis¬ 
charged from responsibility by their return 
to Medina.—This is approved. 



The change of a saddle for another 
same sort docs not induce responsibility .— 
a person hire an ass with its saddle, and 
fasten upon it-another saddle, of the same sort 
as is commonly used upon such an ass, ho is 
not responsible if the ass perish; because 
where the saddle is proportionate to the 
animal, the owner’s assent extends to it, 
as the restriction is advantageous only in 
case of the other saddle being heavier than 
the one specified in tlie contract, when, if 
the ass were to perish, the hirer would be 
responsible in proportion to the difference. 

Unless the weight be different^ when re¬ 
sponsibility attaches in proportion to the 
excess. —If, on the contrary, the hirer were 
to fasten upon the ass a saddle of a sort not 
commonly used upon such an ass, he i8_ re¬ 
sponsible for the whole value ; for as this is 
not included in the lessor’s assent, it follows 
that the hirer, in so doing, acts contrary to 
engagement. 

If the nature of the saddle be different, 
responsibility attaches in toto. —If a person 
hire an ass, with its saddle, and fasten upon 
the ass a pack-saddle, of a sort not com¬ 
monly put upon such an ass, ho is in this 
case responsible for the whole value ol 
the animal for the reason alleged in the 
example of the saddle; nay, the obligation 
rests upon him in this case, d fortiori, since 
a pack-saddle or panniers are not of the 
same nature as a riding-saddle, and arc, 
moreover, heavier. If, also, he fasten upon 
the ass a pack-saddle of a sort commonly 
used upon such an ass, he is responsible* for 
the whole value, according to Haneefa.^' 
The two disciples allege that, in this in-^ 
stance, he is responsible only in proportion 
as the load of the pack-saddle exceeds, that 
of the riding-saddle; because, where the 
pack-saddle is of a sort commonly put .upon 
such an ass, it follows that the riding-saddlo 
and the pack-saddle are equal, and conse¬ 
quently that the owner of the ass assents, — 
except the latter oxceed the former in weight, 
in whioh ease the hirer is responsible in pro¬ 
portion to the excess of weight, as to that 
the owner is not assenting.—The excess, 
thorefore, in this instance, is analogous to 
a case where the person who lots out an 
animal to hire specifies the quantity of 
wheat he is to carry, and the hirer loads it 
with a larger quantity.—The argument of 
Haneefa is that a pack-saddle is^ not in 
the nature of a common saddle :—it is not 
so in appearance, since it^ is more spread 
upon the animal on one side than on the 
other ; • nor is it so in reality, since a pack- 
saddle is for carrying burdens, whereas a 
common saddle is for riding. — The hirer, 
therefore, in fastening a paok-saddle upon 
the ass, acts contrary to his engagement 
with the owner, in the same manner as a 


* This alludes to the particular fashion of 
the Palan, or Persian pack-saddle, with 
which the translator is unacquainted. 
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. hires an animal to carry wheat, I —This is according to the Zahir Rawaye-^^*^' 
andii^s it with iron. Some have said that the Peerahin is merely 

A porter w not niade responsible by any ^ a Kabba, or vest, of one fold. — Others, 
immaterial deviation from the prescribed say that the Peerahin is not par- 


7'oad .—a person hire a porter to carry a 
load of wheat to a certain place, by a par¬ 
ticular road, and ho take another frequented 
road, and the wheat be lost, he is not respon¬ 
sible ; and if he carry the wheat safe to the 
place, he is entitled to his hire.—This pro¬ 
ceeds upon the supposition that the roads 
are not widely different, for in this case the 
restriction to either in particular is useless. 
—Where, however, the roads are widely 
difterent, that taken by the porter being 


ticularly restricted to a vest of one fold, as 
both are used indiscriminately at all seasons. 
—It is reported from Haneefa, that the pro¬ 
prietor of the cloth is to take a compensation 
from the tailor, and that he has no option 
of any thing else ; because as the Kabba is a 
species of apparel totally different from the 
Peerahin, the tailor stands in the predica¬ 
ment^ of an usurper.—The reason of the 
doctrine, as reported from the Zahir Ka- 
wayet, ^ is that the Kahba is in. one shape a 


dangerous or round about, or of difficult ! Peerahin, as it is occasionally used instead 


passage, the porter is responsible in case of 
the wheat being lost, since the restriction is 
of use in this instance, and therefore valid.— 
It is to be observed that Mohammed does 
not make this distinction, but alleges that 
the porter is not responsible if he carry his 
load by any other than the road specilied, 
provided it be one commonly used ; because, 
where it is a beaten path, there is no appa¬ 
rent difference between the two.—If, on the 
contrarv, he carry the load by an unfre¬ 
quented road, and it be lost, he is responsible 
for the value, as the restriction is valid, and 
the porter acted contrary to his instructions. 
—If, however, in this case, he carry the 
wheat safe to the place, he is entitled to his 
hire; because upon so doing his deviation 
from his orders is rectified, and the end is 
obtained. 

Any injarious deviation from the pre¬ 
scribed culture of hired land induces a pro¬ 
portionable responsihility. —If a person hire 
land lor the cultivation of wheat, and sow 
therein trefoils or clover, he is responsible 
in proportion to the damage the land sus¬ 
tains, because the cultivation of any species 
of grass* is more injurious to the land than 
the cultivation of wheat, as those require 
more water, and their roots spread more in 
the ground.—In this instance, therefore, the 
lessee has acted contrary to this agreement 
with the lessor, inasmuch as he had done a 
thing more inj iirious to the land than what 
the lessor had specified. But if the lessor 
require this compensation, he is not entitled 
to any rent, as the lessee in that case stands 
as an usurper, because of his acting con¬ 
trary to engagement, as before explained, 

A tailor is responsible for deviating from 
Ills orders. —^If a person deliver a piece of 
cloth to a tailor, directing him to make it 
into a Peerahin, or shirt, for a particular 
hire, and he make it into a iLahba, or short 
vest, the person has it in his option either to 
take a compensation from the tailor for Ids 
cloth, or to receive the Kabba, paying him 
an adequate hire, which, however, is not to 
exceed what had been at first agreed upon. 


The term, in the original, is liatba, 
which applies to all the more succulent 
species of field herbage. 


of the Peerahin, and in another view it is 
not 80 .—Hence there is both a similitude 
and a dissimilitude ; and accordingly the 
proprietor of the cloth has it at his option to 
take a compensation for the value (in which 
case the cloth becomes the property of the 
tailor), or, to take the Kabba, paying an 
adequate hire :— an _ adequate hire only is 
due, because the tailor has not completely 
fulfilled his agreement; and it must not 
exceed what was at first ap’eed upon, as 
obtains in all cases of invalid hire. 

If a person deliver a piece of cloth to a 
tailor, directing him to make it into a Kabba, 
and he make it into a Shilwar, or drawers, 
some allege that the proprietor must accept 
a compensation; and that he has no other 
option, because of the difibrent uses to which 
those two sorts of apparel are applied.—It 
is certain, however, that the proprietor has 
it at his option, in this instance, either to 
take a compensation for the value of his 
cloth, or to take the Shilwar, paying an 
adequate hire; because the use, ncmely, 
clothing and covering nakedness, is the same 
in both; and the case is therefore analogous 
to where a person orders a brazier to “ make 
him a dish of this brass, and the brazier 
makes him a brazen plate, in which instance 
the proprietor of the brass has an option, 
and so also in the case in question- 


CHAPTER ly. 

OF ir^VALii) hihe. 

An invalid condition invalidates hire .— 
HiiiE is rendered invalid by involving an 
invalid condition, in the same manner as 
sale, for hire stands in the place of sale, 
whence it is that a contract of hire mav be 
dissolved in the same manner as a contract 
of sale. 

But a proportionate hire is in such case 
diWy to the extent of the hire specified. —Ik 
a case of hire rendered invalid by involving 
an invalid condition, a proportionate hire is 
due where that does not exceed the hire 
specified in the contract,—in other words, of 
the specified hire and the proportionate hire, 
the smallest is due.—Zifier maintains that 
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God;*'— and the latter, because 
hie ^r©phet paid a recompense to a person 
'^-X^Olb^erformed the operation of cupping 
upon him; and also, because this is a cer¬ 
tain recompense for a certain service, and is 
therefore lawful 


(©T 

Jflire of mdeftnite articles, —The hir4^jLi 
any thing indehnite is invalid, according to 
Haneefa, unless from a partner.—The two 
disciples maintain that such hire is valid;— 
and decrees pass accordingly.—(This rale 
chiefly applies to such cases as where, for 


But there is no hire for the covering of instance, a person lets a share or portion of 


mares^ —^Theke are no wages for the 
covering of animals,—that is, for bringing 
a male to copulate with a female; because 
the prophet has^ said, Assib-tees is among 
the things prohibited ;*’ and by Assib-tees is 
understood the recompense for the copulation 
of a stallion, or so forth. 

Nor for the performance of any religious 
duty — It is not lawful to accept a recom¬ 
pense for summoning the people to prayers, 
or for the performance of a pilgrimage, or of 
the duties of an Imam, ox for teaching the 
E.ORAN, or the LAW; for it is a general rule, 
W'ith our doctors, that no recompense can be 
received for the performance of any duty 
purely of a, religious nature.—According to 
Bhafei, it is allowed to receive pay for the 
performance of any religious duty which 
is not required of the hireling in virtue of a 
divine ordinance, as this is only accepting a 
recompense for a certain service ; and as the 
acts above described are not ordained upon 
the hireling, it is consequently lawful to 
receive a recompense for them.—The argu¬ 
ments of our doctors upon this point are 
twofold.— First, the prophet has said, 
“Eead the KonAjq^, hut do not receive any 
recompense for so doing:’* and he also 
directed Othman-bin-Abeeyas, that if he 
were appointed a Mawzin [a cry or to prayer] 
he shonld not take any wages. Secondly, 
where an act of piety is performed, it springs 
solely from the i^erformer (wlience regard is 
had to his competency), and consequently 
he is not entitled to any recompense from 
another, as in the cases of fasting or prayer. 
—A teacher of the KoIan, moreover, is 
incapable of instructing another in it, but 
by means of qualities existing in his scholar, 
namely, capacity and docility, and therefore 
undertakes a thing the performance of which 
does not depend upon himself, which is 
consequently invalid.—Some of our modern 
doctors, however, hold it lawful to receive 
wages for teaching the Koran in the present 
age, because an indifference has taken place 
with respect to religion, whence if people 
were to withlmld from paying a recompense 
for instruction in the sacred writings, they 
would in time be disregarded;—and decrees 
pass accordingly. 

Nor for singing or lamentation, —It is 
not lawful to receive wages for singing or 
lamentation,* or for any other species of 
publi 9 exhibition, as this is taking a recom¬ 
pense for an act which is of a criminal 
nature, and acts of that nature do not entitle 
to a recompense in virtue of a contract. 


* Arab. Kooha. Crying over the dead (by 
female mourners, who make it a profession). 


his house to another, or lets his own share in. 
a partnership-house to any other than, his 
partner).—The argument of the two disciples 
IS that an indefinite part is capable of being 
used (whence a proportionate hire is due), 
and the delivery of it is practicable, either 
by the lessor vacating his share to the lessee, 
or by agreeing to hold it with him alter¬ 
nately.—The case is therefore the same as if 
he were to let it to a partner, or between 
two, which would be valid: consequently 
this resembles a case of sale.—The argument 
of Haneefa is that as the lessor, in. this 
instance, lets to hire an article which he is 
incapable of delivering, the deed is conse¬ 
quently invalid.—The ground of this is that 
the delivery of an indefinite part of auy 
thing is inconceivable; because delivery 
cannot be completely executed on one part 
without seisin on the other; and seisin, as 
being a perceptible act, cannot take place 
but upon a specific subject.—With respect 
to evacuation, it is regarded as a delivery, 
because it amounts to investiture^ an act 
through which occupancy, or, in other 
words, a power of seism, is obtained. "With 
respect to alternate occupancy, on the other 
hand, that cannot be established but in 
virtue of a right of property in the use, 
which is an eflect of the contract of hire. 
How as the effect of any thing must be 
subsequent to that thing, it follows tliat the 
alternate occupancy is subsequent to the 
execution of the contract of hire: but 
ability to make delivery is one condition of 
the contract; and as the condition to a thing 
must precede that thing, it follows that the 
ability to make a delivery must precede the 
contract of hire. A thing, however, which 
is subsequent cannot be considered as ante¬ 
cedent; and hence the alternate occupancy, 
which is subsequent, is incapable of being 
accounted a delivery.—Where, on the con¬ 
trary, the lease is to a partner, the whole 
use arising from the article becomes the 
property or the lessee, and consequently no 
part of what he holds can be termed inde¬ 
finite : neither is the difference in the nature 
of the sufruct (from part of it being in 
virtue < right of property, and part of it 
in virt .il a lease) injurious to the lessee 

in thh istance.—Besides, the hire of an 

inded ;Subjeot is unlawful from a partner 

also ( ..ling to an opinion of .Haneefa, as 

repo' y Hasan).—It is otherwise in a 
cas( erveiiient indefiniteness, as that 

doc icasion contention. (A superve- 

nie . Initeness is where a person lets an 

arti wo persons, and one of the lessees 

dies,- -ur where two persons let an article to 
one person, and one of the lessors dies,—in 
which case the lease continues in force with 
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rr«ir<ct 'to the other’s share, indefinitely, I nation has been ^iven concerning* the q 
^iMdfc-ctoes not become invalid, according to • tity or quality of the food and clothing agreed 
the Zahir Eawayet, for this reason, that, for to the nurse.—It is written in the Jama 
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r the qbaft- 


ability to make delivery is not a condition | 
merely because of the contract, but because 
of the obligation of delivery—which obliga¬ 
tion exists in the beginning, not afterwards, 
whence the ability of delive^ is not a condi¬ 
tion in the continuance.) It is also other¬ 
wise where an article is let to two persons, 
because in this instance a delivery of the 
whole is established, after which an inde¬ 
finite division supervenes, because of the 
right of property of each party being sepa¬ 
rate. 

Hire ef a nurse.—In is lawful to hire a 
nurse to suckle a child, at a certain rate of 
wages; because God has said in the Kokan, 
“ip they suckle YOUn CHILDEEK, PAY 
THEM THETE HIEE and also, because, in 
the time of the prophet, such was the prac¬ 
tice,—and likewise both before and since his 
time.—Some have said that the contract of 
hire, in the case in question, is a contract for 
serving the infant, the particulars of such 
service (namely, attendance and milk) fol¬ 
lowing as dependants, in the same manner 
as the colour in a contract for dying cloth.— 
(Others maintain that the contract is a con¬ 
tract for the milk, the attendance following 
as a dependant: and accordingly, if a goat 
be hired to give milk to an infant, no recom¬ 
pense is duo.—The former opinion, however, 
IS more conformable to LAW; because con¬ 
tracts of hire are not concluded for destruc¬ 
tion or expenditure of an actually existent 
article; as where, for instance, a person 
hires a cow for the purpose of using her 
milk, which is invalid, as shall be shortly 
shown in its proper place.)—Such, therefore, 
being the case, the contract in question is 
valid, provided the rate of hire be specified, 
considering it as hiring a person for the sake 
of her attendance. 

It is lawful to hire a nurse to suckle an 
infant in return for meat and clothing, on 
a favourable construction, according to Ha- 
neefa.—Tho two disciples maintain that this 
is not lawful, because as the recompense is 
indeterminate and unknown, the case is 
therefore the same as if a woman were 
hired to bake bread, or so forth, in return 
for her meat and clothing.—The argument 
of Haneefa is that the indeterminateness in 
question is not likely to engender atnfe, 
since it is customary to feed nu’^’sea in a 
liberal manner, with a view to rei ’er them 
kind and tender to the children u er their 
—q'hia case, therefore, re.se les the 
selling of a measure of wheat out heap, 
which is lawful, although tho b be at 

liberty to give the wheat from wh. ' part 

of the heap he pleases, as an ^ in 

that particular does not engendei —It 

is otherwise in the case ot hinn nan 

to bake bread, or the like, becaus gno- 
rance in that instance is calculated to occa¬ 
sion contention.—What is here advanced 
proceeds upon a supposition that no expla- 


Sagheer that if a nurse be hired to suckle a 
child for her victuals and clothing,—in this 
way, that an explanation be given of tho 
kind, and fashion of her apparel, and the 
time of giving it, and a specific number of 
dirms appointed for her board,—and victuals 
be afterwards given in lieu of the money, it 
is lawful according to all, because in this 
case there is no ignorance.—-Or, if the 
victuals be specified, and the quantity and 
quality .explained, this also is lawful, for 
the same reason; and in this instance it 
is not requisite that any time be fixed for 
giving the victuals, because articles of 
weight, and measurement of capacity, when 
described, become a debt, and a debt is some¬ 
times prompt and sometimes deferred, like 
price, which consists of money.—It is, how¬ 
ever, a condition, with Haneefa, that an 
explanation be given of the place where 
the victuals are to be delivered, in case of 
any expense (of porterage, and so forth) 
attending it. — The two disciples, on the 
contrary, maintain that this is not a con¬ 
dition, as has been fully stated under the 
head of Sale.— It is otherwise with respect 
to apparel; for in that instance an expla¬ 
nation is requisite, not only of the place, 
but also of the time of delivery, as well as 
of the quantity; because clothing is not 
construed to be a. debt except in a case of 
Sillim sale; and as, in that instance, a 
prompt payment is requisite, so also where 
the nurse is hired for a recompense in clothes, 
it is requisite that a prompt delivery bo 
specified, as well as the quantity and the 
quality. 

The hirer, in the case above stated, is not 
at liberty to prevent the husband of tho 
nurse from having carnal connexion witli 
her ; because as such connexion is the lius- 
band's right, it is not in the hirer’s power to 
annul it,—for this reason, that the husband, 
in case of his not being informed of the con¬ 
tract at the time of concluding it, is entitled 
to,dissolve it, for the purpose of preserving’ 
his own right.—The hirer, however, may 
prevent the husband from having snch car¬ 
nal intercourse in his house, since that place 
is his exclusive right.—If, also*, in conse¬ 
quence of such connexion, the nurse prove 
pregnant, the infant’s guardians are at liberty 
to dissolve the contract, provided there be 
any apprehension of injury to the child’s 
health from the use of her milk, as is most 
probable in such instanc(3S; —and for the 
same reason also, they are at liberty to dis¬ 
solve tho contract where the nurse falls sick. 
—It is also incumbent upon the nurse to 
prepare the child’s victuals by inastication, 
and to avoid every species of food whicli 
might prove injurious to her milk, in pur¬ 
suance of her duty — In short, in all matters 
of this nature, regard is had to custom, where 
there is no divine ordinance. The perfor¬ 
mance, therefore, of every usual service to 
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\ -p as washing? its linon, preparing' 

; its. and so forth) is incumbent upon 

t1le“nurse. '.Khe yictuals, however, must be 

provided by the father. With respect to 
what has been observed by Mohammed, that, 
‘Mt is incumbent upon the nurse to provide 
oils and perfumes,” —this is according to the 
custom of Koofa. 

If the nurse above mentioned feed the 
child with goat’s raillc, during the term of 
hire, she is not entitled to any wages, as 
not having performed what was her duty, 
namely, fosterage, or, in other wmrds, the 
feeding the child with milk from her own 
breasts; for feeding it with milk from a 
goat is not fosterage, but merely feeding it 
with milk. Wages, therefore, are not due 
to her in this instance, as she has not per¬ 
formed what she had contracted for. 

A contract of hire^ stipulating that . the 
recompense shall he paid from the article 
manufactured or wrought upon is invalid .— 
I.F a person deliver thread to a weaver, to 
make it into cloth, in consideration of an 
lialf thereof to himself, he is to receive a 
recompense proportionate to his work; and 
the same rule also holds if a person hire an 
ass to carry wheat, paying, in consideration, 
a measure of such wheat. The contract, 
therefore, is invalid in both these instances, 
because the recompense is made to consist of 
a thing obtained by the labour of the person 
or auimal hired, and hence the case is analo¬ 
gous to that of an allowance made for grind¬ 
ing,* which has been prohibited by the 
prophet. (The case of allowance for grind¬ 
ing is where a person hires an ox to grind 
grain in consideration of a proportion from 
the Hour or meal: —and this case is the grand 
criterion by which a judgment is formed of 
the invalidity in various instances of hire, 
more especially in our country.) The reason 
of the prohibition, in this instance, is that 
the hirer is incapable of delivering the recom¬ 
pense (namely, a part of the woven cloth, 
or a part of the carried grain); for as the 
obtaining of it depends upon the act of the 
person or animal hired, the hirer cannot be 
accounted capable of making delivery merely 
in virtue of the capacity of that person or 
animal. The contract is therefore invalid, 
and an adequate hire is due. It is other¬ 
wise where a person hires an ass to carry 
one half of a parcel of wheat, in considera¬ 
tion of the other half; for in this in^^tance 
no hire is due on account of the animal 
hired, as the hirer has constituted the owner 
of the ass proprietor of half of the grain 
upon the instant, in the manner of a prompt 
or advanced payment, and consequently the 
wheat is in partnership between them, for 
reasons which will he explained in a future 
example. It is to be observed that where a 


* Expressed by an Arabic phrase (Kafeez 
Tehan), which will not bear a literal trans¬ 
lation. It is more fully explained in Yol. 
lY. in treating of Compacts of Cultiva¬ 
tion. 
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person hires an ass, to carry wheat, 
suleration of a measure of such wheat, or 
an ox, to grind grain, the hire allowed must 
not exceed the value of what has been speci¬ 
fied, because, as the hire is invalid, the least 
only of the two (the hire named, or an ade¬ 
quate hire) is due, since the person who lets 
the animal lias agreed to remit any thing 
beyond. It is otherwise where two men 
euter into a partnership in collecting wood, 
and one of them says to the other, “I will 
take the whole wood, and pay you a recom¬ 
pense for your share in the collecting of 
it; ” for in this case an adequate recompense 
is due, to whatever amount (according to 
Mohammed), inasmuch as no sum has been 
specified in this instance, whence no remis¬ 
sion of any excess can be inferred. 

Partners do not oive hire to each other 
with respect to their stock,~-fv a person hire 
another to carry wheat which is in partner¬ 
ship between them, no^ recompense is due; 
for in all grain so carried the porter works 
on his own account, whence a_complete deli¬ 
very is not made of the thing contracted 
for. 

Any uncertainty in the terms invalidates 
the contract. — If a person hire another to 
bake ten particular saas pf wheat into bread, 
“ this clay,” for a clirrn, it is invalid, accord¬ 
ing to Ilanoefa. The two disciples in the 
Mabsoot, article Hire, maintain that the con¬ 
tract in question is valid ; because in this 
instance the performance of the task [of 
baking the bread] is the thing really con¬ 
tracted for, the mention of a time being 
considered merely as for the purpose of ex¬ 
pedition, in order that the contract may be 
valid ; and consequently the objection of 
nnoertainty is removed. The argument of 
Haneefa is that the thing contracted for is 
uncertain ; because the specification of a 
time argues that the thing contracted for is 
general usufruct, or, in other words, the 
hireling’s surrender of himself [to service]; 
and, on the other hand, the specification of 
a particular act argues that such act is the 
thing contracted for. How general usufruct 
and a particular act cannot be united ; for 
where a particular act is the thing contracted 
for, no hire is due for the labourer’s sur¬ 
render of himself. As, moreover, neither of 
these has a preference over the other, and 
the advantage is to the hirer, in the latter 
instance, and to the hireling in the former, it 
follows that contract of this nature would 
lay a foundation for strife. It is reported, 
from Haneefa, that where the hirer, instead 
of “this day “ says “ within this day,” the 
hire is valid, as in such ease the thing con¬ 
tracted for is the particular act or task speci¬ 
fied : contrary to where ho says “ this day.” 
The arguments upon this point are connected 
with Arabic grammar, and have already been 
stated in treating of Divorce.* 


* The arguments in this example turn 
upon the distinction between the perfor¬ 
mance of a thing by general service, and the 
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§ i '' 

' ‘A U^sc of lands is not hwalklated hy 
sUppdtina a right to perform any act which 

''does not leave lasting effects, — If a person 
hire land, .stipulating that he shall be at 
liberty to plough and cultivate it, or to water 
and cultivate it, such contract is valid; 
because lie is entitled to cultivate the land 
in virtue of the contract ] and as this is 
impracticable unless he plough and water it, 
he is conseo uontly entitled to perform these 
acts upon it likewise ; and every other act of 
this nature is in the same manner areq^uisite 
of the contract; nor does the mention of it 
cause invalidity. If, on the contrary, he 
stipulate tliat he shall be at liberty to pioiigh 
the land twice, or to dig trenches in it, or to 
dung it, the contract is invalid ; because, in 
this instance, an effect remains^ after the 
expiration of the term of hire, which is not a 
requisite of the c )ntraet. This condition, 
moreover, is advantageous to one of the con¬ 
tracting parties; and every stipulation of 
that nature invalidates a contract. Besides, 
in this instanoe, the lessor becomes, in fact, 
a tenant of the lessee with respect to .such 
advantage as may remain to the land alter 
the expiration of the lease ; and consequently 
the contract involves one bargain within 
another, which is not lawful. Some explain 
plougWg twice to signify ploughing the land 
a second time, after having reaped a crop 
from it, and then returning it in that state to 
the owner ; and concerning the invalidity in 
this instance no doubt can he entertained. 
Others, again, explain it to mean ploughing 
the land twice, and then sowings the grain in 
it. What is here advanced (with respect to 
the invalidity occasioned by stipulating a 
right of ploughing twice) applies solely to 
cases where the land is of a. nature to be pro¬ 
ductive from once ploughing, and the term^ 
of hire only one year for if the term of 
hire be three years (for instance), the advan¬ 
tage derived from jiloughing twice wears out 
and no longer remains. By the term trenches, 
as here used, small temporary trenches are 
not to be understood, but watercourses, such 
aa are calculated to last, and yield an advan¬ 
tage the year ensuing. 

A contract stipulating the recompense to 
consist of a similar usufruct is nugatory—l¥ 
a person hire land to cultivate, in return for 
the right [on the part of the lessor] of culti¬ 
vating other land, it is nugatory; in other 

performance of the same thing in a parti¬ 
cular instance; that is, between hiring a 
person for any business by the day, or so 
forth, and engaging him for the performance 
of the same business by the particular task. 
If the contract for a particular task be so 
expressed, as to leave it unoertain whether 
the recompense specified he for the day s ser¬ 
vice. or for the particular work required, it 
is in that case invalid (according to Baneeta), 
and conseauently no regard is had to the 
sum mentioned as the recompense, but the 
workman receives a proportionate hire for 
his day’s work. 
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words, it is utterly invalid. Shafei mai^jOTlB—i 
that it is valid. Analogous to this is the 
hire of a dwelling-house, in return lor 
residence in another house; the hire ot 
apparel in return for the use of other apparel; 

—or the hire of a quadruped for riding’, in 
return for a right of riding upon another 
quadruped. The argument of Sliafei, is 
that the advantage is the same as actual 
substance ; and it is on this idea that hire is 
valid in return for a debt of wages i* for it 
those were not the same as actual substance, 
it would follow that the transaction is the 
exchange of one debt for another debt, which 
is null. The arguments of our doctors upon 
this point are twofold.— First, contracts 
upon credit are rendered iuvalid by an unity 
of species alone ; and as an unity of weight 
or measure is not essential (according to our 
doctors, as has been already explained in 
treating of sale), the contract in question, 
therefore, resembles the sale, upon credit, ot 
cloth of a particular description in return for 
cloth of the same description.— Secondly, 
the validity of hire is admitted (in opposition 
to whnt analogy would suggest) from con¬ 
venience and necessity ; but no convenience 
or necessity whatever exists where^ the 
advantage is exactly the same on both sides ; 
contrary to where the advantage derived on 
each part is different. 

Objection. —Where hire of one kind is in 
return for hire of another kind, although it 
be not rendered invalid by a non-existence 
of necessity or convenience, still it would 
follow that it is invalid, aa being the sale of 
a debt for a debt. 

Reply. —In this instance the subject from 
which the advantage accrues is made a sub¬ 
stitute for the advantage, from necessity : 
the recompense, therefore, is as a price; and 
accordingly, the transaction is a sale oi sub¬ 
stance for something else than substance; 
which is lawful. 

Case of two partner a quantity of 
wheat be between two men in partnership, 
and one of them hire the other, or his ass, to 
carry his share to a certain place, and he, or 
his ass, carry the whole of the wheat thither, 
he is not entitled cither to the recompense 
specified, or to a proportionate recompense. 
Hhafei maintains that he is entitled to the 
specified recompense ; because, according to 
his tenets, advantage is the same as actual 
:«ubjitaiico; and as the Halo ot* an undotiiiL'd 
substance is lawful, it follows that it is also 
lawful to receive a recompense in return for 
an undefined advantage. The case in ques¬ 
tion, therefore, is siniuar to where a person 
hires a building, held.in partnership between 
himself and another, for the purpose of 
keeping grain,—or, a slave held in partner¬ 
ship between him and another, for the pur- 


* That is, wages owing from the person 
hired to the hirer (as where the hirer had 
previously performed service to the person 
whom he now hires, and for which this 
person still owes him wages. 



























>a}iir.-cuAr. Yi.i 


HJKK. 


'tte.^)€l:lo;i^niance of the_ operation in some 
"eustociaf^y part; but it is unrestricted with 
respect to the assent of the party or other¬ 
wise ; whereas the doctrine in the Jama 
Sagheer proceeds upon the idea of a restric¬ 
tion with respect to the assent [of tho owner 
of the slave or animal], hut is unrestricted 
w’ith respect to the part on which the opera¬ 
tion is performed. Each of these reports, 
therefore, affords an argument with respect 
to the other ; and consequently the cases in 
both are restricted to this, that the operation 
be performed in tho usual part, and with 
consent of the party.—The ground on wliich 
the LAW proceeds in this particular is, that 
it is impossible for the operator to guard 
against consequences, as those must depend 
upon the strength or weakness of the con¬ 
stitution in bearing any disorder or pain; 
and as this is unknown, it is therefore^ im¬ 
possible to restrict the work to the condition 
of safety.—It is otherwise with respect to 
tearing cloth, as before treated of, because 
tlie strength or weakness of cloth may be 
known by skill and attention, whence it is 
possible in that instance to restrict the work 
to safety. Thus much with respect to 
common or general hirelings. 

ul particular hireling, — A rARTlcOLAit 
hireling signitics one who is entitled to his 
hire in virtue of a surrender of himself 
during the term of hire, although ho do no 
work; as, for instance, a person who is hired 
as a servant for a month, or to take care of 
flocks for a month, at a certain rate, under 
a condition that ho shall not serve or tend 
the flocks of any other person during that 
term.—An hireling of this description is 
denominated an Ajoer Wahid, or singular 
hireling, because the advantage of his service 
belongs exclusively to a single person during 
the term of his engagement, and the wages 
he receives are opposed to such advantage: 
—and as the hireling’, in this instance, is 
entitled to his hire in virtue of his surrender 
of himstdf, for the term of hire, he is entitled 
to his wages although he do no work, or 
although his work be afterwards undone ; as 
whore, for instance, a person is liired to 
make up a dress, and he sew it accordingly, 
and the sewing be afterwards ripped out, in 
which case he is nevertheless entitled to his 
hire. 

Is not responsible for any thing he loses or 
destroys,—\.F an article he lost whilst in the 
hands of a particular hireling, without his 
act, by a thief stealing it (for instance), or 
an usurper carrying it away,—or, if it be 
lost by his act, he is not responsible for it.— 
He is not respop’rible in the former instance, 
because tho article is a deposit in his hands, 
since he^topk possession of it with the owner[s 
, consent.—(This, according to, Haneefa, is 
' evidentand it is also evident according to 
the two disciples, because they hold that tho 
obligation of responsibility upon a common 
hireling proceeds upon a favourable con¬ 
struction. of the LAW, in order that men’s 
property may be in security; but as a par¬ 



ticular hireling does not engage to work 
every person, it is still more likely that 
property is safe with such an hireling; and 
therefore, in this case, the law proceeds upon 
analogy.)—He is also not responsible in the 
second instance, because, as the advantage 
of this hireling’s service is the property of 
the hirer, it follows that, where he directs 
him to act with his property, such direction 
is valid : consequently the hireling is his 
deputy; his acts, therefore, arc? the same as 
the acts of his principal, the hirer, and of 
course he is not responsible. 


CHAPTER VI. 

OF HIRE OIS OXE OF LVVO CONDITIONS. 

The hire is valid^ of a tradesman^ tinder an 
alternative with respect to work. — If the 
owner of cloth say to the tailor whom he has 
engaged, “ If you make up this cloth in the 
Persian fashion, you shall have one dirm, 
and if in the Turkish fashion, you shall have 
two,”—it is valid,- and the tailor is entitled 
to a recompense according to whichever of 
the two fashions he makes up the cloth in. 
In the same manner, also, if he say to a 
dyer, “If you dye this_ cloth purple, you 
shall liave one dirm, and if yellow, yon shall 
have two,” the dyer is entitled to a recom¬ 
pense, according as he dyes the cloth purple 
or yellow. 

Or of an article under an alternative of 
another article, —The same rule also holds if 
the proprietor of the article hired leave two 
things at the option of him who hires it ;--as 
if he were to say to him ‘‘ I let to you this 
house, for one month, for five dirms, or this 
other house, for one month, for two dirms. 

Or with respect to the use, —And so like¬ 
wise, if he leave at liis option two different 
distances ; as if ho were to say “ I hire to you 
this camel, to Koofa, for hve dirms ; or this, 
to the half-way station, for so much—and 
the^ same, also, if the proprietor give an 
option of three things: hut if he give an 
option of four things, it is invalid.- In ail 
tliese cases regard is had to sale; in other 
w’ords, they are judged of by sale ; for if a 
person agree to sell cloth, under this condi¬ 
tion, that the purchaser shall take either of 
two particular pieces, as he pleases, it is 
valid (and so likewise, if he allow the pur¬ 
chaser an option of one out of three pieces); 
but it is not valid if he allow him an option 
of one out of four pieces.—-The reason of this 
is that as cloth is of three descriptions, a 
good sort, a bad sort, and a medium sort, an. 
option of three is of use, and necessity is 
thereby answered ; but as, in a case of four 
pieces, necessity is answered by a choice 
from a smaller number, so an option out of 
four is useless.—In the same manner, also, in 
hire, necessity is answered by an option from 
three things, as those comprehena a good, a 
bad, and a middling sort; and there is no 
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for four, as necessity is answered by 
— There is, however, this difference 
Between sale and hire, that sale not valid 
unless an option of determination be stipu¬ 
lated ; for if a person sell one of two slaves, 
it is valid only in virtue of stipulating* an 
option of determination.—A contract of hire, 
on the contrary, is valid, for one of two 


certainly by way of a condition.—Th£keJil;^J 
tioning this day, moreover, cannot be con¬ 
strued to imply fixing a time, for otherwise 
the contract of hire would be invalid, because 
of its uniting time and work. Bucb, there¬ 
fore, being the case, it follows that two speci¬ 
fications are united in the mention of to-mor¬ 
row, not in the mention of this day : conse- 


advantages, without stipulating an option of j ^uently the contract with respect to this day 


determination, because the reeom;)ense is not 
dud in virtue of the contract, but in virtue of 
the usufruct or work; and conseq_uently,^ 
when the party commences the enjoyment of 
one of the advantages, the thing contracted 
for becomes known: but as, in a case of sale, 
the price of the article is due in virtue of the 
contract, uncertainty consequently exists in 
that instance to such a degree as leaves room 
for strife, unless the purchaser possess an 
option of determination. 

Case of a tradesman hired under an alter¬ 
native with respect to time.—lv a person say 
to a tailor whom he hires, “ If you make up 
this garment this day, you shall have one 
dirm ; and if to-iuorrow, you shall have half 
a dirm,^’ in this case, provided the tailor 
finish the garment within the day, ho gets a 
dirm, or if he finish it the next day, he re¬ 
ceives a proportionate hire (according to 
Kaneefa) where that does not exceed half a 
dirm; in other words, he gets the least of 
the two, between a half dirm and his propor¬ 
tionate hire.—It is written, in the Jama 
Sagheer, that he is entitled to his propor¬ 
tionate hire, not being less than half a dirm, 
nor more than one dirm.—The two disciples 
allege that both conditions are valid, and 
consequently, that if he-perform his work 
on the morrow he gets an half dirm.—Zitfer 
maintains that both the conditions in ques¬ 
tion are invalid; because sewing, or tailor’s 
work, is one thing to which the hirer, in this 
instance, opposes two returns (namely, one 
dirm, and half a dirm), in the manner of a 
consideration: the recompense, therefore, is 
uncertain.—The reason of this is that the 
mention of this day is merely for the purpose 
of hastening, and the mention of to-morrow 
for the purpose of givina ease ; and there is 
no suspension ; for if the hirer were to ex¬ 
press the contract ‘‘ make up this garment 
by to-morrow, for half a dirm,” the contract 
is established, insomuch that if ho make up 
the garment within the present day, he is 
entitled to half a dirm. Hence it appears 
that the mention of to-morrow is merely for 
the sake of ease, and is not a suspension; and 
consequently two specifications are united in 
one day.—The arguments of the two disciples 
upon this point are twofold. First, the 
mention of this day is for the purpose of 
determining a time, and the mention of to¬ 
morrow is by way of a condition: conse¬ 
quently two specifications are not united in 
one day. quickness and delay 

are the designs: and the case therefore 
resembles that of two species of work, such 


fs valid, whence the hire mentioned is due 
[in case of the work being finished within 
the day]; but it is invalid with respect to 
to-morrow, whence [in case of the work being 
finished on the morrow] a proportionate hire 
is due,—not exceeding, however, half a 
dirm, as that is what was specified for to¬ 
morrow.—With respect to the ^ quotation 
from the Jama Sagheer upon this subject, 
that “he is entitled to his proportionate 
hire, not being less than half a dirm, nor 
more than one dirm’’ the ground on which 
it proceeds is, that the first specification does 
not become extinct on the second day, be¬ 
cause then both specifications unite : regard, 
therefore, is had to it, with respect to pre¬ 
venting any excess beyond it; and to the 
second specification, with respect to prevent¬ 
ing any deficiency. -If, in the case in ques¬ 
tion, the tailor finish the garment on the 
third day, he gets whatever is least of the 
two, his proportionate hire, or half a dirm. 
This is approved ; because, as the hirer was 
unwilling to have the work delayed for one 
day, it follows that he was still more unwil¬ 
ling to have it delayed longer than one day. 
Case of hire of a shop^ under an alterna¬ 
tive with respect to the business to he carried 
on in it. —Ii* the lessor of a shop say to a 
person about to hire it “If you place a per¬ 
fumer in this shop the r«nt is one dirm, or if 
a blacksmith, it is two/' the contract is valid, 
and the lessor is entitled to one or other of 
the rents specified, according to which of the 
two trades may be exercised in the shop. 
This is the doctrine of llaneefa. The two 
disciples maintain that a contract thus ex¬ 
pressed is invalid.—In the same manner, 
also, if a person hire a house, under this 
condition, that “ if he reside in it himself, 
the rent shall be one dirra, or if he place a 
bUcksraith in it, the rent shall be two 
dirms,” it is valid, according to llaneefa, 
whereas the two disciples deem it invalid. 

^nd of an animaly under a condition xciih 
respect to the journey it is to perform .—Ir a 
person hire an animal to Heera for one dirm, 
under a condition that if he proceed on to 
Kadseea he shall pay two dirms, it is valid : 
and in this instance, also, the above difference 
of opinion may be inferred; that is to say, 
this example is stated in the book [of Ka- 
doorec] generally, without mentioning any 
difference of opinion; but it bears the con¬ 
struction of a difierence of opinion, and also 
of an agreement of opinion. 

Or the load it is to *Ip a person 

hire an animal to Heera, under this condi- 


as Persian and Turkish. The argument of i tion, that “if he load it with a Koor of 
Haneefa is that the mention of to-morrow is ' barley he shall pay one dirm, or if with a 






CHAPTER VII. 

OP THE HIEE OP SLAYES>* 

An hired servant cannot he taken a 
jl^urnet/, unless it be so stipulated in the con^- 


* It is a coraraon practice, in Arabia, 
Persia, &c., for slaves to hire themselves in 
the capacity of menial servants, being ac¬ 
countable to their master for the wages they 
receive, . 
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' #f/wheat he shall pay two dirms,’’ it 
■in • tiiUd according to Haneefa. The two 
disciples maintain it to be^ invalid.—The 
ground on which the two disciples proceed 
is, that in all the instances here recited the 
thing contracted for is uncertain; and in the 
same manner, the hire, as being one of two 
things, is also uncertain ; and uncertainty 
occasions invalidity.—It is otherwise in the 
example of making up^ apparel after the 
Persian or tho Turkish fashion, because the 
hire is due on account of the work, and in 
this instance the uncertainty is removed as 
soon as the work is begun; whereas in the 
examples in question the hire is due on 
account of the relinquishment and delivery 
of the house or animal, whence the uncer¬ 
tainty still continues, because after deli¬ 
very, in case of no use bein g made of * the 
article, it is not known which of the two 
hires speoitied is due (for it is a principle, 
with the two disciples, that hire is due on 
account of relinquishment and delivery).-^ 

The argument of Haneefa is that the lessor, 
iu the case in question, gives the lessee an 
option of cither of two valid contracts, ol‘ 
differeiit descriptions; for the hirer himself 
residing in the house is different, from his 
placing a blacksmith to reside in it; and 
such being the case, the contract is valid, in 
the same manner as iu the example of msddng 
up apparel after the Persian or tlie 'i.'urkish 
fashion.—With respect to what is advanced 
by the two disciples, that “ the hire is due 
on account of relinquishment and delivery, 
whence the uncertainty still continues,” it 
may be replied that the design of the con¬ 
tract of lure is advantage or usufruct; be¬ 
cause, as such contracts are legalized to an¬ 
swer the necessity of mankind;-it is evident 
that they are never entered into but with a 
view to such advanta-ge*; and the uncertainty 
is removed upon the advantage commencing. 

—As, moreover, the relinquishment and' 
delivery, without any enjoyment of the use 

(which alone constitutes endowment), are . , - 

not principles, but rather mere accidents^s proprietor bf the slave from the first instant 

there is no necessity to pard against uncer-^ ...- 

tainty at the period of delivery.—Besides, if 
it be required, in a contract of hire, that the 
hire be due on the instant of delivery, it 
follows that the smallest of the two hires 
specified is due, as that is undoubted:—the 
hire, therefore, is not uncertain. 
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tract'—lF a person hire a slave, as a 
vaut, he is not at liberty to carry such slave 
along with him upon a journey, unless this 
be a condition ol tbe contract; because, 
as travelling is attended with additional 
trouble, a contract in general terms is not 
held to extend to^ it; whence it is that 
travelling is a sufheient plea for breaking off 
a contract of hire. It is therefore requisite 
that, in the contract in question, travelling 
be particularly stipulated, in the same man¬ 
ner as the residence of a blacksmith or 
fuller in a dwelling-house.—Besides, tho 
difference between. _ stationary service and 
travelling service is evident; and conse¬ 
quently, upon stationary service being as¬ 
certained or specified, the other description 
(namely, travelling service) cannot be in¬ 
cluded in the same manner as riding upon 
an animal; as, for instance, where a person iu 
general terms hires an animal to ride, and 
the rider is afterwards ascertained, the hirer is 
not at liberty to set any other person upon the 
animal; and so likewise in the present case. 

Wages paid to an inhibited slave^ hired 
without the^ consent of his owner^ cannot he 
rcsumed,-^lF a. person hire an inhibited 
‘[absolute] slave for the term of one month, 
and pay him his wages after the perform- 
anee of service, lie is not at liberty to resume 
such wages. ‘The ground of this is that the 
biro in question is valid, on a favourable 
construction, where a slave js not otherwise 
occupied. ^ Analogy would suggest that it is 
invalid, as the proprietor of the slave has 
not given his consent, and the slave is a 
Mahjoor, or inhibitedin the same manner 
as if the slave were to die before the com¬ 
pletion of the service ; in which ease the 
hirer would be.responsible for hi’s value ; but 
he would .not^ be responsible for any wages 
on account of the service performed, since 
in- emploj^ing the slave he becomes an 
usurper,—whence he is, in case of the slave’s 
death, required to pay a compensation for 
his value ; and as, upon so doing, he becomes 


of employing him, he thus appears to have 
derived an advantage from his own slave; 
wherefore, in such case, no wages are due.— 
The reason for a more favourable construc¬ 
tion, in this instance, is that the transaction, 
in question may be considered in two shapes; 
for first, it may be regarded as advantageous, 
on the idea of the slave being unoccupied by 
any other business, and remaining in safety; 
and secondly, it maybe regarded as injurious, 
on the idea of the slave dying before he 
finishes his service.—Now, on the idea of 
the transaction being advantageous, the 
slave is licensed therein, in a manner analo¬ 
gous to the acceptance of a gift. The con¬ 
tract of hire therefore is valid ; and such 
being the case, it follows that tho hirer is not 
at liberty to take back the wages. 

The usurper of a slave is not respo7isible 
for tohat the slave earns during the term of 
usurpation,-^lF a person usurp a slave, and 
the iJlave afterwards let himself to hire, and 
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^ ^ Ufl\^i‘per receive his wages, aud expend 

^ne, he is not responsible for them, 
Recording to IIaneefa.'--T}ie two disciples 
allege that he is responsible for the wages, 
because he has acted with the property of 
the master without his consent (for the con¬ 
tract of hire is valid, on the grounds stated 


^1 

Case of a hired slave ahscomhng 
expiration of the term. —If a person hire a 
slave for one month, at the rate of one dirm, 
and take possession of the slave in the 
beginning of the month, and at the end of 
the month, the slave having absconded or 
fallen sick, tJie hirer and the owner or master 


in the preceding example). The argument i dispute,—the hirer asserting that the slave 
of Hanecfa is that responsibility does not , had absconded or fallen sick in the beginning 
attach except in the case of destruction of of the month, and the master, that he had 


protected property * (for the fixing of a price 
upon property is for the purpose of protect¬ 
ing it), is'^qw the wages in question are not 


not fallen sick or absconded until within a 
short time,—the assertion of the hirer must 
be credited.—If, on the other hand, the hirer 


in'a state of protection or custody in regard I produce the slave, he being then present and 
to tho master, although they be so with j lu good health, the assertion of the master 
respect to another, because the protection or must be credited; because, as the parties 
custody of property is established only by ' differ upon a point which is of a prqblerna- 
actual possession, such as may admit of the ! tical nature, a preference must be given to 
care of it, like the possession of the proprie- ! the side of the question which is best sup- 
tor, or his deputy; and the seisin of the ported by apparent circumstances. The prin- 
slave is not the seisin of his master, since | ciple upon which the xaw in this instance 
the slave himself is in the possession of an j proceeds is to be found in the case of the 
usurper, and being thus incapacitated from ' running or stopping of a mill-stream ; for if 
protecting his own person, is therefore in- the hirer of a mill dispute with the pro- 
capable of protecting his wages from the prietor concerning the running of the stream 
usurper.—If, however, the master find the ; during* the term of hire,* in this case the 
Avages in the usurper’s possession, he is en- ' assertion of that party is credited on whose 

behalf apparent circumstances bear testi¬ 
mony.t—If, _on tho contrary, they dispute 


titled to take them from him, as he in this 
case discovers his own property,—In the case 


in question, also, it is lawful tor the slave to | concerning the deficiency in the running of 
■ ' - - I the stream,—as if the lessee were to say that 

it had not run for ten days, and the lessor 


take possession of his wages from the usurper, 
according to the opinion of our three doctors, 
since, if not otherwise employed, and remain¬ 
ing safe, he is licensed with respect to the 
transaction, because of its being advanta¬ 
geous, as was before mentioned. —It is dilfer- 
ent where a master lets his slave to hire ; for 
in this case the slave is not at liberty to take 
possession of his wages unless his master 
constitute him his agent for that purpose, 
because receiving the wages is one of the 
rights of the contract. 

Case of a slave hired for different terms, 
— If a person hire a slave for two months, 
with this distinction, that he shall serve one 
month for four dirms, and one month for 
five dirms, it is lawful; and the hire is tor 
four dirms in the first month; because the 
month first mentioned must be construed to 
mean the month immediately succeeding the 
execution of the contract, in order to its 
validity; for otherwise the contract would 
be invalid, since in this case a month would 
appear included in it which is not specified, 
and this would be invalid. — Besides, the act 
ot hiring infers that tlie hirer has immediate 
occasion for the service of the slave, Avhence 
the month in question must necessarily be 
construed to mean the month immediately 
succeeding the execution of the contract, in 
order that the hirer’s necessity may be an¬ 
swered ; and such being the case, the second 
month must in the same manner bo neces¬ 
sarily construed to moan the month immedi¬ 
ately succeeding the first month. 


* Arab. Mai Mohirrez,—The meaning of 
this has been fully explained elsewhere. (See 
Ilirz, and Mohirrez.) 


that it had not run for five days, in this case 
tho assertion of the tenant must be credited, 
or evidence on the part of the lessor. 


CHAPTER YITI. 

OF DISPUTES BETWEEIf THE HIRER AND THE 
HIRELING, 

In cases of dispute with a tradesman con¬ 
cerning the orders he has received^ the assey'- 
tion of the employer must he credited. — “If a 
dispute arise between the tailor and the owner 
of cloth,—the owner asserting that he had 
directed the tailor to make the cloth into a 
vest,’^ and the tailor that ‘‘the owner had 
directed him to make it into drawers,”—or 
if a similar dispute happen with a dyer, the 
owner of the cloth affirming that he had 
directed him [the dyer] “ to colour the cloth 
yellow,” and the dyer that he [the owner] 
” had directed him to dye it red,’’—in either 
case the declaration of the owner of tho 
cloth must be credited, since it is from him 
that the orders proceed.—The ground of this 
is, that as, if the owner of the cloth were to 


* lie asserting that the stream had not 
run at all, and consequently that the mill 
stood still during the whole terra. 

t That is to say, if, at the time of the 
assertion, the stream, be running, the pro¬ 
prietor must be credited; but if otherwise, 
the tenant. 
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fcajrtlK- original order/by disavowing the 
.contiaOt of hire, his word would be credited 
—so, in the samo nianner, his word must be 
credited where he denies the description or 
qualilication of the order.—He must, how¬ 
ever, be sworn, because ho in this instance 
denies a thing which, if he were to acknow¬ 
ledge it, would be binding upon him. Upon 
the owner of the cloth swearing, the tailor 
becomes responsible; that is, the owner of 
the cloth has it at his option either to take 
the value of the cloth, —or to take the 
drawers, paying the tailor an adequate hire. 
—In the same manner, also, in the case of 
dyeing, upon the owner of the cloth swearing, 
he has it at his option either to take a recom¬ 
pense for the value of the cloth uncoloured, 
or to take the dyed cloth, paying the dyer 
an adequate hire not beyond the value,— 
because the dyer, in acting contrary to his 
instructions, stands in the same predicament 
with an usurper. 

And so also, if the dispute he with regard 
to tmges. —Ip a dispute arise between the 
owner of cloth and the dyer, tailor, or other 
workman,—'the owner asserting that “ he 
[the workman] had agreed to execute the 
work without hire/' and the workman that 

he wrought for hire,” the assertion of the 
owner must be credited, inasmuch as he both 
denies any price having been put upon the 
workman's labour (which can only be effected 
by a contract), and also any responsibility, 




claim i in other words, if a person advance’ 
claim, siicli claim may be set aside by_ appa¬ 
rent circumstances, but apparent circiira- 
stances arc incapable of constituting proof, 
or of establishing anything in his behalf; 
and, in the present instance, it is required 
that a claim be established. Sheikh-al Islam 
remarks that decrees pass according to the 
opinion of Mohammed,—as is also mentioned 
in the Kafeea. 


UUAi*Tii.K Ia. 

OP THE DISSOLUTION* OP CONTRACTS OP 
HIRE. 

A contract for the hire of a house is dis¬ 
solved hy a defect in it, — Ip a person hire a 
house, fiud theii discover a defect in it, such 
as rendeis it uninhabitable, he is at liberty to 
dissolve the contract; because the contract 
was executed with a view to advantage ; and 
as that continually, from time to time, is the 
object of the hirer, it follows that the defect 
: discovered in the house had existence previ- 
■ ous to his obtaining possession of the thing 
actually contracted for, although it had oc¬ 
curred sujbsequent to taking possession of the 
house, in the same manner as where a defect 
has taken place in merchandise before tbe 
purchaser obtains poBscMion of it. If, how¬ 
ever, the hirer derive the advantage [that 
make use of the house], he assents to the 


o?, in other'words, any hire being due, which xne nousc j, ne assents to me 

t,t,« nwn«r r-ln.’-ns : nml the assertion of the i defef: “d in such case the whole considera- 

j I tion (inmifly, the rviu) ik inowmbeiit upon 


the owner claims; and the assertion of the 
defendant [upon oath] must^ bo 
Aboo Yoosaf maintains that if the workman 
he one commonly employed by the owner of 
the cloth, and with whom it has been Usual 


him, in the same manner as in sale. -If, also, 
I the lessor perform what ia requisite to remedy 
the defect, the hirer is in that case without 


fortiroWrTo lixa'hiro the reason for such option ,s 

tnoii dono awav. 

Or hy its fallina to decay ; and the hire of 

"he “getr^^Hnl j bewg .I ,V 

iu 7 nUl.y)y the mm-stream stopping.^i^o. house 

.... iimut w on.i wal-riug l«ti.l 


is entitled to a hire proportionate to what he 
performs; but that, if he was not commonly 
employed by the owner, 
whatever; and the reason . , — 

foiTutr pruotico which can furniah n ground 
of r(\|uiBitiou of wages, and rstohliMh iho 
rate at which tlo y arc to bo li.\cd jo tho pre¬ 
sent instance. Mohammed that if it 
have been a general and kno^iu practice of 
the workman to work for hire, his word, must 
be credited, because whenever he opens a 
workshop for the purpose of carrying on hi.'* i 
business, this stands m pbico of an cxpri i.. 
declaration that ho works for hire, as appa¬ 
rent circumstances signify thus much, it is 
to be observed that the opinion of Haneefa, as 
here stated, proceedsupon analogy, the owner 
of the cloth, standing as the denier, or defen¬ 
dant. The opinion of tho two disciples, on 
the other hand, proceeds upon a favourable 
consti action.—In reply ty what they 
v.mcc in this particular it may be observed 
that apparent ciTcurastauces may suffice to 
repel, but are not sufficient to establish a 


* That is, w'ere to deny his ever having 

given any order (with respect to dyeing or 
making up the cloth). 


dry up. ngll-strcam ci a»i: to run, tho coti- 
tniotoihirc i* dis.solved. bcoau 5 c in auth • 
the thing contracted for (namely, cAolU'iivc 

advantage) 4s defeated before possession; and 
the case is th'brefdre .the same as where mer¬ 
chandise perishes before possession, or where 
a hired slave dies. — Some of our modern 
doottus hold that the contract of hire is not 
dissolved in this instance, because the acl- 
vuiitigi' has been defeated in a manner whioli 
admits a recovery of it. The case is there¬ 
fore the samo as where a slave dies after 
purchase, but before delivery; and as, iu 
that case, ihe contract [of sale! is not dis¬ 
solved, so likewise, in the present instance, 
the contract [of hire] is not dissolved.—It is 
recorded, from Mohafiinicd, that il, iu tin* 
case in quesliou, tb** Icfcrior rpiiiovc tho defect, 
by repairing the house, tho hirer muat abide 
by the contract, and also the lessor.—From 
this it is to be inferred that the contract is 
not dissolved.—It is, however, dissolved. 

• Arab. Fiskh ; literally, a breaking off. 
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the mill-house he used, a proper- 
ii0n)^ze rent is due. —If a mill-stream cease 
'Iroiii running, and the mill-house be appli¬ 
cable to any other use than tliat of grinding 
grain, the liirer must pay a rent proportion- 
ably to the use derived from such house, as 
that is a part of what was contracted for. 

A contract of hire is dissolved In/ the death 
of one of the contracting parties, being^ a 
principaL —If one of the contracting parties 
die, and the hirer had entered into the contract 
of hire on his own account, it [the contract 
of hire] is dissolved ; because if the contract 
were still to remain in force, it would follow 
that the usufruct, or rent, then becomes the 
right of a person who was not party to the 
contract, namely, the heir (since it would shift 
from the deceased to his heir),which is unlaw¬ 
ful. Besides, with respect to the lessor, it is the 
use of his property which forms the subject of 
the contract; and as, in consequence of his 
decease, this property changes to his heir, it 
follows that the contract of hire becomes 
null, because of the subject being lost; for 
a change in the right of property is the same 
as a change in the thing itself.—AVith re¬ 
spect to the hirer, or renter, on the contrary, 
if the contract were to remain in force after 
his decease, it can only do so upon the prin¬ 
ciple that his heir is his substitute. But the 
use of a house cannot be a heritage without 
the house itself, because inheritance is a suc¬ 
cession, which is impossible except with 
respect to a thing which endures at both 
times, so as to be at first the right of the 
person through whom inheritance descends, 
and at last to be succeeded to by his heir. 
—As, therefore, inheritance cannot hold with 
respect to the use, the contract of hire is 
necessarily annulled. It is otherwise where 
a person enters into a contract of hire on 
behalf of any other than himself, such as 
an agent, an executor, or the procurator of a 
AVakf; for in that case the contract is not 
annulled, since if the contracting party die, 
the contract is then transferred to him in 
whose behalf it was executed, and he conse¬ 
quently becomes, by construction of law, 
the contractor. 

It admits a reserve of option.—.k reserve 
of option is valid in hire. Shafei maintains 
that it is invalid ; because if a right of op¬ 
tion be reserved to the hirer, it is impossible 
for him to reject, that is, to return the thing 
contracted for complete, since in such case 
some part of that thing is lost; or if, on the 
other hand, a right of option be reserved to 
the lessor, it is impossible for him to make a 
complete delivery; and either circumstance 
is repugnant to the validity of option. The ar¬ 
gument of our doctors is that a contract of hire 
is a contract of commerce,in which it is not re¬ 
quired that possession be taken at the meeting 
of the contract and a condition of option 
may therefore he lawfully inserted in it, in the 



same manner as in a contract of sale.- _ __ 

cause, moreover, of the validity of option, in 
a contract of sale (namely, convenience), is 
also to be found in a contract of hire,In 
answer to the arguments advanced by Bhafei, 
it may be observed that the circumstance of 
a part of the subject of the contract being 
lost is not repugnant to a rejection : in oppo¬ 
sition to sale, as in that instance the circum¬ 
stance of any part of the subject of ^tho 
contract being lost is repugnant to a rejec¬ 
tion under conditional option, or option from 
defect.—The reason of this is that, in sale, 
a complete return of the article is practicable, 
under conditional option, or option from de¬ 
fect, whereas in hire this is impracticable ; a 
complete return of the subject of the con¬ 
tract is therefore required in the one case, 
but not ill the other.—As, moreovera com¬ 
plete delivery is impracticable in hire, the 
hirer may be compelled to take possession, 
in case of the lessor making delivery of it at 
a time when part of the term has elapsed:— 
in other words, where a person takes a house 
(for instance) for a year, and the lessor does 
not deliver it until after the lapse of a month, 
the lessee is not at liberty to decline taking 
possession of it for the rest of the year. 

It is dissolved hy the occurrence of any 
sufficient pretext for dissolution. —A OON- 
TRACT of hire is dissolved by a pretext,* 
according to our doctors.—Shafei maintains 
that it is not dissolved but by a defect or 
failure, because as (agreeably to his tenets) 
the advantage stands in place of actual sub¬ 
stance (whence it is that a contract holds 
with respect to it), the case therefore hears 
a resemblance to sale.—The argument of our 
doctors is that advantage^ is the thing con¬ 
tracted for ; and as that is not a subject of 
seisiu, a pretext in hire resembles a failure or 
defect in merchandise^ existing before it bo 
taken possession of,—in Avhich case the con¬ 
tract of sale is annulled, as the seller cannot 
carry it into execution without bearing or 
occasioning an injury, not incurred by it; 
and the same reason holds in hire also, as 
this is the meaning of an Oo2ir, or pretext, 
according to onr doctors. 

Circumstances which form a pretext for 
dissolving contracts of hire. —If a person, 
being afflicted with the toothache, hire a 
surgeon to draw one of his teeth, and the 
pain afterwards cease, — or hire a cook to 
prepare a marriage-feast, and afterwards 
repudiate the bride hy her own desire,t the 


* Meaning, at the time and place where 
the contract is executed. 


* Meaning (in this place) any circum¬ 
stance which would render it impossible to' 
curry the ,contract into execution without 
inducing, to one 6 r otlier of the parties, an 
injury not provided for or mentioned in the 
con tract.—It is more fully explained a little 
farther on. 

t See Khoola,—This species of divorce 
most commonly happens in consequence of 
an aversion conceived by a wife to her hus¬ 
band at their first meeting. 
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of hire is dissolved, because if it' 

' Were to continue in force, the hirer would 
suffer a superinduced injury not incurred 
by the contract: and the same rule also 
holds, if a person hire a shop for traffic, and 
his property be all afterwards disposed of. 

Ii? a person let to hire a house or shop, 
and afterwards become poor and involved 
in debt to a degree which he is unable to 
discharge but by the price of the house or 
shop, the Kazee must in this case dissolve 
the contract of hire, and sell the place for 
payment of the debt; because in the en¬ 
durance of the contract the lessor sustains 
a superinduced injury not incurred by the 
contract,—which superinduced injury, in 
this instance, is that the Kazee will other¬ 
wise seize and imprison birfl. on ^ account of 
the debts, as he cannot be certain whether 
the debtor speaks truly in declaring that 
** this is his only property.’’ From the 
expression “the Kazee must in this case 
dissolve the contract,” it may he inferred 
that a decree of the Kazee is requisite to the 
dissolution; and the same is mentioned in 
the Zeeadat, treating of a pretext of debt. 
Mohammed, on the other hand, in the Jama 
Sagheer, says “ Whatever 1 have described 
to be a pretext, is corapeCqnt to the^ annul¬ 
ling of hire;”—whence it ma;^ be inferred 
that there is no occasion for a decree of the 
Kazee; because, as a pretext, ili hire, is the 
same as a defect in merchandise before seisin 
(as was before mentioned), it follows that the 
contracting party may of himself dissolve 
the contract.—The ground of the opinion in 
the Zeeadat is that as, concerning the disso¬ 
lution of hire on accmuit of a pretext, there 
is a chfference of opinion, it is therefore 
requisite that the Kazee issue a decree and 
render it obligatory. Some of the Ilaneefite 
doctors endeavour to reconcile both opinions, 
by explaining that if the pretext be not of 
an evident nature (such as debt), there is 
no occasion for a decree of the Kazee; bn t 
if it be not evident, a decree of the Kazee 
is requisite to render it so. 

If a person hire an animal to carry him. 
upon a journey, and something afterwards 
occur to prevent his proceeding, tliisis a pre¬ 
text; for if the comract were put in force, 
he might he subjected to injury,—as a person 
may go upon a pilgrimage, and the proper 
season for it may in the mean while pass 
away,—or he may go in search, of a person 
who is indebted to- him, and that person in 
the mean time may appear,—or he may pro¬ 
ceed upon a trading excursion, and may in 
the mean time become poor.—If, on the cou- 
trarv, the obstacle to the journey occur to i 
the Makar, or person who lets the aniranl to | 
hire,* it is not admitted as a pretext, because ' 
it is in bis power, if he do not choose to- go 
himself, to send the animal under the carepf 
one of his servants or apprentices.—If, also, 


SL 


* Makar is a person whoso business it is to 
let horses, camels, &c., to hire. 


the Makar fall sick, so as to he inoapah 
proceeding upon the journey, this is not a 

E retext, according to the Mabsoot.—Koorok- 
ee is of opinion that it is a pretext, since 
sending his animal under the care of another 
person is not altogether void of inj ury :— the 
contract, therefore, is set aside_ in a case of 
unavoidable necessity, as in sickness, but 
not in a case of mere option, as in health. 

If a person let his slave to hire, and after¬ 
wards sell him, this is not a pretext, because 
he sustains no injury in case of the contract 
being put into force, the only consequence 
incurred being, that his right of advantage 
(from the slave’s hire) is lost, which is out of 
the question in the present instance. 

If a tailor hire a servant to sew for him, 
and he afterwards become bankrupt, and 
quit his business of tailor, this is a pretext; 
for if the contract were to continue in force 
he would sustain injury, because of his 
means (namely, his capital) being lost.—It 
is proper to remark, that by the tailor men¬ 
tioned in this example is to be understood 
one who carries on business on his own 
account: for with respect to a tailor who 
works for hire, his only capital is a needle, 
thread, and scissors, w'hence ho cannot be 
considered as becoming bankrupt. If a 
tailor, who has hired an assistant as above, 
be desirous to quit his business of tailor and 
to _ pursue the business of_ money-changer, 
this is not a pretext, as it is in his power to 
place the hireling in a particular part of his 
shop for tho purpose of exercising the busi¬ 
ness of a tailor, whilst he himself pursues 
the business of a money-changer in another 
part.—It is otherwise wliere a person hires a 
.shop to carry on the business of a tailor, and 
is afterwards desirous to exercise some other 
trade, for this is not a pretext; the reason of 
which (a^ mentioned in the Mabsoot) is that 
one person cannot exercise tw'o different pro' 
fessions. — In the instance, how'ever, of a 
tailor hiruig a servant to sew, tho persons 
ar e two, and consequently may exercise two 
different trades. 

If a person hire a servant to attend him in 
a city,.and afterwards travtd, this is a X->ro- 
text, as not being altogether void of injury ; 
for the trouble of attendance is greater in 
travelling ; whence if the servant were to go 
upon the journey, ho w^ould sustain an in¬ 
jury.; or if, on the other hand, the hirer were 
prevented from undertaking the journey, he 
on his part would be injured; and as neith^u’ 
is to incur an injury by the contract, it fol¬ 
lows that the circumstance in question forms 
a pretext.- -The same rule also holds if the 
servant bo hired in an.absolute manner, by 
the hirer saying to him (or to his niastei*, 
supposing the hir^^ling to be a slave) “ I hire 
you”' (or I hire your slave ”) ” to wait upon 
me,” without restricting the .service either 
to a stationary or a travelling description, 
because it has been already mentioned tha>t 
the hire is in suchcase restricted to stationary 
service. 

If a person let land, and be afterwards 





to make a journey,^ this is not a 
^pretext, because it does not induce any in- 
-jttry, since the lessee or hirer has it still in 
his power to derive his advantage from the 
land, after the lessor's departure.—If, on 
the contrary, the lessee be desirous to make 
a journey, this is a pretext, since a continu¬ 
ance of the lease must either prevent the 
journey, or induce an obligation of rent 
without residence, which would be injurious. 

• Section. 

Miscellaneous Cases. 

A hirer or borrower of land w ?iot respon¬ 
sible for accidents in burning off the stubbley 
—If a person either hire or borrow land, 
and in burning the Ilissayed, or stubble and 
roots of the soil, happen to burn anything 
upon the neighbouring lands, he is not 
responsible; because as, in exciting the 
cause of the destruction, he was not guilty 
of any transgression or trespass, he there¬ 
fore stands in the same predicament with a 
person who digs a well in his own house.* 
—Some say that this holds only where he 
sets lire to the stubble during a calm, the 
"wind rising afterwards ;• for if he set lire 
to it whilst tho wind is blowing, he is re¬ 
sponsible, as he must in such case be sensible 
that the fire will extend beyond his land. 

A tradesman may unite with anothery for 
a moiety of the hire acquired upon the worh. 
—If a fuller, tailor, or dyer, who keeps a 
public shop, and is possessed of credit, but 
unskilled in his trade, place any person in 
his shop who is skilled in the business, with 
a view that he shall himself procure cloth to 
be wrought upon, and the person in ques¬ 
tion work with it, under a condition that a 
moiety of the recompense or hire shall go to 
him, this is lawful and valid, as being a 
Shirkat Wadjooh, or partnership upon cre¬ 
dit; because, as the shop-keeper procures 
the cloth to he wrought with upon his own 
credit, and the person in question works 
upon it, the ends of both parties are thus 
completely answered; —neither is the uncer¬ 
tainty with respect to the amount of the 
time injurious, since that must be in pro¬ 
portion to what is acquired. 

litre of a camel to carry a litter with tivo 
persotis.—lv a man hire a camel to carry a 
litter with two persons to Mecca, it is valid, 
on a favourable construction,—and he is at 
liberty to put upon the camel a litter of the 
usual dimensions.—Analogy would suggest 
that a contract of this nature is invalid (and 
such is the doctrine of Shafei), because the 
quality of a litter, wdth respect to its length, 
breadth, and weight, is uncertain, and may 
possibly occasion disputes. The reason for 
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* A person digging a well on the public 
highway, or in any other place of general 
access, is responsible for the fine in case of 
any person being killed by falling into it; 
but a person digging a well in his own house 
or land is not responsible. 


a more favourable construction of the _ 
in this instance, is that the intent of me 
rider is merely the conveyance of his person 
\ipoii tlie animal, the litter being a subordi¬ 
nate consideration. Besides, as any uncer¬ 
tainty is removed by supposing the litter to 
be such as is commonly used, there can be 
no occasion for contention.—The same rule 
holds, although the owner ot the camel 
should not have seen the carpet and other 
appurtenances.—It is, however, preferable 
that he view the litter, &c., as thus iinccr- 
tainty is removed, and his assent indubi¬ 
tably established. 

A sUmpter camel may he loaded with other 
articles in proportion as the provisions he 
carries are consumed.— a person hire a 
camel to carry provisions upon a journey, 
he is entitled to load the camel with other 
articles during the journey, in proportion as 
the provisions are consumed, because, as 
being entitled to the carriage of a specific 
load for the whole journey, he is therefore 
entitled to exact such carriage complete.— 
The same rule also holds with respect to any 
thing else besides provisions, provided it be 
an article of weight, or measurement of 
capacity. 

ObjecttoK.— It is not customary for tra¬ 
vellers to impose any additional load upon 
an animal in lieu of the provisions they con¬ 
sume upon the way ;—and as absolute con¬ 
tracts must he construed agreeably to custom, 
it would follow that it is not lawful to load 
the animal with other articles in lieu of the 
consumed provisions. , 

ItErLY.—Custom admits of either con¬ 
struction, since in some instances it is usual 
to supply the defect in the article consumed, 
as in the case of water, for instance ;—and 
wliere custom is vainous, it is preferable, in 
absolute contracts, to act agreeably to tho 
requisites of them. 


BOOK XXXIi, 

OF MOKATIBS. 

Definition of the terms. — Iutabat, in its 
literal sense, signifies a slave purchasing his 
own person from his master, in return for 
a sum to be paid out of his earnings,— 
according to the exposition in the Jama 
llamooz.—(From what occurs in the course 
of the present Avork it appears that tlie 
literal meaning of Kitabat is junction, or 
union.)—In tlie language of the law it sig- 
nities the emancipation of a slaa^e,—with 
rppect to tlie rights of possession and action 
(in other words, the conveyance and appro¬ 
priation of property) at the time of the 
contract, and with respect to his person at 
tho time of his paying the consideration of 
Jiitabat. 

Chap. I.—lutrocTiictory. 

Chap. II.—Of invalid Kitabat. 
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j0ifd4). III.—Of Acts lawful to a Moka- 
• • tib, or otherwise. 

l^€hap. IV.—Of a Person transacting a 
Kitabat on behalf of a Slave. 

Chap. V.—Of the Kitabat of Partner- 
s3iip Slaves. 

Chap. Yl.—Of the Death or Insolvency 
of the Mokatib; and of the .Deatn 
of his Master. 

[Since the aholition of slavery/ this subject 
has become comparativebj useless^ and the 
learning upon it is therefore omitted,'] 


BOOK XXXIIL 

OF WILLA.^ 

Definition of the term. — Will A. literally 
means assistance and friendship. In the 
language of the LAW it signifies (according 
to the exposition in the Inayat) that mutual 
assistance which is a cause of inheritance. 

IVilla is of tioo descriptionsy Ittakit and 
Mawalat. — Willa is of two species or des¬ 
criptions. I. Willa Ittakit t (which is also 
termed Willa NiamitJ), the occasion of which 
is manumission from right of property (ac¬ 
cording to the Rawayet-Saheeh), whence it 
is that if a person^ become proprietor of his 
kinsman hy inheritance, such kinsman is 
free, and his AVilla goes to that person.—II. 
Willa Mawalat,§ the occasion of which is a 
contract of Mawalat [mutual amity—or patro¬ 
nage and clientage], as shall he explained in 
its proper place.—The occasion of the first 
species, therefore, being’manumission, and of 
the second, a contract of mutual amity, they 
are termed the Willa of manumission, or 
the Willa of mutual amity, by a reference of 
the effect to the cause. Roth species, more¬ 
over, bear the characteristic of assistance:— 
and as the Ai’abs were accustomed to assist 
each other in various ways, and the prophet 
interpreted such mutual assistance into Willa 
of both species, he used to say of them, 
indiscriminately, “ They have Will A people 
among them,'* and also, “ They have Ha^ 
LKEFS [sworn confederates] among tliem;”^ 
hy which last is understood the relation of 
Mawla Mawalat, as the Arabs were accus¬ 


* There is no single word in our language 
fully expressive of this term. The shortest 
definition of it is “the relation between the 
master (or patron) and his freed-man ; 
but even this does not express the whole 
meaning. 

t The Willa of manumission. 

1 The Willa of beneficence, or of favour. 

§ The Willa of mutual amity, or of con¬ 
federacy. 




tomed to confirm their contracts of Mavlall 
or mutual amity, by oaths. 

The Willa of a slave appertains to his 
emancipatory rendering Mm liable to fines 
incurred hy the slavey and endowing him 
with a right of inheritance. — If a master 
emancipate his slave, the Willa of such slave 
appertains to him because the prophet has 
said, “ The Willa of a slave belongs to the 
person who emancipates him; “ and also, 
Wanso* [tw^^ cotiHcquenocA ariau fnim manu¬ 
mission ; 1. Liability to the Deyit, or fine of 
blood,—the cause of which liability is assist¬ 
ance, exhibited and obtained by means of 
manumission; and, II Inheritance,—because 
the emancipator has given life to the eman¬ 
cipated by means of removing his bondage, 
and consequently inherits of him. The 
relationship of Willa, moreover, resembles 
relationship of blood, with respect to in¬ 
heritance, and the obligation of atonement 
by tine, the prophet having said, “The 
relationship of \yiLLA is like the relation¬ 
ship of consanguinity,” 

Oij,fECTiOK.— From this it would follow 
that the emancipated also inherits of his 
emancipator, where he is destitute ot kin¬ 
dred (and such is opinion of Hasan Rni 
Zeeyad); whereas it is otherwise. 

Reply. — An emancipated slave is a 
stranger with regard to his emancipator, and 
consequently does not inherit of him. Hie 
emancipator’s right, moreover, to inherit of 
the emancipated, is founded on a particular 
text of the KoiiAN, in opposition to analogy, 
which, therefore, must not be abandoned or 
departed from with respect to any other 
instance of inheritance. 

Another reason, also, why the Willa of an 
emancipated slave appertains to his emanci¬ 
pator is, that there must be an acquisition 
for a surrender, — or, in other words, an 
advantage in lieu of a loss; and as, in con¬ 
sequence of emancipation, the property in¬ 
volved in the slave is destroyed, tho Willa 
thereof consequently belongs to his emanci- 


* Tho passage between the crochets is in 
some pbotM rather ubsouro; aud affords an 
instanco of the great liberty occasionally 
taken h;^ the Mulovei s employed in tho 
composition of tho Persian Iledaya, for 
which _ indeed they have endeavoured to 
apologize, hy alleging the excessive olose- 
ness and obscurity of the original text. [See 
introductorjr address.] The whole passage, 
in the Arabic, stands verbatim thus,—“ be¬ 
cause he assists him thereby, and conse¬ 
quently attaches him; and he likewise, in 
efiect, gives life to him hy tho destruction of 
his bondage, whence he inlierits of him; 
and his Willa, with respect to Kira, resembles 
relationship ; and also, because [there must 
bo] an acquisition for a surrender.” What is 
mentioned of “ the liability to the fine of blood 
being induced by manumission ” is because 
an emancipator is the Akila of Ills freed-man. 
(See Moakil.) 
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It is to be obserred that a woman I In the emancipation of a pregnant 
ia entilied to the Willa of her emancipated ‘ slave, the Willa of the ftMns helorigs to her 
in the same manner as a man i emancipator ,—\:e a slave marry the temale 
because of the tradition before quoted 1 slave of any person, and she become proj?- 
and also because it is recorded that upon a nant, and her inast(?r then emancipate her, 


freed-inan of Hamaza dying, and leaving a 
daughter (Hamaza also being dead and 
having left a daughter), the prophet divided 
his eftects equally between this daughter and 
the daughter of Hamaza.—It is also proper 
to observe that manumission for a compen* 
sation, and manumission, without a compen¬ 
sation, are alike with respect toi this rule, 
as the tradition above mentioned is absolute. 

A stipulation of waving the claim to m- 
heritance is invalid. —Ip a person emancipate 
his slave, engaging, at the same time, that 
** he will not claim the right from him,*' such 
engagement is null, and the Willa appertains 
to the emancipator notwithstanding; because 
the condition here mentioned is contrary to 
the text [of the Koiian], and is consequently 
invalid. 

The Willa of a slave emancipated by 
Kitahat appertains to his master. — Upon a 
Mokatib paying his ransom ho is free, and 
the Willa belongs to his master, although he 
become free after his [the master’s] decease; * 
because he becomes free in consequence of a 
contract of ICitabat to which bis master was 
a party; and as a Mokatib, like a Modabbir, 
is not a subject of inheritance, he is conse¬ 
quently emancipated while the master’s 
right of property continues.—The same rule 
also holds with respect to a slave whose 
master has bequeathed him manumission,— 
or a slave whom a person directs, in his will, 
to he purchased and set free upon his decease, 
—for the act of the executor, after the 
testator's death, is equivalent to the act of 
the testator. 

Objection.— The slave in question can¬ 
not be considered as emancipated from the 
testator, except where he is his actual pro¬ 
perty ; and he discontinues from being his 
property because of his death. 

Heply. —The whole estate of the testator 
is regarded as his property as long as there 
is occasion, — that is, until his will be 
executed. 

And the same of the Willa of Modahhirs, 
Am- Walids. —Ip'a master of slaves die, his 
Modabbirs and Am-Walids are free (as has 
been explained in treating of manumission), 
and the Willa of them belongs to hira,t as 
he emancipated them by malang them Mo- 
dahbirs and Am “Walids. 

And slaves emancipated by affinity.^\^^^ 
person become proprietor of a relation within 
the prohibited degrees, such relation is free, 
(as has been explained under the bend of 
manumission), and the Willa of him belongs 


she is accordingly free, together with the 
foetus in her womb;—and the Willa oi the 
foetus belongs to her master, and never can 
shift from him ; because he has emancipated 
it, not as a dependant of the mother, but 
independently, and of itself, as being a por¬ 
tion of the mother, and it is capable of being 
so emancipated.—The Willa of the child, 
therefore, cannot shift from him, because the 
prophet nas said, “ Tho WrELA belongs to 
the person who emancipates.”—^The same 
rule holds if the female slave be^ delivered 
of a child at any time short of six months 
from the date of her manumission, because 
in this case the existence of the feetus at the 
time of manumission is certified. The same 
rule also holds if she be delivered of two 
children, one within the six months, and the 
other after they have expired; because 
those are twins, as having been begotten 
from one seed. It is otherwise where a 
female slave, being pregnant, enters into a 
contract of Mawalat with any person, and 
her husband also enters into a similar con¬ 
tract with any other person; for in this 
case the Willa of the child belongs to the 
master of the father, because an embryo 
cannot of itself be a party to a Mawalat 
contract, as that is concluded by proposal 
and acceptance, of which an embryo is in¬ 
capable. 

But if she be not delivered tcithin six 
months from the date of her manumission, it 
may shift from him to the father s emanci¬ 
pator. — If the female slave mentioned above 
be delivered of a child after six months from 
the date of manumission, the Willa belongs 
to the mother’s master, because the child is 
in this case free as a dependant of the mother, 
and is therefore adependant of her with respect 
to the Willa. As, however, in this case, it is not 
certain that the child existed at the time ot 
manumission, so as that it should be emanci¬ 
pated independently and of itself, if the father 
be afterwards emancipated the Willa shifts 
from the master of the mother to the master 
of the father, because of the child having 
become free, not of itself, but dependency. 
It is otherwise where she produces a child 
within six months, for in that case the Wilia 
would not shift from the one master to the 
other. The ground ot this is, that Willa 
stands in the same predicament with parent¬ 
age ; for the prophet has said, “ VV ilea is a 
relationship as much as the relationship of 
parentage, and cannot be sold, or given 
away, or inherited.” In the same manner, 


to his person, as he is emancipated from his i moreover, as parentage is established on the 

1 T^nT>f ill til A +'ofViov ar, nTcn la W^illn. ripRInOS. 


property. 


* Tn which case the Willa appertains to 

his heirs. ^ x i. • i. • 

f Descending, as a heritage, to nis heirs. 


the Willa was referred to the mother’s 
master, of necessity, merely because of the 
father’s incapacity: but upon the father 
becoming capable, the Willa reverts to liis 
master ; —in the same manner as the child of 
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'^«^^'-^aBr''a 5 ^verating‘ woman* is of necessity re- 

^ to her family; but if her husband 

afterwards retract his assertions, the parent- 
affe of it is then established in him.—It is 
otherwise where a female sla.ve is eman.- 
cipated during her edit from the death of her 
husband, who was a Mokatib, and who has 
left eifects sufficient to discharge his ran¬ 
som,—and she brings forth a chiM at any 
time within two years from the time of Ins 
decease ; because in this case the Willa of 
the child appertains to the master of the 
mother : for as it is here impossible to refer 
the conception to a period subsequent to the 
father’s decease, it must therefore be referred 
to some time during his life;—and as the 
foetus exiatedf at the time of her manu¬ 
mission, the Willa of it therefore belongs to 
the mother's master, since he has emanci¬ 
pated the child by itself and independently. 
It is also otherwise where a female slave is 
emancipated whilst in her Edit from divorce, 
and brings forth a child within less than two 
years from the date of her manumission ; 
for in this case also, notwithstanding her 
husband be emancipated, the Willa of the 
child belongs to the mother's master, 
whether the divorce she was under be 
reversible or irreversible. It belongs to liim 
in the case of irreversible divorce ; because 
after such divorce the begetting of the child 
cannot he attributed to the father, as his 
having connexion with the female slave in 
question after an irreversible divorce would 
be unlawful, aud we must alwmys, as far as 
possible, put a fair construction on the acts 
of a Mussulman. The begetting of it is 
therefore referred to him antecedent^ to 
divorce ; and as the foetus exists at the time 
of emancipation, the Willa of it consequently 
belongs to the mother’s master, as ne has 
emancipated it of itself and independently. 
In the same manner also, it belongs to him 
in the case of reversible divorce ; because 
the child being born of the slave in question 
within less than two years, it is possible that 
the foetus may have existed during divorce, 
in wdiieh case there is no occasion for a 
reversal of the divorce in order to the estab¬ 
lishment of the parentage ;—or, on the other 
hand, it is possible that the foetus^ may not 
have existed during divorce, in which case a 
reversal of the divorce is essential to the 
establishment of the parentagenow such 
reversal is doubtfulno regard, therefore, 
is paid to that, hut the conception is referred 
to the time of the marriage; and as the fcotua 
exists at the time of manumission, the child 
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Mawlas of the mother; because they I 
become free as dependants of their mother. 
Their father, moreover, is not possessed 
either of Akilas or of Mawlas by manumis¬ 
sion. Consequently, they are of necessity 
attached to the Mawlas of the mother, in tho 
same manner as in the case of an assever¬ 
ating woman, before alluded to : but it’, 
afterwards, the father be emancipated, the 
Willa of them shifts to the Mawlas of the 
father, as was before explained. The 
Mawlas of the mother, however, are not m 
this ease entitled to recover, from the Mawlas 
of the father, the fine they have paid on 
account of the children's offence, because 
at the time they paid it the Willa of the 
children appertained to them ; and the Willa 
is not established to the master of the lather 
until he [the master] emancipate him. [the 
father]; because the occasion of W ilia, 
namely manumission, cannot be referred to 
an antecedent time, but is restricted to the 
time of emancipation.—it is otherwise with 
respect to the child of an asseverating 
woman, where the mother’s tribe pay the 
fine on account of any offence committed by 
such child, and the husband afterwards 
retracts his imputation against hex ;—for in 
this case the parentage is established by 
referring it to the conception of that child; 
and as the mother's Mawlas have not paid 
the fine willingly, hut per force, they are 
accordingly entitled to recover it. 

Case of a Persian marrying a freeU~ 
ioonian, — lv a Persian* marry a freed- 
woman, and they have children, the Willa 
of those children rests with the Mawlas of 
the mother, whether she was emancipated 
by an Arab or a Persian. I he compiler ot 
the Hedaya remarks that this is_ the opinion 
of Mohammed ; but that Aboo Yoosaf main¬ 
tains that the child is in this case subject to 
tho same rule with the father, inasmuch as 
its parentage is established in the lather, in 
the same manner as it the person who mar¬ 
ried the slave in question were an Arab.^It 
is otherwise, however, where the person who 
marries her is a slave; for as a slave is, con¬ 
structively, a mere dead matter, the case 
is therefore the same as if those children 
had no father whatever. The argument of 
Haneefa and Mohammed is that the M illa 
of manumission is strong, and worthy of 
regard with respect to its effects, whence 
equality is attended to in it, insomuch that 
a Persian emancipator is not equal to an 
Arab emancipator. Ihe parentage of a Per¬ 
sian, moreover, is weak, as they pay no 


is therefore emancipated independently and ' regard to genealogy (whence no attention ii 

„ -r. • ’i7 __ i-L - T_c_ \ _ I 1,TT IhoTn ffi oniioliTTr iTi Timnt fnimixri 


of itself. It is written in the Jama Sagheer, 
that if a slave marry a freed-woman, and 
they have children, and those children com¬ 
mit any offences, the fine falls upon the 


paid by them to equality in point of family); 
and that which is weak cannot oppose that 
which is strong. It is otherwise where the 


* Meaning a woman 
sequence of Laan. 

t Meaning “the child existed as (or, in 
the state of) a foetus.” 


* Arab. Ajmee. This term applies not 

- - ! only to the natives of Persia, but of all other 

repudiated in con- i countries except Arabia. Ihe case here con- 
I sidered turns upon the superiority which the 
I Arabs claim, in point of privileges, over all 
I others. 


33 










WILLA. 


[Voil 


i« an Arab, because the parentage of 
is strong, and is regarded with 
respect to equality and the payment of fines; 
—for as the assistance they afford to each 
other is on account of affinity or genealogy, 
there is therefore no necessity, in the case of 
an Arab, to hare regard to the Willa.—It 
is related, in the Jama Sagheer, that if 
a Nabathean infidel marry a freed-woman 
who is a Christian, and become a Mussul¬ 
man, and enter into a contract of Mawalat 
Avith any person, and they afterwards have 
children, the Willa of those children (ac¬ 
cording to Hanecfa and Mohammed) apper¬ 
tains to the Mawlas of the mother. Abqo 
Voosaf, on the contrary, maintains that their 
Willa appertains to the Mawlas of the father 
(namely, his Mawla Mawalat); because, 
although the^ contract of Mawalat be but 
weak, still it is on the part of the father;— 
and hence the children in question resemble 
the child of a Persian man and an Arab 
•woman ;“in other Avords, as, if a Persian 
many an Arab woman, and she bring forth 
a child, it is referred to the father's tribe, so 
also in the present case.—(The ground on 
which this proceeds is that the parentage of] 
a child is weaker on the part of the mother 
than on the part of the father.) The argu¬ 
ment of Haneefa is that the Willa of Mawalat 
is weak (Avhence it is capable of dissolution), 
whereas the Willaof manumission is .strong 
(Avhence it is incapable of dissolution); and 
the Aveak cannot oppose the strong. 

If the father and mother are both freed- 
persons^ the fVilla of their children belongs 
to the father's ti'ihe.—l^ the father be a 
freed-man, and the mother a freed-woman, 
the parentage of their children is referred to 
the father’s tribe; because in this instance 
the parents are both upon an equality ; and 
the father’s side has the preference, as pro¬ 
tection is on his side more effectual. 

Heirship is established by the Willa of 
manumission. —By the Willa of manumis¬ 
sion Asoobat ♦ is established ; —i a other 
words, where a person emancipates his slave 
ho is AssabaT to such slave, and is entitled 

* Asoobat, in its literal sense, signifies 
binding together the branches of a tree, a 
bundle of arroAvs, or so forth.—In its second- 
arv sense it is used to express the descent of 
inheritance in tlie male line. 

t Assaba, in its primary sense, signifies a 
nerve, sineAv, or tendon, of an ox or other 
animal, Avitli which bundles of arrows, &c., 
are tied together. Hence Assaba is used to 
express the first heir or head of a family, 
since the various branches of the family are 
represented and (as it Avere) bound up in his 
person,—Asoobat might be rendered heir¬ 
ship, and Assaba the heir; but as the trans¬ 
lator is apprehensive this might confound 
those terms with Wirasit and Waris [iii' 
lieritance and heir in the most extensiA^o 
sense], he has therefore tliought it advisable, 
in this place, to preserve the original terms, 
for the sake of distinction. 


to inherit of him in preference to his maleBlJ 
hal uncles or aunts, or other uterine kin¬ 
dred ; because the prophet said to a person 
who had purchased a slave and aftorw'ards 
emancipatrd him, He whom you have thus 
emancipated is your brother; and if he 
manifest his gratitude, it is the better for 
him, hut the worse for youor, if he do not 
manifest his gratitude, it is the worse for 
him, but the better for you; and if he die 
Avithout leaving heirs, you are his Assaba.”— 
The daughter of Hamaza, moreoA’er, emanci¬ 
pated her slave ; and the slave died, leaving 
a daughter; and the prophet constituted the 
daughter of Hamaza her heir in the manner 
of an Assaba, that is. notAvithstanding there 
was a daughter.—Where, therefore, Asoobat 
is established on the part ot' the emancipator, 
he precedes the relations (and such is the 
opinion of Alee). If, however, the emanci¬ 
pated have any Assabas by blood, they pre¬ 
cede, as the emancipator comes after the 
paternal kindred.—The ground of this is 
that, in the saying of the prophet above 
quoted, “ if he die without leaving heirs,” 
by the terra heirs is to be understood those of 
the description of Assaba, as may bo inferred 
from the tradition concerning the daughter 
of Hamaza. The emancipator, therefore, 
follows after the Assabas, but not after the 
maternal kindred.* If, on the contrary, 
the emancipated have no Assabas by blood, 
the Avholo inheritance belongs to the emanci¬ 
pator. This is Avhere there is no participat¬ 
ing heir. But Avhere there is a sharer, the 
emancipator is entitled to Avhat remains 
after paying the sharer his [or her] portion; 
because the emancipator is the Assaba, 
agreeably to the tradition before quoted. 
The ground of this is, that the Assaba is 
one who protects and assists his family 
and as a master aids and assists his freed- 
man (according to what has been already 
stated), he is therefore his Assaba. 'Now an 
Assaba takes what remains after paying 
the portions hence the person in question 
takes what thus remains.—If, therefore, the 
emancipator were first to die, and then his 
freed-man, the estate of the latter Avould go 
to the sons of the emancipator, not to his 
daughters. 

An emancipatress is entitled to the Willa 
of her freed-men, hut not of their 

children.—A. avom an is entitled only to the 
Willa of the person whom she has herself 
emancipated, or of the person whom she 
(again) has emancipated, or of the person 
whom she has created a Mokatib, or Avhoin 
her Mokatib has created a Mokatib, or of 
the person Avhose Willa has been trans- 
ferrea t to her by her frccd-man; because 


* That is, he precedes the maternal kin¬ 
dred. 

t Arab. Jurra, literally ” draAvn over.”'— 
A case of transferring or drawing over the 
WTlla, is where (for example) the male 
slay^e of a Avoman marries a female slave, 
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the recorded opinion of the prophet 
ILpoh this subject; and also^ beoaiiso, as 
power, and the ri^ht of possessing property, 
nre established in the person emancipated by 
the act of the emancipatress, tliis person is 
accordingly referred (in regard to the Willa) 
to her; and in the same manner is referred 
to her the person who is referred to her 
freed-man. It is otherwise with respect to 
parentage^ (that is, the Willa of manu¬ 
mission may be established on the part of a 
woman, but parentage cannot he so estab¬ 
lished) ; because AV'illa is established in con¬ 
sequence of the occurrence of a power to 
possess property;, occasioned by and arising 
from the emancipation, which may proceed 
from a woman in. the same manner as from 
a manwhereas parentage is established 
by regular cohabitation [Firash], and it is 
the husband that possesses the right of co¬ 
habitation, not the wife; for she is the ap¬ 
propriated, not the appppriator: hence 
parentage cannot he established in a woman. 

The edate of a freed^man descends to the 
lineal heir of the emancipator^ and not to Jiis 
heirs general.—I t is to be observed that the 
estate of a freed-nian goes to the Assaba 
[lineal heir] of the emancipator,—to the 
nearest, and after him to the next of kin,— 
and not solely to his children: because in¬ 
heritance does not hold with respect to 
Willa, for if such were the case, the pro¬ 
perty of the freed-man would at all events 
descend to the sons and daughters of the 
emancipator (the sons receiving two shares 
each, and the daughters one),—whereas it is 
iiottso.—lienee it is evident that inheritance 
does not hold in Willa.—Succession, how¬ 
ever, holds with respect to it:—but succes¬ 
sion cannot be established with regard to any 
except a person from Avhom proceeds protec¬ 
tion and aid; and protection and aid are 
afforded by men only, not by women.—Xow 
it being proved that the estate of a freed- 
man goes to the emancipator’s Assaba,—to 
the nearest, and after him to the next of 
kin,—it follows that if a freed-man die, 
leaving the father and the son of his eman¬ 
cipator, the right of Willa descends to the 
son, not to the father (according to Haneefa 
and Mohammed), because the son is the 
nearest Assaba [lineal heir]; —and, in the 
same manner, it would go to the master’s 
grandfather, not to his brother (according 
to Haneefa), since (as he holds) the grand¬ 
father is the nearest of the two.—In the 


and the master of the female slave after¬ 
wards emancipates her, and she brings forth 
a child in six months from the date of her 
manumission ; when the Willa of such child 
belongs to the mother’s master ; but if, after- 
wards, the woman emancipate lier slave, 
the Willa of the child then shifts to her, as 
being the emancipatress of the father. 

^ * This means that an emancipatress is en¬ 
titled to the Willa of her freed-nien, &c., 
but not to the Willa of their children. 


same manner also, the Willa of her" 
man descends to the son of his emancipa¬ 
tress, not to her brother, for her son is the 
nearest in lineal suecession.“lf, however, 
the freed-man were to commit an offence, 
the line for it w'ould fall upon her brother; 
because the offence of the freed-man is the 
offence of the emancipatress, and her brother 
is of her paternal kindred, whereas her sou 
is not so.—If, also, a freed-man die, leaving 
a son of his master, and the children of 
another son, his estate goes to the son, not 
to the grand-children, because the Willa 
descends to the nearest. This is recorded 
from several of the companions; and among 
tho rest from Amroo, Alee, and Ibn Masaood. 

Section. 

Of the Willa Maivalat. or Willa of Mutual 

Amity, 

Nature and effect of a contract of Maioa- 
iat. —The case of \Villa Mawahit is where 
(for instance) a stranger • says to the person 
whose proselyte ho is, f or to any other 
person, “I enter into a contract of Mawalat 
with you, so that if 1 die my property shall 
go to you, or if (on the other hand) I commit 
an offence, the line is upon you or your 
Akila," and the person thus addressed as¬ 
sents accordingly,—'in consequence of which 
ho becomes tho Mawla of the stranger, and 
upon his decease without heirs iidierits his^ 
property.—The stranger is termed the Mawla*^ 
Asfal, t and the person who thus accedes to 
tho contract the Mawla Aaila. i — Bhafei 
maintains that a contract of Mawalat does 
not occasion inheritance in any respect, and is 
of no force whatever, as it tends to annul the 
right of the public treasury ;ll—whence tho 
invalidity of it with respect to any other 
heir: for if it were valid Avith respect to 
such, his right of heritage would be annulled; 
—and on this ground also it is, tha.t (accord¬ 
ing to Shafei) a man’s bequest of his whole 
pi^operty is invalid although the testator be 
destitute of heirs ; for still (according to 
him) such bequest holds good to the amount 


* Arab. Ajimee. This term (as has been 
already remarked) signifies, generally, any 
person not an Arab. It is also used in the 
same sense among tho Arabs as Barbarian 
with the Greeks, or (1 entile among the Jews. 
The case here stated applies to any infidel 
alien coming into a Mussulman territory 
under protection, and there embracing tho 
faith, in which case it was customary for 
some Mussulman to adopt him as his pro¬ 
selyte. 

t Literally, “ in whose hands he has em¬ 
braced the faith.” 

I Literally, ” the inferior Mawla,’’ or tho 
client. 

§ Literally, ” the superior Mawla, or the 
patron. 

II Where a stranger dies Avithout heirs, 
the whole of liis property goes to the public 
treasury. 
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only i»f a tliird of liis property, since if it 
■were efleetual to the amount of the whole, 
the li^ht of the public treasury would be 
annulled.*—The arguments of our doctors 
upon this point are twofold.—FiitST, Gon 
has said, in the KoiiAsr, “ Allow, to those 

WHO ENTKIl INTO CONTRACTS, THEIll SHARE 
OR INHERITANCE,” whioh text related to 
contracts of Mawalat:—and it is also re¬ 
corded that the prophet, upon being ques¬ 
tioned concerning a certain person who had 
become the proselyte of another, and entered 
into a contract of Mnwalat with that other, 
replied, “This person is endowed with a 
right with regard to that man,_ superior to 
all others, both during life and in death, — 
from which it may be inferred, that during 
his proselyte’s life he is subject to hnes on 
Ids account, and upon his decease is his 
heir.— SECONDXiY, the property of the pro¬ 
selyte is this person’s right, whence lie is at 
liberty to make use of it in any manner he 
pleases; for. the property would fall to the 
public treasury only from tliis necessity, 
tliat there are no claimants to it, not because 
the public treasury has any right in it.-- 
Ff, however, tlie proselyte leave any natinal 
heir, such heir precedes the Mawla Mawalat, 
notwithstanding lie be of the uterine kin- 
drvd. (such as a maternal uncle for instance) ; 
because the two persons in question arc the 
I only parties to the contract, whence it is not 
hinHing ppon ally other; and an uterine rela¬ 
tion is entitled to inheritance.—It is to be 
observed, that in the contract in question 
the parties must particularly mention and 
stipulate fine and inhm’itanoc, as has been 
explained in the exemplification of the case. 
If, therefore, the stipulation of inheritance 
ho made on both parts, whoever dies first 
inherits of the other; but if on one part 
only, heritage holds agreeably to stipulation. 
In tho same manner also, if responsibility 
for fines be stipulated on both parts, each 
is resDonsibie for the lines incurred by the 
other; but if on one part only, responsibility 
holds accordingly; for a thing is rendered 
obligatory only by undertaking tor it; and 
it cannot be undertaken for but by stipu¬ 
lation. It is also to be observed, that it is 
essential, in contracts of Mawalat, that the 
Mawla Asfai, or client, be a stranger [AjmeeJ, 
and not an Arab ; because among the Arabs 
aid and patronage run in families or tribes— 
(that is, one Arab aids or patronizes another 
where they are both of the same tribe or 
family).—whence they have no occasion for 
engaging iii contracts of Mawalat. 

r'if.hp.r pct't'tt/ Yfio,y d'lssolvB tha coutn'cict Ifl 
presence of the The Mawla Asfai, 

or client, is at full liberty to desert from kis 
Mawla Aaila, or patron, and to enter into a 
contract of Mawalat with some other person, 


* He holding that, in case of a person 
dying witWit heirs, two thirds of hia pro¬ 
perty must go to the public treasury at all 
events. 


so long as the first shall not have paid any 
fine of his incurring ; because a contract ot 
Mawalat is, like bequest, a reversible cleecl.— 
In the same manner, also, the Mawla Aaila. 
or patron, is at liberty to n linquikh his right 
of Willa, and to break off the contract of 
Mawalat, because such a contract is not 
binding.—It is requisite, in case oi either 
party dissolving the contract, that it be dis¬ 
solved in the presence of tho other, in tfio 
same manner as in the case of dismissing an 
agent, where the dismission is express, and 
not implied, or virtually induced. 

Or the inferior party may break tt ojf 
in the superior*s absence^ by euyaginy vti a 
Mawalat with some other person,—I t is 
otherwise, however, where the client enters 
into a contract of Mawalat with a pereon lu 
the absence of the former patron ; tor in this 
case the first contract ot Mawalat is dissolvi^d 
without the presence of tho party, this^being 
a dissolution by effect, and necessariij re¬ 
sulting ill other words, the dissolution ot 
the first contract is a necessary consequence 
of the formation of the second.—In this case, 
therefore, the presence ot the other party is 
not requisite; in the same manner as the 
presence of an agent is not requisite where 
ho is virtually dismissed from his employ¬ 
ment, hy the constituent (for instance)^ him • 
self selling the article concerning which he 
had constituted him his agent tor sale. ^ 
Hut he cannot do so, after the other has 
paid a fine incurred by him. Where the 
patron pays the fine incurred for an oiience 
committed by his client, tne latter is incapa¬ 
citated from quitting him and engaging m a 
contract of Mawalat with any other person ; 
—because the right of another then becomes 
implicated; and also, because the fine was 
decreed by the Kazee.—Besides, tho line paid 
by the patron on his account stands as a 
valuable consideration, in the same manner 
as the return for a gift; whence he has it not 
in his power to turn from his patron, in the 
same manner as a donor, after receiving a 
return, cannot recede from Ms gift.-In the 
same manner also, the child ot Ihe client 
cannot turn from the patron who has paid a 
fine on account of its father ; and so likevnse. 
if the patron pay a fine on nccoaat of tjii- chihl 
of his client, neither the cliemt net hii child 
can afterwards tuni_from thopaliMn, 
with regard to the Willa Mawalat they are 

as one person. . 4 . i e 

A. freed man cannot engage %n a contract oj 
Mawalat.--Aiit emancipated slave, as l^.^^ing 
a Mawla in his emancipator, is not at liberty 
to enter into a contract of Mawalat witix 
any person ; because the Willa of Manumis¬ 
sion is binding, whereas the Willa ot Ma¬ 
walat is not so ; and during the existence 01 
a thing which is forcible and binding, a 
thin^ which is not so cannot take place. 
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BOOK XXXIV. 


OF IKRAH, OR COMPULSION. 

The nuture of compulsion dejitied. —Ikrau, 
or compulsion, applies to a case 'where the 
compeller has it in his power to execute 
what he threatens,—whether he [the com- 
peiier] be the Sultan, or any other person, as 
a thief (for instance).—The reason of this is, 
that compulsion implies an act which men 
exercise upon others, and in consequence of 
which the will of the other is set at nought, 
at the same time that^ his power of action 
still remains.—Now this characteristic does 
not exist unless the other (namely, the person | 
compelled) bo put in fear, and apprehend 
that if he do not perform wjiat the compeller 
desires, the threatened evil will fall upon 
liim;—and this fear and apprehension can¬ 
not take place unless the ^ compeller^ be 
possessed of power to carry his menace into 
execution; but provided this power docs 
exist, it is of no importance whether it exist 
in the Sultan or in any other person. With 
respect to what is recorded from Ilaneefa, 
that * ‘ compulsion cannot proceed from any 
except the Sultan,’' the learned remark that 
this difference originates _ merely in the 
difference of times, and not in any difference 
of argument; for in his time none possessed 
power except the Sultan, hut afterwards 
changes took place with respect to the cus¬ 
toms of mankind.—^It is to be observed that, 
in the same manner as it is essential, to the 
establishment of compulsion, that the com- 
peller be able to carry his menace into exe¬ 
cution, so likewise it is requisite that the 
person compelled be in fear that the thing 
threatened will actually take place; and 
tliis fear is not supposed except it appear 
most probable to the person compelled that 
the compeller will execute what ho has 
threatened, so as to force and constrain him 
to the performance of the act which the 
compeller requires of him. 

A person forced into a contract may after- 
loards dissolve it. —Ir a person exercise com¬ 
pulsion upon another, by cutting, beating or 
imprisonment, with a view to make him sell 
his property, or purchase merchandise, or 
acknowledge a debt of one thousand dirms 
to a particular person, or let his house to 
hire, and this other accordingly sell his pro¬ 
perty, purchase merchandise, or so forth, he 
has it afterwards at his option either to ad¬ 
here to the contract into which he has been 
so compelled, or to dissolve it, and take back 
or restore the article purchased ^ or sold; 
because one essential to the validity of any 
of these contracts is that it have the consent 
of both parties, which is not the case here, 
as the compulsion by blows or other means 
rather occasions a dissent; and the contract 
is therefore invalid. 

Unless the means of compulsion he trifling, 
—(This rule, however, does not hold where 
the compulsion consists only of a single 
blow, or of imprisonment for a eingle day, 



since fear is not usually excited bvLtjRj^ J 
degree of beating or conliiieraent. Compul¬ 
sion, therefore, is not established by a single 
blow, or a single day’s imprisonment;—unless 
the compelled be a person of rank, to whom 
such a degree of beating or conlinement 
would appear detrimental or disgraceful; for 
with respect to such a person compulsion is 
established by this degree of violence, as by 
it his volition is destroyed.) 

The purchaser hecomesproprietor of goods 
sold upon compulsion. —In the same manner, 
also, an acknowledgment extorted by any of 
the above modes of compulsion is iiiyalid; 
because acknowledgment is a species of 
proof, inasmuch as truth is more probable, in 
acknowledgment, than falsehood; but in a 
case of compulsion falsehood is most pn»bable, 
as a man will acknowledge falsely where, by 
so doing, he may avoid injury. 

An achnowledgment extorted hg compuU 
sion is Where a person sells goods 

by compulsion, as above stated, and makes 
delivery of them under theinfluenco of such 
compulsion, the purchaser becomes proprietor 
of them, according to our doctors.—Ziffer 
maintains that lie does not become proprietor, 
because a sale by compulsion depends, for its 
validity, upon the assent of the seller, and 
a sale so circumstanced cannot endow with a 
right of property until such assent be signi¬ 
fied. The argument of our doctors is that, 
in the case in question, the pillar of sale 
(signified by proposal and acceptance) has 
proceeded from fit persons with respect to a 
lit subject; the sale being merely invalid, 
from a want of one of the essentials of sale, 
namely, the mutual consent of the parties; 
and the purchaser, in an invalid sale, be¬ 
comes proprietor of the article upon obtain¬ 
ing possession of it; whence it is that if a 
person take possession of a slave purchased 
under an invalid contract, and then eman¬ 
cipate him, or perform such other act with 
respect to him as cannot afterwards be an¬ 
nulled, it is valid, and he must pay the seller 
the value, as is the rule in all cases of in* 
valid sale.—After the compulsion has ceased, 
however, if the seller signify his assent, the 
sale then becomes lawful and valid, because 
by such assent the causes of invalidity 
(namely, compulsion and unwillingness) are 
removed. 

But the seller may resume the article, 
provided he does not signify his assent to 
the sale. — Where a person thus sells his 
property by compulsion, he has still a right, 
as long as he does not signify his assent to 
the sale, to take hack the article, although 
the purchaser should have sold it into the 
hands of another person.—It is otherwise in 
all other cases of invalid sale ; for in those, 
after the purchaser has sold the article, the 
seller has no right to take it back ; because 
the invalidity of sale in those cases is on 
account of the right of the law ; and when 
the purchaser sells the article to any third 
person, the right of that person becomes 
involved ia this second contract; and his 
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; vryTghj; precedes the right of the lAW, as the 
is necessitous, whereas the law 
^^ar'not so.—In a ease of compulsion, on the 
contrary, the invalidity of the sale is on 
account of the right of the seller ; and as he 
is an individual, it follows that, in this case, 
notwithstanding the right of the second 
purchaser be involved in the second con¬ 
tract, still both rights are upon a par, as 
being both rights of the individual; and 
consequently, the right of the first cannot be 
annulled by the right of the second. 

Case of a Waffa sale,—In is to be observed 
that some consider a "VVafia sale* to he in¬ 
valid, in the same manner as a compelled 
sale, and apply to it the rules of sale by 
compulsion; whence (according to them) if 
the purchaser in a Waffa sale sell the article 
purchdsed, the sale so made by him may be 
broken through, as the invalidity of the sale, 
in this case, is on account of the non-consent 
of the seller, in the same manner as in a 
case of compulsion.—Waffa sale is where the 
seller says to the purchaser, “ 1 sell you this 
article in lieu of the debt I owe you, in this 
way, that upon ray paying the debt the 
article is mine.”—Some determine this to be, 
in fact, a contract of pawn; for between it 
and pawn there is no manner of difle^ence, 
as, although the parties denominate it a sale, 
still the intention is, in effect, a pawn. Now 
in all acts regard is paid to the spirit and 
intention ; and the spirit and intention of 
pawn exist in this in stance,—rwhenee . it is 
that the seller is at liberty to resume the 
article from the purchaser upon paying his 
debt to him.*—Some, again* consider a \V affa 
sale to be utterly null, as the purchaser, in 
the case in question, resembles a person in 
jest, since he (like a jester) repeats the Avords 
of sale, at the same time that the effect and 
purpose of sale are not within his design. 
Su(;h sale is therefore utterly null and A^oid, 
in the same maiuicr as a sale made in jest. 
The Haneefite doctors of Samarcand, on the 
other hand, .hold a Waffa sale to be both 
Aulid and useful, as it is a species of sale 
commonly practised from necessity and 
convenience, and is attended with advantage 
in regard to some effects of sale, such as the 
use of the article, although the purchaser 
cannot lawfully dispose of it. 

A compelled sale is rendered valid if the 
seller xoulingly receive the price. —Ir, in a 
case of comt)uision, the seller take possession 
of the pricevreadily and willingly, the sale 
ia valid, as his thus taking possession of the 
price is an argument of its validity ; in the 
same manner as where, in a suspended sale, 
the seller readily and willingly receives thh 
price of the article, such receipt argues 
the validity of the sale.—So, likewise, if a 
person advancing part of the price conclude 
a Siliim contract by compulsion, and the 


* Literally, “a security sale so termed 
because, by it, the seller insures to the pur¬ 
chaser the debt he.owes him. 


party who received the advance^ showUk 
afterwards readily and Avillingly deliver the. 
article for which the advance had been paid, 
his so doing is an argument of the validity 
of the transaction. It is otherwise wlipo 
one person compels another to make a gilt, 
saying to him, •* make a gift of this article 
to such a person,’’—but without adding to 
the Avord gift “and delivery,” and the per¬ 
son thus compelled make gift and delh^ery 
of the article to the person named ; for such 
gift is utterly null, because the design of the 
compeller is that the donee shall be endoAvod 
with a right in the article upon the instant 
of donation; and this design cannot be 
obtained, in a case of gift, but by a delivery 
of the article to the person specified. In 
a case of sale by compulsion, on the other 
hand, the end of the compeller is obtained 
on the instant of compelling the party to 
accede to the contract of sale. Gift upon 
compulsion, therefore, comprehends a de¬ 
livery of the article to the donee ; Avhereas 
sale upon compulsion does not comprehend 
a delivery of the article sold to the pur¬ 
chaser, — whence it is that if the seller, after 
acceding to the contract from compulsion, 
make delivery of the article Avitboub com¬ 
pulsion, the sale is rendered valid by such 
delivery,—whereas the gift in question is 
not rendered valid by a delivery of the article 
to the donee. 

But it is not valid if he he co^npelled to 
receive it.- —Ip, in a case of compulsion, the 
seller take possession of the price by com¬ 
pulsion, such receipt does not render the sale 
Valid; and it is accordingly incumbent on 
him to return the price to the purchaser, if it 
remain in his hanas, because of the contract 
being invalid. If, hoAvever, the price bav'e 
been lost, or have perished in his bands, 
nothing can be taken from him in lieu of it, 
because it Avas merely a trust with him, in¬ 
asmuch as he took possession of it by consent 
of the proprietor, namely, the purchaser. 

A sale in which the seller is co^npelled, hut 
not the purchaser^ leaves the latter respoyi^ 
sihle for the article^ in case it he lost in his 
hands. — Ip^one person compel another to 
sell an article to a third person, but do not 
compel this person to purchase the article, 
and it afterwards perish in the purchaser's 
hands, he [the purchaser] is responsible to 
the seller for the value, as the article is 
insured in his hands, such being the law of 
invalid sale. It is to be.observed, however, 
that in this^ case the seller is at liberty to 
take the compensation from the compeller; 
because as it was (in a manner) he who gave 
the article to the purchaser, it may be said 
that it is he who has lost or destroyed the 
seller’s property. In short, the seller, in 
the case in question, is at full liberty to take 
the compensation from either of the two ; in 
the same manner as the proprietor of an 
usurped article is at liberty to take his com¬ 
pensation from either party, where the article 
has first been usurped from him, and then 
usurped by some other from the first usurper. 
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-4xj4t^i0ver, the seller take bis compensation 
Ireji^the cornpellcr, he [the compeller] is 
untitled to recover the value from the pur¬ 
chaser, since, in consequence of i)a 3 dng the 
compensation for the article, he stands as 
substitute to the seller.—It is to be observed 
that, in a case of usurpation, if the usurper 
sell the article to Amroo, and he (again) sell 
it to Khalid, and he (again) sell it to Bikroo, 
and so on, from hand to hand, and the pro¬ 
prietor take his compensation from Khalid 
(for instance), in this case every purchase 
subsequent to that of Khalid is legal and 
valid; because as Khalid, in consequence 
of paying the compensation, becomes pro¬ 
prietor of the usurped article, hetlicn appears 
to have sold his own property; whereas every 
purchase made before, and even the purchase 
of Khalid himself, is invalid ; because the 
article usurped becomes the property of 
JChalid, by rulrospoct, from tho time only 
111 at he took possession of it. It is other¬ 
wise where similar circumstances follow a 
compulsive sale; for if, in such case, the 
liarty compelled (namely, the first seller) 
signify his assent to any one of the subse¬ 
quent contracts, every other contract ante¬ 
cedent to that one is valid, and so likewise 
every subsequent contract; because the in¬ 


stances, the eating or drinking is permft 
to him, it follows that, if he refuse, he is an 
accessory with another to his own destruction, 
and is consequently an offender, in the same 
manner as if he were to refrain from eating 
carrion when perishing for hunger. Aboo 
Yoosaf maintains that he would not be an 
offender from persisting, unto death or dis¬ 
memberment, in his refusal; because the 
eating or drinking, in the case in question, 
is rnerely licensed (since the articles still 
continue prohibited),—whereas the refrain¬ 
ing from them is an observance of the law ; 
and consequently, in persisting to refuse, he 
acts in obedience to the law. —To this, how¬ 
ever, it may ho replied, that in the case in 
question the illegality no longer ^ remains ; 
because, as a situation of compulsion or in¬ 
dispensable necessity is particularly excepted 
in the Koran, it follows that under the cir¬ 
cumstances here described the argument of 
illegality does not exist: hence the eating is 
positively lawful, and not merely licensed. It 
IS to be remarked, however, that in the case in 
question the compelled person is an offender 
only where he knows the eating to be lawful 
and nevertheless refrains; because as its 
legality is a matter of a concealed nature, it 
follows thathe standsexcnsed,fromignorance, 


validity_ of these contracts was on account i —in the same manner as men are excused for 
of the right of the proprietor, as he had sold j omissions or neglects, from ignorance, in the 
his property upon compulsion; and he there- , beginning of their conversion to the faith, 
fore possesses a right to resume the property, or during their residence in a hostile country, 
until he signify his assent; but upon his | A person 77iust not declare himself an in- 

1 .- the prophet, upon compulsum, 

unless he he in danger of othertoise losing life 
or Iwih, —If one person compel another to 
turn infidel, or to revile the prophet, by 
imprisonment or blows, still compulsion [in 
its legal and exculpatory sense] is not estab- 
- j.-y - lishecl; but if he menace him with some- 

threatens life or lunbn- Ip one person use l thing which puts him in fear, and gives room 


assenting to any of those contracts, he re¬ 
linquishes this right; and all the contracts 
become valid of course. 

Section, 

A perso7i 7nay lawfully eat or di'ink a 
p7'ohibited article, upon a crmpulsion lohich 


compulsion toivards another, by imprison- 1 
ment or blows, with a view to make him eat ' 
earrion or drink wine, still it is not lawful 
lor the person thus compelled to eat or drink 
of those articles,—unless he be threatened 
with something dangerous to life or limb, in 
which ease he may lawfully do so (and the 
same rule obtains if compulsion be used 
to make a person eat blood or pork ;—because 


to apprehend danger to life or limb, in this 
case compulsion is established.—The reason 
of this is, that as by mere blows or imprison¬ 
ment compulsion is not established wdth 
regard to eating prohibited meats (as tvas 
before explained), it follows that it is not 
established with regard to infidelity a fori iori, 
since the illegality of infidelity is much 
greater. When, therefore^ a person is put 


the eating of ouch prohibited articles is not in fear for his life or limbs, so as that 
permitted except in cases of extremity, such : compulsion is established, it is lawful for 


as famine, since in any other case the 
argument of illegality still endures. Now 
extremity, or unavoidable necessity, do not 
exist, to require the eating or drinking of 
the article, except the not eating it be at¬ 
tended with danger to life or limb ; but as 
the eating or drinking is in such case 
permitted, it follows that it is so permitted 
where this danger is to be apprehended from 
imprisonment or blows. Neither is the 
person, who is thus put in fear, under any 
obligation to suffer the thing menaced; but 
rather, if he do suffer it, and refrain from 
eating or drinking the prohibited article 
until he die, or lose any of his limbs, he is 
an offender; because as, under such circum- 


him to make an exhibition of infidelity 
(that is, to repeac infidel expressions),— 
and if he merely exhibit this with his lips, 
but keep his heart steady in the faith, 
he is not an offender ; because when Amar 
had fallen into the hands of the infidels, 
and they had compelled him to revile the 
prophet, he said to him, *‘If you find your 
heart still firm in the faith, your uttering 
infidel expressions is immaterial;—nay, if 
they again should compel you, you may 
again repeat such infidel expressions;’’*- 
and a passage in the Koran was also re¬ 
vealed to the same effect. Another reason 
is that by uttering infidel expressions faith 
is not destroyed, since the actual faith 
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■yehich it is understood rectitude of 
near!) still continues unaffected, and if lie 
Were to refuse uttering such, infidel expres¬ 
sions he would incur actual destruction, as 



is consequently referred to another, : _ 
the comtjeller.) Such also is the argument 
of Shat'ei for awarding retaliation upon the 
compelled _ person : and his argument for 


the infidels would in that case dismember ; awarding it upon the eompeller is, that from 
or put him to death.—Yet if he persist in j him proceeded the inoving cause of the mur- 


refusing unto death, he has a claim to merit, 
and is entitled to his reward ; because Jeeb 
persevered in refusing, and sufiered death 
in consequence; and the prophet gave him 
the name of Seyd al Shaheed [the martyr], 
and declared, in afterwards speaking ot him, 
“he is my friend in heaven;^’ and alsp 
because, in thus acting, his honour is efieo- 
tually preserved, A refusal, moreover, for 
the sake of religion, to utter any infidel 
expressions, is an observance of the law : 
in oiiposition to the case before stated, as 
there the eating of carrion, or so forth, is 
positively lawful, because of the exception 
cited on that subject. 

A person destro'^ing the property of another 
tivon com/pxdsion is not responsiOle; but the 
evnipelle?’ is so. —Ii'one personcompelanother 
to destroy the property of a Mussulman, by 
menacing him with something dangerous to 
life or limb, it is lawful for the person so 
compelled to destroy that property ; because 
the property of another is made lawful to us 
in all cases of necessity (such as in a situa¬ 
tion of famine, for instance), and in the case 
in question this necessity is established.— 
The owner of the property must in this 
instance take his compensation from the 
eompeller: because the compelled is merely 
the instrument of the eompeller in any 
point where he is capable of being so; and 
the destruction of property is of that 
nature. 

A person murdering another upon co»i- 
piclsioji is an offender; but the coynpailer is 
liable to retaliation— one person compel 
another, by menacing him with death, to 
murder a third person, still it is not lawful 
for the person so menaced to commit the 
murder, but he must rather refuse, even 
unto death.—‘If, therefore, lie notwitlistand- 
ing commit the murder, he is an offender, 
since the slaying of a Mussulman is not per¬ 
mitted under any necessity whateyer.—In 
this case, however, the retaliation is upon 
the eompeller, if the murder be wilful.— 
Tire compiler of the Hcdaya remarks that 
this is according to Haneefa and Mohammed; 
and that Ziffer, on the contrary, maintains 
that the retaliation, is upon the compelled 
personwhereas Aboo Yoosaf holds that 
there is no retaliation upon either party,— 
and Shafei (on the contrary) contends that 
it is incurred by both.—The argument of 
Ziffer is, that tho act of murder has pro- 
cceded from the compelled person, both de 
facto and quo animo, and the law, also, 
has attached to him the effect of it, namely, 
criminality: consequently he incurs retalia- 
tion.--“(lt IS otherwise in the case of destroy¬ 
ing the property of another upon compulsion; 
since as the law has not attached the effect 
thereof, namely, the criminality, to him, it 


der, as the oompulsioii was the cause of it; 
and the moving cause in murder stands (ac¬ 
cording to him) subject to tho same rule 
with the actual perpetration.; —as in the 
case of witnesses whose evidence induces 
retaliation; in other words, if two witnesses 
give evidence of a wilful murder, and in 
conformity with their testimony retaliation 
be executed upon the accused, and tho per¬ 
son to whose murder they had borne testi¬ 
mony afterwards i)rove to he still living, 
those witaesses are then put to death in 
retaliation. The argument of Aboo Yoosaf 
is that concerning the propriety of awarding 
retaliation upon the compelled person there 
is a doubt; and, in the same maimer, there 
is also a doubt concerning the propriety of 
awarding it upon the eompeller ; for in one 
way the view is to fix the murder upon the 
'compelled, bccauso of his being an offender, 
and it is also fixed upon the eompeller, 
because of his being the mover:—thus a 
doubt opposes itself with respect to eaeli; 
and hence neither of them is liable to re¬ 
taliation. The argument of Haneefa and 
Mohammed is that the compelled perpn is 
in this instance, forced to the commission^ ot 
the murder by a natural instinct, whicli 
leads a man to prefer his own life to that ot 
another; and he must therefore, as far as is 
possible, he regarded as the instrument of 
the eompeller. Ho is accordingly considered 
as his instrument in the commission ot the 
murder, in the manner of^ a weapon. He 
cannot, however, be his instrument with 
regard to the criminality of the murder, in 
such a way as that no part of the crimi¬ 
nality would attach to himself, but the whole 
be imputable to the eompeller; and hence 
the murder, with regard to its criminality, 
is restricted to the person compelled. — This 
is therefore in some measure analogous to a 
case of compulsive manumission,—or of a 
person compelling a Magian to slaughter * a 
goat; that is to say, if one person compel 
another to emancipate his slave, and he 
emancipate him accordingly, in this case the 
emancipation is referred and imputed to the 
eompeller, whence he is answerable lor the 
value of the slave,—but the emancipation is 
imputed to the compelled with regard to the 
execution of it, for if it were in this respect 
also imputed to the eompeller, the slave 
would not become free;—and, in the same 
manner, if a person compel a Magian, or 
other idolator, to slaughter the goat of 
another, his act is referred and imputed to 
the cornpoller, with regard to the destruc¬ 
tion of the property, but not with regard to 
a lawful Zabbah, whence the goat is pro- 


* Arab, Zabbali. (It is fully explained ■ 
under its proper head.) 
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_ _.Iu>d.ailil carrion;—and so likewise, m tlio 
question, the act of the compelled 
"her^n is imputed to the compeller with re¬ 
spect to the’destruction, not with regard to 
the criminality. 

Case oj compelled divorce or eynancipa- 
tion. —If* one person compel another to di- 
Yoice his wife, or to eniaucipate his slave, 
and this person accordingly divorce his wife 
or emancipate his slave, such divorce or 
emancipation takes effect, according to our 
doctors: in opposition to the opinion of 
Shafoi, as has been already stated under 
the head of Divouce. —In the case of 
compulsive manumission, the person com¬ 
pelled is entitled to take the value of the 
slave from the compeller, because as in this 
case the compelled admits of being consi¬ 
dered as the instrument of the compeller 
with regard to the destruction of property, 
to him such destruction is accordingly re¬ 
ferred and imputed. Hence he ia at liberty 
to seek a compensation from the compeller, 
whether rich or poor; and the slave is not 
liable to emancipatory labour, as that could 
only be due from him either with a vie\y to 
his emancipation, or on account of the right 
of some other person being involved in him, 
neither of whicli motives exist in the present 
instance.—Jtis also to be observed that the 
compeller, iu this ease, is not entitled to 
take from the slave hia value as paid to hia 
proprietor; because as he [the compeller] is 
sued on the score of a destruction of the 
slave, it may therefore be said that he has 
(as it were) murdered or made away with 
the slave; and he [the slave] consequently 
cannot he responsible.—In the case of com¬ 
pelled divorce, also, the person compelled ia 
entitled to take from the compeller half the 
dower, provided the divorce bo before con¬ 
summation ;—or, if no dower was men- 
tioned in the marriage contract, he may 
take from him that for which he is himself 
in such case responsible, namely, a Matat, or 
present, as that is what he incurs by the 
divorce.*—It is otherwise where the com¬ 
pelled divorce is pronounced after consum¬ 
mation j for in that case the dower has been 
already made due by the consummation, and 
is not made so by the divorce. 

Case of a compelled appointment of agency 
fo7' dioorce or emancipation. —If a person, 
upon compulsion, create_ another his agent 
for divorce or emancipation, and the agent 
divorce the wife, or emancipate the slave, 
of the person thus compelled to authorize 
him, such divorce or manumission is valid, 
on a favourable construction; because a 
compelled contract or commission, provided 
it be such as is rendered invalid by involving 
an invalid condition, is invalidated by the 
compulsion ; but a commission of agency is 
not rendered invalid by involving an invalid 
condition.—^^In the case of divorce, the com¬ 
pelled constituent is entitled to take half the 
uower from the compeller,—and, in the case 

* See Yol. L, p. 464. 



of manumission, to take from the coin 
the value of the slave ; because m both cm 
the end and design of the compeller was to 
destroy the constituent’s right of properly, 
in perlorming the act for which he appointed 
him agent. , 

No deed, in itself imtersible., otm ov re¬ 
tracted after being executed by compulsion,-;;- 
lx is to be observed, as a rule, that in all 
deeds or contracts which, after engagement, 
do not admit of reversal or dissolution, 
compulsion has no effect whatever, but they 
are equally obligatory and valid under com¬ 
pulsion as otherwise. Hence compulsion 
has no operation upon a vow, since this lun- 
less it be of a suspended nature) is incapable 
of dissolution; and accordingly, the person 
compelled into such a vow is not entitled to 
take any thing whatever from the compeller 
in consideration of the loss he incurs by 
such vow.—In the same manner, also, com¬ 
pulsion is attended with no effect in oaths, 
or in Zihar, as those do not admit of retrac¬ 
tion ; and reversal of divorce and Aila nru 
also subject to the same rule, as well as a 
recantation of an Aila oatb at the time of 
making the asseveration.—In Xhoola, also, 
as being a suspension of divorce on the part 
of the husband (for he suspends it on the 
payment of the consideration), compulsion la 
attended with no effect, since it is incapable 
of reversal or dissolution ; and accordingly, 
if the husband be compelled into it, not the 
wife, slie is answerable for the consideration, 
since she assents to it, as having undertaken 
for it without compulsion._ 

Whoredom hy compulsion incurs punish¬ 
ment .— If a person, upon compulsion, commit 
whoredom, he ia liable to punishment, accord¬ 
ing to Haneefa,—except where the compeller 
is a SLiltan.—The two disciples, on the con¬ 
trary, maintain that he is not liable to 
punishment in either case. 

Case of apostacy upon compulsion .— If a 
person, upon compulsion, become an apostate 
by pronouncing a renunciation of the faith, 
yet his wife is not separated from him ; lae- 
cause apostacy has a connexion with belief, 
whence if his mental faith continue firm, he 
does not become an infidel by the mere verbal 
renunciation.—In the case in question, more¬ 
over, his infidelity is dubious, and conse¬ 
quently his wife is not separated from him. be¬ 
cause of the doubt.-^1 f, therefore, the husband 
andwife differ, she insisting that she has been 
separated, and he that his renunciation was 
only pronounced outwardly, but thathis faith 
still remains firm, his declaration must be 
credited; because a declaration of apostacy 
is never used with a view to effect a matri¬ 
monial separation, but merely signifies a 
change of belief: and the compulsion, on the 
other hand, affords an argument that the 
belief has not been alteredconsequently 
his declaration must be credited.—It is other- 
Avise Avith respect to a man tuniing Mussul¬ 
man upon compulsion ; as a man who embraces 
the faith upon compulsion is nevertheless 
admitted to be a Mussulman, because of the 
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^,ssilDiiity that his faith accords ■udth his 
—In short, in both cases (namely, com- 
■ pulsion to apostacy, and compulsion to Ishuu) 
a preference is given to Islam, as it is the 
superior, and cannot be overcome.—What 
is h(3re advanced relates merely to the award 
of tho Kazee; * for with God, if the person 
do not believe in his heart, he is not a Mus¬ 
sulman. 

Case of Islam upon compulsion .— If a per¬ 
son become a Mussulman upon compulsion, 
so as to be decreed a Mussulman, and 
afterwards apostatize, still he is not worthy 
of death, since his Islam is doubtful, and 
doubt prevents the execution of death upon 
him. 

Case of a Jiushand achmwledging his having 
apostatized upon compulsion .— If a person, 
after haying made, upon compulsion, a decla¬ 
ration of infidelity, should say to liis wife, 
,who claims a separation, “ I said a thing in 
which I was not serious (in other words, 
“I spoke falsely*;’), in this case his%wife is 
separated from him in the conception of the 
Kazee.f and he [the Kazee] must issue a 
decree accordingly, although there be no sepa¬ 
ration before God. —The reason of this is, that 
from his acknowledgment it is established 
that he was not compelled into his declara¬ 
tion, but made it without compulsion, as the 
compeller used compulsion towards him not 
with a view to extort the declaration from 


BOOK XXXV. 

OF HIJR, OK INHIBITION. 

Definition ofthe term.—llwR^ in its primi¬ 
tive sense, means interdiction or prevention. 
In the language of the Luv it signifies an 
interdiction of action, with respect to a par¬ 
ticular person, who is cither an infant, an 
idiot, or a slave,—the causes of inhibition 
being three,—infancy, insanity, and ser¬ 
vitude. 

Chap. I.—Introductory.' 

Chap. II,—Of Inhibition from Weakness 
of Mind. 

Chap. TIL—Of Inhibition on account of 
Debt. 

CIIAPTEE I. 

Inhibition operates upon infants^ slaves, 
and lunatics, acts* of an infant are not 
lawful unless authorized by his guardian, nor 
the act of a slave unless authorized by his 
master ;—and the acts of a lunatic, who has 
no lucid intervals, are not at all lawful. The 
acts of an infant are unlawful, because of the 
defect in his understanding ; but the license 
authority of his guardian is a mark of his 


capacity; whence it is that in virtue thereof 
I an infant is accounted the same as an adult. 


him, but with a view to make him change | The illegality of the acts of a female or male 
his faith; and as he, of his own choice, slave is.founded on a regard to the right of 
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made the declaration of infidelity, and liis 
wife claims a separation, his allegation that 
“ he intended nothing ” cannot bo credited 
with the Kazee, who must therefore issue a 
decree of separation, although there he no 
separation in the sight of God. —If, on the 
ether hand, he allege that “ he intended 
merely to fulfil the design of the compeller, 
namely, to make a declaration of infidelity,* 
at the same time that he spoke under a 
mental reservation,*’ in this case his^ wife 
is separated from him both with the Kazee, 
and also in the sig^it of God ; because in this 
case he appears to have m^e a serious 
declaration of infidelity, notwithstanding he 
may have screened himself under the mental 
reservation.—In the same manner, if a per¬ 
son compel another to worship a cross, or to 
revile the holy person of the prophet, and 
he do so accordingly, and afterwards plead 
that “his design in worshipping wuis the 
worship of God,’* —<>r ** by Mohammed he 
meant some vo'ther than H.lie prophet,” his 
w*ife, claiming separation, is separated from 
him witii the Kazee, but not in the sight of 
God ;—whereas if he were thus to worship a 
cross, or to revile the prophet, under a mere 
mental reservation, his wife would be sepa¬ 
rated from him both with the Kazee, and also 
in the sight of God, for the reasons above 
stated- 


Liw. 


That is, relates to the mere point of 


the owner;—for if their acts (such as pur¬ 
chase and sale) were valid and efficient, they 
would be liable to debt, and^ their creditors 
might appropriate their acquisitions, or even 
sell their persons for the discharge of their 
demands, whence the master's advantage 
would be defeated. If, however, the master 
signify his assent to their acts, he thereby 
agrees to the destruction of bis right. With 
respect to the acts of a lunatic, they are not 
lawful under any circumstance, as he is 
utterly incompetent to act at all, although 
his guardian should agree to his so doing. 
It is otherwise with respect to a slave or an 
I infant: for a slave is possessed of personal 
competencj’’, and there is hope of an infant in 
due time attaining that competency,—whence 
there is an evident difference between those 
and lunatics. 

dVhence purchase^ or sale by them reqtiires 
the assent of their immediatp supeidor .— If a 
slave, an infant, or a lunatic, should sell or 
purchase any article, knowing at the time 
the nature of purchase and sale-, and intend¬ 
ing one or otlier of those, the guardian,^ or 
other immediate superior, has it at his option 
either to give his assent if he see it advis¬ 
able, or to annul the bargain ; because, os 
the control and suspension with regard to 
the acts of a slave are' on account ot the rigiit 
of his master, it follows that he has an option 
with respect to them ; and as the same con- 


t That is, “ in the eye of the Liw.” 


* Arab, teserrif, meaning transactions of 
any kind, such as purchase, sale, or so forth. 
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aiid suspension as to the acts of an 
infant Or a lunatic are with a view to the 


All contracts or achnowUdgments 
infant or lunatic are invalid; and so like^ 


3L 


sect^ty of their interest, their gpuardians ai‘e wise divorce or manumission pronounced by 


therefore to examine and attend to what may 
be good for them in their acts. It is requisite, 
moreover, that the persons here described 
know the nature of sale, in order that the 
pillar of the contract may exist, and the sale 
be concluded so far as to remain suspended 
tipon the guardian’s consent 5 —and a lunatic 
sometimes knows the nature of sale, and 
designs it, although he be incapable of dis¬ 
tinguishing between the protit and loss 
attending it.—(A lunatic of this description 
is termed a Matooa;—and his agency is like- 
wise valid,—as has been already mentioned 
ill treating of agency.) 


them. —No contract entered into, nor acknow¬ 
ledgment made by an infant or lunatic is 
valid, for the reasons before assigned; — 
and, in the same manner, divorce or manu¬ 
mission pronounced by them does not take 
place, the prophet having said, “ every 
divorce takes place except that pronounced 
by an infant.’*-“It is to be observed, more¬ 
over, that manumission is peculiarly pre¬ 
judicial :—and an infant does not understand 
the nature of divorce, as not being capable 
of desire ; and his guardian cannot possibly 
know whether the infant and his wife may 
not agree together after he attains maturity. 


Objection.—S us pense obtains only in sale; | —Hence the divorce or manumission pro- 


tho original rule in purchase being that it 
takes effect, upon the agent:* but in the 
present instance, purchase by an infant or a 
limatiD depends upon the assent of the guar¬ 
dian, in the same manner as sale by them. 

Reply. —The non-suspense of purchase is 


nounced by an infant are not suspended, in 
their effect, upon the consent of the guar¬ 
dian. 

Or by their guardiaixs on their behalf .— 
If, also, the guardian himself pronounce a 
diyoreo upon the infant’s wife, or grant mauu- 


only where its taking effect upon the agent ' mission to_ his slave, it does not take place 
is possible, as in the case of purchase by a ' ’ 

Fazoolee, or unauthorized person: but in the 
ease in question it is impossible that the 
purchase should take effect upon the agent, 
because of bis incompetency where he is an 
infant or a lunatic, and because of the injury 
to the master where he is a slave.—Purchase 
by them, therefore, is also suspended. 

Sat it operates upon them with respect to 
words only^ not with respect to acts .— It is to 
be observed that the three disquaiihedtions 
in question, namely, infancy, insanity, and 
servitude, occasion inhibition with respect to 
words, but not witli respect to acts because 
acts, upon proceeding from the'.actor, are 
existent and perceptible, whereas mere words, 
such as purchase, sale, and so forth, are 
accountecl existent only where they are 
lawful force and authority, which depends 
upon the design of them, a thing which, 


in opposition to other acts, such as purchase, 
sale, and so forth. 

They are responsible for destruction of 
property. —Ib’ an infant or a lunatic destroy 
any thing, they are liable to make a recom¬ 
pense, in order that the right of the owner 
may be preserved. The ground of this is 
that destruction occasions lesponsibility, in¬ 
dependent of the intention or design; — as 
where, for instance, a man’s property is 
destroyed, from being fallen upon by a per- 
' son walking in his sleep, or from the falling 
of an inclined wall, after due warning; in 
whicli cases the sleeper or the owner of the 
wall are responsible, although they did not 
design the destruction. 

Acknowledgment by a slave affects him¬ 
self not his master; and takes effect Upon 
him on his becoming free. — An acknowledg¬ 
ment made by a slave is efficient with 


in the case of infants and lunatics, is not ' respect to the slave himself, because of his 
regarded, because of their want of under- | competency ; but it is inefficient with re- 
stimding; nor in the case of slaves, because | speot to his master, from tenderness to his 
of the injury to their master.—In short, the 1 right; for if he were liable to be affected by 
disqualilications here considered occasion in- it, the debt or obligation contracted by the 
liibitiori with respect to speech, but not with slave's acknowledgment would attach ti> his 
respect to actionsunless, however, thovse ‘ [the slave’s] person or to his acquisitions, 
be of such a nature as to induce an effect ! which ^would be destructive ^ of his [the 
liable to prevention from Hie existence of a ‘ 
doubt, such as punishment or retaliation, in 
which case infancy or lunacy occasion inhi¬ 
bition ; whence it is that ini'auts or hinatics 
are not liable to punishment or retaliation, 
since no regard is paid to their design. 


^ Arab. Mobashir : meaning the actor^ or 
performer of any thing ; whence, in treating 
of crimes, it is translated the perpetrator. 
(The translator thinks it is proper to explain 
this distinction, because of the 'equivocal 
nature of the term agent.) 

t Arab. Ifyal. Meaning overt acts, such 
as a destruction of property, and so forth. 


master’s] property.—If, therefore, a slave 
make an acknowledgment concerning pro¬ 
perty, such property is obligatory upon him 
after he shall become free ; because a slave 
ts in himself competent to make a‘ valid 
acknowledgment, the validity of which is 
however obstructed by the right of his 
master ; but that right is extinguished 
upon his becoming free, and consequently 
the obstruction then ceases to exist.* 

Or on the instant, if it induce punishment 
or retaliation .—Ip a slave make an acknow¬ 
ledgment inducing punishment or retaiia-. 
tion, those are executed upon him on tffe 
instant, since he is aocounfed free with 
respect to his blood, whence it is that his 
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-^ast^r's acknowledgment affecting his blood 
IS ^ot aamitted. 

Jjivorce pronounced hy htm is valid.-- 
Htyoece pronounced by a slave is valid and 
efdcient, because of the saying [of the pro- 
pnetj before quoted, and also because the 
prophet has said, ' 



hended, whereas in him they are cc.. 
whence it is that ho is not entrusted wilh 
the care of his own property. Besides, if he 
were not under inhibition, there would bo 
no advnntago in withholding his property, 
since in such case he might still destroy 


, , „ ^ ^ MoKA.Trn ; what is kept from him, by bis words or 

are not masters ot any thing except divorce.’* j declarations. The argument of Haneefa is 
•—Resides, as a slave knows what is advis- that as a prodigal is still supposed to be a 
able tor him with regard to divorcing his person naturally endowed with sense and 
wife, he is^thereiore competenit to that act. understanding, as much as one who acts 
His masters right of property in him, more-1 discreetly, he therefore is not subject to in- 
over, or the advantage he derives from his hibition any more than a prudent person, 
services, are not liable to be thereby lost or The ground of this is, that if the prodigal 
defeated.—Divorce by a slave is therefore were subject to inhibition (that is, if his 
lawful and effectual. power of acting were doubted), he would 

be excluded from humanity, and connected 
with brutes, an exclusion still more injurious 
to him than any extravagance of which he 
could bo guilty; and to remedy the smaller 
evil by the greater would be absurd. If, 
however, in laying an inhibition upon a free 
man who is sane and adult any general evil 
be remedied (such as in disqualifying an 
unskilful physician, or a pronigate magis¬ 
trate, or a mendicant imposter), the inhibi¬ 
tion is lawful (according to what is reported 
from Ilaneefa), since in this instance the 
smaller evil is used to remedy the greater, 
which is just and reasonable. With respect 
to the argument for inhibition upon a prodi¬ 
gal, from the circumstance of his not being 
entrusted with his own property, it is not 
admitted, since inhibition is a still greater 
hardship upon him than withholding bis 
property; tor the legality of the smaller 
hardship does not prove the greater hard¬ 
ship to be legal. In the same manner, also, 
the analogy adduced betweeen a prodigal 
and an^ infant is not admitted, since an 
is incapable of pursuing his own 


nHA.PT'RR IT. 

OP IKDiniTIOlir PROM WEAKIVESS OF MIND.* 

Inhibition %oith respect to a prodigal ,— 
Haneepa has declared it as his opinion that 
there is no inhibition upon a freeman who is 
sane^ and adult, notwithstanding he be a 
prodigal ;t and also, that the acts of such 
a person, with regard to his property, are 
valid, although he be one of an extravagant 
and careless disposition, who throws away 
his property on objects in which neither his 
interest nor his inclination are concerned. 
A prodigal [Safeeya] signifies one who in 
consequence of a levity of understanding 
acts merely from the impulse of the moment, 
in opposition to the dictates of the la yV and 
of common sense.—A boo Xoosaf, Mohammed; 


and Shafei maintain that a prodiyal is under 
inhibition, and is interdicted irom acting i infant ... 
with his own property, as he expends his ' advantage, whereas a prodigal is capable 
substance idly, and in a manner repugnant , of so doing. Besides, although in subject- 
to the dictates of reason. Hence he is placed | ing the prodigal to inhibition Ms interest 
under inhibition for ms own advantage, be-, and advantage be consulted, still, however, 
cause of the analogy between him and nn i the iaw exhibits in one particular a tender- 
infant :—nay, he is to bo inhibited rather ' ness towards him, by enabling him to pursue 
than an infant, since m an infant careless- | his own advantage, which he acts coiitrarv 
ness and extravagance are only to be appro- to only from the vice or folly of his dis¬ 
position. In withholding his property from 
him, raore(weT, there^ is one particular ad¬ 
vantage ; for the dissipation of property 
by extravagance chiefly consists in making 


* Arab. Fisad; meaning (in this place) 

any species of mental depravity (not ocea- _ __^ 

sioned by a defect of understanding), or the idle and unnecessary donations •, and as his 


practice of any folly, such as extravagance, 
or so forth. 

t Arab. Safeeya. According to the lexicons 
it signifies light-minded. Prodigal may ap¬ 
pear, in many places, to be rather too harsh 
a term. The word might more literally be 
rendered indiscreet, it being frequently op¬ 
posed, in the sequel, to Ra.sbeed, a discreet 
person. As, however, the translator does 
not recollect any substantive in our language 
perfectly correspondent with this idea, he 
has thought it advisable to adopt that term 
which most nearly answers to the definition 
of the Mussulman doctors, althougli it be 
not precisely what he could wish. 


making these must depend upon the property 
being m his hands, there is therefore an 
evident advantage in detaining it from him. 

May he imposed by one magistrate and 
removed by another, —Ip a magistrate lay an 
inhibition upon a prodigal, and the matter 
be referred to another magistrate, and he 
annul the inhibition, and leave the prodigal 
at full liberty,it is lawful; for the inhibition 
imposed by the former magistrate is merely 
an opinion [Fitwa], not a decree, since to a 
judicial decree a plaintiff and a defendant 
are requisite, and those do not exist in the 
present instance. Besides, if the act of the 
magistrate, in thus imposing an inhibition, 
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INHIBITION. 


[ji^ered as a decree, there is a difie- 
’^jM>bnceTniiig its beinf? actually such, as 
Ffeueefa is not of this opinion. It is, liow- 
evcr, incumbent upon the second ma^ifistrate, 
in this instance, to maintain the virtue of 
the sentence [of inhibition], in order that it 
may continue in foi’ceand accordingly, if 
the prodigal perform any act after inhibition, 
and theaetm question be referred to the magis¬ 
trate who imposed the inliibition (or to any 
other), and this magistrate issue a decree au- 
nulling such act, and again the matter be 
referred to another magistrate, he is hound 
to uphold, and adhere to the sentence of the 
first magistrate, and not to annul it; for as 
the first or other magistrate, upon the matter 
being referred to them, had confirmed and 
subscribed to the sentence of inhibition, it 
cannot afterwards be reversed. 

The property of a prodigal youth raust he 
witJiheld from him until he attain tioenty five 
years of a^e.—Hais’-E.EFA has delivered it as 
his opinion, that if an infant be a prodigal 
at the time of his’ attaining maturity, his 
property must not be delivered to him until 
he be twenty-five years of age (still, how¬ 
ever, if he should perform any act with 
respect to his property prior to that period, 
it takes effect, since, according to Hancefa, 
prodigals arc not liable to inhibition) i—but 
upon completing his twenty-fifth year, his 
property must be delivered to him, although 
nis discretion should not be ascertained. 
The two disciples maintain that his property 
must not be delivered to him until such 
time as his discretion be fully known ; and 
that in the interim all acts performed by 
him are invalid ; for as mental imbecilitj" is 
the occasion of the obstacle to his power of 
action, it follows that the obvstacle continues 
as long as the occasion of it remains as in 
the case of an infant, who remains subject 
to inhibition, during the continuance of his 
infancy. The argument of Haneefa is that, 
withholding the property from the person in 
question is intended to operate merely as 
instruction, or as a species of discipline ; and 
i fc is most probable that a person, after attain¬ 
ing the age^ mentioned, will not be disposed 
to receive instruction, since it frequently 
happens, that a man arrived at those years 
is a grandfather, his son having a son born 
to him: hence in withholding his property 
there is no advantage whatever, since the 
view in withholding-it ia to make him sub¬ 
mit to instruction, which upou his attaining 
the age mentioned Can no longer be answered; 
—and it is therefore indispensable that his 
property be delivered to him. Besides, the 
reason for withholding his property from the 
person in^ question after he has attained 
maturity, is in consideration of the vestiges 




his majority, and afterwards become^ 
digal, still his property must be delivered to 
him, since the prodigality, in this instance, 
cannot be regarded as a vestige of infancy. 
It is to be observed that as, according to 
the tenets of the two disciples, an inhibition 
upon the prodigal in question is valid, it 
follows that a sale concluded by him is of no 
effect, in order that the advantage proposed 
in the inhibition may be obtained. If, how¬ 
ever, the sale be deemed advisable, the 
magistrate must give liis assent to it; be¬ 
cause here the sale possesses all the essentials 
of sale, being suspended in its effect merely 
for the advantage of the prodigal, and from 
a regard to his interest; and as the magis¬ 
trate is appointed to his office for the pur¬ 
pose of watching over and consulting the 
interest of the individual, it is therefore re¬ 
quisite that he examine whether the sale be 
advisable, in the same manner as it is his 
duty to investigate into a sale made by an 
infant who intends and is acquainted with 
the nature of sale, 

Tut a sale concluded hy him after ma¬ 
turity^ and before inhibition^ is valid. —Ip the 
prodigal, considered in the preceding ex¬ 
ample, conclude a sale before any inhibition 
has been laid upon him by the magistrate, 
such sale is valid, according to Aboo Yoosaf, 
since (agreeably to his tenets) to render the 
acta of the prodigal invalid, it is requisite 
that tljp magistrate lay an inhibition upon 
him, in order that inhibition may be fully 
established. According to Mohammed, on the 
contrary, the sale in question ivS unlawful, 
since, (agreeably to his tenets) the prodigal 
is in fact under inhibition after majority, 
as the cause of inhibition, namely prodi¬ 
gality, stands in the place of infancy. The 
same difference of opinion obtains concern¬ 
ing an infant who is discreet at the time of 
attaining majority, and afterwards becomes 
prodigal. 

Arid he may grant manumission, —If the 
prodigal in question emancipate his slave, it 
is valid and effectual, and the slave becomes 
free, according to the two disciples; whereas 
according to Shafei it is not eff'ectiial. In 
short, it is a rule with the two disciples that 
every act liable to be affected by jesting is 
also liable to be affected by inhibition, as 
(on the contrary) any act not affected by 
jesting is_ not affected by inhibition; for a 
prodigal is, in effect, a jester, inasmuch as 
the words of a jester, spoken to an unwi.se or 
absurd effect, proceed from mere passion or 
waywardness, not from a want of under¬ 
standing, and the same also of a prodigal; 
and as manumission is one of those things 
not affected by jesting. '* did even when 
spoken in jest, so in manner manu- 


or reinaining impressions of infancy and ! mission pronounced oy a prodigal is valid. 


as those continue only in the beginning of 
maturity, and are terminated by time, it 
follows that upon a time passing sufficient 
ior this purpose, his property must be deli¬ 
vered to him;—whence Haneefa maintains 
that if an infant bo discreet at the time of 


With Shafei, on the contrary, it is a rule 
that inhibition in consequence of prodi¬ 
gality is in effect the same rs inhibition in 
consequence of servitude (whence it is that 
after inhibition in consequence of prodi¬ 
gality no act whatever of the prodigal is valid 










-'^'!^ktp;6/manner as divorce pronounced by a 
siove); and as manuniission. by a slave is 
invalid, so in the same manner is manumis¬ 
sion by a prodij^al. It is to be observed that 
as, according to the two disciples, a manu¬ 
mission pronounced by the prodigal is valid, 
the slave therefore owes to his master (the 
prodigal) emancipatory labour to the amount 
of his whole value; because inhibition is 
laid upon the master with a view to his inte¬ 
rest and advantage; and as the preservation 
of his interest by a rejection of the manu¬ 
mission itself is impossible, it must therefore 
be rejected so far as to subject the slave to 
emancipatory labour for his full value; in 
the ^ same manner as holds in the case of 
inhibition with respect to a dying person ; 
for if a dying person emancipate his slave, 
he [the slave] must perform emancipatory 
labour on behalf of the creditors, where the 
person was involved in debt, or on behalf of 
the heirs, for two thirds of his value, where 
he died free from debt. It is elsewhere 
recorded, from Mohammed, that emancipa¬ 
tory labour is nob incumbent upon the slave 
thus emancipated by his master, being a 
prodigal; for, if it were due from him, it 
could only be so on behalf of the emanci¬ 
pator ; and the law docs not authorize the 
obligation of emancipatory labour on behalf 
of the emancipator, out of others. 

Or Tadbeer.—l^ the prodigal in question 
constitute his slave a Modabbir, it is lawful; 
because Tadbeer gives a title to niaiiurais- 
sion; and as actual manumission, proceed¬ 
ing from a prodigal, is valid, that which 
merely entitles to it is certainly valid.— 
Emancipatory labour, however. 


INHIBITION. 

effectual in the | prodigal die, she must perform 



patory labour [to his heirs pr creditor's] for 
her whole value; because his avowal of her 
being Am-Walid is the same as his acknow¬ 
ledgment of her being free, since the child, 
which would be an evidence of her freedom, 
does not exist in this case ; and as, if he had 
declared her to be free, she would owe eman¬ 
cipatory labour, so likewise in the present 
instance. It is otherwise, in the example 
before stated (where the child is supposed to 
be existing), since in that case an evidence 
exists of the slave being free. Analogous to 
this example i_s the instance of a dying per¬ 
son laying claim to a child born of his female 
slave; for in that case also the same rules 
prevail. 

He 7nay also marry. —Ip the prodigal here 
treated of marry any woman, such marriage 
is legal and valid; because jesting has no 
effect in matrimony ; and also, because mar¬ 
riage is one of his original indispensable 
wants. If, also, he specify any dower, it is 
valid to the amount of the woman’s proper 
dower, as that is one of the pertinents of 
marriage; but any thing beyond the proper 
dower is null, since for that there is no occa¬ 
sion, it being binding only in consequence 
of specification, which in this instance is no 
way advantageous to the prodigal:—the ex¬ 
cess, therefore, is invalid, in the same manner 
as where a person affected with a mortal 
disease marries, and specifies a dower greater 
than the proper dower. If, also, he divorce 
his wife before consummation, an half dower 
is^ due to the woman from his property, as 
his specification of a dower is valid to the 
amount of the proper dower. In the same 
manner ^also, if he marry four wives, or a 

for the 


13 not in 

cumbent upon the Modabbir diuing the new wife every day, it is valid, 
prodigal’s life, since lie still continues his reasons above specified, 
property. But if the prodigal die, without 
discretion having been ascertained in him, 
the Modabbir is in that case to perform 
emancipatory labour [to the prodigal’s heirs 
or creditors, as the ease may be], for the 
value ho bore as a Modabbir; because he 
becomes free upon his master's decease, at 
which time he is a Modabbir, and the case is 
therefore the same as if the master had first 
constituted him a Modabbir, and then eman¬ 
cipated him. 

Or claim a child horn of his feinale slave. 

—Iir' the prodigal's female slave bring forth 
a child, and lie claim it, the parentage is 
established in him, and the child is free, and 
the mother becomes his Am-Walid; for as 
the prodigal has occasion to make the claim 
in question, with a view to posterity, he is 
therefore accounted a discreet person with 
respect to the claim of offspring advanced 
by him. 

Or create his female slave Am-Walid, 
mdependent of such clami. —If the pro¬ 
digal's female slave be not in possession of 
any child, and the prodigal avow her to be 
his Am-Walid, she aeooraingly becomes his 
Am-Walid, to this effect, that he has it not 
in his power to sell her. If, however, the 


Out of his x)roperty is paid Zakat; and 
also ynaintenance to his parents, children, 
^ c . —Zakat is levied upon the property of 
the prodigal in question, as Zakat is incum¬ 
bent upon him. In the same manner also, 
subsistence^ is provided to his parents and 
children, his wife or wives, and all relations 
who have a claim upon him for main¬ 
tenance ; because the preservation of Lis 
wife and children is among his essential 
wants, and maintenance is due to his rela¬ 
tions by right of affinity; and no person’s 
right is annulled by his prodigality. It is 
to be observed that it is the Kazee’s duty to 
give the amount or proportion of Zakat into 
the prodigal’s hands, in order to his ex¬ 
pending it upon the proper objects of Zakat; 
ror as Zakat is a matter of piety, intention 
is therefore requisite in the payment of it. 
The Jxazee must, however, depute one of 
his Arneens to see that the Zakat be applied 
to its proper objects:—and in the case of 
maintenance to relations, he must pay the 
necessary sum into the Ameen’s hands, that 
he may distribute the same among those 
entitled to maintenance ; for as this duty is 
not a matter of piety, the intention of the 
donor is not requisite in the fulfilment of it. 
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_otherwise where the prodigal swears, or 

, a votive engagement, or pronounces a 

iJihar upon his wife; for in these cases he 
does not forfeit any property;, but has only 
to perform an expiation for Ids oath, vow, or 


manifesting the testator's gratitude 
or of acquiring rnerit in his sight. 

There is no mhibition upon a Fasik ,— 
Ooii doctors ai’e of opinion that no inhibi¬ 
tion is to be imposed on a reprobate [Fasik] 


Zinar, by fasting, this expiation being in- | with respect to his property, provided he be 
curred by his own act; and therefore if his ; endowed with discretionand original or 
performance of expiation by a payment of i supervenient depravity of manners are alikt; 
property were required, he would bo allowed ^ as^ far as regards this rule.. Shafei main- 
himself to expend his property to the degree , tains that inhibition is to be imposed upon a 
necessary;—but it is not so where any thing I person of this description as a punishment, 
is due from him not incurred by his own act, , in the same manner as on a prodigal; whence 

such as Zokat, and so forth. - 

He cannot he prevented from perforyning 

If the prodigal be desirous of _„ _ _ 

performing the ordained pilgrimage, he must , doctors upon this point are twofold. 

matter - . - — 


it is that (according to him) an unjust person 
is incapable of exercising jurisdiction or 
bearing evidence.™ The arguments of our 

FlitST, 


not be prevented, since this is a matter the word* of Got), in the Kohak, says, 

rendered incumbent upon him by a com- “Whenever ye perceive them to he 

mandment of Got), independent of any act I discreet, deliver to them their pro- 
on his part. The Kazee must not, however, I perty and the reprobate, in the case in 
entrust to him the sum requisite for his question, is supposed to be discreet witli 

travelling expenses, but must lodge it in ■' regard to the expenditure of his property. 

Wi ^-rt /-M 4-1-. I fi Tl/^rk 1WT ■T%-» 'wr ^ ^ _ 1 *.. J 


the hands of some trusty person among the I Secois ELY, a reprobate (according to 


pilgrims, to provide him a maintenance out 
of it upon the journey; for otherwise he 
would throw it away, or expend it on some¬ 
thing not relating to pilgrimage.—In the 
same manner also, if the prodigalbe desirous 
of performing the Arnrit,^ he must not be 
prevented; for as concerning the obligation 
of that there is a ditf'erence of opinion, 
caution dictates that no obstruction be of¬ 
fered to the observance of it.—In the same 
manner also, if he be desirous of performing 
a Kiran,t he must Aot be prevented, since 
by Kiran is understood the performance of 
Amrit and piigrimagej in one journey; and 
as he is not prevented from performing those 
separately, it follows that he is not to be 
prevented from performing the whole in one 
journey. 

Jlis bequests {to pious purposes) hold good. 
— If the prodigal fall sick, and make a 
variety of bequests to pious and charitable 
purposes, they hold good to the amount of a 
third of his whole property ; for rendering 
them valid is advantageous to him, since 
wlien the bequests take effect he has no 
louger any occasion for the property; and 
those bequests are used as a mean either of 


doctors) is competent to exercise authority, 
as being a Mussulman, and is consequently'- 
empowered to act with regard to his own 
property. 

People are liable to inhibition from care¬ 
lessness in their affairs .— The two disciples 
allege that the Eazee is at liberty to lay an 
inhibition upon persons on account of care¬ 
lessness or neglect in their concerns, although 
they he_ not prodigal. Their argument is 
that an inhibition imposed upon a person of 
this description -is advantageous to him. 
Shafei concurs with the two disciples in this 
opinion. 

Section. 

Of the Time of attaining PuheHy." 

The puberty of a hoy is established by cir¬ 
cumstances^ or upqn his attaining eighteeti. 
years of age ;— and that of a girl^ hy cir¬ 
cumstances, or noon her attaining seventeen 
years of aye.—T he puberty of a boy is 
established by his becoming subject to noc¬ 
turnal emission, liis'iuinrcgnating a woman, 
or emitting in the abt oi coition ; and if none 
of these be known to exist, his puberty is 
not established, until he have completed 

______ __ I ids eighteenth year.—The puberty of a girl 

I is established hy menstruation, nocturnal 
* This is also prqnounced Omara. It emission, or pregnancy ; and if none of these 
applies to certain ceremonies used by the have taken place, her puberty is established 
pilgrims at Mecca, namely, compassing the j on the completion of her seventeenth year. 


Kaba,.or temple, seven times, and running 
between Siffa Mirwa, which must be per¬ 
formed before the visitation to the temple: 


What is hero advanced is according to 
Haneefa. The two disciples maintain that 
upon either a boy or girl completing tluj 


V but concerning the necessity of those obser- ! fifteenth year they are to be declared adult 

vances there is a dificreuce of opinion among — -i. _/• tt ^ . 

the'Mussulman doctors. 

t Kiran signitics performing the cere¬ 
monies of pilgrimage in company with 
others, 

t As the Amrit is not regarded as an 
essential part of pilgrimage, that and the 
visitation to the temple (properly termed the 
pilgrimage) are considered under different 
heads. 


there is also one report of Haneefa to the 
same effect and Shafei concurs in this 
opinion.—It is also reported, from Haneefa, 
that to establish the puberty of a boy nine¬ 
teen years are required.—Some, however,, 
observe that by this is to bo understood 


* Puberty and majority are, in the Mnssul. 
man law, one and the same, 

B^k 
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eomplctiou of eigliteoji years and 
fekd-^mmciiceinent of the nineteentli.; and 
consequently, that this report perfectly 
accords with, the other. Some, again, affirm 
that this is not the sense in which the last 
report is to be received; for there have been 
other opinions reported from Ilaneefa on this 
point, different from that first recited as 
above; because some authorities expressly 
Bay that (according to him) the puberty of a 
boy is not counted by years until he shall 
have completed his nineteenth year. ^ It is 
to be observed that the earliest period of 
puberty, with respect to a boy, is twelve 
years, aud wdth respect to a girl, nine years. 

Their declaration of their oivn puhorti/^ at 
a prohahle season^ must be VViiKN 

a boy or girl approaches the age of puberty, 
and they declare themselves adult, their 
declaration must be credited, and they 
become subject to all the rules affecting 
adults; because the attainment of puberty 
is a matter which can only be ascertained by 
their testimony; and consequently, when 
tliey notify it, their notification must be 
credited, in the same manner as the declara¬ 
tion of a woman wth respect to her courses. 



CHAPTEH III. 

OS' TimiBIXION ON ACCOUNT OF PEBT. 

A debtor is not liable to inhibition .— 
IIanbepa is of opinion that no person can bo 
laid under inhibition on account of debt. If, 
therefore, a debt be proved against any per¬ 
son, and the creditors require the Kazoe to 
imprison him and lay him under inhibition, 
still the Kazeo must not do the latter be¬ 
cause as laying him under inhibition is a 
destruction or sixspension of his competency, 
it is not therefore allowable for the remedy 
or removal of a particular injury. 

Nor can his property he made the subject 
of any transaction.— the debtor be 
possessed of property, still the ICazee ,is^not 
at liberty to perform any act Nvith it, as 
this wmild be a species of inhibition, and his 
thus acting with the property would, more¬ 
over, bo an act of conversion without the 
assent of the proprietor, and consequently 
null, according both to the Koban and the 

Pkmnn. , t r • i- 

But he may he imprisoned. — It is, now- 
fever, requisite that the magistrate imprison 
the debtor, and hold him in durance, until 
such time as ho sell his property for the 
rli-cf'arge of his debts, and the rendering of 
jiistion. The two disciples say, that if the 
creditors require the Kazee to impose an in¬ 
hibition upon their insolvent debtor, it is 
requisite that lie impose an inhibition upon 
him accordingly, and prevent him from 

* That is, to purchase, or sell with it| &c. 


selling, or transacting, or making, ackk.^— 
lodgments, in order that his creditors maj 
not sustain au injury ; because restriction is 
imposed upon a prodigal only out of a regain 
for his interest; and in imposing the same 
upon a debtor a regard is manifested to th(5 
interest of his creditors; for if an inhibition 
upon him were not authorized, it is not im¬ 
probable that ho might act collusivcly, or, 
in other words, might declare that ** the 
property in his possession belong to a par¬ 
ticular person,’’ notwithstanding it actually 
belongs to himself and not to the other, his 
declaration being made merely with a view 
that the property might not go to his credi¬ 
tors,—whence the right of the creditors 
would he defeated.—(It is to he remarked, 
that what the two disciples say of an inhibi¬ 
tion being laid upon the debtor with respect to 
sale, applies only to the sale of anything foi^ 
a price short of its real value ; as the right of 
the creditors is not injured by his selling an 
article for an adequate price. Besides, the 
prohibition ot the sale exists only on account 
of the creditors* right; and as their right is 
not annulled by such a sale, he need not be 
prohibited from concluding it.) — It is also 
lawful (according to the two disciples) for the 
Kazee to sell the debtor’s property, where he 
himself declines so doing, and to divide the 
price of it among the creditors in proportion 
to their respective claims; because^ it is 
incumbent upon the debtor to sell his pro¬ 
perty for the payment of his debt; and 
consequently, upon his declining so to do, 
the Kazee is his substitute for that purpose, 
in the same manner as a Kazee is the sub¬ 
stitute of the husband for ppnouncing a 
separation between him and his wife, where 
he is an eunuch, or impotent. Tho argument 
adduced by our doctors on behalf of Haneeta, 
and in reply to the two disciples, is that 
collusion IS a matter of uncertainty. And 
with respect to sale, it is not to be par¬ 
ticularly appointed for the payment of debts, 
since it is m the debtor's power to discharge 
what he owes by various other means, such 
as borrowing or begging; whence it is not 
lawdul for the Kazee to appoint a sale. It is 
otherwise in the case of a husband who is 
an eunuch or impotent, as in that instance 
separation is the appointed remedy. _ The 
debtor, moreover, is not imprisoned with a 
view to sale (as alleged by the two disciples), 
Wt with a view to the payment of his debts, 
and to constrain him to adopt some method 
for the discharge of them.—Besides, if it 
were lawful for the Kazee to set up tho 
debtor’s property to sale, ho could not law¬ 
fully have recourse to imprisonment, since 
that would bo injurious both to the debtor 
and the creditors, as being vexatious to the 
former, aud creating a delay in the discharge 
of the latter’s right, whence the imprisonment 
would not be sanctioned by the law; * 
whereas it U in fact iitrictly Inirfiil. 

Jf he he of of the same 

denomination as his debtf the ICazee may 
make payment with it; or, if the species be 
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INHIIUTION. 


Jie may sell it for this purpose .— i 

Jtae debts owing by the debtor in question ' 
consist of dirms, and the property possessed 
by the debtor also consist of dirms, the Kazee 
may in this case discharge the demands upon 
hirn without his consent. This is a point in 
whioli all our doctors coincide; for as the 
creditor is here at liberty to take his right 
without the debtor’s consent, it follows that 
the Kazee is at liberty to assist him in tlie 
recovery of it. Tf, on the contrary, tho debt 
consist of dirms, and the property in the 
debtor’s hands he deenars, or vice versa, the 
Kazee is in this case empowered to sell such 
property for payment of the debt. This is 
according to Haneefa, and proceeds upon 
a favourable construction.—Analogy would 
suggest that the Kazeo is not at liberty to 
sell the property in this instance, in the 
same manner as he is not at liberty to sell 
the debtor’s household goods, or other effects. 
The reason, ho\Vever, for a more favourable 
conatnietion of the law, in this partic ular, is 
that dirms and deenars are both alike with 
regard to their constituting price and repre^ 
senting property, as, on the other hand, they 
differ from eachpther with regard to appear¬ 
ance : hence, becauso of their similarity in 
the one shape, the Kazee is empowered to act 
with respect to them ; and because of their 
dissimilarity in the other shape, the creditor 
is not at liberty to take them without the 
debtor’s consent. It is otherwise with respect 
to goods and'effects, since those nre^ objects 
of desire and use, both in appearance and 
reality, whereas dirms and deenars are merely 
a moans of oh^ining such objects. 

little in selling off a debtor's property. —Jisr 
discharging debts, that part of the debtor's 
property which consisf^i of money* is first'! 
disposed of, them .his effects and household 
furniture; and last of all his houses and 
lands; for in this mode of adjustment a 
regard is paid to the ease and convenience of 
both parties. The debtor’s clothes, also, 
niust be sold, excepting only one'suit, which 
is sufficient to answer necessity. Some, how¬ 
ever, say that two suits must be left with the 
debtor, one suit being in use whilst the other 
is washing. 

Acknowledgments by a debtor are not 
binding on him. until his debts he paid. —If a 
debtor make an acknowledgment whilst under 
inhibition,'!'such acknowledgment is not bind¬ 
ing upon hira until he shall have satisfied 
Ids creditors ; for as their right was first con¬ 
nected with his property, ho is therefore not 
at liberty to annul it by an acknowledgment 
in behalf of any other person. It would be 
otherwise supposing the debtor to destroy a 




person’s property; for in that case ho 
be responsible, and the owner of the property 
so destroyed would come in upon an equal 
footing with the other creditors, as the de¬ 
struction of property is a' sensible and per¬ 
ceptible circiimstauce, and therefore cannot 
possibly be set aside. If, also, the debtor 
acquire or obtain property after inhibition, 
his acknowledgment, as above, takes eff*oct 
with respect to such property; because thu 
right of tho former creditors is not conneetud 
with this property, it not existing at the 
time of inhibition. 

A debtor {being poor) gets a subsistence out 
of his propertyj and also his ivivos^ childreny 
and uierine kindred. —A sunsi9TE>rci'i must 
be paid to the debtor out of his property 
(provided he be in poverty), and also to Iris 
wives, infant children, and uterine kindred; 
because his indispensable wants precede the 
right of his creditors; and also because, as 
the maintenance of his wife, (S:e., is their 
right, it^ cannot ho annulled by inhibition, 
whence it is that if he were to marry, Ids 
wife comes in upon an equal footing with his 
other creditors, to the amount of her proiier 
dower. 

A debtor^ on pleading poverty, is im-' 
prisoned. —If the debtor he not possessed of 
any known property, and the creditors re¬ 
quire the Kazee to imprison him, he at tho 
same time declaring that “he has nothing," 
the Kazee must in this case imprison him on 
account of such debts as he may have in¬ 
curred by contracts, such as a dower, or an 
obligation undertaken by hia becoming bail 
for property.—(Those cases have been already 
discussed at large in treating of the duties 
of the Kazee, and therefore a repetition in 
this place is unnecessary.) 

'General 7'tdes with respect to him ichiht in. 
prison. —If the debtor who pleads poverty, 
as above, fall fiick* in prison, he is never- 
theldss continued in durance, provided he 
have an attendant to wait upon him and ad¬ 
minister medicine to him :— but if he have 
.no such attendant, he must in that case he 
liberated from conffnement, lest he perish. 
If-he he an artisan, he must he prevented 
from following his trade, and must not he 
suffered to do any work, in order that, from 
distress-, ho may be compelled to pay hia 
debts, ♦—This is approved. If he be possessed 
of a female slave, under such circumstances 
as that he may cohabit with her,t.he must 
not bo prevented from so doing ; since carnal 
connexion is required to satisfy a man’s 
appetite in the same manner as eating or 
drinking; and he therefore must not be pre- 


* Arab._ Nakd, which literally signifies 
cash, but in this place comprehends all sorts 
of property which come under the denomi¬ 
nation of Mai, as opposed to Kakht and 
Matta [goods and effects], 
t Proceeding on the idea of the two disci¬ 
ples, that “he may be put under inhibition.” 


at first sight, does not apnear con¬ 
sistent with the tenderness exhibitea towards 
a debtor in other instances. It is to he 
recollected, however, that tho^ debtor in 
question is imprisoned on suspicion of hia 
being possessed of propeity, which he denies. 

f That is, under such circumstances us 
make her lawful to hira. 

n ^ 








INHIBITION. 


Troni indulging liimself in this, any 
ri;lian from eating or drinking. 

After liberation^ the creditors are at liberty 
to pursue him. —Uroir his being liberated 
from, prison,* the creditors must not bo ob¬ 
structed in enforcing their claims against him, 
but are at liberty to pursue him.f They 
must not, however, prevent him from trans¬ 
acting business or travelling. The reason of 
this is that the prophet has said, “ the pro¬ 
prietor of a right has a hand and a tongue," 
meaning, by the hand, the power of pursuing, 
and by the tongue, the power of demanding 
the right. The creditors are also at liberty, 
in this ease, to take the excess t of the 
debtor’s earnings, and divide it among them¬ 
selves in proportion to their respective claims; 
for as their right is equal with regard to 
power, attention must bo paid equallj^ to that 
of each. The two disciples maintain that 
upon the Kazee declaring the debtor's poverty 
[insolvency] the creditors must be obstructed 
(that is, must be lucvented from pursuing 
the debtor), unless they adduce evidence to 
prove his being possessed of property; for 
as (according to them) the Kazee’s decree of 
poverty on behalf of the debtor is valid, his 
inability to discharge liis debts is thereby 
fully established, and this being the case, he 
is entitled to an indulgence until he may 
acquire property, and thereby become sol¬ 
vent. According to Haueefa, on the con¬ 
trary, the Kazee’3 decree of poverty on 
behalf of the debtor is not valid; because 
property comes in the morning and goes in 
the evening. Besides, as witnesses possess 
a knowledge of property only with regard 
to appearance, evidence therefore, although 
it be proof sufficient to release the debtor 
from prison, is yet not proof sufficient to 
annul the right of the ci'editors, that is, 
their title to pursue the debtor, Witli re¬ 
spect to the exception stated in relating the 
opinion of the two disciples, .that “ the 
creditors must not be obstructed.'unless they 
adduce evidence to prove the debtor’s being 
possessed of property," it is an argument 
that evidence of wealth has a preference 
over evidence of poverty; because^the for¬ 
mer tends to prove new matter, since the 
possession or acquisition of wealth is supp- 
venieut, whereas indigence is original. VVitli 
respect, on the other hand, to what has been 
said, in speaking of the right of pursuing, 
&c., that creditors " must not prevent the 


In consequence of the Kazee passing a 
decree of insolvency in his behalf. 

f Arab. Molazimat, meaning a continual 
personal attendance upon or watch over him. 
This is a customary mode of proceeding', with 
respect to debtors, among all Mussulmans, 
and is termed, in Persia and Ilindostan, 
Nazr-band, which may be rendered holding 
in sight. 

J Meaning any balance which may remain 
after the maintenance of the debtor and his 
family. 


debtor from transacting business, or travm- 
ling," it is an argument that the creditor is 
at liberty to pursue the debtor by accompany¬ 
ing him wherever he goes, but not by tixing 
him in any particular place ; for this would 
be imprisonment. If, also,^ the debtor go 
into his house upon any business, the credi¬ 
tor is not at liberty to enter with him, but 
must stand at the door until he come forth; 
because men stand in need of some private 
and secluded place. 

Andhavc an option ^ if he prefer continuing 
in priso7i. —If a debtor be desirous of con¬ 
tinuing in prison, and his creditor be rather 
desirous of holding him in pursuit, regard is 
paid to the option of the creditor, as that is 
the most effectual towards obtaining the 
desired end, since he, it is to be supposed, 
will adopt such measures as may distress the 
debtor, and thus compel him to do j ustice. If, 
however, the Kazee perceive that the debtor 
is subjected to any particular mjurjr (from^ 
the creditor in the exercise of the right of 
pursuing, as, for instance, not permitting 
him to enter his own house),^ in this case ho 
[the Kazee] must imprison him [the debtor] 
in order to repel such injury. 

A male creditor ^canyiot pursue his female 
dehtor.—lv the debtor be a woman, and the 
creditor a man, the creditor niust not be suf¬ 
fered to pursue her, since if this were ad¬ 
mitted, it would induce the retirement of a 
man with a strange woman. The creditor, 
however, is at liberty to depute a oonfidential 
female to attend the debtor in the exercise of 
his right. 

Case of a purchased article being in the 
debtor's hands upon his failure. — If a debtor 
become poor,* having at the same time in 
his hands effects purchased from a particular 
person, this person, in recovering the price 
of such effects, is upon an equal footing with 
the other creditors. Shafei maintains that 
in this case it is the duty of the Kazee to 
lay au inhibition upon the purchaser, pro¬ 
vided the seller require him so to do ; and 
then that the seller has it at his option to 
dissolve the sale j for the purchaser has 
become incapable of paying the price ; and 
this occasions a right of dissolution, in tho 
same manner as the inability of the seller 
to deliver the article sold. Xho ground of 
this is that sale is a contract of exchange, 
which requires perfect equality;—in tho 
same manner as a contract of Si Him; in 
other words, if the person who receives tho 
advance, in a contract of Sillim, be incapable 
of delivering the article advanced for (from 
its not being procurable, for instance), the 
advancer has it at his option either to -svait 
the other may procure the article, or 
to dissolve the contract and take back 
what he had advanced; and so likewise in 
the present instance. The argument of our 
doctors is that poverty occasions an inability 


* This, in effect, signifies the same as 
failing, or becoming bankrupt. 









: XXXYIL] 


USURPATION. 




a speciflo delivery.’^ In the case carpet of another; because by the 
in ffuestioD, nowever, the purchaser is not: the slave of another, and. by loading’ the 
under any obligation to make a specific quadruped of another, the possession ottJie 
delivery, but merely to make a delivery of proprietor is destroyed; whereas by sitting 
the price [of the article purchased], which upon the carpet of another the possession ot 


is a debt upon him. Hence the seller is not 
endowed with aright of dissolution in con¬ 
sequence of the purchaser’s inability to 
make such speoifio delivery. 

Objection.—I f debt in general be obliga¬ 
tory upon the purchaser, and not a particular 
substance, it would follow that the purchaser 
is not discharged of the demand by his giving 
money, and the seller taking possession of 
it, since substance is difiei-ent from debt. ^ 

Reply. —By the seller taking possession 
of the particular money, a substitution is 
established between this substance and the 
debt owing by the purchaser ; and as this is 
the original object in paying debts, regard 
must therefore be had to it, unless that bo 
impossible, which however is not the case in 
the example here considered,—It is other 


the proprietor is not destroyed. 

A toil fid usurper is an offender.^ It is to 
bo observed that if any person knowingly 
and wilfully usurp the property of another, 
he is held in law to be an offender, and be- 
eotnes responsible for a compensation, tr, 
on the contrary, he should not have made 
the usurpation knowingly and wilfully (as 
where a person destroys property on the 
supposition of its belonging to hirasell, and 
it afterwards proves the right ot another), 
ho is in that case also liable for a compen¬ 
sation, because a compensation is the right 
of man ; but ho is not an offender, as his 
erroneous offence is cancelled. 

Hhe usurper of an artiele of the class of 
similars is responsible for a similar^ if it be 
destroyed in his possession, iP person 


wise in a _ __ , 

regard can be paid to substitution, as it 
cannot there be admitted;—whence it is 
that, in contracts of Sillim, the substance, 
or particular sum taken possession of, is 
accounted to be, in effect, the thing for 
which the advance is made, and which re¬ 
mains a debt upon the person who receives 
such sum 


BOOK XXXVI. 

OP MAZOONS, OR LICENSED SLAVES. 

[This has been omitted /or the same reason 
as Hook F.] 


contract of Sillim; for there no i usurp any thing of the class of similars, 
- - .... •. 1 articles estimable by weight, or by 

measurement of capacity, and of .which the 
particulars are nearly equal, and it be after¬ 
wards destroyed in nis possession, he is in 
that case responsible to the proprietor for a 
similar; because Uob has so ordained in the 
Koran; and also, because the giving ox’ a 
similar in return is the justest method, since 
a regard is thereby shown both to the genus 
and the substance, and consequently the 
injury to the proprietor is thereby removed 
in the most eligible manner. If, however, 
the usurper be not able to give a similar, 
because of no similar being to be found, he 
in that case becomes responsible for the value 
which the article bears at the time of the 
suit or contention. This is according to 
Haneefa. Aboo Yoosaf maintains that ho 
becomes responsible for the value the thing 
bore upon the day of nsuTpation. Mohammed, 
on the other hand, has said that he becomes 
responsible for the value it boro upon tho 
day when the similar was not to he found or 
procured. The reasoniug of Aboo Xoosaf is, 
that whenever a similar became unattain¬ 
able, the thing then became the same as if 
it was not of the class of similars, lieuoo 
it is necessary to have regard to the value 
on the day or usurpation; because usurpa¬ 
tion being the cause which induces respon¬ 
sibility, it followr. that the value on the day 
of the establishment of the cause ought to 
be regarded. Tho reasoning of Mohammed 
is, that the usurper is responsible for a simi¬ 
lar ; and that, as this re.sponsibility is ufU-r- 
wards referred to the value, for no other 
rcftson than that a similnr is not to bo found, 
it follows that regard is to be. had to the 
value the article boio on that day.* The 
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OR USURPATION. 


OF OIIAZB, 

^Definition of the term. — Gkazc, in its 
literal sense, means the forcibly taking a 
thing from another. In the language of the 
LAW' it signifies the taking of the property 
of another, which is valuable and sacred, 
without, the consent of the proprietor, in 
such a manner as to destroy the proprietor s 
po^sesAion of it. , . ,,.77 

Acts by tvhich usurpation is established.— 
AVhbnce it is that usurpation is established 
by exacting service from the slave of another, 
or by putting a burden upon the quadruped 
of another; but not by sitting upon the 

* Arab. Ain, meaning (in tlds place) tlie 
particular sum of money owing to the seller. 
It is proper here to observe that the Arabian 
lawyers make an essential distinction be¬ 
tween debt and substance, the former being 
considered as merely ideal, until it be rea¬ 
lized. 


* Arab. Yawra-al-Inkatta.—Literally, the 
day of termination ; meaning, the day on 
w'hich the power of rctAirning a compensa- 
; tion by a similar terniinatecl. 
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rcitH»'>uin.g of Haueefa is, that the respon¬ 
sibility is not referred to the value imme¬ 
diately upon the extinction of a similar, 
since the proprietor may, if he please, delay 
until a similar shall he found: but that the 
responsibility is referred to the value merely 
on account of the decree of the ICazee; and 
that therefore the value on the day ot con¬ 
tention (which is the day of the decree ot 
the Kazee) oiig'ht to be regardedIt is other¬ 
wise with respect to a thing which is not oi 
the class of similars; because in such case 
the value is demanded from the usurper in 
virtue of the original cause, namely, the 
usurpation; and tJiereforo the value it bore 
on tbe clay of usurpation is to be regarded. ^ 

If the article he of the class of non-simi¬ 
lars. he is responsible for the value.—lie a 
person usurp any article of the class of non- 
similars (bucIl as where the particulars are 
dittorent, like household goods), he is in that 
case responsible for tbe value the article bore 
on the day of usurpation ; for as it is here 
impossible to preserve the right of tho pro¬ 
prietor with respect to quality, 
tore necessary to preserve_ that right with 
respect to substance only, in order that the 
injury to him may be done away m tlie 
utmost possible degree. (It is to be observed, 
that if a person usurp wheat in which there 
is a mixture of barley, he becomes then re¬ 
sponsible for tho value, as that is of the class 
nf non-similars.) 

The actual article usurped must he restored 
to the proprietor, if it he extant .— It is in¬ 
cumbent upon an usurper to restore the 
identical article usurped to the proprietor of 
it, provided it be extant in his possession; 
because tho prophet has said*, “ It is inmim- 
hent upon a person who takes a thing 
another to restore it to him;*’ and also, ‘ It 
is not lawful for a person to take the goods 
of his brother in any manner” (that is, 
neither in a familiar easy way, nor by vio¬ 
lence and contention) ; “ and therefore, n a 
person do take any thing, he must restore it 
to its owner; *’—and also, because the pro- 
]>rietor’s seisin or possession of his property 
being his own right, Avhich tho usurper has 
clestroyed, it is therefore incumbent on the 
usurper to restore the right to its owner, 
that is to say, to give back the actual thing 
taken. This, moreover, is what is originally 
incumbent, agreeable to the opinion of most 
of the learned; and the giving of the value 
to the proprietor is merely a cause of release 
from strife, inasTniich as it is defective; 
wliereaa the perfection lies in the restoration 
of the actual thing. Some of the learned, 
however, have said that the original obliga¬ 
tion is that of giving the value; and that 
the restitution of tho actual article is merely 
a cause of release. A result of this ais- 
aarreement appears in the diiierent deduc¬ 
tions arising from it; as where, for instance, 
the proprietor exempts the usurper iroin the 
walue, at a time when the actual thing is ex¬ 
tant in his possession ; in which case, accord¬ 
ing to the latter opinion (above mentioned, 



of some of the learned), the exemption 
valid ; whence if tho article be destroyed in 
the possession of the usurper subsequent to 
the exemption, he does not (according to 
their tenets) become responsible for a com¬ 
pensation ; whereas, in the opinion of most 
of the learned, he becomes responsible. ^ 

In the place tohere it ?.vas usurped.—I t is 
to be observed that, according to tho opinion 
of most of the learned it is incumbent upon 
the usurper to restore the thing to the pio- 
prietor in the place where ho had iisurpcd it, 
because the value ot things varies in dif¬ 
ferent places. 

And failing of this, the usurper must he 
imprisoned until he mahe satisfaction, — 
the usurper plead that ho has lost the 
article, the magistrate must cause him to he 
imprisoned for a length of time aufUoient to 
ascertain whether or not he has the thing in 
his possession, and must then enjoin him to 
give the value of it. Ihe reason of this is, 
because the original obligation is the restora¬ 
tion of the actual thing, and the circum¬ 
stance of tho loss of it being merely an 
accident, is not credited, as it is contradicted 
by appearances; in the same manner as 
where a person who owes the price of goods 
pleads poverty, in which case ho must bo 
confined until the truth of his plea be ascer¬ 
tained. — Whenever, therefore, it becomes 
known that the article usurped lias really 
been lost in the possession of tbe usurper, 
the obligation to restore the actual thing is 
annulled, and a compensation (that is,.the 
value of the thing) becomes obligatory. 

Usurpation {so as to occasion responsibility) 
cannot Uike place hut in moveable property. 

It is farther to be observed, tliat usurpation 
(so as to occasion responsibility) takes place 
only with respect to moveables, iuch as a 
garment, or the like; for the destruction of 
the proprietor’s possession cannot otherwise 
he effected than by removal. If, therefore, 
a iierson should usurp land, and the land 
be destroyed in his possession (that is, be 
rendered useless by an inundation, or the 
like), the usurper is not responsible for it. 
This is the opinion of Ilaneefa and Aboo 
Yoosaf. Mohammed alleges that the usurper 
is responsible for the land; and this is the 
first opinion of Ahoo Yoosaf, which has like¬ 
wise been adopted by Shafei. The argu¬ 
ments in favour of the latter opinion are, 
that the possession of the usurper is estab¬ 
lished with respect to the^ land usurped, 
which occasions destruction^ ol^ the pro¬ 
prietor’s possession, since it is impossible 
that one thing can bo in tho possession ot 
two people at one and the same time.— 
Usurpation, therefore, which means the 
annihilation of the proprietor's possession, 
and the establishment of the usurper’s, 
exists in the case of laml; hence land is in 
tills respect the same as moveable property, 
and therefore the usurper of it is responsible 
for it; in the same manner as a denying 
trustee ; that is, if a person deposit land in 
the hands of another, and that other after- 
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deny the deposit, in that case he 
J>^feytnes responsible tor the land, and so also 
in the case in question. The arguments of 
Ilaneefa and Aboo Yooaaf arc, that usurpa¬ 
tion is the establishment of the usurper’s 
possession by a destruction of that of the 
proprietor, in such a manner that the cause 
of the establishment of the possession, and 
of the destruction of it, is the action of the 
usurper with respect to the thing usurped, 
such as the removal of it from one place to 
another. Now this is impracticable with 
respect to land or houses, because tho pro¬ 
prietor’s possession of these cannot otherwise 
be destroyed than by driving him from them. 
But the driving away of the proprietor from 
his house (for instance) is not an action of the 
usurper with respect to the thing, but with 
resi)ect to tho person of the proprietor, and 
therefore aTnounts to tho same as if he were 
to remove the proprietor from his cattle. In 
tlic usurpation of moveables, on the con¬ 
trary, the removal is the action of ^ the 
usurper operating with respect to the article ; 
and this is usurpation. Y/ith respect to the 
case of a trustee who denies the deposit 
(adduced by Mohammed as being analogous 
to the case in question), it is not admitted to 
be such; but allowing that it were, it is 
answered that the necessity for a compensa¬ 
tion in that instance arises from the want of 
Care which is manifested by the denial of 
the trustee. _ -n a 

The u&urpev o,f it house is responsible^ for 
the furniture.— usurper is responsible, 
according to all our doctors, for whatever 
he breaks of a house, either by his residence 
in it, or by his pulling it down, because that 
is a wilful destruction, and compensation 
for fixed property is incurred by" wilful 
destruction—as where, for instance, a person 
removes thc^ manure or water from land, that 
beino" an act witli respect to the substance 
of the land. 

But if he sell the house^ and the pro- 
prietor hare no loitnesses^ he is not respon~ 
sihle ,—If a person usurp a house, sell it, 
and deliver it to the purchaser, and after¬ 
wards acknowledge the usurpation, and the 
purchaser deny it; and there be no wit¬ 
nesses on the part of the proprietor to prove 
it* in this case there is a disagreement be¬ 
tween Haneefa and Aboo Yoosal ou one 
side, and Mohammed on the other; for, ac¬ 
cording to the twm disciples, the seller ot 
Iho house is not responsible on account of 


v«i 

the produce of the land the amount 
stock, that is to say, the quantity of the 
seed sown, and also the amount he may have 
paid for the damage ; and it any surplus 
should thou remain, ho must bestow it in 
charity.—The compiler ot the Kedaya re¬ 
marks that this is according to Haneefa and 
Mohammed ; hut that Aboo Y oosat has said 
that it is not necessary to bestow the surplus 
in cdiarity. I heir arguments shall ho re¬ 
cited at large hereafter. 

The usurper of a moveable is responsible 
for the value in case of its destruction,— 
AYbei/ an article of usurped moveable pro¬ 
perty is destroyed in the possession of the 
usurper, whether by his act, or by the act of 
another, in either case he is responsible for 
the value of itaccording to those w^ho 
hold that tho giving of the value is origi¬ 
nally incumbent, and the restitution or tlie 
actual thing a release, because the release- 
men t being here impracticable, the giving 
of the value which was originally due is 
therefore established; — and also according 
to those who hold that the restitution of the 
actual thing is originally due, and that the 
giving of the value is merely subordinate 
thereto; because the lulhiment of what is 
originally due being impracticable, in con¬ 
sequence of the destruction ot the actual 
thing, the value of it is therefore duo. 

If he himself render it defective he is 
responsible for such defect, —If an usurper 
should, with his own hands, render defective 
the thing he had usurped, he is in that case 
responsible for such deiiciency; for as, in 
consequence of the usurpation, he is respon¬ 
sible for the thing usurped, in all its parts, 
it folloTVs that whenever the restitution of 
any part of it becomes impracticable, the 
value of that part is due from him. 

But not for any depreciation it may have 
sustained i?i his tiands. — It is otherwise with 
I respect to a diminution ot the value by 
depreciation; since for^that the usurper is 
not responsible, provided he restore the 
thing in the place of usurpation ; because a 
diminution of the price arises from the 
diminution of desire on the part of the pur- 
shaser, and not from tlie ruin or destruction 
of any of the parts of the thing.—It is also 
otherwise with respect to things sold which 
become dcfoctive in the possession of the 
seller prior to his delivery of them; for he 
is not in that ease under a necessity of 
compensation to the pui^chaser; because re¬ 


the sale and' delivery of it to the purchaser i sponsibility for the article of sale ia a re- 


(coutrary to the opinion of MohaTunied)^; 
because sale and delivery to the purchaser is 
merely an usurpation on the part of the 
seller; and usurpation of moveable property 
(according to the tAVO disciples) does not in¬ 
duce compensation. 


sponsibility involved in tho contract ; and 
the subject of the contract is tho actual 
wares, and not the qualities of them. VVitli 
respect to usurpation, on the contrary, that 
is an act, and qualities are liahlo to bo com¬ 
pensated for by an act, but not by a contract, 


A usurper of land is responsible for any\ ashas been already ucmonstiatcu. fhe author 
damage occasioned by the cnltwation of iL~\ of the Hedaya hns said that this case alludes 
Ip usurped land be damaged by the cultiva- to usurped articles which are not of an iri- 
tion of it, the usurper must comiicnsate for I creasing nature; hut that with respect to 
the damage, siueo he has destroyed part of things of an increasing nature, acompensa- 
the land.—He must, moreover, deduct from tion for the damage must not bo taken along 
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wiQi the actual restitution, as 
'iiecOiasarily induce usury. 

The usurper of a slave, hiring him out to 
sci'viee, is responsible for any damage he 
may sustain, and must bestow the wages in 
charity. —Ip a person usurp a slave, and 
lure him out to work, and receive his wages, 
and the slave he thereby affected in his 
value, in that ease (upon the principle laid 
down in the preceding example) the usurper 
must compensate for the damage, and must 
bestow the whole of the wages in charity. 
The compiler of the Hedaya remarks that 
this is according to Haneefa and Mohammed; 
but that according to Aboo Yoosaf there is 
no necessity for his bestowing the wages in 
charity: and that the same disagreement 
subsists with respect to the case of a borrower 
hiring out the subject ^ borrowed. The 
reasoning of Aboo Yoosaf is, that the profit 
in question has been acquired by the usurper 
upon his responsibility with respect to the 
subject, and upon his own property: the 
former of which, namely responsibility, is 
evident; and so likewise his right of pro¬ 
perty ; because whatever is a subject of re¬ 
sponsibility becomes the property of the 
usurper, in consequence of his making com¬ 
pensation, by the way of transition. The 
reasoning of Haneefa^ and Mohammed_ is, 
that the profit in question has been acquired 
by a cause in which baseness exists, namely, 
by an exertion over the property of another; 
and that such profit ought to be bestowed in 
charity; because the cause (tha,t is, the 
exertion over the property of another) is the 
trunk, and the profit so acquired is a branch 
from it; and the qualities of the trunk, or 
original, communicate with the branches 
^pringihg' from it; whence a baseness exists 
in the profit also, as well as in the original. 



purchaser pays a compensation, because in 
such case it is not lawful for the usurper to 
give the wages to the purchaser in payment 
of the price, since the baseness which exists 
in the wages is not on account of tho^ right 
of the purchaser. Still, however, if the 
usurper, in this case, bo not possessed of 
any other property than the wages, he may 
then lawfully give that to the purchaser in 
return for the price which he had taken 
from him, because under these circumstances 
the usurper stands in need of it, and he is 
therefore permitted to apply it to the answer' 
ing of his necessities. If, however, be should 
afterwards acquire other property, lie must 
bestow from it in charity an amount equal to 
the wages, provided he was rich at the time 
he made use of the price he received irotn 
the purchaser; but if, on the contrriry, ho 
was at that time poor, he is not required to 
bestow any thing in charity. 

All monied profits acquired by means of 
usurped money must be bestowed in chanty. 
—If a person usurp one thousand dirms, 
and with those thousand purchase a female 
slave, whom he afterwards sells for two 
thousand, and then with these two thousand 
purchase another female slave, whom he 
again sells for three thousand, m that case the 
usurper must bestow in charity the whole o£ 
the profit, namely, two thousand dirms. I his 
1 is according to Haneefa and Mohammed; 
and the principle of it is, that whenever 
either an usurper or a trustee perform any 
act witli respect to the thing usurped, or the 
deposit, and thereby acquire profit, such 
profit (according to Haneefa and Mohammed) 
is not laAviul and sanctified to them; in 
opposition to the opinion of Aboo \oosaf. 
The opinion of Haneefa and Mohammed, m 
this particular, with regard to a deposit, is 


With regard to what Aboo Yoosaf alleges, | evident, since the property of it is not re* 
' • ■, ferred to a period antecedent to the act of 

> property oi lue usurper, m j the trustee; for, as the property cannot be 
of his making compensation, by i proven from responsibility at that time, it 
rausition,” it is answered that a follows that the act of the trustee was not 

. - 1 ...+ 1 ,^ exerted upon his own property._ it is to be 

observed, however, that what is here men¬ 
tioned of the opinion ot Haneefa and Mo¬ 
hammed being evident with regard to a 
deposit, alludes to such deposits only as con¬ 
sist of goods, and not of money; lor if the 
deposit consist of money, and the trustee, 


that “ whatever is a subject of responsibility 
becomes the property of the usurper, m 
. consequence of his mr’ 
the way of transition, 
right of property established merely by tlie 
vay of transition is a defective right of pro- 
|iGrty and therefore baseness is not removed ' 

But if the -slave he destroyed, the tvages 
may be given in part of the comvensaUon .— ' 
If however, the slave bo desti >yed in the ! 

' •_-X ' ' -I ‘ 


Boaaession of the usurper, so as to make him | at the time of purchasing the female slave, 
liable for his complete value, he may in that I say_ “1 piircha^ her with this money 

in payment of the com- I (pointing to the Identical money in deposit), 


case give the wages ^ „ 
pensation, because the baseness whicli exists 
with regard to such wages is only oif acoouut 
nf the right of the propi'ietor (whence, if 
thftv were paid to the proprietor, it would 
be lawful for him to receive and convert 
tliem to hia owm use): they may therefore 
be paid to him ; and, m consequence of such 
navment, the baseness which would othey- 
wi*se attach td^ them is removed. It is 
different where the usurper sells the slave, 
who is afterwards destroyed in the posses¬ 
sion of the purohasoa’, and is then proven 


and he accordingly discharge the price wuth 
that very money, in that case the profit must 
be.bestow^ed in charity; whereas if, on the. 
contrary, at the time of making the bargain, 
he point to the money in deposit, and pay 
the price with other money,—or point to 
other money, and pay the price with ^the 
deposited money,—or, if he should not point 
to any money, hut express himself m an 
absolute manner, saying “ I ;^pcha9e this 
slave for one thousand dirms ' (nob '* for 

T.nfi .o ^_these thousand dirras*\},,and he pay the 

tHe thl ri Jvt auither, for which the , price with the thousand dirms m deposit,- 
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bll .tkese cases the profit acquired is free 
and lawful to the trustee. Such aiso is the 
opinion of ICoorokheo; and the reason of it 
is, that by pointing to specific dirms at the 
time of purchasing, the dirins aro not thereby 
rendered fixed and specific, but that, on the 
contrary, it is lawful for the purchaser to 
give other dirrns than those referred to; 
and that, therefore, in such case, the profit 
acquired is not base; excepting when, in 
purchasing the said slave with the thousand 
dirms in deposit, he points to these very 
dirms, and pays the price with the same.— 
'I'he Haneefite doctors, on the contrary, allege 
that the profit is not lawful to the trustee, 
neither before the giving of compensation, 
nor after it: and this is approved ; because 
this law has been recited in an absolute 
manner, both in the Jama Sagheer and the 
Jama Kabeer, in treating of IVfozaribat. 

But not profits of any different descrip¬ 
tion. —If a person purchase with one thou¬ 
sand usurped dirms a female sbive worth 
two thousand, and make a gift of her to any 
person ; or purcliase wheat with the said 
thousand, and eat the same ; he is not, under 
such circumstances, required to bestow any 
thing in charity. This is a case in which 
ail aro agreed; and the principal of it is 
that although the female slave he worth two 
thousand dirms, yot she is not of the species 
of dirms, so as to occasion usury ; for 
usury does not take place excepting when 
the profit is of the same description as the 
principal. 

Section. 

Of usurped Articles altej'ed hy Acts of the 

Usurper. 

An alteration 'wrought upon the article 
usurped vests the property of it in the 
usurper; 'who remains responsible to •>the 
original owner for the value of it; and cannot 
lawfull'i/ deriee any advantage from uyitil 
such coynpensation he paid. — Whenever an 
article usurped is altered in consequence of 
an act of the usurper, in such a manner that 
it loses both its name and its original pur¬ 
pose, it is then separated from the right of 
tho proprietor, and becomes the property of 
the usurper, and the usurper becomes re¬ 
sponsible for it; but he is not entitled to 
derive any advantage from, it until he pay 
the compensation. An example of this 
CCCUV 3 where a person usurps a goat, kills it, 
and afterwards roasts or boils it; or usurps 
wheat, and afterwards grinds it into flour 
or usurps iron, and makes a sword from it J— 
or usurps clay, and makes a vessel from it. 
What is here advanced is according to onr 
doctors. Sliafci maintains that, after the 


ft 


I damage, as that would induce usii ^ . 
iw'hereas Sliafei holds that he is entitled to 
a compensation from tlie usurper for tho 
damage. It is also related, as an opinion of 
Aboo Yoosaf, that the right of property with 
respect to an usurped article which has been 
altered ceases in the proprietor, but that it 
may be sold to answer the debt due to him 
(namely, the compensation), and that,in case 
of the death of the usurper, he has a prefer¬ 
able claim to the other creditors with respect 
to the article in question. The rea.souing of 
Shafei is, that the substance of the thing 
being extant, notwithstanding it have under¬ 
gone an alteration, it follows that the right 
of property still remains in the proprietor, 
since the quality is merely a dependant on 
the substance; —as where, for instance, the 
wind blows wheat into the mill of another 
person, and it is ground into flour ; in which 
case it continues the property of the original 
proprietor of the wheat; and so also in the 
case in question. With respect to the act of 
the usurper by which the thing is altered, it 
is not to be regarded, since it is an unlawful 
act, and consequently incapable of becoming 
the cause of property, as has been explained 
in its proper place. The case is therefore 
the same as if the act had never existed;— 
in the same manner as holds wfipro an 
usurper kills an usurped goat, and tears the 
skin of it in pieces. The argument of our 
doctors is, that in the case in question the 
usurper has performed an operation which 
bears a value, and has therefore destroyed 
the right of the proprietor in one respect, 
inasmuch as the appearance is no longer the 
same, whence it is that the name is changed, 
and many of the original purposes of the 
article defeated; as grains of wheat, for 
instance, which are fit for being sown or 
roasted, but after being converted into flour 
are no longer fit for these purposes. In 
short, by the alteration of an article usurped 
the right of the proprietor is destroyed in one 
shape, and that of tho usurper with respect 
to the qualities is established in every shape; 
and hence the right of the usurper has a 
superiority with respect to the original of 
that thing which has been in ono shape 
destroyed. (With respect to the act of the 
usurper, it is not made the occasion of pro¬ 
perty because of its illegality, but because of 
its being the performance of a valuable 
operation. It is otherwise with regard to a 
goat slain hy the usurper, and the skin of it 
torn to pieces ; for, after tho killing of a 
goat, and the destruction of its skin, the 
name of goat is still retained, since it is 
common to say “ a slaughtered goat.’* With 
respect to what has been recited, that ‘‘the 


alteration in the article, the right of the usurper is not entitled to derive any profit 
proprietor to it is not extinguished, hut he 1 from the article until he pay the compen- 
is entitled to take from the usurper the flour i sation^** it is according to a favourablo con- 
of his wheat. There is also a report from struction of the law. Analogy would lead 
Aboo Yoosaf to the same effect, fie, how- 1 us to conclude that it is lawful to derive a 
ever, maintains that in case the proprietor | profit from the article before the payment of 
choose to take the flour of the^ wheat, he a compensation. This is tho opinion of 
is not entitled to a compensation for the Ilassan and Ziffer, and there is also a report 
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from Haneefa, of wliioh the 
reiser is the lawyer Aboo Lays. The reason 
derived from analogy is heoausto, after the 
alteration, the nsixrper becomes the. pro¬ 
prietor of the tiling, and may therefore per- 
Ibrm any act witli respect to it, or derive 
profit from it, in the same manner as he 
might lawfully give it away or sell it. The 
reason, however, for a more favourable con¬ 
struction is, that in the days of tlie propliet 
a goat having been killed and roasted with¬ 
out the consent of the proprietor, the prophet 
ordered that the prisoners should be fed with 
it, meaning, that it should be bestowed in 
charity upon them. Now this order .of the 
projihet evinces that upon an_ alteration in 
the state of an article usurped, it is separated 
from the property of the proprietor, and that 
it is unlawful for the i^surper to derive 
a profit from it until he have satisfied the 
proprietor. Moreover, if it were lawful to 
the usurper under these circumstances to 
take a profit, a door would be opened for 
usurpation; and, therefore, to prevent such 
misenievous consequences, the acquisition of 
a profit before satisfaction being made is not 
permitted. With respect to the assertions 
of TIassen and’ ZiiFer adduced in support of 
their opinion, that “the gift or the sale of 
the'thing is lawful;” it is answered, that 
notwithstanding the illegality of deriving 
profit from the article usurped, still the sale 
or gift of it is lawful, because the article in 
question is the property of the usurper, and 
the gift or sale of property held under an 
invalid right is lawful. Where, however, 
the usurper makes a compensation tor the 
thing usurped, he is entitled to derive an 
advantage from it, because the right of the 
proprietor has been transferred to hiniAn 
consequence of his making compensation; 
and it becomes the same as an exchange 
between the usurper and the proprietor with 
their mutual consent. In the same manner, 
also, he is entitled to derive profit from the 
thing in question when the proprietor 
exempts him from responsibility lor it; be¬ 
cause in consequence of such exemption the 
riqlit of the proprietor ceases; and so like¬ 
wise ivliei*e the proprietor takes the compen¬ 
sation from the usurper, or where he do- 
inands it and the usurper assents thereto, as 
in that caso the consent of the proprietor is 
obtained; and so also where the Razee 
passes a decree directing the usurper to pay 
a compensation to the proprietor,---or where 
tiie usurper pays the compensation u])on the 
decree of the Kazee, because in that case 
likewise the consent of the proprietor is 
obtained, since tbo Kazee passes the decree 
at his suit. It is to be observed that in tlic 
siimc manner as a disagreement subsists 
between our doctors and B.hafei eoiioerning 
these cases, so likewise with respect to the 
case of a person usurping wheat and sowing 
it, or usurping the stones of dates and plant¬ 
ing them. In the opinion of Aboo Yoosat, 
liowcver, it is lawful even in these cases lor 
an usurper to enjoy profit before the pay¬ 


ment of compensation, because in both i 
cases the usurper has destroyed the sub¬ 
stance of the thing usurped in every respect. 
It is otherwise in tlie cases liefore recited; 
for in those instances the usurper is not 
entitled to derive profit, since there the sub¬ 
stance of the article continues in one respect 
extant. In the ease, therefore, of sowing 
usurped wheat, it is not necessary (according 
to Aboo Yoosaf) to bestow in charity siicli 
part of the produce of it as exceeds tlie 
rpiantity sown and the expense of the 
labour; contrary to the opinion of Haneofii 
and Mohammed, as has been already' ex¬ 
plained. 

A?ip altevtttioit wrought upon gold or sdver 
does not t 7 'ansfer the properiy. of it. — If a 
person usurp gold or silver, and convert it 
into dirms or deenars, or make a vessel from 
it, stich silver or gold does not separate from 
the property of the proprietor, (according to 
Hanecia,—whence ho is entitled to take it 
from the usurper without giving him any 
compensation. The two disciples maintain 
that the usurper, in such ease, acquires a 
property in the metal, and owes a compensa¬ 
tion of a similar quantity of gold or silver 
to the original proprietor; because he has 
performed a valuable operation upon the 
metal, which in one shape destroys the right 
of the proprietor, since in so doing he lias 
broken it dowm so as to destroy its original 
purposes, inasmuch as bullion is unfit to 
become the stock in a contract of Mozaribat, 
or of partnership, whereas‘coined money has 
this fitness. The reasoning of Haneefa is, 
that in the case in question the substance of 
the thing usurped is extant in every respect, 
insoniucn that it still preserves^ its name; 
and the purposes to which gold and silver 
relate, such as price and weight, are also 
extant, Insomuch that usury by weight 
takes place in them when coined, in the 
same manner as before coinage.—Vi'ith re¬ 
gard, moreover, to the fitness of them iwheii 
coined) for constituting stock, it is an effect', 
of the workmanship, and not a quality inhe¬ 
rent in the substance of the thing. JiesidcS, 
the "workmanship in question does not al¬ 
ways increase the value, but' is sometimes 
attended with value, and sometimes not; oa 
where, for instance, genus is opposed^ to 
genus,—in Avhich case workmanship is of no 
value. 

The cQyisti'uction of “ a' huUding upon an 
usurped hea^n transfers iJie propeidy'-of the 
beam to the usurper. —Ip a person usurp a 
beam, mid build*a bouse upon it, the beam 
is, in that case, separated from the property 
of the proprietor,^ and the usurper must 
make a compensation to him for the value 
of it. Shafei maintains that the proprietor 
is entitled to take it. The arguments of the 
two parties on this point have been already 
recited ; but in this ease there is another 
reason in addition to those of our dochu’s, 
namely, that if (according to the opinion of 
Shafei) the proprietor were to take the beam, 

I an injury would result to the usurper, as his 
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rS^.'^'uld thereby be demolished without 
hi» 3 :ieeiving‘ any corapensation,—Where, on 
the'contrary (according to the opinion of our 
doctors), the beam is separated from the 
property of the proprietor, and becomes the 
property of the usurper, although an injury 
be thereby occasioned to the proprietor, 
yet that is done away by the usurper 
making compensation. The case is, there¬ 
fore, analogous to one where an usurper 
sows the belly of his male or female slave 
with an usurped thread,* or inserts an 
usurped plank into his own boat; for in 
these cases the proprietor is not permitted to 
take away the thread or the plank, but is 
entitled to a compensation for their value. 

In the case of slaying an \mirped animal^ 
the proprietor has an option of talcing the 
carcase {receiving a compensation for the 
damage)^ or making it over to the usarpor 
for the value.—lY a person usurp and slay 
the goat of another, the proyirietor has it in 
that case at his option either to take a 
compensation for the value from the usurper, 
making oyer the goat to him, or to keep the 
goat, receiving from the usurper a compensa¬ 
tion for the damage done by slaughtering it. 

Such also is the law with respect to a camel; 
or where a person cuts oft’ one of tho legs of 
a goat or camel belonging to another. This 
is according to the Zahir llawayet; and the 
reason of it is, that a destruction of the 
animal is occasioned in one respect in a 
termination of many of its uses, sucli as 
milk, and progeny, and the transportation 
ol burdens, whilst some of its uses still 

continue, such as that of the flesh, for i Liiere is no ngne over "cno seen ot tho op- 
instance ; whence the case is similar to that ! presser (alluding to the planting of trees); 
of a large rent in cloth. If, however, aland also, because the property of the pro- 
person slay or cut off the leg of a quadruped I prietor still exists as it did before, since the 
ot which the flesh is not edible, tho pro- land has not been destroyed, nor has the 
prietor is entitled to take from him a com- , usurper become proprietor, inasmuch as lie 
pensation for the whole of tlie value ; for in cannot become the proprietor but by some 


defectwhereas, if the rent were largeT^^ 
as to destroy many of its uses, the proprie¬ 
tor would in that case have it in his oi^tion 
citlicr to take the whole of tlie value from 
the usurper and give him the cloth (sinco 
lie has destroyed it in every respect, even as 
much as if he had burnt it), or to keep tho 
cloth and take a compensation for the damage; 
because a large rent is in ono respect merely 
a defect, inasmuch as the substance of the 
cloth is still extant, as well as some of its 
uses likewise. It is to be observed that what 
is recited by Kadooree upon this subject, 
implies that a large rent is such as occasions 
a destruction of many of the advantages. 
In fact a large rent is such as occasions a 
destruction of some parts of the cloth, and 
also of some of its uses; some of tho parts 
and some of the uses still remaining (as 
where, for instanoe, before the accident of 
the rent, the clotli was capable of being 
made into an upper or under garment, and 
afterwards loses that capability); whereas a 
small rent is such as does not induce a 
destruction of any of the uses, but merely 
occasions a damage; for Mohammed, in the 
Mabsoot, has said, “the cutting of a gar- 
ment is a great damage, notwithstanding it 
occasions only a destruction of some of tho 
uses.^^ 

Case of planting or huilding upon usurped 
land.^li^ a person usurp land, and plant 
trees in it, or erect a building upon it, he 
must in that ease be directed to remove the 
trees and clear the land, and to restore it to 
the proprietor; because the prophet has said 
“ there is no right over tho seed of tho ( 


such caso the slaying or maiming is in every 
respect a destruction. It is otherwise where i 
an usurper cuts off the hand or foot of a ! 
male or female slave; for in that case the 
proprietor must receive back the slave, to¬ 
gether with the fine, since the capability of 
yielding profit still exists in man after the 
loss of a foot or a hand. 


ono of the causes which establish property, 
of which none liere exist. In this case, 
moreover, usurpation is not established;* 
and therefore the person who has so employed 
the land of another is ordered to clear and 
restore it to the owner, in the same manner 
as in the case of his putting his food into the 
vessel of another. If, liowever, the removal 


A small damage committed upon usurped of tho trees or the building be infiiriouV to 
cloth does not transfer the property of it; , the land, the proprietor of tho land has, in 

" ~ ’ ' pro- 

- - ^ .-^mg a com¬ 

pensation equal to the value they would bear 
wlieii removed from the ground, and thus 


There appears,^ at first sight, a sort of 


hut a considerahle damage gives the proprie- i that case, the option of paying to tho 
tor an option of taking it hack {ivUh a com- | prietor of the trees or the building a 
p{msation for the damage)^ or making it over ' 
to the usurper for the value, —If a person 
tear a piece of cloth, the property of another, 
so as to occasion a small rent in it, he is in 
that case responsible for the damage, and the 

cloth remains with the proprietor, since the ineongruity in opening the casd “ If a person 
substance of it is extant m every respect, , usurp, ancl then saying “uhurpation is 
nothing more having happened to it than a j not established.'/—The expression, however, 

—— - 1 only means that “usurpation, in the sense of 

* .1 . t)ioi-AW, ns requiring atonement, is not cstab- 

Lliis IS the literal meaning m both the lishcd, the reason of >vhich is, that usurps 
Arabic and lersian version ; but what cus- j ation cannot take place with respect to fixed 
tom or particular operation it ailiides to, the ) property, as has been already explained.— 
translator has not been able to discover, ■ -" 


I bee p. 534. 
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. ^sing* himself of them ; because in this 
an advantage to both, and the injury 
'■^0 both is obviated. By the expression 
“ paying a compensation equal to the value 
they would bear when removed/^ is to bo 
understood paying tho value which the trees 
or house bear upon the proprietor being 
directed to remove them ; because his riglxt 
exists only with respect to the trees or 
building “ as reqiiii;ed to be removed/’ since 
he is not at liberty to leave them upon the 
ground. Jt is therefore requisite to appre¬ 
ciate the land without the trees or the build¬ 
ing, and afterwards to appreciate it with the 
trees or building (as romoveable at the land¬ 
holder's desire); and whatever may be the 
excess of the second appreciation over the 
first is the amount of the compensation which 
the proprietor of the land is required to pay 
to the proprietor of the trees or building.— 
(It ia to be observed that the value of trees 
or of a building which are liable or I’cquired 
to be removed ia less than that of trees or a 
building which are permitted to stand, since 
the expense of removal must be deducted 
iVora the value of trees or buildings which 
are removeable.) 

Case of d'ifing usurped cloth^ or grinding 
usurped tvheat into flour. —If a person usurp 
the cloth of another and then dye it red, or 
the flour of another and then mix it with oil, 
in that case the proprietor has tho option of 
taking' Irom the usurper a compensation 
equal to the value of the white cloth, or an 
equal quantity of flour, giving the red cloth 
or the mixed flour to the usurper,—or, of 
taking the red cloth or the mixed flour, 
giving to the usurper a compensation equal 
to the additional value these articles may 
have acquired from the red dye, or the mix¬ 
ture of oil. Shafei maintains that in the 
case of dyed cloth the proprietor of it has a 
right ^ 0 'take it, and then to tell the usurper 
to separate and take, to the utmost of his 
power, liis dye from it; for he holds this ease 
to bo analogous to that of a plot of ground 
(in other words, if a person usurp a piece of 
ground belonging to another, and afterwards 
erect a building upon it, the proprietor is 
entitled to take the ground, desiring the 
usurper to dig up and carry away his build- 
in sr) ; because the separation of a dye from 
stained cloth is equally practicable with the 
removal of a building from tho ground on 
which it stands. It is otherwise in tho case 
of oil mixed in flour, because the separation 
of the oil is then impracticable. The argu¬ 
ment of our doctors is that, ip what they 
have advanced on this point, an attention is 
sliewii to the interests of both parties, an 
option, however, being allowed to the pro- 
urietor of the cloth, as he is the original, 
ft is otherwise in the case of a plot of ground; 
for in that instance'the usurper is entitled 
to the fragments of the house after its being 
nulled down (that is, to the bricks, wpod, 
&c.): ■whereas a dye, when separated from 
cloth, is lost, and cannot be collected by 
the usurper of the cloth. It is also other¬ 



wise in the case of a garment blown bfe,^_ 

wind into the vat of a dyer, and becoming 
stained in consequence ; for in that ease tho 
dyer is not responsible for the garment; on 
the contrary, the proprietor of the garment 
must take it so stained, and pay to the dyer 
tlie value of his dye, as in this case no 
degree of blame is imputable to him. it is 
to he observed that Aboo Assaraa has said 
tliat -when a person usurps the clotli oi 
another, and dyos it, the proprietor of the 
cloth may, if he please, sell it, and deduct 
from the price a proportion equal to the 
value of the white cloth, and give to; tho 
dyer a proportion equal to the, value of his 
(lye ; for as the proprietor of the clotli has it 
in his power to retuse taking the dj;e and 
I paying a compensation for_ its value, it fol¬ 
lows that when he does refuse to take it, the 
cloth must he sold, that he may receive his 
proportion, and that the interests of both 
may be attended to. This reasoning of Aboo 
Assam a equally holds in the case where a 
garment is stained in consequence of being 
blown by the wind into the ve.ssel of a dyer; 
and in the same manner, tho reasoning ad¬ 
duced in the case of cloth equally holds in tho 
case of flour. As flour, however, is of the class 
of similars, it must he compensated for by a 
similar; whereas cloth, as being an article 
of price, must be compensated for by a pay¬ 
ment of its value. Mohammed, in the 
Mabsoot, has said that flour must also be 
compensated for by value, because flour -is 
altered by being baked, and is, no longer oi 
the class of similars. (Some have explained 
the meaning of the value of fioiir to be a 
similar quantity ; and that Mohammed lias 
used the term, value instead of similar, be¬ 
cause a similar is an equivalent, in the same 
manner as value.) It is to be observed that 
a yellow dye is the same as a red dye; but 
that Avith regard to a black dye there is a 
difference of opinion ; Haneefa holding it to 
be a defect, whereas the two disciples main¬ 
tain that it is not a defect, but, on the con¬ 
trary, the cause of additional value. Borne 
have said that this difference of opinion 
arises from the different periods of time; 
and others have said that it the cloth be ot 
such a nature that a black dye occasions a 
diminution of its value, the dying ot it must 
in that case be considered as a damage pr 
defect; but that if it be of such-a kind as to 
receive an increase of value irom a black ^ 
dye, the black dye is tho same as a red dye. 
Ir, however, the usurped^ cloth be ot such a 
nature that a red dye occasions a diminution 
of its value (as if, for instance, the value ol • 
it having,been thirty dirms, it should, alter 
receiving,the red dye^bo Avorth'ohly twenty 
dliiiis), in'that case it is related as an opinion 
of Mohammed, that regard must be had to 
the additional value which the red dye^may 
have occasioned in some other piece oi cloth; 
and if it amount to five dirms, that tlien the 
proprietor of the clotli hp a right to take it, 
and to receive, besides, liA'e dirms from the 
usurper; lor the proprietor of the cloth is 
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wTuti-ivi to a compensation of ten dirms from | —Ip, therefol’e, the substance of the ar 

for^ the amount of the damage , usurped appear or be found at a period when 
^e^oned to his cloth ; and the usurper is ' the value of it is greater than the compen- 
entitled to five dirms from the proprietor as | sation given by the usurper, and such com- 
the value of his dye, having^ operated that pensation have been given in consequence 


increase upon «another piece of cloth. Hence 
the proprietor is entitled to take five dirms 
from the usurper, and the remaining five is 
cancelled by the value of tho dye tluis esti¬ 
mated at five dirms. 

Seetum, 

An usurper, damaging the article usurped, 
hecomes proprietor of it upon the owner de¬ 
manding the value. —Ip a person usurp any 
article of goods or furniture,* and damage 
it, and the proprietor demand a compensa¬ 
tion for the value from the usurper, he [the 


of the claim of the proprietor, or of evidence 
adduced by him, or of the non-denial of tlio 
usurper,—tho proprietor, in that case, lias 
not tne option of taking the substance of the 
thing usurped: on the contrary, it remains 
the property of the usurper, since his pro¬ 
perty in it has been rendered complete in 
consequence of a cause conjoined with the 
consent of the proprietor, inasmuch as he 
claimed that extent of value ;— whereas if, 
on the contrary, the proprietor have taken a 
compensation in consequence of the assertion 

- - -r-., — of the usurper, corroborated by an oath, he 

usurper] in that case becomes the proprietor • has in that case the option either to adhere 
of such article, according to our doctors. i to the compensation he has taken, or to take 


Shafei maintains that the usurper does not 
become proprietor, because the act-of usurpa¬ 
tion, as being oppressive and illegal, is there¬ 
fore incapable of occasioning a right of pro¬ 
perty; in the same manner as where a person 
usurps a Modabbir, and injures him, and the 
proprietor takes from him the value of the 
Modabbir as a compensation for the injury, 
—in which case he [^the usurper] does not 
thence become proprietor of the Modabbir. 
The reasoning of our doctors is, that in the 
case in quest«n the proprietor of the article 
obtains a return for it; and as the article 
usurped is fit to be shifted from the property 
of one person to that of anotW> the usurper 
becomes the proprietor of it, in order to 
remove the injury he would otherwise sus¬ 
tain. It is different with respect to a Modab- 


the substance of the article usurped, and 
restore to tho usurper the compensation he 
may have taken; for under such circum¬ 
stances the consent of tho proprietor was 
not complete with respect to the quantity, 
since he claimed a larger quantity, but was 
obliged to take the quantity in question from 
his want of proof to establish the other. If, 
on the other hand, the substance of the article 
usurped be found at a period when its value 
is equal to, or less than, the compensation 
taken,—and the proprietor should have 
taken the compensation in conformity with 
the assertion or oath of the usurper, the law 
(according to the Zahir liawayet) is the same 
as already recited ; that is, the proprietor 
has the option of either adhering to the com¬ 
pensation ho had taken, or of taking back 


bir, as ho is not fit to be removed from the from the usurper the substance of the articL 
property of one person to that of another, j and restoring to him the amount of the com 


(The contract of Tadbeer, however, is some¬ 
times annulled by order of the ICazee,* in 
■which case tho sale of the Modabbir is la-wfnl, 
as it then is the sale of mere property, since 
ho becomes such by the annulment of the 
contract.) 

The amount of which is ascertained hy 
the declaration of the usurper upon oath ,— 
or by evidence adduced by the proprietor. — 
It is to be observed that, in ascertaining the 
value of the article usurped, the assertion of 
the usiu'per, confirmed by an oath, is to bo 
credited, since the proiirietor is the claimant 
of a large value, and the usurper is the denier 
of the same, and the assertion of the denier 
upon oath must be admitted unless, how¬ 
ever, the proprietor bring evidence in sup¬ 
port of his claim; for then the assertion of 
the proprietor must be credited, as being 
supported by evidence, which is convincing 
proof. 

And after accepting this, the proprietor 
cannot remand the article, if the compen¬ 
sation be given in conformity with his claim. 


Arab. Kakht wa Matta; household-stufi, 
&c., as opposed to MaL—The distinction i>s 
fuUy explained elsewhere. 


pensation. This is approved; because tho 
consent of the proprietor to take the com¬ 
pensation in question was not complete, iji- 
asmuch as he claimed a larger sum, whidi 
he did not get, and hence he has tho option, 
because of the non-existence of his consent. 

The sale of an usurped slave by the usurper 
is valid upon the owner receiving the value as 
a compensation; — but the emancix>ation of 
him loould he invalid. —Iio a x^ersou usurp a 
slave, and sell him, and tho proprietor take 
the va^e of him from the usurper as a com¬ 
pensation, the sale is in that case valid. If, 
on the contrary, the usurx^cr emancipate the 
slave, and the proprietor afterwards take a 
compensation,^ the emancipation is not valid; 
because the right of property established in 
the usurper by his paying the compensation 
is defective, as being established by a retro¬ 
spective reference, fiom a principle of neces¬ 
sity (whence it is that the right of property 
in an usurper takes place with respect to 
earnings of labour, but not with respect to 
progeny in other words, if a person usurp 
a female slave, and take to himself the earn¬ 
ings of her labour, and afterwards pay a 
compensation to the proprietor, the earnings 
are m that case his property; but if she 
should bear children wiiilst in his posses- 
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vjnjUj »D<1 he ^afterwards pay a compensation 
-t' 0 ''«iie proprietor, the children are not his 
prop(;rty).—In short, the right of property 
established in an usurper in virtue of his 
payment-of compensation is defective; and 
a defective right of property is sufficient to 
legalize sale, but not emancipation; in the 
same manner as the right of property estab¬ 
lished in a Mokatib with respect to the 
earnings of his labour is defective; yet if 
he should sell a slave whom he may have 
earned by his labour it is valid ; whereas if 
he wore to emancipate him, the emancipa¬ 
tion would he'invalid. 

The produce of an usurped property is a 
trust in'the usurpers hands. — The fruit of 
an usurped orchard, and tlie children of an 
usurped female slave, together with their 
produce (such as their increase of stature 
and beauty),'are a trust in the hands of the 
usurper. If, therefore, they he destroyed, 
hols not responsible for them;—unless^ how¬ 
ever, he should have committed a trespass 
with regard to them, or refused to answer 
the demand of the proprietor to deliver tliem 
up to him; for in these cases he is respon¬ 
sible. Shafei maintains that the increase of 
an article usurped, whether it be conjoined 
(such as increase of stature or of beauty) or 
separated (such as progeny), is a subject of 
responsibility ; because usurpation is estab¬ 
lished with rpspect to it; for usurpation 
means the establishment of possession over 
the property of another without the consent 
of that other; and as this definition applies 
equally to any increase which may accrue 
upon such property, it is therefore a subject 
of responsibility, ulthoiigh the usurper have 
not dispossessed the proprietor of it; in the 
same manner as the fawn is a subject of 
responsibility, in a case where a person takes 
a deer out of an iiiclosnre,* and it afterwards 
brings forth whilst in his possession, not¬ 
withstanding that it [the fawn] had not 
before been in the possession of any one, so 
as to establish a dispossession, The reason¬ 
ing of our doctors is, that usurpation means 
“the eatablisliment of possession over the 
property of another, so as to destroy the 
possession of the proprietor” (as has been 
already explained). Now the possession of 
the proprietor had not been established, with 
respect to the increase, so as to admit the 
destruction of it. Besides, if the possession 
of the proprietor with regard to the increase 
be admitted by way of dependaney on his 
properly, still his possession continues, and 
the usurper has not destroyed it; for it is 
apparent that the usurper has not hindered 
him from taking his increaseyet if he 

In the text the ease is supposed that of 
4 pilgrim driving a deer out of the sacred 
territory round Mecca,—The translator has 
hazarded a small deviation from the original 
in this instance, merely with a view to 
fiimiliarizo the allusion in the mind of an 
European reader. 
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refuse to give it to him tipon his demand! he 
is then responsible to him for it; in thf3 same 
manner as where lie commits a trespass with 
regard to it, by destroying it, or killing and 
eating it, or selling it and delivering it to 
the buyer.—-With respect, moreover, to the 
fawn before mentioned, it is not a subject of 
responsibility when destroyed prior to the 
ability of' the trespasser to place it in tho 
inclosurc, because he js not, before that, 
guilty of any obstruction or hindrance ;— 
in short, he is liable to responsibility only 
where he destroys tho fawn after his ability 
to place it in the inclosure; and this because 
he is then guilty of an obstruction after the 
establishment of the claimant’s right.* 

2'he usurper of a female slave is not liable 
for any damage she may receive by hearhxg 
a child^ provided the value of the child he 
adecjixate to such damage. a female^ slave 
be injured by bearing a child whilst in the 
possession of the usurper, and the value of 
the child bo equal to the damage sustained, 
the usurper is not liable for a compensation. 
Shafei and Ziffer maintain that the value of 
the child cannot be made a remedy for the 
injury ; because the child is the property of 
the proprietor of the slave ; and consequently 
cannot be applied to remedy the damage 
sustained by herin the same manner as 
in the case of the fawn above recited ;—that 
is to say, if a person drive a deer out of an 
inolosure, and she then bring forth a young 
one, and be injured by such delivery, and 
the value of the young be adequate to the 
damage, in that ease the person is hot only 
obliged to restore the deer and its young one 
to the inclosure, hut must also make good tho 
damage sustained. It is also the same where 
the-child dies prior to the usurpers restora¬ 
tion of the mother; or where the mother dies 
in consequence of the delivery of the child, 
and the value of the child is adequate to 
remedy the loss; or where a person shears 
the wool of a sheep belonging to another, or 
lops off thS branches of a tree belonging to 
another, or castrates the slave of another, or 
teaches him the knowledge of some art in 
consequence of which he is rendered in any 
respect defective for in all these cases the 
person so acting is responsible for the injury, 
notwithstanding the value of the article be 
increased in consequence. The argnineuts oi 
our doctors are that, in the instance in ques¬ 
tion, the cause of the increase and of the in¬ 
jury is. tho' same, namely, childbirth —and 


* A small portion of the text is hero 
omitted, as it relates merely to the prohibi¬ 
tion against trespassing upon game in the 
sacred territory (round Mecca), a subject the 
discussion of which is of little importance to 
the point in question, and which is treated 
of at large elsewhere,—- (See Seyid.) 

f That is, defective in regard to the pur¬ 
pose for which his master had intended him; 
as by a loss of liealtli, or any accident sus¬ 
tained in tho course of his learning the art. 






■ S;-. 

XAXVir ] 

the case, the injury h not taken 
iSt. tbv aecoiiiit, hecause, in opposition to it, 
an increase has been obtained. Hence an 
tijury of thi^ nature does not occasion re- 
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sponsibility; it being, in fact, analogous to 
wliL-ni a person usurps a fat female slave, 
who afterwards becomes lean, and then grows 
lat again ; or who loses two of lier fore teeth, 
and then acquires two new ones;—^or where 
a person cuts off tho hand of an usurped 
slave whilst in the possession of the usurper, 
ami the usurper receives tlio tine from him, 
and gives it with the slave to the proprietor; 
—lor in all thoae no ootnpensalioii for 
Incumbont upon tlir usurper.— 
With rcjpcct to thr case of Iho fawn, us ad- 
duct'd by filler and Sluifei, it is not admitted 
us applicable.—-With respect, moreover, to 
the death of the mothpr, in consequence of 
her dell (as also adduced by th.'ni), t here 
w’o t wo opinions on record.—The Hrst 19, that 
it tho yoliifi ot tlicchild b.* udeciuiitc to remedy 
the iniury. It is then taken n« such ; and the 
seeoiHUwhich ni according to the Zaliir Ihi- 
wuyet) 18, that tho valui* of tlio child cannot 
Dotagen as a compensation for the injury, 
tor tins reason, that the delivery is not to he 
considered as the cause of the mother’s death, 
since delivery is not necessarily connected 
with death, being more frequently attended 
with safety. Where, on the other hand, the 

ciulddiesprior to the restoration of themother, 
Inc injury IS not remedied ; because there was 
a necessity lor the restoration of the original 
(II inirljq the mother) in the condition in 
WJiicti she was at the period of usurpation; 
and as she afterwards sustained an injury 
by the birth of a child, and the fruit of" the 
inj ury (namely, the child) cannot, becanse of 
dpth, be given along with the mother, 

It lollows that the mother is not restored in 
tlie condition in which she wus at tho rieriod 
oi u«iijpution. W ith respect to the custru- 
tion of a Hhm*, it in not an inoreasc, heiinc 
an object only with some loose people : — and 
as to the pther instances adduced by Zilfer 
and bhalei, the cause in them of the increase 
ana the damage is not one and the same 
iiiing; lor the oauMt of damago in a troo in 



of her being a slave. The argurneniurAmdui 
two disciples are, that in the case in ques¬ 
tion, upon the usurper restoring the slave to 
the proprietor, and the restoration being 
made valid and complete, the proprietor is 
held to have received her into his property ; 
and as, afterwards, the disorder‘of which 
she dies, namely, childbirth, is thus con¬ 
sidered to have happened to her whilst i?i 
the possession of tho proprietor, the usurper 
is, tliercfore, not liable lor her; in tho same 
manner as whore an usurped female slave, 
having been seized with some disorder, such 
113 n fVver, tlio usurper rettoroji her in that 
condition to tho proprietor, and she after¬ 
wards die.s in his possession; or whore an 
usurped female slave commiU; whoredom 
with som^ person whilst in the usuriKT's 
possession, and he restores her to the -nm- 
pnetor, and .*«ho afterward,s sullen piuiihli- 
meat for whori-dom, and diea of th.- vatuc ; 
in neither of which oa 5 iOs the usurper re* 
sponsible, any more tlian the seller, iii tho 
ouso of hi 8 belliiiff a preanant female slave, 
who afterwards di^^ of childbirth in the 
posession ol the purchaser. The arguments 
01 Hanoefa are, that as the usurper, in the 
case in question, usurped the female slave 
at a time when the cause of destruction did 
not exist in her, and restored her at a period 
when such cause did exist in her, he there- 
lore mis not restored her in the state in which 
he took her :-—consequently, the restoration 
was not valid and complete, being, in fact 
the name as if an usurped female slave, 
having^ committed a crime in the usurper's 
possession, should afterwaids, on account of 
such crime, be put to death whilst iu the 
possession of the proprietor,—or be given 
Lip to the avenger of the offence, in conse¬ 
quence of her having ocmniittcd tho crimo 
inuclvor^ntly, instead of wilfully.-in 
either of which tho pMpriotor is en- 
titlrd to take tho wholo of tho value from 
fh‘- usurper, and so also in the case in ques¬ 
tion. rt IS otherwise where the woman 
usurped is free; because no responsibility 
takes place from the iisnrpation of a froo 
woman, and conso.mcatly the usurper not 

I rcHunriflihln *1... ___ ' i,i , 


mcreiise IS the gro wth ; the causeot'cliimage I BUcli mterotion n em iii\lh<l 
lu a sheep is the shearing oF its lyool, whilst spect tTwhat Cs been , 
the cause of increase is the growth ot the i cL so of . 


IS the teaclnTii)' or inflfrni-if.iTini uiiva Ai. _ I i _ / having been 


isthctSuFoi-inTtVu;^ haying been 

cause of morcase is the intellect of tho slave. 1 liavin AeLrr?ak(>a a««ount of his 

. 2/io nsurper of aU,nal„ »lact, i.nprcw.at- .lelivl, /i.. H 


. -Lhe nsurper of a slave, 7^'^. fo as xo require a 

mg her, is responsitle for her value in case ' /whirh n ^‘^^en her 

she d^e of childbirth iftcr Ir I 

a person usurp a female slave, aiul cohahi* 


Atr/fU -aiuvo, a.ua COUaDlt 

With her, and she become pregnant, and he 
restore her m that state to the proprietor 

mu'ltfn childbirth, the usurner 

nust in that case pay a compensation eqliai 

impregnation ; whereas, if she were tree no 
coinpeasatien would be required, aecordin® 
disoiihes maiiitiiin tl,a° 
neither is any compensation due in the case 


V ;rIu me case 0] 
usurpation . It to lows that tlie analogy here 
loe.n not hold good. With respect, also, to the 
ease of an iisur|i«i female slave Ooiumiitiiiir 
whoredom, lud dvriotf in consequence of the 
^ account inflicted upon 
..or, ....0 answer IS, that whoredom merely 
occasions scourging, which is a cause of 
pain, out not of death ; and therefore, in 
uus case, a oniito of destruction did not 
take ])libce whilst the slave wu? in the nos- 
session of the usurper. 
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is no hire for the use of mi usurped i similar disagreement subsists with 
U^iicle " tft 'i'fistnmifiihlfi for . to flif? nn.sfi nf a Zimmee dostroviiiff 
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usurped; but if it be injured he is respon 
sible for the damage. Sliafei maintains that 
an usurper is liable for the use ol a thing 
usurped, and consequently, that he owea an 
adequate rent or hire for it. It is to be ob¬ 
served that tliere is no difference between 
the doctrine of Shafei and that of our doc¬ 
tors,' in the case where a person usurps a 
house and leaves it unoccupied, or occupies 
it himself;’ for in such case, according to 


wine or 
or of one 

XJAIIAXIXUU OVAAAAA5 V^A v.av ai tlOlCS tO ’ 

another; for such sale is lawful, according 
to our doctors,—in opposition to the opinion 
of Shafei. The argument of Shafei is that 
wine and pork are not articles of value with 
respect to Mussvdmaus,—nor with respect to 
Zimmees, as those are dependant of the 
Mussulmans with regard to the precepts of 
the LAW. A compensation of property, 
therefore, for the destruction of these articles, 
is not due. The arguments of our doctors 


itnimseit;’ lor in such case, aeuuiuiiit? ‘-u lo nuu uuc. - 

both doctrines, the usurper is not liable for ; are that wine and pork are valuable property 
-mnintnins that if the with rcspect to Ziininees; for with them 


the use of it.—Malik maintains that if the 
usurper himself occupy the liouse he is re¬ 
sponsible for an adequate rent; but not in 
case of his leaving it unoccuiiied. The ar¬ 
gument of Bhafei is that^ the use^ of pro¬ 
perty is estimable (whence it is a subject of re¬ 
sponsibility from contracts and agreements), 
and consequently is a subject of responsi¬ 
bility from usurpation, The arguments of 
our ’doctors on this point are twofold.— 
Tirst, the use of an article usurped is ob¬ 
tained bv the usurper in consequence of its 
occurring during his occupancy (tor it had 
not existed in the hands of the proprietor, 
as use is a passing accident which does not 
endure); and such being the case, he is 
entitled to it, and consequently is not re- 
snnnsible for it, as no man is responsible 
for that to which he is entitled.—S econd- 
pv, there is no similarity between use 
and property, such as dirms and cleenars; 
for use is an accident, whereas property is a 
substance. Use, therefore, cannot he a sub¬ 
ject of responsibility in substantial property; 
hec'ause a similarity is requisite between the 
compensation and the thing for which the 
pornueiisation is given.—With respect to the 
assertion of Shafei, that “ the use ©t pro- 
pc«i-tv is estimable,'* it is not admitted, use 
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with respect to Zimmees; for with them 
wine is the same as vinegar with the M ussul- 
mans, and pork the same as mutton ; and 
we, who are Mussulmans, being commanded 
to leave them in the practice of their 
religion, have consequently no right to im¬ 
pose a rule upou them. As, therefore, wine 
and pork are with them propeity^of value, 
it follows that whoever destroys these articles 
belonging to them does, in fact, destroy their 
property of value : in opposition to the case 
of carrion or blood, because these are not 
considered as property according to any 
religion, or with any sect. 

And must conwensatejor it ly a payment 
of the Hence it appears that if a 

IVliissulrnan destroy the wine or pork of a 
Zimmee, he must compensate for the value 
of the pork,—and also of the wino, ^ not¬ 
withstanding that be of the clas3 of similars; 
because it is not lawful for Mussulmans to 
transfer the property of wine, as that would 
be to honour and respect it. It is otherwise 
where a Zimmee sells wine to a Zimmee, or 
destroys the wine of a Zimmee; for in these 
cases it is incumbent upon the seller to de¬ 
liver over the wine to the purchaser, and also 
upon the destroyer to give as a oomponsatioii 
a similar quantity of wine to the proprietor, 
' ■ the ^-- ^ - 


hoirVtf 'considered ' as estimable oniy in the i since the transfer of the property of wine 
rijmo of contracts of hire, from necessity ; I is not prohibited to Zimmees:—contrary to 
hiif in the case of usurpation there exists no ' usury, as that is excepted from the contracts 
whatever.—Where, however, the of Zimmees;—or to the case of the slave oi 
nrTiolo usurped is damaged, whilst in the , a Zimmee, who having been a Mussulman be- 
of the usurper, in consequence of ' comes an apostate ; for if any Mussulman kill 
hi« of it a compensation for the damage this shave, he is not m that case responsible 
il- 'inoiimbent upon him, because of his to the Zimmee, notwithstanding the Zimnieo 
' ' iT dcstroved part of the substance of consider the slave as valuable property, since 

iiavujg j j r MnAsiilmaria are commanded to she’ 


the thing »xaurptu. 

* * Section. 

Of the usurpation of things which, are of 
' ‘ ■ no raltie, 

A Muboulman is resvonsible for dii^,royimi 


WO Mussulmans are commanded to shew our 
abhorrence of apostates. It is al&o otherwise 
with respect^ to the wilful omission of the 
Tasmcea, or invocation, in the slaying of un 
animal, where the proprietor considers such 
omission as lawful, being, for instance, of 


^ ^ of Shafei;—in other words, if a 

the wine or pork of a Zimmee. I ^ n i r>rr»oii of the sect of Hancefa destroy the 

man destroy wme or tlie^value' ^iosh of an animal so slain by a person of 

Zimmee, he must i the scct'of Shafei, the Ilaneefite is not in that 

of tlmsame; responsible to the Shafeyite, notwith- 

pork bojonging to a Mussulman,no CO p I latter did, according to his 

Bation is due.—bhatei ^ j jj.nuiy, believe the dain animal to have been 

valuable property ; because the authority to 
couriiu'e ihq Shafcyito of the Ulogahly of 
his prnclico i* V6stcd in the iianccntc, iu» 


SatioTl ia ULtc. - - , 

forii or case also no compensation is duo 

* Meaning, bo does not owe any nian for 
the -.ise. 








X-<XVI1.] 


UvSUBPATION* 


it ia permitted to him to cstablieh 
tliegality of it hy reason and argument. 


I valuQ of the dressed skin; 
I afterwards the increase of 


paying 
valne it 



,1 chunge wrought upon an usmyed article ^ received from the dressing; in tho 


has 


hy any unexpeusive process does not alter the \ manner as where a person usurps the cloth. 
property; hut if the process be expcnsivCi the ; of another, and dyes it, and then destroys it, 
property devotees to the iisurpei\ who must^ —in which case he is responsiWe for it to the 
make d compensation. —If a person usurp ' proprietor, receiving frora^ him, at the same 
wine belonging to a Mussulman, and convert time, the difference occasioned in the value 
it into vinegar by placing it alternately in of the cloth by the dyeing.—SECOifULY, the 


dressed was incum- 
whence, upon his 


the sun and in the shade,— or the skin of a restoration of the skin 
carrion, and tan or dress it by the application I bent on the usurper; 
of some valuable article,—the proprietor of ■ destroying it, he is hound to give a con- 

tlie wine is entitled to take the vinegar, -- 

without giving iiiiy thing to the usurper, and 
the proprietor of the skin is entitled to take 
it, upon paying to the usurper the increase it 
may have received from, the dressing ; for, in 
the former case, tho conversion of the wine 
into vinegar is merely a purification of it, in 
tlie same manner as the bleaching of unclean 
cloth; and hence the jiroporty of the vinegar 
continues vested in the proprietoi’, since a 
property is not created in the liquor by the 
operation of making it into vinegar; whereas, 
in the second case, . a valuable article belong¬ 
ing to the usurper is united to the skin, m 
the same manner as a dye. in cloth, and this 
case is therefore the same as the dyeing' of a 
garmeut.-'-Accordingly, tho proprietor of the 
Avine ia eittitled to take the vinegar from the 
usLii'per without making him any'compensa¬ 
tion ; and, on the other hand, the proprietor 


sideration for it, namely, the value p-iu tho 
same manner as where a borrower destroys 
the article borrowed;"in which case he is 
responsible for the value.—It is to be ob¬ 
served, however, that if the destruction^ of 
the skin take place whilst in the possession 
of the usurper, without his being the occa¬ 
sion of it, in that case, according, to all our 
doctors, he is not responsible for it, whctlier’, 
he have dressed it by the application of 
something valuable, or otherwise* (With . 
respect to what is advanced by the two dis¬ 
ciples, ‘ ‘ that the . proprietor must take tho 
value of the dressed skin from the usurper, 
paying him afterwards the increase of ^ value 
it has received from the dressing,”—it pro¬ 
ceeds on the supposition that the value of 
the skin and of the operation of dressing is 
of different kinds,—as if the skin should be 
valued in deenars, and the Avorkmanship in 


of the skin is entitled to take it* from the i dirms; for if both be estimated in the same 
usurper, upon making a compensation to him . species, the proprietor must at once deduct 
for the increase which it may have received from the value of the skin the value of tho 
from the dressing. The mode of ascertaining workmanship, and take the difference from 
tho amount of this increase, is by first esti- 1 the usurper ; as it would be needless first to 
mating the value of the skin si,ipposing it j receive the whole from him, and then to pay 
undressed, and then the value Avhich it bears i back apart of it.)—The reasoning of Haneefa 
dressed ; Avhen the difi’ercnce must be paid to i is, that the*skin in question has been rendered 
the usurper. In this case, also, tho usurper , valuable by the workmanship of the usurper, 
is entitled to detain the article adopted until j namely, the dressing, which is of a valuable 
-he obtain his right, in the same manner as a nature, as he mixed with it valuable pro- 
gcHor is entitled to detain tlie goods sold as a i perty (whence his right to detain it utilil he 
security for the price.— If, in the cases here ‘ receive the increase of value from the dress- 
considered, tho usurper should destroy tlie ing).—-The Avorkmanship, therefore, is his 
vinegar, or the dressed skin, he is respoii- ; right; and the skin is, wdth respect to its 

. "it not for the skin, I being valuable, a dependant of the Tvork- 

The two disciples maiiship, that being the original; and as 


sible for the vinegar,—but not for the skin, i being valuable, 
according to Haneefa. The two disciples ^ maiiship, that _ . - a 

maintain that he is responsible for the skin i the usurpei' is not responsible for the oii- 

' ■ - I ginal, namely, the workmanship, so neither 

is he responsible for tlie dependant, namely, 
the skin ; in tho same manner as ho 


also,—being entitled, however, to the increase | 
of value from the dressing. 'The reason of | 

responsibility for the vinegar is, that as it ' , -i i i i i i 

still continues in the property of the first ' is not responsible where the skin is de¬ 
proprietor, being, at the same^ time, an ' stroyed ^in his possession wdthout his act. 


article of value, it follows that the usurper 
is liable for the destruction of it; and as 
vinegar is of the class of similars, be must 
compensate for it by a similar quantity.— 
>yith respect to the skin, the reasons of 
responsibility for it (as maintained by the 
two disciples) are twofold.—F iust, it^ still 
continues the property of the proprietor, 
inasmuch as he is entitled to take it back 
from the usurper; and as it is an article of 
value, it follows that, in consequence of the 
destruction of it by the usurper, he [the pro¬ 
prietor] is entitled to take from him [the 
usurper] a compensation adequate to the 


It is otherwise Avhero the skin is extant; 
for in such case it is incumbent upon tiie 
usurper to restore it to ^ the proprietor, 
because the restoration of it is a consequent 
of the proprietor’s right of property, and the 
skin is not a dependent of the operation of 
dressing it, with respect to right of pro¬ 
perty, since the property of the proprietor 
is established in it prior to the dressing, 
although, whilst in that condition, it was 
not an article of valuein opposition to the 
case of cloth, or the skin of an animal killed 
according to the prescribed forms; for the 
proprietor of those is entitled to a compen- 
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from tlie usurper, as both are articles 
of value prior to the dressing or dyeing, and 
consequently not dependent upon the work- 
mansliip with respect to their being valu¬ 
able. ft is to be observed that, in the ease 
in question (that is, where^the :usurper has 
dressed the akin with something of value, 
and it remains extant in his possession), if 
the proprietor be inclined to leave it in the 
possession of the usurper, and take from 
him a compensation for the value, some have 
said that it is not permitted to him so to do, 
because of the skin being^ of no value.—(It 
is otherwise in the case of dyeing cloth, the 
dye being an article of value).—Some, again, 
have said that this is not permitted to him 
according to Ilaneefahut that according 
to the two disciples it is permitted to him 


'^1 


vinegar, making a compensfition to' the 
usurper for the increase of the article by 
means of the salt (that is to say, he must 
give him a quantity of vinegar equal to the 
weight of the salt). If, on the contrary, 
the proprietor wish to leave the vine§:ar 
with the usurper, and take a compensation 
from him for its value, the same two opinions 
that have been given with regard to the case 
above recited of the dressing of a skin, pre¬ 
vail with regard to this case. If, also, the 
usurper destroy the wine, he is no ways 
responsible, according to Haneefa,—in oppo¬ 
sition to the opinion of the two disciples, as 
has been already recited in the case of dress¬ 
ing a skin.—If the usurper convert tlie wine 
into vinegar hy means ol: pouring vinegar 
into it, in that case it is related as an opiniou 


because when the proprietor refuses to take | of Mohammed that, provided the wine he 
back the dressed skin, and, leaving it in the I turned into vinegar withm the hour in which 


possession of the usurper, demands from him 
a compensation, the usurper has it not then 
in his power to restore it; and the case 
is, therefore, the same as if it had been 
destroyed, concerning which the two dis¬ 
ciples and Ilaneefa have disagreed.—Some 
have said that, according to the doctrine of 


the two disciples, the proprietor is to take poured^ into it being small, should not be- 


the usurper poured the vinegar into it, it is 
his property, without his being subject to 
any compensation; because the^ pouring of 
the vinegar, in such case, is equivalent to a 
destruction of the wine; and wine is not an 
article of value. If, on the other liand, the 
wine, because of the quantity of vinegar 


from the usurper the value of the dressed 
skin, and return to him whatever increase it 
may have received from the dressing, in the 
same manner as in the case of a destruction ; 
whilst otliers have said that the proprietor 
is entitled only to the value of an undressed 
skin of an animal killed according to the 
prescribed form.—All that has been advanced 
on this topic proceeds on the supposition of 
the usurper having dressed the skin with 
something of value; for if he should have 
dressed it with' something of no value, such 
as by means of moisture, or the heat ol the 


come vinegar until after the lapse of a con¬ 
siderable period, it must in that case he 
divided between the usurper and the pro¬ 
prietor, according to its measure; that is, 
the usurper is entitled to a part of it in pro¬ 
portion to the quantity poured in, and the 
proprietor to a part of it in proportion to 
the quantity of wine ; because in this case 
the usurper has mixed his vinegar with 
what eventually he came the vinegar of the 
proprietor ; and this (in the opinion of 
Mohammed) is not a destruction. In tlie 
j opinion of Hanecfa, however, the vinegar, 


, the proprietor is then entitled to take it i in both cases, becomes the property of the 


from him without making him any return, 
since a dressing of that nature is equivalent 
to the washing of cloths. If, also, in this 
case, the usurper destroy the skin, he is re¬ 
sponsible for the value of it in its dressed 
state. Some, on the contrary, have said that 
he is responsible for the value of it in its 
undressed state, because the dressing, as 
being an acquisition of his own, ought not 
to subject him to responsibility. The first 
opinion is adopted by most of the modern 
lawyers; and the reason of it is, that the 
quality of dressing, as being a dependent of 
the skin, cannot be separated from it; and 
consequently, when responsibility takes place 
with respect to the original [the skin] it 
must also operate with respect to the depen¬ 
dent, namely, the quality [of dressing]. ^ 
Case of converting usurped wine into 
vinegar, by means of mixing in it sonie vain- 
able ingrkient'-ls an usurper of wine con¬ 
vert it into vinegar by throwing salt into it, 
lawyers have said tliat, according to Haneeta, 
the vinegar becomes the property ot the 
usurper without any thing being due trqm 
him ; whereas, according to the two clis- 
ciples, the proxirietor is entitled to take the 


usurper; because the immediate act of his 
pouring vinegar into the wine is (according 
to him) a destruction of it; and this destruc¬ 
tion does not, on any supposition, occasion 
responsibility, because if considered as a de¬ 
struction of wine, it is a destruction of a thing 
that bears no value, or if considered as the 
destruction, of vinegar, it is a destruction of 
his own property, inasmuch as the vinegar be¬ 
comes the property of the usurper. According 
to Mohammed the usurper is not responsible 
where he destroys the liquor after its having 
become vinegar on the hour in which he pvit 
the other vinegar into it; for as, in this 
case, he acquires a right in the whole, he of 
course nierely destroys his own property; 
whereas if he destroy it where it has become 
vinegar after a length of time, he is respon¬ 
sible, since in this case he destroys the pro¬ 
perty of another. VVith respect to what has 
been recited in Kadooree, some of our modern 
lawyers have said that it is absolute; that 
is, that in all conversions of usui’iied wine 
into vinegar, the propiietor is entitled to 
take it without making any compensation to 
the usurper; because the thing thrown into 
the wine by the usurper is of no value, inas- 
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SHAFi’A. 


by the mixture of it -with 'vvine, it 
virtually ^viue, whicli is a thing of 
I'here are a variety of opinion^ 
concerning this case, which the author of 
this work has recited in the Kafayat ai 
Moontihee. 

A person is responsible for destroi/ing the 
mitsical instrurnentsy or the prepared 
drink of a Mussidmayi.—l^ a person break 
the lute, the tabor, the pipe, or the cymbal 
of a Mussulman, or spill his Sikker,'' or 
Mornssaf.t he is responsible, the sale of such 
articles being^ lawful, according to Haneefa. 
'I he two disciples maintain that he is. not 
responsible, they holding such arlicle to be 
unsaleable. Some say that this difference of 
opinion obtains only concerning such musical 
instruments as are merely used for amuse¬ 
ment ; but that if a person break a drum, 
such as is used in war, or a tabor or cymbal, 
such as are allowed to be used in celebrating 
a marriage, he is responsible, according to 
all our doctors. Some, also, say that, in 
decreeing responsibility, opinions are given 
according to the doctrine of the two disci¬ 
ples. By Sikkei* is understood the juice of 
unripe dates, which is suffered to ferment 
, and acquire a spirit without boiling ; and by 
Monissaf, the juice of nnripe grapes, boiled 
until only one half remain. Concerning 
liquor boiled in the smallest degree, which 
is termed Bajzikjf there are two opinions 
reported from Haneefa,—-one, that it is a 
Idwful subject both of sale and responsi¬ 
bility, ana another, that it is not so. The 
arguments of the two disciples on this point 
that these articles are all made 
for the purpose of doing that which is offen¬ 
sive to the LAW, and therefore are not valu¬ 
able property. “Secondly, what the person 
lu question has done was in reformation of an 
abuse; and as we are directed to reform abuses 
wherever they occur, he therefore is not re- 
in the same manner as he would 
not be responsible if he were to destroy those 
articles by order of the magistrate. The 
argument of Haneefa is that the articles in 
question are property, as being capable of 
yielding a lawful advantage, although they 
u ^ ^ Ciipable of being used unlawfully, and 
therefore resenibleia female singer,—^whence 
there is no reason why they should not be 
considered as valuable property. As, there¬ 
fore, those articles are (according to Haneefa) 
of a valuable nature; a reparation is due 
from the destroyer of them ; and if a person 
were to sell them, the sale is lawful; for 
the obligation of reparation, and the legality 
of sale, depend upon an article being pro¬ 
perty, and capable of valuation, circum¬ 
stances which exist with respect to the arti¬ 
cles in question. The reformation of abuses, 



* A sort of intoxicating liquor, 
h Half boiled wine, (these terms are fully 
explained in Book XLVI., treating of Pro¬ 
hibited Liquors.) 

; A species of date wine. 


moreover, is committed to the hands of ^ 

gistrates, as they are enabled, by the nature 
of their office, to carry it into effect; but it is 
not entrusted to others, excepting merely to 
the extent of verbal iustruction and advice. 

And mxist compensate for them hj paying 
their intrinsic value. —Puoc elding upon the 
doctrine of Haneefa, the destroyer, in the 
case here considered, is responsible for the 
value the articles bear in themselves, inde¬ 
pendent of the particular amusement to 
which they contribute. Thus if a female 
singer (for instance) be destroyed, she must 
be valued^ merely as a slave girl; and the 
same of fighting rams, tumbling pigeons, 
game cocks, or eunuch slaves; in other 
words, if any of these be destroyed, they 
must bo valued and accounted for at the 
rate they would have borne if unfit for 
the light and evil purposes to which such 
articles are commonly applied ; and so like¬ 
wise of pipes, tabors, and other musical 
instruments. It is to be observed that, in 
the case of spilling Sikker or Monissaf, the 
destroyer is responsible for the value of the 
article, and not for a similar, because it does 
not become a Mussulman to be proprietor of 
such articles. If, on the contrary, a person 
destroy a crucifix belonging to a Christian, 
he is responsible for the value it bears as a 
crucifix ; because Christians are left to the 
practice of their own religious worship. 

2'he usurper of a Modahhira is responsible 
for her value if she die in his possession ; hut 
not the usurper of a Mokatiba.- — If a person 
usurp the Modabbira of another, and she die 
in his possession, he is responsible for her 
value; whereas, if a person usurp the Am- 
Walid of another, and she die in his pos¬ 
session, he is not responsible. This is 
according to Haneefa. The two‘disciples 
maintain that the usurper is responsible for 
the value in either instance.—The reason of 
this difference of opinion is, that a Modabbira 
is universally admitted to be valuable pro¬ 
perty; and an Am-Walid is not valuable, 
according to Haneefa; whereas the two 
disciples hold an Am-Walid_to bo valuable. 

Ihe arguments on both sides have been 
alr«idy^ detailed at length in treating of 
M^iuumissiou. 


BOOK XXXVIII. 

OF shaffa. 


I)efi7iit%on of Shaffa. —Shaffa, in the 
language of the law, signifies the becoming 
proprietor of lands sold for the price at 
which the purchaser has bought them, al¬ 
though he bo not consenting thereunto. This 
is termed Shaffa, because the root from 
which Shaffa is derived signifies conjunc¬ 
tion, and the lands sold are here conioined 
to the land of the Shafee, or person claiming 
the right of pre-emption. 
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Slum, 

/Chap. I.—'Of the Persons to whom the of Shaffa. — on the contrary. kdftsiB 
Kight of Shaffa ax^pertains. that the precept of the prophet, already ' 

'^Chap. IL—Uf Claims to Shaffa ; and of quoted, is a sulhoient ground for establishing 
Litigation concerning it. ^ | the right of Shaffa in a neighbour.—Besides, 

Chap. Ilf.—Of the Articles concerning i the reason for establishing this right in a 
which Shaffa operates. ■ partner is, the circumstance of his property 

Chap. I V'.—Of Circumstances which in- being continually and inseparably adjoined 

to that of a strangerf (namely, the pur¬ 
chaser), which is injurious to him, because 
of the difference of a stranger s disposition, 
and so forth ; and certainly a greater regard 
is due to the partner than to the stranger 
who may have made the purchase, since the 
vexation that would ensue to the partner 
from forcing him to abamlon a place whhh, 
from long residence, have acquired his 


validate the Right of Shaffa. 


CHAPTER I. 

OF THE PERSO^’9 TO WHOM TIIE EIGilT OP 
SHAFFA AFl'ERTAINS. 

The right of Shaffa appertains to a part¬ 
ner in the property/, a participator in the 



bour^The right of'Shaffa in a partner is | HI!- 

partner tvho. has not. divided off and taken j privilege 

‘f Shafiti ns vvpll ns n par^ripr. — The ivn.ioii.t 


separately his share.”*—The establishment of 

it in Cl neighbour i« also foundi'd on :i saying 
of the prophet, *'The neighbour of :i hou»e 
haa ti superior right to that hoti>«c ; au<i tlif 
neighbour of land< has a Mipcrior right to 

those lands ; and if he he absent, the seller 


moreover, on which .sli:iiVi giviuudb the right 
of a partner, mid tho distinction ho mukts 
betmxl a partner and a n* ighbour, can l>y 

no means be adinitbt-d ; since :he incoiiveni- 


that thoyhoih tiurlieiiKite in the bailie road 
—and also, “ A neighbour hai a right, supe¬ 
rior to that of a atrangor. in tho lands adja¬ 
cent to his own,”—Sliafei is of opinion that 

a neighbour is not a Sliafee -f because the 
prophet has said, “ Shafj'A relates to a thing 


nature that the preventing of them should 
justify the injury which insist be committed 
in depn>ing another of hit- property contrary 
to his inclinations.—The order in which wo 
have classed thr p».Tsonfl entitled to the pri¬ 
vilege nf Rbnffa iM founded on a precept of 

.V partner in 


heia m .joint projjerty, and which has not t',;:who h'rsaid 
been divided off: ^ when, therefore, the pro- 1 « ,• „ * U4. i. 

perty has undergone a division, and the ' ® ^*sht to one 

boundary of each partner is particularly dis- nml'i'inriiif r* m its appendages; 

criminated, and a separate road assigned to v ir.H. ril „ /• 

each, the right of Shaffa can no longer exist, i h,F .in/?., ^ i®” ’ , “ ® 

Besides, the existence of the right Sf Shaffa I f FI 

is repugnant to analogy, as it involves the P'-0P.®’''y «>' others the str-mg- 


takiOi 


g possession of another’s property con- 


; and next to it is +hft" occasioned hy a 
trary tdhk inclination; whence it must be v'; J. h( since hero 

confined solely to those to whom it is ptvrti- 1 [i. ^Vn-npi^tr immunities ot 

cnhirlv griiTitod hy thn it ’ property, which is not the case with a 

granted particularly to n partner ; but a 

neighbour cannot be considered as such ; for 1 41,f, ^ 

the intention of the law, in granting it to a I 

partner, is merely to prevent the ineonveni- | 1 meonvenumoc 

ences arising from a division; since if the I 

partner were not to get that share which is | 7 aLhoiigii it be i 

the subject of the claim of Shaffa, a hgav • ^ ^ '^rm a ground for injury 

purchaser might insist upon a division, and i .• i • ,j •, 

thereby occasion to him a great deal of un- ! ofj,,J>.o'},n'Z pTktZ'u 

srsuf/js kS.?tf?.ss“ : c;''rlsflr rs*s”''H 


as 

not 


• Tentitled to the I * Meaning, the llaneefitos (in opposition 
right of bJiAl'i'A; — fehafee being tiie term ' to the followers of Shafei). 
used to express the person endowed with that | + Arab. Dakhoel; meaning, literally, " an 

riK’hl. arriver j ’’ i.e. a new comer. 







SIIAFFA. 


jmxyilL^CnAv, I.] 

land; for | titled to tlie privilege of Sliaffa; wlier"^, 
ni. 11.the superior rigxit, as has been already if a house situated iu the long lane be sold, 



A. * ;• • r •. T , inhabitants of both lanes are so entitled. 

relinquish it, when the title The reason of this is, that the right of egress 
^ s?«cc^S 5 ?.o;i. “-If a | and regress in the short lane is participated 

land relin- 1 puly by its own inhabitants, whereas the right 
' in the long lano appertains equally to the in- 


(piish his ri^ht ot bhaifa, it devolves next 
to dim w^ho is a partner in the road ; and if 
he also relinquish his right, it falls to the 
J_ar .wlolasick, or person whoso house is 
s<ituated at the.back of that whie]i is the 


.^iiaifa exists with 


habitants of both ;—as has been already ex¬ 
plained ^ under the head of “ Duties of the 
-Kazee.'' The same rule also holds good in 

^+* Qi, • U - ’■ A.. ^ small rivulet issuing out of 

oojLct 01 Shalia, having^ the entry to it by another. 

another .road. Aboo loosaf is of opinion, i The laying of beams on the wall of a house 
that during the existence of a partner in the | gives a right of ShafFa from neighbourhood, 
grouiia, whGluer he resign or insist upon his I but not from partnership, since this act does 
right, no other person is entitled to the pri- not constitute a partnership in the property 
Allege or bhaira ; for by his existence all of the house. In the same manner, also, a 
otfiers are excluded; and whilst the excluder ' person who is a partner in a beam laid on the 
remains the excluded have no right; as liolda lop of the wall is only held in the light of a 
m inheritance. — I he ground on which the , neighbour. 

Aahir Hawayet (first quoted as above) pro- The right of ctU the Shafees {clahning U’pon 
cause of the privilege of equal ground) is equals without am/ j^egard to 
the extent of their properties, —When there 
is a plurality of persons entitled to the pri¬ 
vilege of Shaffa, the right of all is egual, and 
no regard is paid to the extent of their several 
properties.^ Shaf'ei maintains that the right 
of Shaffa in this case is possessed by the 
parties in proportion to their several proper¬ 
ties ; because Shaffa is one of the immunities 
of their property, and must therefore ho held, 
like the profits of trade, the produce of lands, 
the offspring of slaves, or the fruit of trees, 
in proportion to their respective shares in the 
joint property. The argument of our doctors 
is, that the parties being all equal Avith re¬ 
spect to the principle on which their right of 
Shaffa is grounded (namely, a conjunction 
witli the lands sold), they are all conse¬ 
quently equal in the right itself,—whence if 
only one partner were present, however in¬ 
considerable bis share might he, he would be 
entitled to the whole of the Shaffa.—In reply. 


respect to each of the 
above-mentioned persons. The partner, how¬ 
ever, has the superior right. Upon his re¬ 
linquishing it, therefore, the one Avho is next 
to him in order of precedence will assume 
] tin the same manner as holds Avith respect 
to debts contracted during health, Avheii tiiey 
came in competition Avith debts contracted in 
Sickness; that is, the former arc first dra- 
cliarged ; but if the cre<litor Avliose debt Avas 
contracted in health redinquish his claim, 

(he estate of the deceased is then appro¬ 
priated to discharge the claim of him whose 
dent A\"as contracted under sicknes.s. 

A person icho is a joint proprietor of only 
a part of the article has a title superior to a 
neighbour.^A. peiisdn Avho is a joint proprie¬ 
tor ot onlya part of the property sold (such 
ns a partner in a particular room or Avail of a 
house), as he has a right superior to one who 

JS neighbour to that iiarticular part, so like- i euLiueu to bue wnoiooi me onana.—in reply, 
vise has he a right superior to one Avha is a f moreover, to the arguments used by Shafei, 
neighbour to the rest of the house. This is | it is to be observed that the disseising another 
an approved maxim of Aboo Yoosaf: for the | of his property, contrai*y to his inclination, 
conjunction holds stronger in the case of a i is not one of the immunities of property, 
person Avho is a joint proprietor of only a part I and is very different from the profits of 
of tlie house, than in that of one who is trade, the fruits of trees, or the lifce, which 
merely a neighbour. It is necessary that the | are produced absolutely from the property 
road ,or rivulet, the joint participation in , itself. 

Avhich gives a claim tn the privilege of Shaffa, I ^ If one of the parties relinquish his right, 
be private. Uy a private road is understood it devolves to the others, and is participated 

equally amongst them ; for although the 
grounds of their right ivere complete, yet 
they were ^ obstructed from enjoying the 
entire privilege by the intervention of his 
right; but that right being resigned, the 
obstruction consequently no longer remains. 
If some be absent, the Shaffa is adjudged 


a road shut up at one end ; and by a private 
livjilet Ave understand a stream of water in 
Avhich boats cannot pass and repass; for 
otliei'Avise it is a })ublie river. (This is ac¬ 
cording to Haneefa and Mohammed. It is 
reported from Aboo Yoosaf, that a priv'ate 
rivulet is a stream which aff’ords water to two 
or three pieces of ground; but if it exceed 
that, it is a public one.) 

The relative situation of the property de~ 
termines the right, when claimed on the plea 
of neighbourhood. —If a house he sold, situated 
in a short lane, shut up at one end, commu¬ 
nicating through another lane, shut up also 


equally amongst those who are present ;— 
but the abseiitees appearing receive their 
shares. — If some of tfxe partners happen, to 
be absent, the whole of the Shaifa is to ho 
decreed equally amongst those Avho are 
present; for it is a matter of uncertainty 

_ ^ _, _ _ Avhether those who are absent would be iu- 

at one end, but of greater extent, in this case dined to demand their right; and the rights 
the inhabitants of the short lane only are en - 1 of those who are present must not be pre- 
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on a mere uncertainty.—It\ hoAY- the house from whence he derived his . 
im. the Kazee should have decreed the , the J^use adjoining 

whole of the Shaifa to one who is present, , which the right of Shada relates is sold , for 
and an absentee afterwards appear and claim , in the first ol these instances the house is not 
Ms rfght the^ decree him the a part of his Imreditaments, because U was 

half; and so likewise if a third appear, he not Ms property; and the right of ^^affa 
must decree him one third of the shares fails m second instance, as the 
respectively held by the other two ; in order . mental principle ot that right is extinguished 
that thus an equality may be established previous to his becoming the proprietor 

them ^ ^ ' m the third case, he has no right of bhaffa 

If the person present should relinquish his with respect to the house which is sold, since 
Shaffa after the whole has been decreed to the house from which he would have derived 
him by the Kazee, and the absentee after- that right is not his property, 
wards appear, he is in this case entitled to 
claim only one half; because the ^ decree 
which the Kozeo has passed, awarding the 
whole to the other, absolutely extinguished 

one half of the absentee’s right.—It were OHAPTEU IT. 

otherwise if the person present relinquish 
liis right previous to any decree being passed 
by the Kazee, and afterwards the absentee 
appear; for in this case he [the absentee] is 
entitled to the whole of the Shaffa. 

The right does not operate until after the 
sale of the property. — The privilege of _ 

Shaffa is established after the sale; lor it i first of these is termed lalb Mawasibat, or 
cannot take place until it bo manifest that immediate claim, where the Shafeo prefers 
the proprietor is no longer inclined to keep | his claim the moment he is apprised of the 
his house; and this is manifested by the sale j sale being concluded; and this it is necessary 
of it. It is therefore sufKeient, in order to ' that he should do, insomuch that if he make 


OF CLAIMS TO SHAFFA, AND OF LITIGATTOX 
COiSrCEllWIlSG IT. 

The claims are of three hinds. 1 . The 
immediate claim {lohich must be made on 
the instant^ or the Shafee forfeits liis title). 
Claims to Shafia are of three kinds.—The 


prove the sale and establish the privilege of 
bhaffa, that the seller acknowledge the sale, 
although the person said to be the buyer 
deny it. , , m 

Kor until it he regularly demanded.— 


any delay his right is thereby invalidated; 
for the right of Shaffa is but of a feeble 
nature, as has been already observed ; and 
the prophet, moreover, ha .3 said, “ The right 
of Shaffa is established in him who prefers 


right of Shaffa is not established until the his claim without delay/’ 
demand be regularly made in the presence of j If the Shafee receive a letter w^hich, either 
witnessesand it is requisite that it be | in the beginning or the middle, apprises him 
made as soon as possible after the sale is ; of the circumstance of his Shaffa, and he 
known ; for the right of Shaffa is hut a feeble read it on to the end, his right of Shaffa is 
right, as it is the disseising another of his thereby invalidated. Many of our modern 
property merely in order to prevent appre- , doctors accord in this opinion ; and it is 
hended inconveniences. — It is therefore re- ' in one place recorded as the doctrine of 
quisite that the Shafee without delay dis- i Mohammed.—In another place, however, it 
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cover his intentions, by making the demand; 
which must be done in the presence of wit¬ 
nesses, otherwise it cannot be afterwards 
proved before the Kazee. 

Neither does the property go to the Shafee 
bui by the surrender of the purchaser^ or a 
decree of the magish'ate—N^m^ the demand 
has been regularly made in the presence of 
witnesses, still the Shafee does not become 
proprietor of the house until the purchaser 
surrender it to him, or until the magistrate 
pass a decree; because the purchaser’s pro¬ 
perty was complete, and cannot be trans¬ 
ferred to the Shafee but by his own consent, 
or by a decree of a magistrate; in the same 
manner as in the case of a retraction of a 
grant, where the property of the grantee 
htung completely established by the grant, 
it cannot be transferred to the grauter, but 
by the surrender of the grantee, or by a 
decree of a magistrate. The use of this law 
appears in a case where the Shafee, after 
having preferred his claim before witnesses 
previous to the decree of the magistrate or 
the surrender of the purchaser, dies, or sells 


is reported from him, that if the man claim 
his Shaffa in the presence of the company 
amongst whom he may be sitting when he 
receives the intelligence, he is tlie Shafee, 
his right not being invalidated unless lie 
delay asserting it till after the company 
havo broke up. Both these opinions are 
mentioned in the Kawadir;—and Koorokhee 
passed decrees agreeably to the last quoted 
report; because the power of accepting or 
rejecting the Shaffa being established, a 
short time should necessarily be allowed for 
reflection; in the same manner as time is 
allowed to a woman to whom her husband has 
given the power of choosing to be divorced 
or not. 

If the Shafee, on hearing of the sale, 
exclaim “Praise be to Gonl’’ or “There 
is no power or strength but what is derived 
from God or “Gon is pure !” Ms right 
of Shaffa is not invalidated^ insomuch that 
if, immediately on pronouncing these words, 
he without delay claim his Shaffa, he will 
accordingly get it; because the first of these 
is considered ns a thanksgiving on his being 
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.V’iKl ^jff the Tieighbourhood of tho seller; which the dispute has arisen; and npJh-l..., 
lie^^cond (which is an expression of ad- Shafee thus taking some person to witness, 
- mifiition) is siipnosed to proceed from the his right of 8haifa is fully established and 
astonishment with which he is struck at the | contirmed. Tho reason of this is, that both, 
intention manitested by the seller of doing ' the buyer and seller are opponents to the 
a thing which vyould bo yexatious to him ; , Shafee in regard to his claim of Shaffa'; the 
and the kst is considered as an exclamation ' one being the possessor*, and the other the 
prefatory to further discourse. ‘None of proprietor of the ground ;— and the taking 
those expressions, therefore, can imply a CYidence on the ground itself is also,yaiid; 
refiiaal or rejection of the Shaffa.—In the . because.it is that to'which the right relates, 
same manner also, if, on receiving the news If the seller have delivered over the ground 
ol the sale, he ask Who is the purchaser, to the buyer, the taking evidence against 
and how much is the price?” it docs not him is not sufficient, he being no longer an 


invalidate his right; since these questions 
cannot he considered as a refusal, but on the 
contrary it may be concluded from theai 
that if the price be reasonable, and the 
purchaser a person whom lie would not like 
as a neighbour, he will afterwards claim his 
right of iShafla. 

It is not material in what words the claim 
is preferred; it bein^^ 
imply a claim. Thus if a person say “ I 
have claimed rny Shaffa,’' or “ I shall claim 
my Shaffa,” or ” 1 do claim my Shaffa,” all 
tliese are good; for it is the meaning, and 
not the style or mode of expression, which 
is here considered. 

When news of the sale is brought to the 
Shafee, it is not necessary, according to 
Haneefa, that he assert his intention of 
claiming the Shaffa before witnesses, unless 
tho news be communicated to him by two 
.men, or one man and two women, or one 
upright man. The two disciples maintain 
that ho ought to declare Iiis intentions before 
witnesses as soon as the news is communi 


opponent; for having^ neither the posso^ion 
' nor tho property, he is as a stranger,- The 
I manner of claim by affirmation and’taking 
to witness is, the claimant saying “ Such a 
person havS bought such a liouse, of wliieh I 
am the Bhafee ; I have already claimed,my 
I privilege of Shaffa, and now again'clMm‘it i 
I be therefore witness thereof.” (It is reported 
sufficient that tliey I from Aboo Yoosaf that It is requisite the 
u’ r. ...... u r of the thing sold, and its particular 

boundaries, be specified ; because a claim is 
not valid unless the thing demanded be 
precisely known.) 

Anri III. claim hi/ litigation ,— The third 
mode of claim, to Shalf’a is termed Tall) 
Khasoomat, or. claim by litigation,—w^hich 
is performed by the Shafee petitibning the 
Kazee to command the purchaser to surrender 
up the ground to' him ; the method of doing 
which will hereafter be particularly ex¬ 
plained. 

A ilelriij in the litigation does not invalidate 
the — If the Shafee delay making 

claim by liti gation, still his right does not 


pass^ accordingly. There is likewise one 
opinion recorded from Aboo Yoosaf to the 
same effect. Mohammed 'maintains that if 

for one 


cated to him by one person, being either a | drop, according to Haneefa. Such also is 
freeman or a slave, a woman or a child,— . the generally received opinion : and decrees 
provided, however, that tho person he, in 
his belief, a true speaker.—It is otherwise 
where a woman is informed that her husband 

has given her the power of divorcing her- ' the Shafee postpone the litigation 
self; for in that case it does not signify who month after the taking of evidence, his right 
is the informer, or what is his character, I drops. This is also ^he opinion of Ziffrr; 

Ip the person who gives the intelligeTice to I and it is related as an opinion of Aboo 
the Shafee be himself the buyer, it is not; Yoosaf, that the right of the Shafee becomes 
(according to Haneefa) in such case nocos- ' null if he delay the litigation after the 
sary that he be an upright man ; because he I Kazee has held one court; for, if he willingly, 
is the opponent; and uprightness ys not and without alleging any excuse, omit to 
remiisite in him. ^ , eomrnence the litigation at the first court 

il. The claim hy affi'iyiation and taking | held by tho ICazee, it is a presumptive proof 


to loitness {which must he made as soon as 
conveniently may he after the othe7'). —^The 
second mo^e of claim to Shaffa is termed the 
Talb Takreer wa Ish-had, or claim by affirina-' 
tion and taking'to witness;—and this also is 
requisite; hecauso evidence is wanted^ in 
order to establish‘*proof before the magis¬ 
trate; audit is probable that the claimant 
cannot have witnesses the Talb^ Mawasi- 
bat, as that is expressed immediately on 
intimation being ^eceivec^^pi the sale. It is 
therefore necessary afterwards to make the 
Talb Ish-had wa Takreer, which is done hy 
the Shafee taking some person to witness,— 
either against the seller, if the ground sold 
be still in his possession,—or against the 
purchaser, — or upon the spot regarding 


of his having declined it. ' The reasoning on 
which Mohammed founds his opinion in this 
particular is, that if the riglit of the Bhafee 
was never to be invalidated by his delaying 
tlie litigation, it would be very vexatious to 
the buyer ; for he would be prevented from 
enjoying his property, in the apprehension 
of being deprived of it by tho claim of the 
Sliafee.—‘‘1 have therefore (says Moliainnu'd) 
limited the delay that may be admitted to 
one month, as being the longest allowed 
tcrni of procrastination.”—In support of the 
opinion of Haneefa, it is urged that the right 
of tlie Shafee being firmly established by the 
taking of evidence, it cannot be extinguished 
but by his own rejection, openly declared;— 
in the same manner as holds in all other 
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right.—With respect to what is 
"'inetitt^od by Mohammed, that “ the delay 
As'-iiiild be vexatious to t?ie buyer,” it is ot no 
weight; for iu case ot* the absence of the 
Shafee, his right is not invalidated by the 
litigation being delayed; and the vexation 
sustained by the buyer from the delay is 
equally the same, whether the jShafee be 
present or absent. 

Particularlyf if il he occasioned hy the 
absence of the magistrate, — Ip it appear that 
the Kazee was not in the city, and that on 
that account the litigation was delayed, the 
right is not invalidated, according to the 
concurrent opinion of the three above-men¬ 
tioned sages ; for the litigation can oiiljr be 
made in the presence of the Kazee ; and the 
delay is therefore excused. 

Mules to he ohserved hy the magistrate on 
an appeal. — When the Bhafee goes to the 
Kazeu and claims his right, alleging that 
“ such a person has purchased a house, in 
which he has the right of Sliatfa,” the Kazee 
jnust first question the purchaser (the defen¬ 
dant in the cause) concerning the property 
on which the Bhafee grounds his right of 
Bhafla; and if he acknowledge it, this is a 




lively as to the fact in question, nailacur'jL i 
whether the house be, for certain, tbe pro¬ 
perty of the plaintiff or not.—If the pur¬ 
chaser refuse to swear, or the Shafee bring 
evidence, his properly is proved in that 
house from which he derives his claim of 
Bhaifa, and the neighbourhood of that house 
to the one in dispute is also proved. The 
Kazee must next ask the purchaser whether 
he has bought the house or not ? and if he 
deny it, the Kazee must order the Shafee to 
bring witnesses to prove the purchase; for 
the Shaffa cannot be established until tho 
sale be proved ; which must be done by 
witnesses.—If the Shafee cannot bring wit¬ 
nesses, the Kazee must administer an oath 
to.the purchaser to this effect, that “he has 
not purchased tbe ho use,“ or that “ the 
plaintiff is not entitled to the privilege of 
Bhatfa in tho manner in which he has 
claimed it;” for here he swears regarding 
an act committed by himself, and relative 
to a thing which is in his own possession; 
and therefore it is necessary that the oath 
be positive as to the certainty of the fact. 

The cause mag he litigated and determined 
independent of the price of ^ the property in 


sufficient ground for the Kazee passing a dispute. — The Shafee may litigate his claim 
decree but if he deny it, the Kazee must I of Bhaffa although he do not produce in 
then order the Shafee to bring witnesses to' court the price^of the ground in dispute:; 


prove his property ; for the possession, which 
is apparent, may be owing to other causes 
than property; and a thing which is thus 
doubtful cannot be admitted as a proof to 
the detriment of another. Kadooree alleges 
that the Kazee, before he applies to the de¬ 
fendant, ought to ask the plaintiff regarding 
the situation of the house and its boundaries; 
because if a man sue for the property of a 
house, it is requisite that he describe its 
situation and boundaries; and therefore he 
must do the same iu claiming his right of 
Bhaffa. When he has done this, the Kazee 
must next interrogate him regarding the 
grounds of his right of Bhaffa; for the 
grounds of Bhaffa are various, and possibly 
he may set forth grounds according to his 
own imagination, which do not, in reality, 
constitute any ground. If he reply that 
“he. is tho Shafee, because of Ms house 
heing situated next to that which is the 
present object of dispute,” his claim (as 
Khasaf observes) is complete. It is also 
mentioned in the Fatavee, that he must 
describe the boundaries of the house from 
whence he derives Ida right to the Bhaffa in 
question. 

And the mode prescribed for his examining 
the 'parties .— If the Shafee, being unable to 
bring witnesses, require that the purchaser 
be put to his oath, it must be tendered merely 
according to the host of his [tlio purchaser's] 


but when the Kazee has decreed to him the 
privilege of Bhaffa, it is necessary that he 
bring the price. This is tho doctrine of tho 
Zahir Rawaj^et, as quoted in the Mabsoot. 
It is reported, from Mohainmeci, that the 
Kazee ought not to pass the decree until the 
Shafee produce the price (and the same is 
also cited by Hasan from Haneefa); because 
possibly the Shafee may be indigent, and 
the Kazee must therefore delay the decree, 
in order that the purchaser may not lose his 
property.—The reason assigned in support 
of the first opinion quoted from the Zaliir 
Rawayet, is that the price does not becomp 
due from the Shafee to the purchaser until 
the Kazee have passed his decree; and as 
the purchaser is not obliged to surrender up 
the ground previous to the decree, so in tho 
same manner the Shafee (as has been men¬ 
tioned above) is under no necessity of pre¬ 
viously producing the price nor can there 
be any apprehension of the purchaser losing 
his property, since he has the right of deten¬ 
tion, as will more particularly be showm in 
the ensuing examples. 

Put the defendant may retain the one 
until the other le produced. — When, pre¬ 
vious to the Shafee producing the price, the 
ICazoe has commanded the purchaser to deli¬ 
ver up the ground [to the Shafee], still he 
his own hand until tho 


maj^ retain it in 

_ ^ ^ ^ ^ ^ price be brought to him. 

knowledge (that is, he must be required to 1 The privilege is not forfeited hy a delay in 
aiy, “By God, I know not that the plaintiff payment.--I f tho Shafee delay to pay 
is the proprietor of the house on which -- 


he 

founds his claim of Shaffi'’); because his 
deposition relates to a thing which is in the 
hands of another, and therefore he can only 
swear as to his own knowledge, and not posi- 


the price to the purchaser, after the Kaze(3 
has ordered him, still his privilege of Bhaffa 
is not invalidated ; for it has become firmly 
established by the litigation and the decree 
of the Kazee. 
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sellar may he suedxvhlht the house /s', po\yer ia the Shafee is not destroyed %lyL . 
*nr''h(h^d^ossessio)i.-~li? the Shafee bring the ; purchaser having seen the property, or 
into court whilst the house is still in | having so exempted the seller; for he [the 
his possessionj be [the Shafee] may com- j purchaser] was not deimtod by the Shafee, 
mence his litigatioji against him, and the, and his act, of course, does not affect the 
seller may retain the house in his own pos - 1 Shafee's power of rejection, 
session until he receive the price from the | 

Shafee. The Kazeo, however, is not in this 
case to hear the evidence until the purchaser, 
also appear, as for his presence there is a 
twofold reason; forFfitST, the purchaser \s>'Mon 
proprietor of tho ground, and the seller thc| 


i^aeot^ion. 

Of Disputes relative to the Price, 

In disputes concerning the price, the asser^ 
ion of the purchaser ', upon oath, must he 
credited. —If the purchaser and Shafee 


l)OSsessor; and as the decree of the Kazee, differ regarding the price, the former al- 
must be against both, both therefore must be , Ir-ging one hundred, for instance, and the 
present. (It is otherwise where ‘the pur- ; latter only eighty, and neither of them bo 
chaser has obtained possession; for then I able to bring any evidence, the assertion 
there can be no occasion for the presence of of tho purchaser must be credited in pre- 
1 ne seller, ^ as he has become like a stranger, | fererice to that of the Shafee ; because here 
iiaving neither the property nor the posses- ” . . . . 

Mon.) SE(:lO^'DLY, the sale or bargain which 
Jiad been concluded in favour of the pur¬ 
chaser is to he dissolved bv decree ; and it is 


the Shafee alleges a right in the purchaser’a 
property for a sura short of one hundred, 
which the purchaser denies-; and, according 
to the LAW, tho declaration of a defendant, 


therefore requisite that he be present, in‘upon oath, must be credited -neither 


order that the Kazee may decree the dissolu 
t ion against him. 

An agent for the purchaser may he sued 
{infore delivery to his constituent). — If an 
agent on behalf of another purchase ground, 
the Shafee must sue the agent. If, however, 
the agent have delivered over the ground to 
his constituent, the Shafee must not insti¬ 
tute his suit against the agent (as he is 
neither the proprietor nor the possessor), but 
against his constituent; for the agent then 
stands as the seller, and his constituent as 
the purchaser; and when (as has been al¬ 
ready explained) the seller delivers up the 
ground to the purchaser, the IShafee's suit is 
against tho latter. 

And. so also an agent for the seller, or an 
executor .— If the agent of a person who is 
absent sell ground on account of his con- 
atitueut, the iSliafee may claim his right and 
obtain the ground from the agent, provided 
it bo in his possession. The same rule also 
holds in the case of an executor authorized 
to Mcll liinils. 

The Shafee, after gaining his suit, has an 
option of inspection, and also an option from 
defect. — If the Kazee decree in favour of 
the Shafee, at a time when he has not yet 
seen the property in. dispute, he [the Shafee] 
has an option of inspection; and if any I 
defect be afterw^ards discovered in it, he has 
an option from defect,* and may, if he 
please, reject it, notwithstanding the pur¬ 
chaser should ^ luiA'e excepted such defect 
from the bargain, or, in other words, should 
liave exempted the seller from responsibility 
lor such defect; because, as the transfer of 
property by right of Shaffa is the same as a 
transfer of property by sale, the Shafee has 
• therefore,, under both the^ above circum¬ 
stances, the power of rejection, in the same 
manner as any other purchaser; and this 


• Option of inspection and option from 
defect are fully explained under the head of 
Sale. (See V ol. II. p. 255 and 268.) 


the oath of both parties * * required in this 
case ; for the Shafee is plaintitf against the 
purchaser, but the purchaser is not plaintiff 
against the Sliafee, he being at liberty either 
to claim or resign the thing in question; and 
it is a rule that both parties cannot be called 
on to swear, unless where both are in some 
maimer plaintiff, or in some particular cases, 
where it is expressly ordained by the law, 
neither of which reasons exist in the pre¬ 
sent instance. 

And so lihewise evidence produced by 7iim. 
—If both the purchaser and the Shafee pro¬ 
duce evideuce, that produced by the Shafee 
must be credited, according to Haneefa and 
Mohammed.—Aboo A^oosaf, on the contrary, 
maintains that the evidence produced by 
the purchaser must be credited; because it 
proves a larger sura than the other, audit 
is a general rule that regard is had to the 
evidence which proves the most;—as where, 
for instance, a difference arises regarding the 
amount of the price betwixt a purchaser 
and a seller, or an agent and his constituent, 
or a person who buys a thing from an infidel 
enemy, and the original proprietor of the 
thingin all which cases, if both parlies 
bring evidence, the evidence of him wdio 
proves the largest sum is admitted —I'he 
difference here alluded to, betwixt one who 
buys a thing from an infidel enemy, and the 
former proprietor of the thing, will be better 
elucidated by tho following case.—A AIus- 
sulman merchant goes upon a voyage, ar¬ 
rives in the country of the infidels, receives 
their protection, and, whilst he remains 
there, purchases a slave, who had formerly 
belonged to Zeyd, from an infidel, who had 
carried him away as his plunder; and, on 
the merchant’s return, ^eyd claims his 
slave, offering the price which the merchant 
had given to the infidel; but a difference 

arising betwdxt them regarding the amount 


* Arab. Tahalif.—For a full explanation 
of this term see p. 417 of this YoL 
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p^ice, both adduce evidence to prove 
they asserted which case the 
of the merchant, which goes to prove 
the largest sum, is admitted, in preference 
to that of Zeyd.—In support of the opinion 
maintained by Haneefa and Mohammed on 
this point, two arguments may be urged.— 
First, the evidence of the Shafec subjects 
the purchaser to an obligation; whereas the 
evidence of the purchaser does not subject 
the Shafee to any obligation, since he has it 
in his option to take the thing in dispute or 
not; and the intention of establishing’ evi¬ 
dence is to impose an obligation.—vSECON dlv, 
if it be possible, a regard should be paid to 
the evidence of both parties; and here it is 
possible, for there is no absolute contradic¬ 
tion in the allegations of the two parties, 
since the purchaser may perhaps have twice 
purchased the thing; and both purchases 
being thus apparently proved, it remains in 


the option of the Shafee to prefer which-'from his own 
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sition, still the argument is of no we|j 
for in the case of the merchant two bargltfili 
could not be made successively without the 
one of them being invalidated; whereas in 
the case of the Shafee (as we have already 
observed) both bargains may be effective. 

And also his assertion, if the seller allege 
a larger amount. — If the seller and purchaser 
differ regarding the price, and the seller 
(supposing him not yet to have received it) 
allege the smallest sum, the Shafee may take 
the house for the price alleged by the seller, 
the assertion made by him of a smaller sum 
being considered as an abatement in favour 
of the purchaser, of which the Shafee is 
entitled to avail hiiUvSelf. VVe shall have 
occasion in the ensuing section to explain 
the ground on which this law is founded ; 
and shall therefore in this place assign 
only one reason, namely, that the riglit 
given to the Shafee over the seller arises 


ever he pleases; that is to say, if the pur 
chaser have bought the thing twice, viz. 


I have sold it 
therefore, so lonj 


declaration, in saying, 
for such a price;’* and 
as he has not received the 


once for one thousand, and another time for | price, his allegation must be credited le- 
two thousand, tho Shafee has it in his option ; garding it,—whence the Shafee is entitled 
to take the thing for whichever of these to take the property at a rate agreeable to 
prices he thinks proper.—With respect to | his assertion.—If, on the contrary, the seller 
the analogy urged by Aboo Yoosaf be-: nllego the largest sum, both parties must be 
twixt the case in question and that of a | required to swear, and the contract of sale 
purchaser and a seller differing concerning | is then dissolved. If, in this case, either ot 
the amount of the price, it cannot he ad- | them refuse to swear, that price is established 
mitted; for if two different sales take place ' which has been set forth by the other, and 
betwixt the parties, one immediately after • the Bhafee is consequently entitled to take 
the other, regarding the same thing, the one j the house for tliat amount. If, on the other 
sale invalidates the other; and it being thus i hand, both parties swear, the Kazee, at the 


impossible to admit the allegations and evi¬ 
dence of both parties, that evidence which 
proves the largest sum must bo superior ; 
and the superiority is therefore allowed to 
the evidence of the seller over that of the 
purchaser, because it proves the largest sum. 
In the case of the Shafee, on the contrary, 
as the maxim of one sale invalidating the 
other does not affect him, both the sales hold 
good with respect to him;—whence if the 
purchaser choose to purchase the same thing 
twice, the Shafee has it in his option to take 
it for either of the prices, as has been men¬ 
tioned above. Besides, as an agent is sup¬ 
posed to stand in the place of a seller, and 
his constituent in that of a purchaser, the 
same laws will of course hold with respect 
to them as are established in the case of a 
buyer and a seller; and this is confirmed by 
a precept quoted from Mohammed, in which 
it is expressly said, that ‘‘the evidence 
brought by the constituent is preferable.'*— 
With respect, also, to the analogy urged [by 
Aboo Yoosaf] betwixt the case in question 
and that of a dispute between the purchaser 
of a slave from an infidel and the former 
master of such slave, it is entirely unfounded, 
since it cannot be admitted that the effect of 
the branch is the same as that of the root, 
as we find it expressly declared in the Seyir 
Kabeer, that the evidence adduced by the 
former master of the slave is superior. But 
even admitting the above-mentioned propo¬ 


requisition of one or both of them, must 
dissolve the sale; and^ the Shafee (whose 
right is not to be prejudiced by such dissolu¬ 
tion) may then take the house for the amount 
alleged by the seller. 

If the seller should have received the 
price, the Shafee may take the house for the 
amount set forth as the price by the pur¬ 
chaser ; and here the allegation of the seller 
is of no weight or Credit, for having received 
the price, the sale, as far as relates to him, 
is finally concluded, and he becomes only as 
a stranger; the dispute then lying betwixt 
the purchaser and the Shafee, regarding 
which we have already been very explicit 
in a former port of this section. 

Case in tvhich the seller's assertion may he 
credited concerning the price. —If the Shafee 
be not apprized of the seller’s haying received 
the price, and the seller should say, “ I have 
sold the property for one thousand dirms, 
which I have received,” in this case the 
Shafee is entitled to take the property for 
one thousand dirms; for, as tlie beginning 
of the seller’s speech, in which he acknow¬ 
ledges the sale, creates the Shafee’s right of 
Shaffa, the subsequent sentence, in which 
he asserts his having received the price, as 
tending to extinguish that right which he has 
himself created, must not ho admitted. But 
if the seller should say, ” have sold the 
ground and received the price,’’ and then 
should add, “which was one thousand dirms,” 
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iSr.i&i^ideiice with respect to the amount of 
tha cannot bo admiltei^ because by^ the 
prior acknowledgment of his having received 
the price, he becomes like a stranger, and 
has no farther concern or interest in the 
matter. 

Section, 



Of the Articles m lieu of lohich the Shafee 
mmj take the Sliaffu FroperUj. 

The Shafee is eyititled to the heneft of any 
abatement made to the purohciser^ bict not to 
that of a total remission ,—Ip the seller abate 
a part of the price to the purchaser, the 
Shafee is entitled to the benefit ot such 
abatement; whereas if the seller, after the 
sale, remit the whole of the price to the 
purchaser, the Shafee is not allowed to avail 
himself of such indulgence. The reason of 
this distinction is, that an abatement of a 
part is an act connected with, and referring 
to, the original bargain or sale \ and the 
Shafee is entitled to the benefit of it, because 
that sum which remains after deducting the 
abatement is the price; whereas an entire 
remission has no connexion wdth the original 
bargain. In the same manner also, it the 
scdler abate a part of the price, after the Shafee money. 
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same species. The reason of this is thajit_ 

revealer of the law ^ has established in the 
Shafee a right to take possession of the 
property of the^ purchaser, on giving him a 
compensation similar to the price which he 
has paid ;—it is therefore necessary that a 
similarity betwixt, the compensation and 
price be observed as nearly as possible, m 
the same manner as in cases of destruction 
of property.—(It is to be observed that 
articles which differ very little in their 
unities, such as walnuts or eggs, ^ are in¬ 
cluded under the denomination of Zooat- 
al-Imsal, or things compensable by an equal 
quantity of the same species. If, therefore, 
a man purchase ground for walnuts or eggs, 
the Shafee may give him a compensation in 
walnuts or eggs, and is not required to pay 
an equivalent in money.) 

And so likewise^ if the price consist of 
land,—\^ a man sell a piece of ground for 
another piece of ground, in this case, as 
each piece of ground is the price for which 
the other is sold,^ the Shafee of each xhece is 
entitled to take it for the value of the other, 
land being of the class of Zooat-al-Keem, 
or things compensable ■ by an equivalent in 


has become seised of his tthatta property, lie 
[the Bhafee] is entitled to the benefit ot such 
abatement, and accordingly receives back the 
amount abated by the seller to the purchaser. 

He is not liable for any augmentation 
agreed upon after the 5 / 7 /e.—If, on the 
contrary, the purchaser, after the bargain 
is concluded, agree to an augmentation of 
the price in favour of the seller, the Shatee 
is not liable for such augmentation ; because 
his privilege of Shaffa is established for the 
lirice originally settled; and if any subse¬ 
quent augmentation were admitted to operate 
with respect to him, it would be a loss to 
him: whereas, on the contrary, any subse¬ 
quent abatement is a benefit. Analogous to 
this case of augmentation is that formerly 
stated, in which it was remarked, that it a 
man make a purchase for a certain pri^', 
and afterwards renew the purchase^ ot the 
same thing, and settle a large price, the 
Shafee is not prejudiced by such augmenta¬ 
tion, but is entitled to his Shafia lor the price 

first agreed upon. ^ cf 7 ^ 

If the price consist of effects, the Shafee 
may take it on paying the value of those 
effects ; hut if it consist qf smiilars, he is to 
pay an egual guantity of the same. If a 
man sell a house for a certain quantity ol 
‘roods or effects, the Shafee is entitled to 
take it for the value of such effects; for 
piffpota are amongst the things denominated 
Zooat-al-Keem, or things which, being es¬ 
timable, are compensable by an equivalent 
in money,—If, on the other hand, a man sell 
a house for a compensation in wheat, silver, 
or any other article estimable by measure or 
weight, the Shafee may take it for an equal 
quantity of the same article; because these 
are of the class of Zooat-al-Imsal, or things 
comxiensable by an equal quantity of the 


In case of a term of credit, the Shafee may 
either tvait the expiration of the term^or take 
the property immediately, upon paying the 
price ,— If a house he sold for a price pay¬ 
able at a 'distant period, the Shafee may 
either wait until that period be expired, and 
1 hen take the house for the same price,—or 
he may take it immediately, on paying the 
price in ready money; but he is not entitled 
to take it immediately and demand a respite 
to the period settled by the purchaser. Zifter 
maintains that the Shafee is entitled to take 
the house immediately, and demand a re¬ 
spite of the payment (and such also is the 
opinion of Shafei); _ for the respite is a 
modification of the price, in the same manner 
as if it were stipulated to be paid in coin of 
an inferior species; and as the Shafee is 
entitled to take the house for the price itself, 
he is of course entitled to take it for the 
price under its modification. The argument 
adduced by us, in sup^iort of the former 
opinion, is that a delay or respite cannot be 
established but by a positive stipulation be¬ 
twixt the parties; and in the present case 
there is not any stipulation, either betwixt 
the Shafee and the seller, or the Bhafeo and 
the purchaser '.- 7 nor can the seller’s con¬ 
senting to a respite in favour of the purchaser 
he construed into a consent to respite in 
favour of the Shafee; for men, as they differ 
in their circumstances, are more or less cap¬ 
able of discharging their debts.—With re¬ 
spect, moreover, to the arguments used in 
behalf of Zitfer’s opinion, it is true that the 
respite is a modification of the price; yot 
the law is not to bo bent thereby; for the 
respite is, in fact, aright ot the purchaser; 

^ Meaning, the prophet, who is often 
termed Sliari, or the la^v giver. 
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L \i were admitted a modification of the * take the land for the value of the wiiio_ 

would be a right of the seller, like as of the pork ; for the giving or receiving ot 
-the price itself;—this case being analogous ' wine amongst Mussulmans is prohibited by 
to where a man purcliases a thing for a price their religion, and it is therefore, with re¬ 
payable at a distant time, and afterwards spcct to them, reckoned also amongst the 
sells it again by a tawlecat sale ;—in which | things which are of the denomination of 
instance, if no such xstipulation he expressed, | Zooat-al-Jieem.-^If, on the other hand, there 
the second purchaser is not eutitlkl to a | be two Shafees, the one d Mussulman and the 
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term of credit,—and bo here likewise.—If 
in the case here considered, the land be still 
in the possession of the seller, and the yhafeu 
take it and pay him the price in ready 
money, his [the seller’s] chum against the 
purchaser ceases; for the bargain with 
respect to him is dissolved, and the Shafee 
is substituted in his place, as hcas been already 
explained.—If, on the contrary, the land be 
in the possession of the purchaser, and the 
Shafee take it from him, still the seller must 
allow to the purchaser the term of credit 


other a Zimmee, the former must take half 
of the land for half the value of the wine, 
and the latter the otjrer -half, for half the 
quantity of the wine.—If^ also, the Zimmoe 
Shafee become a Mussulman, as his right is 
strengthened, not invalidated, by his con¬ 
version, he is therefore to take his half of 
the land for half of the value of the wine 
because, by his embracing the faith, he is 
incapacitated from paying the actual wine, 
wdiich then (us it were) becomes non-existent 
with respect to him ;—in the same manner as 


originally settled ; because the bargain be - 1 w^here a person makes a purchase of a house 
twTxt them is not dissolved by the Shafee’s for a measure of green dates, and a Shafee 
' ’ ’ " afterwards appears, at a time when the season 

for green dates is past, inwhichcase he must 
take the house for the value of the dates,— 


taking the land, and the case is therefore 
the same as where a person makes a purchase 
upon credit, and then sells the article for 
ready money, in whicli^caso the first seller is 
not entitled to demand ready money from 
him. [tis, however, lawful for the iShafeo 
to defer taking the land until *the term of 
credit be expired: but ho must make his 
demand without delay; for if he neglect to 
make an immediate demand, his right of 
Shaffa, according to Elaneefa and Mohammed, 
becomes mill:—contrary to the opinion of 
iVboo Yoosaf.—The reason for the opinion of 
Haneefaand Mohammed upon this head is, 
that as the Sh^tfa has existence from the 


and so likewise in the present instance, as 
wino is, in effect, non-existent with respect 
to Mussulmans, they being jjrohibited, by 
the LAW^ from using it in any shape. 

Seciwn, 

27ie Shafee mat/ either take the buildings 
or pUintations of the purchaser {paying the 
value]^ or may cause them to he removed .— 
If the purchaser of gpund subject to a claim 
of Shaffa erect buildings or plant trees upon 
! it, and the Kazee afterwards order the ground 
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time of tlie sale, it is therefore requisite that ' to be delivered to the Shafee, it in this case 
tlie claim be made' upon the instant of the rests with him [the Shafee] either to take the 
sale being known. The reason for Aboo ' ground, together with the building or trees, 
Yoosafs opinion is that “ the only use of the I paying tlie value of both, or to oblige the 
1 —I'l- 4-^ +..Uft * purchaser to remove them, This is the doc¬ 

trine of the Zahir Itawayet. It is recorded 
from Aboo Yoosaf that the Shafee cannot 


claim is to onablo the Shafee to take the 
land,” which end cannot be at present ' 

eflected, whence he remains silent; and as j - - i. -n- 

this silence does not argue any recession oblige the purchaser to remove his buildings; 
from his right, that is consequently not in- but he must either take the ground, paying 
validated. To this, however, it may be the value of the trees or buildings, or relin- 
ri'plied, that the taking of the land is a qiiish the whole. This is also the opinion of 
matter posterior to the claim ; and the Shafee 1 Shafei, He, however, admits that the Shafee 
has it, moreover, in Ms power to take it on | may cause the buildings or the trees to be 


removed, on indemnifying the purchaser in 
the loss he may thereby sustain. In short. 


the instant, by paying clown the price-. 

Case of property subject to Shaffa; ptur - , . , 

chased by a '/Amnieofor a price consisting of\ according to him, the Shafee has three things 
unlawful articles.—iv a Zimraee purchase | in his option; for he may either take the land, 
land for wine or pork, and the Shafee be also a [ together with the trees and buildings, paying 
Zirnmee, he [the Shafee] may take the land ■ the value of those,—or he may cauSO them to 
for an equal quaiitity ot similar wine, or for be removed, indemnifying the purchaser,—or, 
the value of the pork; becmise a bargain of i lastly,^he may relinquish the whok. In sup- 
thiskindia 
as the right 


held valid amongst Zimmees; and I port of the opinion of Aboo Yoosaf two argii- 
of Shaha is enjoyed in common i raents are urgt>d. ITbsx, the purchaser was 
bv both Mussulmans and Zimmees, and wine, ; justifiable in erecting the buildings, since,the 
•imongst the latter, is held asvinegai: amongst; ground was his own property, and it would 
the former and hogs as sheep, it follows that, j therefore be unjust to oblige‘Mm to remove 
vineffar being included under the denomina- ' them;—in the same manner as where ground 
tion of Zooat-al-Imsal, and sheep under that | is for a short time transferred by a grant, or by 
of Zooat-al-Keera, the Shafee is at liberty to a defective sale, and afterwards taken back,— 
take the land for an equal quantity of wine, in which case the granter or the seller has it 
or for the value of the pork. If, on the con- ' not ia Ms power to oblige the grantee or the 
trary the Shafee be a Mussulman, he is to | purchaser to remove any buildings he may 
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- pnvc* upon the ground whilst it was in 

hisj)i6^essioi),-“Or (in cases of Shaffa) wliere 
riie purcliaser has raised a crop of grain 
from the ground,—in which case the Shafee 
cannot oblige him to remove it until it be fit 
for reapiiig.--SECOi^PLY, in the present case 
one of two grievances must follow; for either 
the Shafee must suffer a grievance in being 



The Shafee is not eniitled to any \ 
ration for huildmgs erected or trees planted 
on land ivhichproves the property of another: 
— hut he may remove them. — If a Shfjfoe, 
having obtained possession of his Shaffa 
land, erect buildings, or plant trees upon it, 
and it afterwards appear that the land was 
wrongfully sold, being the property of 


obliged to pay an enlianced price for his ! another, the Shafee recovers the price,— 


Shaffa on account of the additional value of 
the buildings, or else the purchaser must 
suffer a grievance in being compelled to 
remove them. Now the latter "of these 
grievances is the heaviest, for it is a loss 
without any recompense; whereas the in¬ 
crease of price paid by the Shafee is not 
■without a consideration ;—and where the 
Shafee either takes the ground, paying for 
the trees and buildings, or relinquishes tlie 
whole, the greater of the two grievances is 
obviated, and the smaller one only is induced. 
The reasons urged in behalf of the opinion 
quoted from the Zahir Kawayet are, tliat 
as the purchaser has planted trees or erected 
buildings on ground over which the rights of 
another extend, without first obtainiug the 
sanction of that other, they must be removed, 
in the same manner as where a person who 
holds ground in pledge builds upon it with¬ 
out the permission of the pledger.—Besides, 
the right of the Shafee is stronger than that 
of the purcliaser, as being of prior date; 
whence it is that any act of the purchaser, 
even such as the selling or granting of the 
gimund, may be dissolved. It is otherwise 
with respect to a grantee, or a purchaser 
under an^ invalid contract (according to 
lianeefa)because tliey act under a per¬ 
mission from the possessor of the right; and 
also, because the right of resumption, in 
cases of gift or invalid purchase, is but of a 
weak nature,—whence it discontinues upon 
the erection of buildings. The right of 
Shaffa, on the contrary, still continues in 
force; and therefore the rendering absolutely 
obligatory the value of the trees or build¬ 
ings, upon the Shafee, in case of his claiming 
his right, would be absurd ; in the same 
manner as holds in cases of claim of right 
—in other words, if a person purchase land, 
and plant or build upon it, and it afterwards 
prove the right of another, the purchaser 
recovers the price of the land and the value 
of the trees and buildings from the seller, 
and not from the claimant of right; and in 
the present instance the Shafee stands as the 
claimant of right. Analogy would suggest 
that grain also should be removed from the 
land; but, by a more favourable construc¬ 
tion of the JAW in this particular, it is not 
to be removed ; because the term of its 
continuance is limited and ascertainable ; 
and as the delay may be recompensed to the 
ohafee by a rent or hire, it cannot therefore 
be very grievous to him. 


from the seller, where he had talten tlie 
land from him,—or from -fche purchaser, 
where he had taken it from him ; becauso it 
is evident that it -was wrongfully taken. 
Ho is not, however, entitled to recover from 
either party the value of his buildings or 
trees, but is at liberty to carry them wherever 
lie pleases.—It is recorded from Aboo Yoosaf 
that the Shafee may also recover the value 
of the buildings or trees from the person 
from wdiom he received the ground ; because 
that^ person, under such circumstances, is 
considered as the seller, and the Shafee as 
the purchaser ; aud it is an established rule 
that the purchaser may recover from the 
seller the value of such buildings as he has 
erected on the ground, if it appear that the 
ground sold to him was not the property of 
the seller, but of another person. There is, 
however, a difference, in this case, betwixt 
a Sliafee and an ordinary purchaser; for 
the latter is deceived by the seller, and is 
empowered by him to take the ground, — 
whereas the Shafee is not deceived by the 
purchaser, nor can he be said to be em¬ 
powered by him to take the ground, since the 
purchaser himself is compelled, the Shafee 
taking possession of the ground without his 
consent. 

If the property have sustained any acci¬ 
dental or natural injury after salcy still the 
Shafee cannot talce it for less than the full 
price, — If a man purchase a house or garden 
subject to a claim of Shaffa, and the building 
(owing to some unforeseen calamity) be de¬ 
stroyed, or the trees decay, it rests in tlie 
option of the Sliafee eitlier to resign the 
house or garden, or to take it and pay the 
full price ; because, as buildings or trees are 
mere appendages of the ground (whence it is 
that they are included in the sale of land 
without any particular mention being made 
of them), no particular part of the price 
is set against them, — unless where they have 
been wilfully destroyed by the purchaser, in 
which case it is lawful for him [the purchaser] 
to sell the appendages so destroyed, and 
make a profit by them, exclusive of the full 
price of the ground. It is otlierwise wlien 
one half of the ground is inundated ; for in 
such case the half of the thing itself being 
destroyed, the Shafee may take the remainder, 
paying only half the original price. 

If the injury be committed by the pur- 
chaser y the Shafee may take the ground alone 
at its estimated value,'-— the purchaser wil¬ 
fully break down the erections, the Shafeo 
may either resign his claim, or may take the 
" Arab.^ Istihkak, meaning, a claim set up | area of ground for a proportionable part of 
to the subject of a sale. (See Yol. IL p. 294.) the original price ; but he is not entitled to 
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, tu{n5. because they are become a separate | ShafTa takes place with respect to ini aij 

prabiH'ty, and are no longer appendages of | able property, notwithstanding it be in- 
" ^BGi^ground ; and the right of _ Sliaffa extends capable of division, such as a bath, a mill, 
only to the ground, and to things so attached ^ or 'a private road. Shafei maintains that 
to it as to be appendages. _ • _ | nothing is subject to Shaffa but what is 

Case of a Shafee taking ground loith ficuit capable of being divided; because (accord- 
trees. —Ip a man purchase a piece of ground,- ing to his tenets) the end of Shaffa is to 
having date trees upon it bearing fruit at the obviate the inconveniences attending a divi- 
time, the Shafee is entitled to take the fruit, sion of property, which does not hold in a 
—provided particular mention have been property incapable of division. Our doc- 
made of it in the sale, for otherwise it is ' trine, however, is grounded on a precept of 
not comprehended. What is here advanced the prophet, who has said “ Shaffa takes 
proceeds upon a favourable construction. , place with regard to all lands or houses.” 
Analogy would suggest that the Shafee is Besides, according to our tenets, the grand 
not entitled to take the fruit because, as principle .of Shaffa is the conjunction of pro- 
the fruit is a dependant both of the tree and perty, and its object (as we have already 
of the ground (whence it is not included in a explained) to prevent the vexation arising 
sale of ground unless it be particularly ; from a disagreeable neighbour; and this 
mentioned), it therefore resembles the fiirni- ' reason is of equal force whether the thing 
ture of a house. The reason for a more be divisible or otherwise. 


favourable construction, in. this particular, 
is that the fruit, in consequence of its con¬ 
nexion with the tree, is a dependant of the 
land, in the same manner as an erection, or 
any thing inserted in the wall of a house, 
such as a door, for instance ; and therefore 
the Shafee is entitled to take it. The same 
rule (ilso holds where the ground is purchased 
at a time when there is no fruit upon the 
trees, and the fruit is afterwards produced 
whilst it [the ground] is yet in the pur¬ 
chaser’s possession ;—in other words, the 
Shafee is here also entitled to take the fruit, 
becauso that is a dependant of the original 
article ; in the same manner as in tlie case of 
a female slave who is sold,—if she l^e de¬ 
livered of a child previous to her being given 
over to the purchaser, still the child, as 
well as its mother, is the property of the 
purchaser. 

[n either of the two preceding cases, if the 
purchaser have gathered the fruit, and the 
Shafee afterwards come and claim his privi¬ 
lege, he is not entitled to the fruit so gathered; 
for it is no longer an appendage . of the 
ground. It is said, in the Mabsqo^ that 
the purchaser have gathered any of 'trie fruit, 
a proportionable abatement should be made 
iu the price to the Shafee. The compiler of 
the Iledaya remarks, that this is in the 
former only of the two above-mentioned 
cases; for the fruit being produced at the 
time, and being actually and expressly in¬ 
cluded in the sale, it is natural to suppose 
that a part of the price was given in con¬ 
sideration of it; whereas, in the latter ca^e, 
the fruit was not produced, and could only 
be included in. the sale as a consequent, 
whence no part of the price could have been 
set against it. 


CHAPTER III. 

OF TH13 ARTICLES COJfCBRNIN’a AVHIC'H 
SHAFFA OPERATES. 

The right of Shaffa holds with respect to 
all immoveable property. privilege of 


The privilege of Shaffa does not extend 
to household effects or shipping; * because 
of a saying of the prophet, “ Shaffa affects 
only houses and gardens;” and also, because 
the intention of Shaffa being to prevent the 
vexation arising from a bad neigliboiir, it is 
needless to extend it to property of a move- 
able nature. 

Unless it he sold separate from ihe ground 
on which it stands. —lx is observed, in the’ 
abridgment of Kadooree, that Shaffa does 
not affect even a house or trees when sold 
separately from the ground on which they 
stand. This opinion (which is also men¬ 
tioned in the Mabsoot) is apppved; for as 
buildings and trees are not of a permanent 
nature, they are therefore of the class of 
moveables. There is, however, an excep¬ 
tion lo this in the. case of the upper story of 
a house;- for it is subject to Shaffa,—whence 
the proprietor of the antler story is the 
Shafee, as is also the proprietor of the upper 
the Shafee of the under^ one, notwithstand¬ 
ing- their entries be by different roads. 

A Mussulman and a Zirnmee are on an 
' equality with respett^ to it.-^K MussulmatT 
and a Zirnmee, being eq^ually affected by the 
principle on which Shaffa is established, and 
equally concerned in its operations, are there¬ 
fore on an equal footing in all cases regarding 
the privilege of Shaffa; and for tlie same 
reason, a man or a woman, an infant or an 
adult, a just man or a reprobate, a freeman 
or a slave (being either a Mokatib or a Ma- 
zoon), are all equal with respect to Shaffa. 

It holds with respect to prope)riy trans- 
ferred in any shape for a consideration .— 
When a man acquires a property in lands 
for a consideration (in the manner, fOr in¬ 
stance, of ,a grant for a consideration), the 
privilege of Shaffa takes place with respect 
to it, because it is in the power of the Shafee 
to fultil the stipulation. 

It does not hold in a property assigned in 
doiver^ oK as a corngmimtion for KhoolUf or 


* The term, in the original, signiiies boats, 
including every species of water-carriage. 
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A at It Airot or in composition fo7' murdert or as 
:: tA.erprice of manumission. —The privilege of 
Shafia cannot take place relative to a house 
assigned by a man as a dower to his wife, or 
by a woman to her husband as the condition 
on which he is to grant her a divorce, or 
which is settled on a person as his hire or 
reward, or made over in composition for 
wilful murder, or assigned over as the ran¬ 
som of a slave ; for with us it is a rule that 
ShafFa shall not take place unless there exist 
an exchange of property for property, wliich 
is not the case in any of these instances, as 
the matters to wliich the house is opposed are 
not property. Shafei holds Shaffa to take 
place in all these cases; hecanse, although 
the matter to which the house is opposed be 
not property, it is nevertheless capable of 
estimation (according to his tenets), and 
therefore the house may be taken upon pay¬ 
ing the value of the matter to which it is 
opposed, in the same manner as in the sale 
of a property for a consideration in goods or 
effects.^ _[t is to be observed, however, that 
this opinioU of Bhafei obtains only with re- 
spept to a case where a part of a house is 
assigned as a dower, or made over as a 
consideration for Khoola, a composition for 
murder, and so forth; for, according to his 
tenets, there is no Shaffa except in cases of 
joint property. 

It holds %cith respect to a house sold in 
order to pay the dower. —Ip a man marry a 
woman without settling on her any do'wer, 
and afterwards settle on her a house as a 
dower, the privilege of Shaffa does not take 
place, the house being here considered in the 
same light as if it had been settled on the 
woman at the time of the marriage.~lfc is 
otherwise where a man sells his house in 
order to disoluirge his wife's dower either 
proper or stipulated ; because here exists an 
exchange of property for property. 

Ip a man, on his marriage, settle a house 
upon his wife as her dower, and stipulate 
that she shall pay him back, from the price 
of the house, one thousanddirms, according 
to Haneefa the privilege of Shaffa does not 
take place relative to that house; whereas 
the two disciples hold that it affects a part 
of the house equivalent to one thousand 

It does not hold loith respect to a house the 
possession of which is compromised hy a sum 
of money. —The privilege of Shaffa does not 
operate relative to a house concerning which 
there has been a dispute betwixt two men, 
compromised by the defendant (who was the 
possessor) paying the plaintiff a sum of 
money, after denying his claim; for in this 
case, tho compromise being made after the 
»the house, in the imagination of the 
defendant, still belongs to him under his 


original right of property, and conseq^^^r^--^ 
no sale or exchange of property for property 
can here be established in regard to him;— 
and so likewise if he refuse to answer to tho 
suit, and then compromise it with a sum of 
money,—-since it may be supposed that he has 
parted with his money rather than be under 
the necessity of taking an oath, even, with 
truth on his side, or of involving himself in 
litigious disputes and broils. If, on the con¬ 
trary, he confess the justness of the plaintiff’s 
claim, and then compromise with a sum of 
money, the privilege of Shaffa takes place ; 
because^ as he has here acknowledged the 
plaintili:‘’s right to the house, and retained 
it afterwards in virtue of a compromise, an 
exchange of property for property is clearly 
established in this instance. 

It holds with respect to a house made ocer 
in composition. —Ip a defendant compromise 
a suit by resigning or making over a 
house to^ the ^ plai ntiff‘, after having either 
denied his claim or acknowledged it, or re¬ 
fused to answer it, the right of Shaffa is 
established with respect to the house; be¬ 
cause, as the plaintiff here accepts the house 
in consideration of what he conceives to be 
his right, he is therefore [in adjudging the 
right of Shaffa against him] dealt with ac¬ 
cording to his own conceptions. 

I^ut not ioith respect to property transferred 
by grant. flxiM privilege of Shaffa is not 
admitted in the case of grants,—unless when 
the grant is made for a consideration, in 
which case it is, in effect, ultimate! v a sale. 
Still, however, the privilege of Shaffa can¬ 
not be admitted, unless both parties have 
obtained possession of the property trans¬ 
ferred to them by tho terms of the grant 
(nor if the thing granted on cither side he 
an indefinite part of any thing); for a grant 
on condition of a return is still a grant in 
its beginning, as has been already explained 
in treating of gifts. It is further to be ob¬ 
served that the privilege of Shaffa cannot 
he admitted, unless the return be expressed 
as a condition on making the grant; for if 
it bo not so expressed, and the parties give 
to each other reciprocal presents, these pre¬ 
sents on both sides arc held as pure grants, 
although each of them having met with a 
requital of his generosity, neither is allowed 
the power of retreating. 

It cannot take place with respect to a pro- 
petty sold under a condition of option. —If a 
man sell his house underu condition of option,* 
the privilege of Shaffa cannot take place 
with respect to that house, the power re¬ 
served by the seller being an impediment to 
the extinction of his right of property: hut 
when he relinquishes that power, the impedi¬ 
ment ceases, and. the privilege of Shaffa 
takes place, provided the ^Shafoe prefer bis 
claim immediately. This is approved. 


* Tho reasonings on both sides are here ! 
recUC'd al largo; but are omitted in the I 
translation, as containing merely a string | 
ol metaphysical subtilties of little or no use. | 


* That IS, “reserving to himself the power 
of hereafter dissolving the sale.” (See Vol. 
II. p. 220 to 256.) 
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it Voids with respect to <x ptopcrUj so 
pumh^scfL — If, on the contrary, a man pur- 
'lilrJlse a house under a condition of option, 
tlie privilege of ShafTa takes place with 
respect to it; for such a power reserved by 


LutionXo/-4^ 


! since the law admits the dissolutionXo/J 
sale, in a case of invoiidity, in order to 
obviate such invalidity, an effect which 
could not be produced if the privilege of 
Shaffa were allowed. If, however, the pur- 


thc purchaser is held, in the opinion of all ] chaser put an end to the possibility of the 
the learned, to be uo impediment to the | dissolution by any particular act, such as by 


extinction of the seller’s right of property; 
and the right of Shaffa is founded and rests 
upon the extinction of the seller’s right of 
property, as has been already explained. 

And on the Shafee talcing possessioji^ the 
purchaser s right of option ceases.—I'F the 
Shafee take the house during the purchaser’s 
right of option (namely, three days), such 
right ceases, and the sale is completely con¬ 
cluded ; for the purchaser, as no longer 
having the house in his possession, is no 
longer capable of rejecting it; and the-Shafee 
cannot pretend to claim the power of dissolv¬ 
ing the bargain, sihee that power jvas founded 
in a condition established in favour of the 
purchaser only. 

In a case of sale upon option^ the-possessor 
of the option is Shafee' of the adjacent pro^ 


' erecting b uildings on the ground, or the like,- 
the privilege of Shaffa may take place, since 
the impediment then no longer exists. _ 

The seller of a property^ under an invalid 
saUy is still Shafee of the adjacent property. 
—If the house adjacent to one which hns 
been transferred by an invalid sale be sold 
whilst the one so transferred is still in tho 
possession of the seller, he [the seller,] is the 
Shafee of the adjacent bouse, because of the 
continuance of his right in the other. 

Until he deliver the property sold to the 
purchaserj who then has the right.' —If the 
seller have delivered over the first house, 
previous to the ICazee decreeing to him the 
Shaffa of .the adjacent one, the purchaser, 
because of the property he has acquired in 
obtaining possession of the fii'st house, is the 


peril/.—IVy whilst one of the parties, either ) Shafee of the second. It is otherwise where 
purchaser or seller, has the power of dissblv- I the seller delivers over the first house after 


ing the bargain, the house adjoining to the ^ 
one in question be sold, he who possessed 
such power is the Shafee of tlie adjoining 
house.—-If it be the seller, he is the Shafee, 
because whilst he retained the power of dis¬ 
solving the bargain, his right of property 
remained unextinguished;—or, if it be the 
purchaser, his claiming the Shaffa of the 
second house is a proof of his inclination to 
keep the first, and not to avail himself of his 


the Kazee has decreed to him the Shaffa of 
the second ; for in this case his right of Shaffa 
is not invalidated; because, after the decree 
of the Kazee has passed, it is no longer 
necessary that he preserve his right of pro¬ 
perty in that house from which he derived 
his right of Shaffa, 

Wliich.^ however, fails upon the seller re¬ 
suming his property.—‘I y the seller take back 
the first house, previous to the Kazee de- 


poTver of dissolving the bargain : -his right I creeing the Shaffa to the purchaser, his [thi 
of property is therefore held to commence I purchaser's] right of Shaffa becomes null; 
from the time of adjusting the bargain ; and I because his right of property in tliat house 
in consequence of his right of property inJ from which he derived it has ceased previous 

the first house, he has the right of Shaffa -^-^ 

with respect to the second. If, in this case, 
the Shafee of the first house should after- 


to its being granted him by a decree of the 
Kazee. If, on the contrary, the seller do not 
take back the first house until after tlu; 


wards come and claim his right, he is entitled Kazee has decreed the Shaffa of the second 

A _ i? .i-T . T-i ^ 4a ' i-n 4-Via ■Tiiit.nVi oesQ-n rfVio "nn r»r»Vi n TiorVif: 


to the Shaffa of the first bousebut he is 
not entitled to that of the second, because 
the first house was not his property at the 
time when the second was sold. 

If a man purchase a house without seeing 
it, and afterwards, in virtue of his privilege 
of Shaffa, take the adjacent house, which 
happens to be sold, still his power of reject¬ 
ing, the first house on seeing it does not cease; 
for as it would not be annulled even by an 
express renunciation^ it- consequently is not 
annulled by an net which affords only a pre¬ 
sumption, of renunciation. 

Ihe right does not* hold with respect to a 
property transferred under an invalid salp. 
—’IjIB privilege of Shaffa cannot take place 
regarding a house transferred by an invalid 
sale, either before or after the purchaser 
obtaining possession of it; for, before the 
■ pnrehajibr obtains possession, the hoiise he- 
. longs as'usual to tnC seller, and his right or 
pToiierty is not extinguished;^ and after he 
has obtained possession there is still a pro¬ 
bability that tho -bargain may bo dissolved, 


to the purchaser, his [the purchaser’s] right 
of Shaffa is not invalidated; because, at the 
time it was decreed, the house from which it 
was derived was his property; and (as we 
have already observed) after the decree of 
the Kazee has passed it is no longer necessary 
that he preserve his right of property in that 
house from which he derived his right ol 
Shaffa. 

A right of Shaffa is not created hy partners 
makmg a partition of their joint property .— 
If two or more partners divide the ground 
in which they have hitherto held a joint 
property, the privilege of Shaffa cannot be 
claimed by any neighbour; because, although 
the division of joint property bear the cha¬ 
racteristic of an exchange, yet it also beats 
the characteristic of a separation, namely, a 
separafton of the rights of one person from 
those of others, a thing which may bo done 
by compulsion, since any one of the partners 
may cause it to be effected by an application 
to the Kazee, notwithstanding it be contrary 
i to the inclination of the others. It is not 







XVIIL-Chap. lY.) 


SHAFFA. 


, _jjeiare/a pure exchange, which admits of 

^Vjio^J^pAlsiou, but must be accoiuplished by 
thQr^^jncurrence of both parties ; and the 
pi'ivilt'ge of Shaffa is admitted by the law to 
operate only in cases of a pure exchange. 

27ie right once relmquished cannot after¬ 
wards he resumed.— a man purchase a 
house, and the Shafee relinquish his pri¬ 
vilege, and the purchaser afterwards reject 
it in virtue of an option of inspection, or a 
condition of option, or by a decree of the 
magistrate in virtue of an option from defect, 
the Shafee is not entitled to claim his privi 
lege, whether the man had ever taken pos 



as, therefore, a renunciation of Shafla (nh 
stood in renouncing all right to disturo 
proprietor in the enjoyment of the property) 
is not a subject of exchange, it follows that 
no consideration can be demanded for it. 
As, moreover, the relinquishment of the 
right could not lawfully bo suspended even 
upon a valid condition, that is, a condition 
proper to it (such as a stipulation of giving 
up something in return which is not pro¬ 
perty), it follows that it cannot be lawfully 
suspended upon an invalid condition, or con¬ 
dition not proper to it (such as a condition of 
giving up property in return for a mere right, 


session of the house or not; and so likewise, *1 which is not property), a fortiori. The con- 
if the man, before taking possession, reject I dition of a return ia therefore null, and the 
the house on discovering a blemish, without relinquishment of the right remains valid 
a decree of the Kazee . 


j for as, under all those 
circumstances, the rejection is a dissolution 
of the bargain, the house reverts to its ori¬ 
ginal proprietor; and the privilege of Shaffa 
ia not established but on the notiheation of a 
new sale. If, on the contrary, the purchaser 
pject the house on discovering a blemish in 
it, after having taken possession without a 
decree of the Kazee,—or, if the seller and 
purchaser agree to dissolve the contract,— 
the privilege of Shaffa is established to the 
Shafee j because in those instances the rejec¬ 
tion or dissolution is a breaking o£P with 
respect to the seller and purchaser, inas¬ 
much as they are their own masters, and 
moreover will and intend a breaking off:— 
yet with respect to others it is not a breaking 
off, but IS rather, in effect, a new sale, since 
the characteristic of sale, namely, an ex¬ 
change of property for property with the 
mutual consent of the parties, exists in it; 
and as the Shafee is another, it is therefore a 
sale with respect to him, whence Ms right of 
Shaffa must be admitted. 


CHAPTEll lY. 

or ciDctM.HrAXcr* wntni inyalidate the 

EIGHT OE 8I1AEFA. 

A right of Shaffa is invalidated hy the 
Shafee omitting to procure evidence in due 
time. —If the Shafee omit.to procure evidence 
of his having claimed his Shaffa on being 
informed of the sale, notwithstanding his 
ability so to do, his right of Shaffa is void, 
because of his neglecting to claim it.—In the 
same manner also, if he prefer the Talb 
Mawasibat, or immediate claim, and omit 
the Talb Ish-had wa Takreer, notwithstand¬ 
ing his ability to make it, his right of Shaffa 
is void, as has been already explained. 

Or hy his offering to compound tlie 

Shafee agree to compound his privilege of 
Shaffa for a compensation, he thereby in¬ 
validates his ri^ht, and is not entitled to the 
compensation ; for he has no established right 
or property in. the place in dispute, but merely 
a power of insisting on becoming the pro¬ 
prietor in exclusion of the purchaser; and 


without a return ;—and the case of a person 
selling his right of Shaffa is subject to the 
same rule.—It is otherwise in a case of com¬ 
position for retaliation ; because retaliation 
is a right established against the person of 
the murderer in behalf of the reptresentativo 
of the murdered, who ia the avenger of his 
blood.—It is also otherwise with respect to a 
consideration received ^ for manumission or 
divorce ; because that is a consideration for 
a right of property established in the subject 
of the manumission or divorce.“Analogous 
to the case of relinquishment of Shaffa for a 
compensation hy composition is that where a 
man says to his wife, being under an option 
of divorce, “ Choose me, for one thousand 
dirma,*’ or where an impotent person telia 
his wife that ‘ ‘ if she Avill relinquish her right 
of dissolving the marriage he will give her 
^ one thousand dirms; for if, in either of 
these cases, the wife accept the proposal, she 
forfeits the power she possessed, and the 
husband cannot be compelled to pay the 
compensation.“Bail for the person, also 
(commonly termed Hazir Zaminee), bears a 
resemblance to Shaffa in this particular; for 
if a person who is bail for the appearance of 
a debtor apply to the creditor and prevail 
upon him to compromise with him, by relin¬ 
quishing hia claim on him aa urcurity, for ti 
certain compensation, the surety is in this 
case released from his engagement, and at 
the^ same time is not liable lor the conipen- 
sation.“Thia is one tradition. According to 
another tradition, the surety can neither be 
made liable for the compensation, nor yet 
released from his engagement of bail, i: 5 ome, 
also, contend that this last is the case with 
respect to Shaffa, whilst others maintain that 
the rule applies to bail only. 

Or hy the death of the Shafee lefore the 
Kazee's decree. — If the Shafee die, hia 
right of Shaffa becomes extinct. Shafei 
maintains that the right of Shaffa is here¬ 
ditary.--The compiler of the Hedaya remarks 
that this difference of opinion obtains only 
where the Shafee dies after the sale, but pre¬ 
vious to the Kazee decreeing him the Shaffa; 
for if he die after the Kazee has decreed his 
Shaffa, without having paid the price, or 
obtained possession of the property sold, his 
right devolves to his heirs, w'ho become 
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lc/f 4 >y tlie price. Tlie argument ot* our 
; 53 H)rsyiipoii the point in which, they dilier 
■ii'Amr Bhafei is, that the death of the Shafee 
‘ex^nguished lais right in the property from 
which he derived his privilege of ShafPa; 
and the property did not devolve to his heirs 
until after the sale. Besides, it is an express 
condition of Shafta, that a man be firmly 
possessed of the property from which he 
derives his right* of Shaffa at the time when 
the subject of it is sold, a condition which 
does not hold on the part of the heirs. It 
is, moreover, a condition that the property 
of the Shafee remain firm until the decree of 
the Kazeo be passed ; and as this does not 
hold on the part of the deceased Shafee, the 
Shaifa is therefore not established with re¬ 
spect to any one of his descendants, because 
of the failure of its conditions. 

It is not invalidated hy the death of the 
purchaser^ and therefore cannot be disposed 
of on his behalf,— the purchaser die, yet 
the right of ShafFa is not extinguished, for 
the Shafee who is entitled to it still exists, 
and no alteration has taken place in the 
reasons or grounds of his right. The house, 
therefore, is not to be sold for the payment 
of the purchaser’s debts, or disposed of 
according to bis testament; and if the Kazee 
or executor sell it in order to discharge the 
debts of the estate, or if the purchaser liave 
heq ueathed it, the Shafee may render any of 
these transactions void, and may take the 
house ; for the right of the Shafee is antece¬ 
dent,—whence he has the power of annulling 
the purchaser’s acts with respect to the pro¬ 
perty, even during his lifetime. 

It is invalidated by the Shafee selling the 
property tvhence he derived his right,— 
the Shafee, previous to the decree of . the 
Kazee, sell the house from which he derives 
his right of Shafl’a, the reasons or grounds 
of his right being thereby extinguished, the 
right itself is invalidated, notwithstanding 
he be ignorant of the sale of the house to 
which it related ;'~in the pme manner as 
where a man relinquishes his Shaffa without 
being informed of the sale, or acquits a per¬ 
son of a debt without knowing the amount; 
in the first of wliich oases the right of Shaffa 
is invalidated, and in the second the debtor 
is acquitted. It is otherwise where the 
Shafee sells his house upon a condition of 
option; for as, whilst a power of option 
remains in the seller, his property is not 
totally extinguished, it follows that the 
ground of Bhaffa (namely, a conjunction of 
property) still continues. 

Or by his acting as agent for the seller.— 
If the Shafee act as agent of the seller, and 
sell the house on his behalf, his right of 
Bhaffa is thereby invalidatedwhereas if 
he act as agent for the purchaser,^ and pur- 
chase the house on his behalf, his right of 
b^haffa is not invalidated. In short, it is a 
rule, that if a person, as agent for another, 
sell the land, &c. of that other, the right of 
Shaffa in both is thereby invalidated; 
whereas, if an agent (such'as a manager, for 


fortn^^^J 


instance) purchase 'land, or so fortO, . 
right of both continues unaffected; fo#J;RA^J 
former, if he were afterwards to contest his 
right, must in so doing labour to annul the 
salo wliich was completed by him,—whereas 
the latter, in so doing, does not annul the 
purchase made by him, the taking of a pro¬ 
perty in virtue of Shaffa being itself a sort 
of purchase. In the same manner also, if 
the Shafee heconie Zamin beT I)irk, or bail 
for what may happen,* by engaging to be 
responsible to the purchaser for the amount 
of the price in case the house should after¬ 
wards prove the right of another person, his 
right of Shaffa is thereby invalidated. So 
also, if a man sell a house, stipulating the 
option of a third person, meaning the 
Shafee, and he [the Shafee] confirm the sale, 
ho thereby forfeits his right of Shaffa; 
whereas, if a man purchase a house, stipu¬ 
lating the option of a third person, who is 
the Shafee, and he [the Shafee] confirm the 
purchase, his right of Shaffa is not invali¬ 
dated. 

He may resume his right where he had re¬ 
linquished it upo7i 7nismformation concerning 
^4(3 price.— If intelligence he brought to the 
Shafee, of the house which is the subject of 
his right being sold for one thousand dirms, 
and he relinquish his right of Shaffa, and 
afterwards learn that the house was sold for 
a less price, his resignation is not binding, 
and he may still assert his right of Shaffa ; 
for it was the dearness of the price which 
induced him to resign but upon the diminu¬ 
tion of the price becoming known, the reason 
of his resignation no longer exists, and it is 
consequently void. In the same manner 
also, if news be brought that the house is 
sold for one thousand dirms, and the Shafee 
afterwards learn that it was sold for a 
quantity of wheat or barley equivalent to 
one thousand dirms, or evqn more, his resig¬ 
nation is void, and he may still take his 
Shaffa; because it is to be supposed that his 
reason for resigning it was his inability to 
furnish the amount of the price in that 
species (namely, dirms) for which he first 
heard the house was' sold; but upon his 
understanding that it was sold for wheat 
or barley, it is probable that he may be able 
to furnish the quantity, since it frequently 
happens that men who'are unable to pay one 
thousand dirms are capable of furnishing an 
equivahmb or even more than an equivalent, 

.in barley or wheat. This rule also holds 
regarding every other article sold by weight 
or. measure, or whioii differs so little in its 
species that it may be sold by number (such 
as eggs or walnuts), in the same manner as 
with respect to barley or wheat. It is other¬ 
wise with respect to goods or effects ; for il 
the Shafee, hearing that the house, is sold for 
one thousand dirms, resign hia right, and 
afterwards learn that it was sold for goods 


For an explanation of this phrase see 
Vol. 11. p. 256. 
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___ L* bailie to one thousand dirms, or 
resignation is nevertheless bind- 
■ ajid he is not entitled to his Shaffa, 
because he would in this case he liable for 
the price of the goods, which consists of 
dirms and deenars. — So, likewise, his resig¬ 
nation is binding if he afterwards learn that 
the house was sold for a certain number of 
deenars equivalent to one thousand dirms, 
or more. 

Or the 'purchaser. —If the Shafee be iirst 
informed that a particular person is tho pur¬ 
chaser, and thereupon resign liis Shaffa, and 
he afterwards learn that the purchaser was 
another person, Ite is still entitled to his 
Shaffa, because a man might not wish 



wish to disappoint a neighbour of his rig£_ 
Shaffa, he may do it by first purchasing a pTcr _ 
of the house, for the price he means to give 
for the whole, excepting only a single dirm, 
which he may afterwards give as the price 
of the remainder. 

Where the price of the propertj/ sold is 
compromised for a specific article^ the Shafee, 
if he insist on Ms rights must pay the price. 
—Ip a man purchase a_ house for a certain 
price, and afterwards, in lieu of that price, 
give a Jamma, or gown, to the seller, the 
Shafee must take the house for the price 
first settled, and not for the value of the 
gown; for the exchanging of the price for 
the gown was a distinct and separate bar- 

crniTi • rrnH •nrtr'O wIn’nTi the Shafee is 


a man might not wish to ^ 
have one person for his neighbour, althougli ! gain ; and the price which 
he may very readily choose to have another. 

In the same manner also, if lie afterwards 
learn that two persons are the purchasers 
(viz. the one whose name he first heard of, 
and another), he is entitled to take his Shaffa 
from the one in whose favour he had not 
resigned it. 

Or where he has been misinformed con¬ 
cerning the article sold. —Ip news be brought 
to the Shafee that one half of the house is 
sold, and he resign his right, and it after¬ 
wards appear that the whole was sold, he 
must still in such case claim his Shaffa, since 
it is to bG_ supposed that he at first resigned 
his right in order to avoid the inconvenience 
of a'partner, whereas if the whole be sold 
there is no occasion for his being subject to 
auy suoh inconvenience. If, on the contrary, 
the case be reversed, that is to say, if he first 
learn that the whole, and afterwards that 
only the half is sold, he is not (according to 
the Zahir liawayet) entitled to claim his 
Shaffa, because his resignation of the whole 
comprehended his resignation of a part. 

Section, 


Device by which the right of Shaffa may 
be evaded .— Wiieui: a man sells tlie whole 
of his house, excepting only the breadth of 
one yard extending along the house of the 


to pay is on account of the house, not on 
account of the gown. The compiler of the 
Hedaya remarks that this also is a device, 
by which the right of Shaffa, either in a 
partner or a neighbour, may be eluded; as 
the house may be sold for a price equal to 
twice its value, and then, in lieu of that 
price, a "owii may be given to the seller 
equal to the real value of the house. Such an 
evasion, however, may be productive of loss 
to the seller in case the house should after¬ 
wards prove tohave been the rightof another; 
for then the purchaser of the house is enti¬ 
tled to receive back, from the purchaser of 
the gown (that is, the seller of the house), 
the whole price of the house, which was 
much more than adequate to its value, the 
bargain regarding the gown remaining nn- 
dissolved. There is, indeed, one mode by 
which the seller may avoid the risk of such a 
loss; and that is, by purchasing, in lieu of 
the number of dirms for which the house 
was sold, _a quantity of deenars;—for, as 
this is a Sirf sale, it follows that, upon the 
right of another appearing to the house, the 
agreement becomes null, as mutual seizin, 
which is a condition of Sirf sale, does not 
here exist; because as it here appears that 
the seller was not entitled to tho price of the 
house in lieu of what he purchased or ac- 


Shafee, he [the Shafee] is not in this ease cepted deenars, he is obliged to restore the 
entitled to claim his privilege, because of his ! deenars, but nothing more, 
neighbourhood being thus cut off. This is a A device, as above described, for eluding 


device by which the Shafee may be disap¬ 
pointed of his right; and it is still the same, 
if the seller grant the intervening part of 
hia house as a free gift to the purchaser, and 
put him in possession of it 

Case of a house purchased in shares^ by 
the sarnepersoUf at different times. —If a man 
purchase, first, a share of a house, such as a 
a third or n fourth, and afterwards the re¬ 
mainder,—the neighbour has the privilege 
of Shafia over that share which was first 
bought, hut not over that which was last 
bought; for although, as being a neighbour, 


the privilege of Shaffa, is not abominated 
by Aboo Yoosaf. According to Mohammed, 
however, it is abominable; because (as he 
argues) tho privilege of Shaffa is instituted 
solely with a view to prevent the inconve¬ 
nience which might otherwise ensue to the 
Shafee : but if devices are admitted to elude 
and_ set at nought his privilege, the incon¬ 
veniences which may ensue will not be pre¬ 
vented, and the end of the institution will 
be defeated. The argument of Aboo Yoosaf 
is, that as the above devices prevent the 
right of Shaffa from ever being established, 


privilege^ over both, the inconveniences that may accrue to the 
still the purchaser has a superior right to Shafee ought not to be considered, 
tile Siiafia of the remainder of the house, as 

being a partner therein, the right of a partner i^ection. 

superseding that of a neighbour, as has been miscellaneous CASES. 

already explained. If, therefore, a man The Shafee may take a share from one of 

36 * 
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pifrchasfirs; hot \f there he i chaser's .lot fall in the other par. 

' ‘ house, he [the JShafcel is not the neighbour. 

If one partner sell his share^ the Shafee 
may annul any subsequent partition^ lind 
take it for the price. —If one of two partners 
in a house sell his share, and afterwards the 
purchaser and the remaining partner make 
the partition together, the Shafee may object 
to such partition, and insist upon a new one; 
because, as no sale took place betwixt tbe 
purchaser and the remaining partner, this 
partition is not, strictly speaking, an act of 
investiture, but merely an exercise of right 
of property, and consequently, the Shafee is 
entitled to annul it, in the same manner as 
he may annul any other act of property, 
done by the purchaser, such as ^ sale, or gift. 

ui licensed slave {involved in debt) and 
his master may he Shafee to each other's 
property, —If a man, being possessed of a 
Mazoon [licensed] slave, involved in debt, 
sell, his house, that slave may be the Shafee 
of it. And in the same manner also, if such 
a slave sell a house, his master may be the 
Shafee of it; for the act of taking a property 
by prmlege o! Shaffa stands as a purenase; 
and purchase and sale is admitted betwixt 
them, as being attended with advantage, 
since it is here considered to be on behalf of 
the creditors. It is otherwise where the 
slave is not involved in debt; for then, if he 
sell a house, it is on account of his master 
and the man on whose account the bouse is 
sold cannot be the Shafee. 

Acts of a father or gtiardian with 7 'espect 
to the Shaffa of an infant ward, — If. a 
father or guardian resign the right of Shaffa ‘ 
belonging to their infant ward, such resigna¬ 
tion is lawful, according to Aboo Yoosaf and 
Haneefa. Mohammed and Ziffer say that it 
is not lawful ; and that, the right of the 
infant Shafee being still extant, he is entitled 
to claim it as soon as he attains maturity. 
The learned in the law observe that there is 
the same difference of opinion in the case of 
a father or guardian omitting to make the 
claim, of Shaffa on being apprised of the sale 
of the house;—or of an agent resigning the 
claim before the tribunal of theKazee. The 
arguments used by Mohammed and Ziffer 
ar« twofold.— First, it is alleged that the 
right of Shaffa being firmly established in 
the infant, the father or guardian have not 
the power of annulling it, any more than of 
annulling his right to a line of blood or 
retaliation.— Secondly, their authority over 
the affairs of the infant is vested in them in 
order that they may prevent him from suffer¬ 
ing any injury ; and if they were to annul 
his right of Shaffa, they would occasion an 
injury instead of preventing one. The argu¬ 
ments, on the other hand, in support of the 
doctrine of Aboo Yoosaf and Haneefa are 
likewdso twofold.— First, the taking by 
privilege of Shaffa is virtually traffic, since 
it stands as purchase ; and the father or 
guardian may therefore reject it, in the 
same manner as a thing offered for sale.- 


?rs, and only one purchaser^ lie must tahe 
or relinquish the ivnole, — If live persons 
purchase a house from one man, the Shafee 
may take the proportion of any one of them. 

If, on the contrary, one man purchase a 
house from live persons, the Shafee may 
either take or relinquish the^ whole, but is 
not entitled to take any particular share or 
proportion. The difference between these 
two cases is that if, in the latter instance, 
the Shaffie were allowed to claim a part, it 
would occasion a discrimmation in the_ bar¬ 
gain to the purchaser, and be productive of 
very great inconvenience to him \ whereas, 
in the former instance, the Shafee being 
merely the substitute of one of the five pur¬ 
chasers, no discrimination in the bargain is 
occasioned. There is no difference in the law 
in,either of-these cases, whether in making 
the purcha§e, a certain proportion of the 
price had been set against each proportion of 
the house, or whether one sprice had been in 
general terms agreed upon for the whole ; for 
the jaw is grounded only upon the discri¬ 
mination in the bargain. Neither is there 
any difference whether the Shafee take his 
right before the purchaser has obtained pos¬ 
session, or delay it until after.—This is ap¬ 
proved. It must, however, be observed, that 
if one of the purchasers have not obtained 
possession, although he have paid his pro¬ 
portion of the price^ the Shafee is not enti¬ 
tled to take his share of the house' until the 
rest of the purchasers have also paid their 
respective proportions of the price; for 
otherwise, a part of the house being in the 
possession, of the Bhafee, and a part still 
remaining it that of the seller, it is to be ap¬ 
prehended that the seller niight>8uffer vexa¬ 
tion from having a bad neighbour. In short, 
the Shafee here stands, in the rooni of one of 
the purchasers ; and one of the purchasers, 
on paying his proportion of the price, may 
not take possession of his share until the rest 
[of the purchasers] have also, paid their pro¬ 
portion. It is otherwise after possession; 
for in that case the Shafee may assert his 
privilege, as the possession of the seller is 
then destroyed. 

In case of the sale and partition of half a 
house, the. Shafee may tahe the purchaser's 
lot. —.If a man purchase one half of a house, 
and afterwmrds the seller and purchaser 
make the x>artition betwixt themselves, the 
Bhafee may either take or relinquish that 
half wbicli fell to the lot of the purchaser, 
on whichever side it happens to be situated : 
but be cannot object to the partition, and 
insist upon a new one; for a Shafee is not 
entitled to disturb the ^ possession oi the 
seller; and as partition is an act of inves¬ 
titure, he is therefore not entitled to disturb 
the partition also. This is related as the 
opinion of Aboo Yoosaf. It is recorded from 
Haneefa, that the Bhafee is not authorized 
to take the half in question, unless it happen 

to be on that side next to the house fromj- ^ , 

which he derives his right; for if the pur- 1 Secondly, the taking by privilege of Shaffa 
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yi a doubtful tendency, as it may 
"v^itEi&^^^prodiietive of loss or of gain: the 
rolinOuishing of it may therefore be some¬ 
times the most for the minor^s benefit, inas¬ 
much as the price of the house will still 
remain his property; and as the power of a 
father or guardian is granted them with a 
view to the benefit of the infant, they ought 
consequently to have the powc rof rejection. 

The silence of the father Oi‘ guardian, or 
their omitting to claim the ShafiTa, being 
considered as a rejection, annuls the right, 
It is to be observed that the difference pf 
opinion above mentioned obtains only in 
cases where the house in the neighbourhood 
of the infant is sold for a price nearly 
adequate to its value: but that where the 
house is gold for more than its value, be¬ 


yond what appraisers would rate it at, j 
which it would be most advisable to .avoid, 
some say that the resignation of the father 
and guardian is admitted to be lawful by-all 
authorities, as being purely advantageous; 
whilst others, on the _ contrary, maintain 
that, according to all, it is not lawful; for 
as the father and guardian are not em¬ 
powered, in such a case, to take the Shaffa, 
so also they are not empowered to reject it, 
but are ns strangers; and the right of the 
infant still continues to exist. 

Ip a house in the neighbourhood of an 
in fant be sold for a price much inferior to its 
value, it is recorded as an opinion of Haneefa 
that in such case the resignation of a father 
or guardian is invalid. 
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CirAPTEE I. 

Partition involves a separation, in^rticles 
o f weight or measurement of capadli /. — The 
partition of things held in Joint probmiy is 
lawful and valid } because tha prbphet was 
accustomed to make a partition of pluhdcr 
and hereditaments ; and it is inoreovei\a 
practice which no one pretends to controvertK 
It is to be observed, however, that partition 
may be received in two senses; forj oonsi- 


* Partition, in the Mussulman law, applies 
to joint property in whatsoever manner ob¬ 
tained or acquired. It more immediately 
relates, indeed, to the distribution of inheri¬ 
tance: but as the Mussulman doctors make 
no distinction, in terms, between a partner 
and a parcener (co-inheritanoe being defined 
to be one mode of partnership, Vol. II. 
p. 210), the translator uses the terms partner 
and partnership throughout. 


dered in one view, it is a separation, as it 
separates or distinguishes the right of one 
'man from that of another; and considered 
in another view it is an exchange ; because, 
the share or portion which falls to one of the 
parties in consequence of the partition is 
partly his own original right; but part of it 
was xne right of the other during theii’^ioint 
property ; and this he receives in lieu of that 
' part of his own right, which remains involved 
^ in the other’s share. It is more particularly 
‘ a. separation with respect to articles of 
wiiight or measurement of capacity, such as 
wheat or silver, because of the simiHtude of 
their parts ; for as these articles do not differ 
in their properties, the end to be answered 
by one parcel of wheat or silver being just 
the same ^ by another (since there is nothing 
in- the one that was not in the other), it- 
follows that each person receives his entire 
right, and nothing is left in the share of the 
one which of right belongs to the other;— 
whence it is that one partner may lawfully 
fake his ^hare during the absence of the 
other; and also, that if two men make a 
joint purchase of any article of weight or 
measurement of. capacity, and afterwards 
divide it, each ttjay separately sell the share 
which fails to him for a determinate profit 
on half the original price. 

And a7i,exchange, in articles of disshnilur 
paHs or unities.~~h^ is, on the other hand, 
more particularly an exchange with respect 
to articles dissimilar in their parts or unities, 
such as animals or household goods;—whence 
it is that one of two partners in such articles 
cannot lawfully take his share in the absence 
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otber ; aiKl also, tliat if two men Imy ' 
tiling of this species, and afterwards 
make a division, they cannot separately sell 
their respective shares at a determinate profit 
on half the original cost. Here, however, if 
those articles be ail of one particular species, 
such as a herd of goats, the Kazee, at the 
requisition of only one of the partners, must 
enforce a partition; for the properties of all 
the goats being nearly the same, such a 
partition is, in effect, only a separation;— 
and the intention of such a requisition being, 
that tlie partner who makes it may enj oy the 
use of his own share solely, without any 
other person being able to interfere in Ms 
property, it is incurnbent on the Razee to 
comply with his requisition. Where, on the 
contrary, the joint property consists of 
articles of different species, the Kazee must 
not enforce a partition, as it cannot be made 
equitably where each particular thing differs 
from the rest in its properties.—If, however, 
both the partners consent to a partition of 
things of various species, it is lawful. 

The magistrate must appoint a public par^ 
Htioner; and must appoint him a salary ,— 
It is incumbent on the Kazee to appoint a 
person to make partitions, and to settle on 
liim an allowance from the public treasury, 
so as that partitions may be made for the 
people without his receiving^ any hire; be¬ 
cause, as the making of partitions is a part 
of the duty of the Kazee himself (it being 
necessary in order to terminate disputes), 
the allowances of the person appointed for 
this purpose must he defrayed from the 
public treasury, in the same manner as those 
of the Kazee ; and also because, as the 
appointment of a person to make the par¬ 
tition is a benefit which extends to all 
Mussulmans, the clmrge of his maintenance 
must be defrayed from the public treasury, 
which is the property of all. 

Or establish a particular rate of hire for 
his xDork. —Tf it he not in the power of the 
Kazee to settle the allowance from the public 
treasury, he must at all events _ appoint a 
j)crson who will make the partition for a 
certain rate of hire, to be paid by the parties 
who ate concerned and particularly bene- 
iited by the division. In this case, the rate 
must be moderate and fixed, so that the 
partitioner may not be able to make ex¬ 
orbitant demands.—It is, however, more 
eligible’that his alloivanoes be paid from the 
pufeo treOxSiiry, as. this is easier for the 
people in general, and precludes, in a greater 
degree, the imputations of corruption and 
injustice. 

The partitioner xnust hejust^ and skilful .— 
Tue partitioner must he a man noted for 
Justice and integrity ; and he must also ^ 
possess a knowledge of that particular ■ 
business. [ 

But must not always he the same person .— ( 
TtiE magistrate must not compel the people ‘ 
always to accept of one particular person for 
their partitioner ; because the transaction , 
which passes betwixt the partners and th© j 



partitioner is a species of contract; anff iHs 
not lawful to compel any person to enter 
into a contractand also, because, if such 
a practice were admitted, the person pos¬ 
sessing the exclusive appointnient would 
demand an immoderate rate of hire. 

llie partners may agree to a partition y 
procuring i^if one be an infant) an order from 
the magistrate. ~ It is lawful for several 
partners to agree amongst themselves, and 
to make a division of their joint property. 
But if there be an infant among thorn, it is 
requisite that they procure an order from 
the magistrate ; for they possess no power 
over tlie infant. 

One public partitioner cannot he concerned 
loith another. —The Kazee must not suffer 
the persons employed in making partitions 
to be concerned together in the hire or profit 
arising from their business, such a conjunc¬ 
tion tending to raise the hire to an exorbitant 
rate ; for each of them, when applied to, will 
make some excuse for declining the employ¬ 
ment, and they will refer the party who 
has occasion for their services from one to 
another, until at length he be constrained to 
consent to immoderate termswhereas, if 
every man is concerned only for himself, 
each, will readily consent to be employed 
for a moderate hire, rather than lose it 
altogether.... 

The partitioner is paid in proportion to the 
member of claimants. — The rate of wages to 
a partitioner is regulated by the number of 
persons for whom the division is made, 
according to Ilaneefa. The two disciples 
maintain that it is determined in proportion 
to their respective shares, the wages of the 
partitioner being on account of their pro¬ 
perty, and therefore determined according to 
its extent, like the wages of a public weigher, 
of a measurer, or of a person who digs a well 
to be held in joint property,—or like tlie 
maintenance of a slave belonging to several 
partners. The argument of Haneefa is, that 
the wages of the partitioner are given to him. 
for discriminating and separating the shares, 
in doing which it signifies not whether the 
.shares be large or small, since the share of 
the inferior partner is distinguished and 
severed by his work, as well as that of him 
who holds a large proportion. It moreover 
sometimes happens that the labour in cal¬ 
culating a small share is more than in as¬ 
certaining a large share ; and sometinies the 
reverse: hence it is difficult to determine how 
far the one or the other is attended with the 
most trouble ; and therefore the^ hire must 
he referred to the mere act of dividing off or 
discriminating. It is otherwise in digging a 
well; for, in that instance, the wages are on 
account of digging and carrying away tho 
oartli, in whicli there is difference in the 
labour performed for each partner’s pro¬ 
portion. ^ With respect to weighing or mea¬ 
suring, if those be performed in order to 
effect a partition of any thing (such as wheat 
held in partnership), it is affirmed by some 
that the same diffiTenco of opinion subsists 
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' t>etwi«l/tluneef,i akd the two disciples;—but] tion, therefore, being in fact a decree . 

be performed merely to ascertain the ' Kazce affecting the defan ct^ the concurrence 
quantity of the 'whole, or for any other i of a part of the claimants to the suits ot the 
purpose than partition, the wages are then'others is not admitted as an argument of 


on account of the weighing oi 


sufficient Aveight; 


heiioG they must 



“that the liire of the parfcitioner falls entirely 
upon the one who solicits the partition, and 
not on the one who has not solicited it, 


defiuict. 

On.JEO'noN.—A part of the heirs cannot 
be considered as litigants on behalf of the 


because of its being advantageous to the i defunct, since each individual acknowledges 

n .. A. _ L xr. ^ . 4 -Vl^ 4-Vi/s n mnn TirHA 


one, but not to the other. 

In the distrihutio7i of hereditanihit^i the 
magistrate must pren'mist^^ ascertam the 
vircuymtanc€s.~~^mi{ several co-partners 
appear before the Kazce, and represent that 
a teuenicnt or piece of ground' which is in 
their possession has devolved to them as the 


the claims of the others, and a man who 
acknowledges another's claim cannot bo re- 
gffi’ded as his opponent. 

Reply.—A part of the heirs may be con¬ 
sidered as litigants on behalf of the defunct, 
although they do acknowledge the claims of 
the others, their acknowledgment being of 


heirs of a certain person, the K^^ze© must^ no weight;—in the^same manner as where a 


not make a partition of the house orr ground 
until they have proved by witnesses the 
death of the person, and the number of his 
heirs. This is according to Haneefa. The 
two disciples say that if they ail conciir, the 
Ivazee may make the partition, taking care, 
however, to insert in the Kissmat J^amma, 
or deed of partition, that it was made in 
eonsequenoe of their declarations. 

But not if the property consist of move- 
nhles. —If, on the contrary, the joint property 
be moveables and not lands or tenements, 
and the parties represent that it is their 
inheritance the Kazee inay, on their repre¬ 
sentation, order the partition. 

l\or m the case of property acquired hy 
purchase. -Ob, if t]i joint property bo lands 
or tenements, and they represent that they 
acquired it by purchase, the Kazee may order 


man sues for n debt against an estate, and an 
heir or executor acknowledges Ms claim, in 
which case such acknowledgnie'nt, as being 
to the detriment of the others, is not sutii- 
cient) but the claimant must produce evidence 
before the Kazee in his suit, even against 
that heir or executor, before he can establish 
his claim against the estate in geneml to tho 
prejudice of the whole of the heirs. The 
acknowledgment of the heir or executor 
being therefore of no Aveight, be may, with 
propriety, bo considered as an opponent or 
litigant. 

’What is here mentioned is tho Iuav with 
respect to immoveable property. * It is other¬ 
wise with respect to moveable property; + 
because that requires care in kcepiug, and 
there ia an advantage arising from, the im¬ 
mediate partition of it; whereas immoveable 


a partition. The argumen'fc of the two disci- l property, being by its nature 'safe, requires 
pies is, that possession is an apparent proof | no carebesides, the person in whose pos- 
of prop( 3 rty, and the concurrent declaration i session moveable property remains ia respon- 


of all the parties with respect to their several 
claims is a proof of their veracity. Besides, 
there is no person who either disputes or 
denies their allegations; and where there is 
no denier the laav requires no evidence 


sible for it; whereas* (according to Haneefa) 
he is not so A\dth regard to inimoveablo pro¬ 
perty, It is also otherwiso with respect to 
landed property acquired by purchase; be- 
causG an article sold is no longer accounted 


Hence the Kazeo must order the partition in | tho property of the seller, although it still 
the instance above mentioned, as well as in ’ i- i 

cases which relate to moveable property 
ocqiiired by inheritance, or landed property 
acquired by purchase. It is requisite, how¬ 
ever, that he specify, in the deed of partition, 
that it has been made in consequence of their 
declarations, in order that his decree may 
extend only to those who have attended, and 
not to others who may (perhaps) aftenvords 
appear. The argument of Haneefa is, that 
the order which the Kazee gives for the 

S artition is in fact a decree against the 
efunct, by which his right is terminated; 
for until a partition take place, the here¬ 
ditaments aro still considered as his estate, 
insomuch that if any inorease be produced 
upon it, such increase is subject to the will 
of the deceased declared in bis testament, 
or h appropriated to_^ tho payment of his 
debts, neither of wiiioh could be the ease 
after partition lias been made 


remain undivided; and the partition of it, 
therefore, cannot bo regarded as a decree of 
the Kazee, passed against nn absent person, 
by which his right is terminated. 

iVbr in case of a partition Iming dojnanded 
loithoiit the parties specifying the manner in 
which the joint property was acqiured. Ip 
the joint owners of a property request a par¬ 
tition of it, Avithout specifying whether it 
was acquired by inheritance, or by purchase, 
or by any other means, the Kazeo may order 
the partition, this being, in fact, not a decree 
against another person, siiioe no other is 
acknowledged by them. The author of this 


* Arab. Akkar; meaning houses, tene¬ 
ments, &o., such as is termed, in our law, 
real property. 

+ Arab. Manlcool; comprehending (i5yeiy 
Tho parti- . species of peraonal property. 












II-' 


PARTITIO!s\ 


jtkys, that tliis adjudication is to be 
in tlio Kitab al Kissmat.*—It is men- 
"tfOatfd ill the Jama Sagheer that when two 
men apply for a parti tion of lands which they 
prove by witnesses to he in their possession, 
tho Kazeo must not order tho partition until 
they also prove, by evidence, that the lands 
are their property; for otherwise it is possible 
that they ma}'' belong to another person. 
Some say that this is agreeable to the opinion 
of Haneefu alone:—but others aver that it 
is agrepble to the opinion of all the learned; 
and this is approved, since it is unnecessary 
to order the partition of landed property in 
order to preserve it. Besides, the right of 
property being the ground on which partition 
IS mode, it cannot take place until that right 
be established by evidence, 

^ A partition may ho granted on the requisi- 
tion and testimony of any two heirs; hut an 
agent or guardian must he appointed to the 
charge of the shares of the eihsent or infant 
>yHEaE two heirs appear, and pro¬ 
duce evidence to prove the death of their 
ancestor, and the number of his heirs, and 
the house or other inheritance is in their 
possepsion, but one of tho heirs is absent,— 
in this case the Kazee may order a partition, 
if the heirs who attend require it, appointing 
an agent to take possession of the portion of 
the absentee ; or if, under the same circura- 
stonces, one of the heirs be an infant, the 
Kazeo may order a partition, appointing a 
guardian .to take possession of his portion i— 
booause, in so doing, the interest of the infa,nt 
or absentee is promoted.—(Dut here likewise 
the production of evidence is indispensable, 
according to Haueefa, in opposition to the 
opinion of the two disciples, as before stated.) 
It would be otherwise if they had become 
proprietors of the house by purchase; for in 
that case Ho partition could be made in the 
absence of anj' of the partners. This dis¬ 
tinction between the case of property ac¬ 
quired by inheritance and property acquired 
by purchasr: is made on the following grounds. 
—An heir is master of his ancestor’s estate 
as his substitute, insomuch that he has the 
pow'er of returning (on discovering a defect) 
any thing which his ancestor may have 
bought, or, in like manner, he may be com¬ 
pelled (on the discovery of a defect) to take 
back any thing which his ancestor may have 
sold j and he is likewise subject to become 
deceived t iu consequence of the purchases 
of his ancestors (that is to say, if the 
ancestor piirchase a female slave and die, 
and the heir afterwards have a son by her, 
and the slave then prove the property of 
another person, the son born of her is free, 
hut the heir must pay the value of him to 
the proprietor of the slave, and he may again 
recover it from the person w^ho sold the slave, 

* A collection of laws compiled by Mo¬ 
hammed, the disciple of Haneefa. 

t Arab. Magroor, The meaning of this 
term has been fully explained elsewhere. 


he ancj^aw^- 


in the same manner as if he were the ancj^awl 
who made the purchase). One of the heirs, 
therefore, stands as litigant on he.half of tho 
ancestor, and tho other is litigant on his own 
behalf; and the partition, under such cir¬ 
cumstances, is in fact a decree passed in tho 
presence of both the parties. ■ The purchaser, 
on tho contrary, becomes the proprietor of 
the thing bought by a recent title of pro¬ 
perty, and not in tho manner of a substitute, 
insomuch that he cannot, on discovering a 
defect, return the article to the person from 
whom the late seller had before bought it. 
.Hence neither of the two present purchasers 
can stand as litigant on behalf of an absentee. 
Thus ther*e is an evident diiference between 
the two cases. 

And it cannot he granted tohere the pro^ 
pertyy or any part of it, is held hy an absent 
heii\ or Im trustee^ or an infant, —If the 
land,* or a part of it, he in the possession of 
tlie absent heir, or of his trustee, or in that 
of an infant heir, the partition must not be 
ordered, whether the heirs who are present 
produce the evidence or not. This is ap¬ 
proved ; for the partition, in such a case, 
would in fact be a decree of the Kazee against 
an absentee, or an infant, divesting the^m of 
something they possess without any litigant 
appearing on tneir behalf;—nor can tlie 
trustee of the absentee stand ^ as litigant 
on his behalf in any thing which may he 
attended witli loss to him;—and it is illegal 
in the Kazeo to pass a decree Avithout ail tJie 
litigants being present. 

1e only one heir appear, a partition must 
not be ordered, although he produce the 
necessary evidence, for it is requisite that 
both the litigants be present; and one man 
cannot stand as litigant on both sides. It 
is otherwise where two appear, as has been 
already shown. 

The partition may he ordered although one 
of the requiring parties he an infant^ or^ one 
an infant heir, mid the other a legatee. —If 
two heirs appear, one an adult, and the 
other an infant,_ the Kazee must appoint a 
guardian to the infant, and order the parti¬ 
tion as soon as evidence is produced ; and in 
the same manner, if an adult heir appear, 
and also a legatee of one third of the estate, 
and they demand a partition, and produce 
evidence (one to prove that he is heir, and 
the other that he is legatee), the Kazee must 
order the _ partition; for in each of these 
cases the litigating parties are both supposed 
to appear,—the adult heir being litigant ou 
the part of the deceased, and the legatee on 
his own behalf,—and, in the same manner, 
the guardian being litigant ou hehaLf of the 
infant,—whence it may be said that the in¬ 
fant (as it were) has apneared in his own 
proper person as an adult, because of the 
guardian being his substitute. 


* Arab. Akkar; meaning any iinmoveablo 
property (and in this sense is tho term land 
to be understood throughout). 
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PAETITIOX. 


j camels, oxen, or ^oats ; for as, m tliia _ 
CHAPTER il. tliere can be no diif'eronc© in ,the desig'n, the 

' ’ ™ r. o Dartitioii mtiv be eifectcd with eauity, and 

OS’ XHiiiTOS ivniCH 'AETs FIT OBJECTS OP Utility may tlioreby bo aceompUsbed. 

PA.11TITI0K. \) ivhere it consists of various species. 

An estate mciy &e distrlhuted ort the requi- • —The Kazee must not order a partition when 
sition of any one partner^ whose share sepa - 1 the joint property is of various species, sueli 
rately is capable of heing converted to tmc ,— 1 ag ^ camel and a goat, or a house and an 
Wheee the res^pe^ive share of each of the | ass; because, as articles of different species 
partners is capable of being separately con- - cannot be indiscriminately blended, the par- 
verted to use, if any one of thiem demand a | tition, in this instance, woiiid not be a sepa- 
partitioii it must he granted; because parti- 1 and distinction, but rather an ex- 

tion is an indisputable' right, when required ' change, svliich musf always be effected by a 
in any article ea,pable of partition, as has i mutual concurrence of the parties, not by the 
been before explained. If, on the contrary, decree of a magistrate. 

the share of one partner only be fit for use, ' Or of household ressc/s.—T he Kazee must 

and not that of the other; because of its' ' " - ^ - 

being extremely small, and the owner of the 
greater share demand a partition, the Kazee 


must grant it; but he must not grant it at 
the requisiticiQ of the other partner; for as 
the former can,reap a benefit from his share, 
his demand is worthy of regard; but as the 
latter cen have no other motives for his re¬ 
quisition than malice, and a desire of giving 
trouble, it ia not to be attended to. Khasaf 
holds the reverse of this dootrinc, “because 
(says he) the great partner, in making his 
demand, occasions an injury to another, 
•whereas the small partner, lu making his de¬ 
mand, submits to his own injury.’’—Hdkim 
^ilhabeed, on the other hand, mentions, in his 
abridgment, that “the Kazee mUst order the 
pariition at the request of either of the part¬ 
ners;^ for the great partner is desirous of 
enjoying the use of his share, and the sinall 
partner voluntarily submits^ to his own in¬ 
jury.” The first of these opinions, however, 
is tuo most authentic. 

If the shares be separately useless^ the 
assent of all the parties is requisite. —Ip the 
shares bf each of the partners be so very 
small that they would separately be of no 
use, the Kazee must not order a partition 
unless both partners acquiesce j for when¬ 
ever partition is compulsively made, it is 
with a view to promote utility; but, in the 
present instance, all utility would be de¬ 
stroyed by it, and therefore it cannot take 
place Avithout the consent of both the part¬ 
ners, as they must necessarily be the best 
judges in a matter which concerns -them- 
solves; and the Kazee can only be guided by 
appearances. 

A partition must he ordered where the 
property consists of articles of one species 
{not being land or money). —VVHEK the joint 
property is Arooz * (that is, neither dirnas, 
decnars, lands, nor houses), the Kazee must 
order the partition, provided it [the property 
in question] be all of one species, such as 
articles of weight or measurement of capa¬ 
city, or similars of tale, or gold, silver, iron, 
or copper, or cattle of one species, whether 


* Some lexicographers define Arooz to 
signify household furniture, (Sooraj-al- 
Loghat.) 


not order a partition of household yossels, 
as those are subject to the rule of diversity 
of species, because of difference of work¬ 
manship. 

A partition may he made of cloth of an^ 
equal quality, — He may make a partition of 
Herat cloths, as those are all of one quality; 
but he must not make it of a single piece of 
cloth which is not uniformly alike through¬ 
out, for the division of one piece of cloth 
occasions an injury, as it cannot he effected 
without cutting it j neither must ho make a 
partition of two pieces of cloth where they 
are of unequal value. It is otherwise where 
there are three pieces, the value of one of 
which is equal to that of the other two _; or 
wliere the value of one of them is one dirm, 
that of another one dirm and a quarter, and 
that of the third one dirm and three quar* 
ters; for, in the first case, ho must give one 
piece to the one partner, and the other two 
to tlie other partner; ana. in the second case, 
he must ■ give to one of the partners tijc 
second piece, valued at one dirm and a quar¬ 
ter ; to the other the third piece, valued at 
one dirm and three quarters, and must leave 
the first still to be held in partnership, one 
fourth appropriated to one partner, and three 
fourths to the other, as it is lawful to divide 
a part of a joint property, and to leave a part 
undivided. ^ 

But not of jewels or Haxeefa is 

of opinion that slaves and jewels must not 
be divided by the Kazee, because of the 
great difference which is to be found amongst 
them. The two disciples hold, that ho may 
make a division of slaves, for this reason, 
that they are of one species, like camels, or 
goats, or captives taken in war. Tho argu¬ 
ment of Hanecla is, that among the indi¬ 
viduals of the human species there is a wide 
difference, because of their varioufei charac¬ 
teristics ; and hence slaves are, in effect, of 
different kinds. [t is otherwise among 
animals, for with them there is little diffe¬ 
rence to be found betwixt the individuals of 
the same genus; and although the male and 
female of the human race be held as different 
species, yet the male and female amongst 
animals are reckoned as the seme species. 
It is also different with respect to slaves 
taken in war, as it is in their yahie that the 
captors hold a right, whence it is lawful lor 






:paktitiois\ 

Lii to sell them and make a division j the houses, therefore, must be consil 


Hie price; whereas, in a case of partner 
the rig-hb of the partners is connected 
witn the substance of the article, as well us 
with the property it involves, ireiice there 
is a diiference betwixt plunder and partner¬ 
ship property.- -Some are of opinion that 
jewels cannot bo divided when they are of 
diflerent species, such as pearls and rubies. 
Others say, that where the^ jewels are of 
lari>c grains they cannot be divided, because 
of the great difference that may be betwixt 
them; but that when the grains are small, 
the difference being inconsiderable, the 
jewels mav be divided. Others, again, 
maintain that no jewels, whether of small 
or largo grains^ can be divided, because the 
difference betwixt them, and the difficulty 
of ascertaining their value, is greater than 
in the case of slaves, insomuch that if a 
man marry a woman, and in general terms 
stipulate to give pearls or rubies as hcT 
dower, such stipulation is invalid;—whereas 
if bo stipulate, in general terms, to give 
slaves, it is valid. The Kazee, therefore, is 
not to exert his authority in making a parti- 
tioTi of Jewels. 

Partition cannot he made of a hath^ mill^ 
or welU without the consent of all the parties, 
—The Kazee must not order the partition of 
a joint mill, bath, or well, unless with tlie 
concurrence of all the partners (and such 
also is the rule with respect to a wall wdiicli 
stands betwixt two houses); for if, in these 
cases, a partition were to take place, it 
would bo injurious to all parties, as the indi“ 
viduai share of each would then be useless. 

Partition of houses and tenements .--\t is 
proper to remark, that a single roofed place, 
surrounded with walls, with a door or entry, 
is termed a Bait, or room. A Manzil, or 
tenement, on. the contrary, is a place com¬ 
posed of different rooms, a roofed court/ 
and a kitchen, such as a man may reside in 
with his family. A Bar, or house, on the 
other hand, is a place consisting of various 
rooms or tenements, with an open court. A 
tenement is therefore superior to q room and 
inferior to a house. These are^ the defini¬ 
tions of Sliims-al-Ayma in his book on 
Shaffa. In this work, whenever the general 
word .Khanna [house] is used, we mean such 
an one as we have now described, under the 
denomination of Bar, excepting only where 
we mention an under house in contradistinc¬ 
tion to an upper house, and then we only 
mean a Bait or a Manzil. , ,, . 

If there were several houses held m part¬ 
nership or coparcenary in one city, each 
house must be separately divided, according 
to Haneefi. The two disciples say, that if it 



merely as one house, consisting of various 
apartments, and all the shares of each part¬ 
ner must consciiuently concentre in one of 
the houses, so that it may be his entirely. 
The same difference of opinion also subsists 
re^nirding tlie case of lands held in partner¬ 
ship or coparcenary, and dispersed in dif¬ 
ferent situations. The argument of the two 
disciples is, that all the houses are, on the 
one hand, of one species with respect to 
name, appearance, and original design; as, 
oil the other hand, they are of different 
species with regard to their partietdar quali¬ 
ties, and their commodiousness for habita¬ 
tion, which depends on size, and so forth; 
whence it must be left to the Kazee to 
determine their different degrees of supe¬ 
riority.—‘The argument of llaneefa is, that 
regard sliould be paid only to what they are 
in reality, with respect to their qualities; 
and that in them they may greatly differ on 
aocoimt of the difference of the cities, lanes, 
or neighbourhood, in which they are aita- 
atecl, and their proximity to or distance from 
water or a mosque; and that therefore it is 
impossible to obsreve an equality in the par¬ 
tition without dividing each house sepa¬ 
rately ;—whence it is that a man cannot 
appoint an agent to purchase a liouse in 
general terms ; 7 -and so likewise, that if a 
man marry, assigning as a doAver “ a house 
(in general terms), his Tnentlon of the house 
is invalid,—in the same manner as holds 
where a man assigns “cloths’* (generally) 
as a dower, or appoints an agent to purchase 
“ cloths/’ — It is otherwise ivith respect to 
a single house, held in partnership or co¬ 
parcenary, composed of different rooms ; for 
as, in such case, to divide each room amongst 
the copartners would be productiyo of ineon- 
venienoy to all, the whole house is therefore 
divided at once. 

WnEisr two houses, held in partnership, are 
situated iu different towns, we learn from 
Hillal that it is the concurrent opinion of 
llaneefa and Aboo Yoosaf that both houses 
shall be divided separately. Mohammed, 
on the contrary, maintains that they must 
be divided at once, as well as the houses 
situated in the same town. 

Booms, whether situated all in the same 
quarter, or iu different quarters, must be 
divided at once, for the difference amongst 
‘them is inconsiderable. Manazil Molazika 
(that is to say, adjoining tenements, or sm.h 
us are in the same house, one part of them 
being contiguous to another), are considered 
as rooms; whereas, Manazil Motbayena 
(which is the term used for apartments not 

w __ V. , , adjoining, in contradistinction to the other), 

be expedient for tlio partners the Avhole of j are considered as houses,—a Manzil or tene- 


the "houses must he united in one general 
partition, and not divided separately. All 

* Arab. Sahn; meaning the interior square 
of a dwelling, common to all the family, ana 
whiciu in large editices) is open, but in small 
ones is covered in. 


meat being the middle term betwixt a house 
and a room, and resembling both. 

Ip there be a partnership in immoveable 
property of two species, such as in a house 
and a piece of ground^ or in a house and a 
shop, the Kazee niust divide each separately, 
they being of different species. 
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PARTITION. 



j in clii'ma or decnars without the conciUTekgj 
of the parties i ttiat is to say> if he make 
one sharr^ less than the other, and, as a 
eomponsation, annex to it a sum in dinns, it 
is not valid, unless they consent,- Tor tlio 
>ma~ make the dUtrikution equitahly by \ partnerahi[)_ is not in dirma, and partitioii is 

^ • ' one of the rights of the partnership. Bcsidcffe, 

if dirms bo admitted into the transaotioii, it 
destroys the equality of the partition, bc- 


r'EAPTER lit. 

OP THiJ MOnF, OP ACCOMPLISHING- PAHTITION. 

'The partitioner must draw a plan; wid 


measuremmt or appraisement. — It is incuni* \ 

bent upon the partitioner to draw on paper a , .. 

plan of the thing which he divides, so that; 


it inny remain on 


lua memory. — Ho must ' cause one of the partners gets the property 

likewik observe an equality in the partition, ; mid 
tliat is to say, he must divide the article into i come the I’lght of the other; and theie i. 


due proportions; and it is also recorded that 
lie ought to separate each share and measure 
it, so that its extent may be known. lie 
must, moreover, appraise the article, as it is 
requisite, for his further giiidancop that tho 
value be ascertained. 

Tartition of houses how accompUmea ,— 
Supposing the article to he a house,- in sepa¬ 
rating the shares he must also separate the 
road and the drain belonging to it, if pos¬ 
sible, so that one share may no longer have 
any connexion with the other, in order that 
every cause of dispute may be terminated, 
and that the intention of partition may he 
completely accomplished. In doing this he 
must term one share the first share, that 


possibility that ho may never pay them, by 
whicli means the other would lose his light. 

Partition of a honsepwith a‘piece of ground. 
—If the partnership property consist ot two 
things, namely a house, and apiece of ground, 
eaclp according to Aboo If’oosaf, must be 
divided separately, agreeably to its value; 
for it is only by ascertaining the value of 
each that an equality can he observed in the 
partition. It 13 recorded from Haneeta that 
tho ground may bo divided agreeably to its 
measurement, and afterwards he on wJiose 
share the house is situated, or whose a bare is 
the most eligible, must pay a sum in dims 
to the other, so that an equality may be 
effected and that therefore dirms may be 


next to it the second, and that , introduced as auxiliaries in the division when 

necessity requires it. Mohammed in this 
case maintains that the person on whose 
siiare the house is situated must give to the 
other partner a space ot ground equal in 
value to it. If, however, his share (from its 
containin/^ the house) be still tlie most valu¬ 
able, and it be impossible for him to effect an 
equality for want of enough of ground to 
compensate for the value of his house, ho 
may then give dirms equivalent to the ex¬ 
cess j for as the necessity exists only in that 
degree, the original rule of partition by mea¬ 
surement must not in any greater degree be 
abandoned.^ This is conforqiable to tho 
opinion^ delivered in the Assil [the MivbsootJ. 

Partition of land where there is a road 
or dram. — If the partitioner so divide the 
property, that the road or drain of one runs 

_____ , through the share of the other, and nocondi- 

theVa'rthioner’ fs^to write the names \ipon tioii had been expressed regarding this mat- 


whicli lies _ . . ^ 

whiijh lies next to it the third share, and so 
on; and he must then write down their 
name.s, and draw them like lots; and he 
that draws the first name gets the first 
share, be that draws the second gets the 
second share, and so on to^ the end. The 
article must, moreover, he divided into frac¬ 
tions equal to the smallest proportion; that 
is to say, if the smallest proportion held_ by 
any of the partners or coparceners he a third, 
the whole must be divided into three ports ; 
or if tho smallest proportion be a sixth, tlie 
ivhole must be divided into six parts ; so 
that the division may be made accurately. 
Thus, if an estate is to be divided betwixt 
two heirs, the one being the son and the 
other the daughter, it must bo^ divided into 
three shares, one termed the first, the next 
to it the second, and the next the third ; and 


billots, and cause them to he drawn like 
lots; and if the son’s name come up iir.st, he 
gets the first share, and the one next to it. 


ter, the ease then admits of two predica¬ 
ments.—I. It is possible for him to turn the 
road or ^i^in another way, so that it pass not 


and the third goes’to the daughter or, if! through the share of the otherin which 


the daughter’s name come up first, she gets 
the first share, and the other two fall to the 
son. . 

Thd drawing of lots is proposed in order 
to give satisfaction to tho parties, and to 


case the partition is valid for it is not pro¬ 
per that he let the road or dram ot one man 
pass through the share of the other; on tho 
contrary, it is incumbent on him to turn it 
another way, even though each individual 


prevent the partitioner from being influenced ’ may have mutually stipulated that they were 
by partiality or favour. It is not, however, ; to enjoy their respective shares “ with all the 
absolutely necessary ; and if the partitioner , rights and immunities belonging to them ; 


choose to appoint a particular share to each, 
it is valid ; for^ the making the partition ia 
an act of magistracy, and the authority of 
the partitioner must therefore be enforced. 

In the partition of landed propertg^ n com- 
position in money cannot he admitted.—Il'RV. 


because the intention ot partition is to sepa¬ 
rate and discriminate the proportions of each 
partner ; and as it is possible, in the present 
instance, without injury to either, to effect 
such a separation and discrimination com¬ 
pletely, so as that no cobnexiou or depen- 


partitioner, in making a division of landed ■ dance may remain'betwixt the shares, this is 
property, must not annex a consideration thereforeindispensable.—It is otherwise with 
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to lands sold with an express condi- enjoy the full use of all their property 
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-m 


tr\)'l» uiat “ thc5y are sold with their immuni¬ 
ties, ’' for here, notwithstanding the oonnexion 


ex¬ 


cepting the road. 

Ir the parties di:ffer regarding the extent of 


or depondenee vyhicli may subsist betwixt the road (that is, regarding the height and 


them and the lands of another, the intention 
of selling, which is to transfer the right of 
l)rv)perl;y, is n' wertheless hilly accomplished. 
—11. It is (or may be) impossible to turn 
ihe road or drain another way, so that it 
pass not throagh the share of the other:— 
and this may happen under two diherent cir 


l)reaclth which ought to belong to each), the 
Kazoo must regulate their proportions by the 
breadth and height of the doors of their re¬ 
spective houses, as that is sufficient to answer* 
their necessary occasions. The advantage of 
this arrangement is, that if any of them be 
desirous of making a projection or terrace 


cumstances PinST, ^vhere the parties have | from his house over the street he may do it 
not stipulated to one another the enjoynieut of ' above the height of his door, but not below 
their shares “ with all the rights and immu- it • fmri --- 


mties belonging to them;'* — in which case 
the partition must be annulled, on account 


it; and the road will still remain in common* 
according to their several proportions, in the 
same manner as before the partition ; for tho 


ijjciiiiiLir US uuiulu MIC partition j lor ino 
ot the connexion and niixture oi propei-ty, partition (as we have observed above) did not 
which renders it inctliGient, the ends of par- take place regarding the road, 
tition (namely, separation and discrimina- The 'parties 7 natj unake a private agreement 
tion) not being thoroughly accomplished;— with regard to zL—Iy two partners, individ- 
the partition must therefore, in this instance, : ing a road, agree that the one shall have two 
be made anew, in such a manner, that the thirds and the other only one third, such a 
road and water-drain of each may be sepa- 1 partition is valid, although the house be 
rate. (It is otherwise with respect to lands | held betwixt them in equal proportions ; for 
sold; for the object of a sale is to transfer I in partition it is lawful to give more or less 
the right of property, which the ^purchaser than his proportion to one partner, provided 


mayfuUy possess without being able to enjoy 
immediately the use of it, whereas the inten¬ 
tion of partition is that the use of the pro¬ 
perty may be enjoyed in tho fullest degree, 
which it cannot be unless a separate road be 
made.)—S b^oonulv, where all the parlies 
have stipulated that they shall enjoy their 
respective shares Avith all the rights and im¬ 
munities belonging to them; in w'hich case, 
the jf)artition is valid, and the road and water- 
drain are included in it, since tlie end of 
partition is that each may enjoy the use of 
ids property, and' it is impossible perfectly to 
enjoy the use of the grounds without a road 
and water-drtdn. The road and water-drain ' 
are therefore, in this instance, included in the 
partition, provided the parties mutually sti¬ 
pulate to each other tho enjoyment of their 
shares with all fcheirrespective rights; as, how¬ 
ever, the object of partition is to discriminate, 
which" requires a complete separation of all 
connexion in their respective shares, the road 
and water-drain are not included, unless such 


both of them agree to this. 

OompUcated partition of different houses 
and tenements. —If two partners hold a 
house, tho upper floor of which is held by a 
stranger, or which has no upper door, and 
likewise another house, the under floor of 
which is held by' a ^ stranger, and also a 
complete house (that is, one of two stones), 
in this case the Kazee must appraise each 
house separately, and anake his division ac¬ 
cordingly. Mohajimed alleges that this is 
the only lawful mode. A boo Yoosaf and 
Harieefa are of opinion, that ho ought to 
make the partition according to measure¬ 
ment. The argument of Mohammed is, that 
the lo\yer floor has many advantages and 
conveniences which the upper floor cannot 
possess, such as wells, necessary houses, 
stables, and so forth; and that therefore the 
equality of partition cannot be effected but 
by an appraisement. The argument of the 
two disciples, on the other hand, is, that the 
partition, if possible, ought to be made by a 


a stipulation be particularly made. It is | measurement, since the partnership subsists 


otherwise with respect to lauds farmed; for 
the intention of farming being to enjoy the 
use of the lands, w'hicli cannot be done with¬ 
out having road and water-drain, itfolloAVs 
Idiat if these articles should not have been 
expressed, they are nevertheless included in 
the farm. 

In case of a dispute concerning the road, it 
must he divided. —If the parties differ regard¬ 
ing the road, some of them desiring that it 
should remain, as formerly, in common, but 
that all tho rest of tho property be divided, 
and others of them opposing this, in such 
case, provided it bo practicable, tho magis¬ 
trate must divide the road, and assign a | 
part of it to each particular share ;—or, if | 
this be impracticable, he must leave the road i 
out of the partition, wliich must neverthe- j 
less be made, in order that the parties may 


in a thing capable of measurement, and not 
ill the value of that thing. They afterwards, 
however, differed regarding the mode of 
measurement; Haneefa contending that one 
span of the lower tioor should be held 
equivalent to two spans of the upper floor; 
and Abqo Yoosaf maintaining that a span of 
the ouo is equivalent to a span of the other. 
Some have thought that the contradictory 
opinions of these three sages ought to be 
ascribed to their different places of abode, 
and the periods in which they lived; for 
dunng the time of Haneefa the inhabitants 
of Koofa (the place of his residence) preferred 
the under floor to the upper; whereas after¬ 
wards, in the time of Aboo Yoo.saf, the 
people of Bagdad (where he lived) held the 
upper and the under door in equal estima¬ 
tion ; and Mohammed observed that, on the 
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PARTITION. 


^ ^trary/, the^ taste of mankind differed, 
wnni) ■ prffi'Trinj? the upper and some the 
"^uiider hoor, and others holding tlum in 
e.duni^ estimation. There are again t^ome 
who, instead of ascribing the opinions of the 



I one hundred spans of the under floor L_ 

'Phe ni(Kie, on the other hand, -of making tho 
partition, according toAboo Yoosafs doctrine, 
IS as foDowa. Let one hundred spans of the 
upper floor house be set against fifty spans 


three sages to the prevailing customs and of the complete house; or, let one hundred 
notions of the ages and places in which they | spans of the under floor house be set aguinst 
lived, are rather for deriviug* the origin from fifty spans of the complete house.; for, ao- 
different principles of Thus, in snp- . cording to him, the upper and tlio under 

port of Ilaneefa’s doctrine, it is argued, that • floor are held'in equal estimation; wherefore 
the advantages of an under floor are double fifty, spans of the complete house, corapre- 
tliose of an upper oho; for the advantages iichding fifty spans of the under floor, and 
of the under floor remain after tho upper | fifty spans of upper floor, must be equal to 
0110 is ruined and destroyed, whereas those of ' one hundred spans. 

the upper floor do not remain after the de- } In disputes after partiHon, the erkkiicc of 
struotion of the under one. In the under partitioners must be admitted. —If the 
floor, moreover, there are not only tho ad- ; partners differ after partition, one pleading 
vantages of habitation, but also tho^e of | that “he has imt received the whole of his 
foundation t for the. proprietor of the und«r ' share, a part of it still remaining in the pos- 
floor may build if he pleases, but the pro- ■ session ol the other,”—and tho other denying 
priotor of the upper floor can only enjoy the I this, and the two partitioners (or any other 
advantages of habitation, as it is not lawful I two persons) testify that “ they have iuekIq 
for him to erect any buildings Avithout the j a partition,^* their evidence, according to the 
consent of the proprietor of the ground ' two disciples^ must he admitted, Mohammed 
floor; and upon these'oonsiderations a span i says tjiat it cannot be admitted, because the 
of the under floor should be reckoned equiva- ' evidence they give relates to their own act, 
lent to two spans of the upper. In favour ■ and is consequently inadmissible, in the samp 
of Aboo Yoosaf s opimon, on the “other hand, manner as the evidence of a man relcitiim to 
It is allegQ^d, that habitation is the great .some act of his own, on the ocourrene© of 
end of both, and* that both are equally fit to ; which a person may have formetly suspended 
answer that end ; whence it is lawful for | the emancipation of hja slave. The axgu- 
the proprietor of either of them to erect any . ment of the two disciples is, that the wit- 
buildings that are not productive of injury , nessc^s, in fact, testify to the act of others 
to the other. Lastly, , it is urged, on tho ; (namely, the aobof seising and possessing), 
part or Mohammed, that tho advantages of and not to their OAvn act; because their a.Ot 
an upper and an under floor are according to was merely discriminating and separating, 
the seasons of sntnmer or winter, the violence j to which evidence h not required ; henco 
of the wind, the temp , 'ratlire of the air, and ' tXeir testimony must be admitted. Tahavee 
the. different climates or countries in which observes, that where the.partitioners .receive 
tliey are situated ; ^ whence it is impossible to i pay for making tho partition, it is universally 
establi.sh any just rule of partition, but by allowed that their evidence cannot bo nd- 
appmisement. In modern times the law is mitted; and indeed several doctors of our 
administered agreeable to the adjudication I sect are of the same opinion.; alleging that 
of Moharnmecl, which does not require any : as, in that cage, their evidence tends to prove 
comment or elucidation.'—The.mode of ^arti- f’.bnf. fJiPtr bnvo riniUr — 


tion prescribed by the doctrine of Haneefa, 
in the case in question, is as follows.—The 
partitloner must first set against the upper 
floor house (which we shall suppose measures 
one hundred spans) a part of the complete 
house equal to thirty-three one-third spans ; 
because an upper floor is rated at half the 
value of an underfloor; consequently thirty- 
three and one-third spans of the under floor 
of the coinpleto house are equal to sixty-aix 
and twm-thirds of the upper-floored house ; 
and as those sixty-six and two-thirds, to¬ 
gether with the thirty-three and one-third 
spans of the under floor,- form the complete 
house, the whole amount exa^ctly to flie one 
hundred spans -of the upper floor house. 
The partitioner must then set sixty-six and 
t-wo-thirds spans of the complete house 
against the un^r floor house (supposing it 
to measure one hundred spans), for the upper 
floor of the complete house is rated at only 
half the value of the under floor house, and 
and two-thirds spans of both the 
floors of the complete house are equal to the 


that they have fully and accurately per¬ 
formed the work for which they received 
pay, it is in the nature of a representation 
on their own behalf. Onr author, however, 
does not subscribe to this reasoning ; for he 
remarks, that the two paititionera could not 
have a view to their own interest in their 
evidence, as the partners have agreed that 
they fully and accurately performed the work 
of partition for which they receive their pay, 
the only question In dispute being the seisin 
and possession; wherefdre no imputation of 
falsehood ought to fall on them. 

Milt not that of one partitioner.^\T only 
one partitioner give evidence, it must not be 
admitted ; for the evidence of one man alono 
against another is not sufficient. 


CHAPTER lY. 

OJ- P.tEAS OF EflKOH Ur PAHTITIOX ; AND OF 
CIAIMS OF niOHI IN EFOAKD TO IT. 

A plea of error cannot he admitted, where 
\ the partp achnotoledges having received his 







PAllTITTON. 


Sinless it he supported hy eimlence,-^ 
, on-- of the parlnei'S complains of an 

in the partition, and that a part which 
ought to have fallen to him by the partition 
is in the possession of another, in this case. 



I that it is one of the things which oviglkj 
I have fallen to him in consequence of 
' partition/' and the other deny this,—in this 
I case, as the i>laintif[’ complains of userpa- 
tion, it is requisite that he bring proper 


if he have before acknowledged that he had ' evidence ; and if both bring evidence, that 


received his sliore, his complaint must not 
be admitted unless supported by evidence; 
for it is, in fact, sueing to cancel the par¬ 
tition after it has been accomplished ; and it 
is to be presumed that there is no error, and 
that his complaint is false. If^ the com¬ 
plainant cannot support it by evidence, the 
others must be required to deny the com¬ 
plaint upon oath; and if they refuse to 
swear, their refusal is construed as proof in 
favour of the complainant, and the Kazee 
must cause their property to be divided 
anew, agreeably to their several proportions, 
as this is dealing with them according to 
their own suspicions. The author of this 
work thinhs that in the above case the com¬ 
plainant’s suit should, on account of his con- 
(radioting himself, be wholly rejected. 

ji complaint of after-assumption is a com¬ 
plaint of usurpation, —If the complainant 
allege that he did receive his whole right, 
hut that the other afterwards took a part of 
it, the denial of the other, on oath, must be 
credited, as this is in fact a complaint of 
usurpation. 

In case of a complaint of non-dehvery^ 
both parties arc sworn, and the partition is 
dissohed and made a?iew—iF he allege that 
“ a certain village fell to him in consequence 
of the partition, but that the other hud not 
delivered it up to him,” in this case, pro¬ 
vided he have not previously acknowledged 
the obtaining pos-session of his share, and 
the other contradict him, both must be re¬ 
quired to swearbecause the dispute is with 
respect to the quantity which the complainant 
received in cnnsequenco of the partition; and 
hence the difference in the present instance is 
analogous to a dispute conoorning the quan¬ 
tity of an article of sale,—^iu which case a 
mutual oath is tendered to the parties (as 
has been fully explained under the head of 
Sales) ; and so here likewise. , , 

A plea of error cannot he heard, if the 
partition was made hy the parties, — If one 
of the pardes complain that an error took 
place in the division, his complaint must not 
be attended to, it being held in tlm same 
light as a complaint of a fraudulent bargain, 
which in cases o f sales concluded by the prin¬ 
cipals themselves cannot he heard. In par¬ 
tition, therefore, ns in sales, since both parties 
have mutually concurred, such a complaint 
cannot be heard. If, however, the partition 
was made by the order of tho Ivai^ee, and 
extreme fraud be alleged, the complaint 
must be heard, as the stability of the Kuzee s 
authority depends on justice. . 

Case of a claim laid to a particular room 
in a house, after a house ^ be 

divided hotwixt two partners, each receiving 
a part, and atterwards one of them claim a 
room in the possession of the other, alleging, 


adduced on tho part of the plaintiff, who is 
not in possession, must he admitted in pre¬ 
ference to that of the other; for it is a maxim 
of the law that the evidence on the side of 
the party who is out of possession ia prefer¬ 
able to^ that on the side of him who ia in 
possession. 

If the complaint above mentioned be pre¬ 
vious to an avowal of the plaintiff’s having 
ever acquired possession, both parties must 
be required to swear, and the partition must 
be annulled, and performed anew. In the 
same manner, also, if two partners differ 
regarding their boundaries, the one alleging 
that “a certain boundary belongs to him, 
but has fallen into the possession of tho 
other,” and the other aliegiiig the same 
thing regarding another boundary, and both 
produce evidence, the Kazoe must decree, in 
favour of each, that boundary which is in 
tho possession of the other. If only one 

S reduce evidence, the Kazeo iiiust pass a 
ecree only in his favour; but if neither of 
them produce evidence, they must both be 
required to swear, in the same manner as in 
oases of sale. 

Section, 

Of the Laios which prevail in a Claim of 
JligH* 

In a case of claim set up to an indejinite 
part, after partition, it must he dissolved 
and made anew, —If a house (for instance) 
held in partnership be divided, and after¬ 
wards an undefined part of the whole (such 
as a half or a third), provo^ tho right of 
another, the partition, according to all our 
doctors, is null, and must be made anew. 

If a, definite part he claimed, after par¬ 
tition, it must he compensated for from, the 
sJiares of the other partners, or, the partition 
must he dissolved and executed anev).—!'^ a 
particular and defined partof wdiat has fallen 
to one of the partners, m consequence o t par¬ 
tition should prove the right of another 
person, the partition is valid, according to 
all our doctors, and becomes not void with 
respect to w'hat i-emains after the right oi 
the other person has been separated:—but 
the party from whose share that right is 
taken has in his option either to dissolve the 
partition (thereby restoring the property to 
the state in which it stood previous to the 
partition) and then to demand a new one, - 
or, if he choose, he may let the partition 
hold good, and exact from, his partner s share 
a compensation for that part of which he has 


* Arab. latihkak; meaning a claim sot up 
to the subject of a deed or contract, by some 
person not concerned in such deed or con¬ 
tract. 
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jiopi'iYecI by its proving the right of 

likewue, if an tmdefined part le 
claimed^ —Ir, aitor partition, an undefined 



partition, since ho must then accept hij^ fl 
portion, not in a compact manner, burtl 
persed, from the shares of each of the others; 
whereas, in the former case (in which an 


part of the share of one of the partners | undefined proportion of one of the shares 


(such as a half),'prove the right of another 
person, the partition is valid with respect to 
the remainder, and does not become void 
according to Ilaneela and Mohammed; but 
the partner upon whose share the claim 
ope.val:es has it in his option to annul the 
partition (restoring the concern to the state 
in which it previously stood), and then to 
demand a new partition; - -or, if he choose, 
he may let the partition hold good, and exact 
from his partner a compensation for the half 
of his share W’hicli he has lost, and which is 
equivalent to one fourth of the share in that 
partner's possession. According to Aboo 
ioosaf, the partition is in this case null, 
since by an nudefined proportion of one of 
their shares proving the right of another per¬ 
son, a third partner is created, without whose 
concurrence the partitionis void;—in the same 
manner as where an undefined part of the 
whole article proves the right of another person. 
The reason of this is, that where an undefined 
proportion of one of their shares becomes 
the right of another, one of the objects of 
partition (namely, separation) is destroyed, 
since the share of one of the partners by 
that means becomea in itself a matter of 
partnership ; and he must have recourse to 
the share of the other for an undefined part, 
equal to that proportion of his right of which 
he has been deprived. It ia otherwise in the 
preceding case, where pmiicular and de¬ 
fined part of one of their shares proves the 
right of another ; for in that ease the object 
of partition (namely, separation) still exists 
with respect to the remainder. The argu¬ 
ment of Haneefa and Mohammed is, that the 
object of partition, namely separation, ianot 
defeated by an undefined proportion of one 
of the partners’ sliarcs becoming tlie^ right 
of another person. Hence a partition of 
this nature, originally made, would be valid ; 
—as where, for inatanoe, the first half of a 
house is jointly held by two partners, Zeyd 
and Amroo, and by a third, nerson, named 
Khalid, one half thereof by Klialid, and the 
other half betwixt Zeyd and Amroo ; the 
second halt beiu^' held jointly between Zeyd 
and Amroo, Khalid holding no share therein ; 
—in which ease Zeyd and Aniroo might law- 
fu.Uy make a partition betwixt theniselves, 
Zeyd getting the whole of their joint share 
in tho first half of the house, and one fourtli 
of the second half ^ and Amroo getting three 
iburthaofthe sccondhalf; and it is in the same 
manner rdtiinately valid; the case becoming 
similar to that in which a defined proportion 
uf one of the shares proves the right: of 
another. It is otherwise where an undefined 
proportion of the whole house, including both 
allures, proves the right of another; because, 
in this latter case, supposing the partition to 
be valid, an inj iiry is sustained by the third 


proves the right of another), he suffers no 
injury. Thus there is an evident difference 
between the two oases. In short, the nature 
of the case in ([uestion is this, that one of 
two partners takes one third of a house, and 
the other takes the remaining two thirds; 
the value of the first third being equal to 
that of the other two thirds; and after¬ 
wards one half of the first third proves 
the right of another person;—in which case 
(according to Haneefa and Mohammed), the 
first partner has it in his option to annul 
the partition ; for if it continue valid, his 
share is defective, because of its being dis- 
I persed, part in the first third of the house, 
and part in the two last _ thirds or, if he 
please, he may talce one fourth of the share 
which fell to the second partner; for if the 
whole of his [the first partner’s] share had 
proved the right of a third person, he would 
have been entitled to take one half of the se¬ 
cond partner's share; wherefore (arguing of a 
part from the whole) since one half of his 
share proved the right of the third person, 
he is entitled to take one half of a half of 
the second partner’s share, which is equal to 
one fourth. 

H the partner to whoso lot the first half 
falls should sell a moiety of it, and after¬ 
wards the other moiety prove the right of 
another, lie is still entitled to one fourth of the 
second half in the possesidon of his oo-part- 
nor, for the reasons before assigned ; and his 
option of annulling the partition drops, be¬ 
cause of his having sold a part of h.ia share. 
This is according to Haneefa and Mohammed. 
Aboo Yoosaf maintains that the second half, 
in the possession of the co-partner, must bo 
divided equally betwixt them; and that the 
first partner forfeits to^ his co-partner one 
half of the price for which he sold a part of 
his share ; for (agreeably to hia tenets) the 
original partition ia invalid ; and as an arti¬ 
cle of wliioli a person obtains possession by 
an invalid deed becomes hia property, he 
inay kwJully dispose of it by sale : but ho 
is responsible for the value of it; and hence, 
in the case in question, the first partner is 
responsible for the value of an half of wiiat 
ho has sold, as that is a moiety of the otlier’s 
.half. 

A debt p7'oved against a7i estate^ annuls the 
partition of it among the heirs, —If the estate 
of a deceased person bo divided amongst the 
heirs, and afterwards a debt be proved against 
the estate equal to the whole, the partition 
must be annulled, because the debt prevents 
the estate from being the property of the 
heirs ;~and the same rule holds where the 
debt is not equal, because the right of the 
creditor attaches equally to the whole fortune 
of the deceased. Tho partition must there¬ 
fore be annulled, unless there be left after 


person, whose right ^vas manifested after the j it a sum avifficient to discharge the debt, in 
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m \ I TARTITION. 

4 Vseitianotftnnuilod»since tbe aiimil- 1 were atiniilled» it must (most probdblji 
it is not necessary for the disi^harge renewed (aiixoe the heirs of the deceased may 
'^oiHKe debt. ' lawfully demand a partition ol usufruct), 

Thflcss the creditor remit it, or the heirs' and tbereforo it would be to no purpose to 

If the creditor, after the par- 1 annul it. , . 

tition, remit the debt, or if tho heirs discharge | Tartners may maJee it by allotting to each 
the debt frotn their own. fortunes, the par-j the use of a parhcidar pari of the joint con- 
tition rernains valid, whether tlie debt bo . cern.--lv two partners, by a niutual eon- 
equal to the estate or exceed it, tho obstacle tract, make a partition of usuirnct respecting 
to its validity being thus removed. a house, to thivS effect, that one of them shall 

An heir may pi'efor a claim upon an estate | inhabit one part of it and tiie other another, 
after partition, —If one of the heirs prefer*—or, that one shall inhabit the upper floor 
a olaiin of debt against the deceased, after i and the other the under, such contract is 
the partition of the hereditaments, his claim valid ; for as a partition of property executed 


t partition u* iActcuiutnucixui, 
is adiuissiblc; for in this case there is no 
contradiction, since the debt relates to the 
spirit or value, and not to tho substance of 
the particular hereditaments, and it was in 
the substance of tho hereditaments that the 
partition took place. 

A claim cannot he set up, by an heir, to 
any partietdar article, after distrihution.--' 
If a part of the heirs, after partition, prefer 
a claim for a particular thing, included in 
the estate, on whatever ground the claim be 
built, it cannot be admitted, on account of 
the contradiction, which is here evident, ns 
their acquiescence in the partition implies 
an acknowkdgraent in them, that that par¬ 
ticular thins, which has been divided, was a 
part of tho co-parcenary. 


CHAPTER V. 

OF THE LAWS OF MAH AY AT. 

Mtihayat is a partition of usufruct ,— 
Mahayat, in the language of the law, 
signilics, the partition of usufruct; and it is 
allowed ; because it is frequently impossible 
for ail the partners to enjoy together, and at 
one time, ti»e use of the thing held in part¬ 
nership. Mahayat, therefore, resembles the 
pjirtitioix of property (whence it is that the 
Kazee may enforce it in the same manner)— 
with this difference, however, that in the 
partition of property each partner enjoys the 
use of his respective share at the same time, 
whereas in the partition of usufruct each 
most frequently enjoys the use of the thing 
held in partnership only when it comes to 
ids turn, by rotation. Partition of property 
is therefore more etfeetual than partition of 
nsufriiot in accomplishing the enjoyment of 
the use; for which reason, if one partner 
apply for a partition of property, and another 
for a partition, of usufruct, the Kazee must 
grant the request of the former; and if a 
partition of os'll tract should have taken place 
with respect to a thing capable of a partition 
of property (such as a house or a piece of 
groiind), and afterwards one of the partners 
apply for a partition of property, the Kazee 
must grant a partition of property and annul 
the partition of usufruct 

And is not annxdled hij the decease of the 
parties.—k pauxition of usufruct is not 
annulled by the death of one oi two Ppft- 


in this manner is lawful, so likewise is a 
partition of usufruct. It is proper to re¬ 
mark, that a partition of usufruct, when thus 
executed, is in reality a Bepiw,'ation, that is, a 
division of the whole of the shares of usufruct 
of one partner from those of another partner, 
and a concentration of both into one place : 
bat the contract does not comprehend an 
exchange, whence it is^ that a limitation of 
time is not required in it-for it it compre - 
bended an exchange, a limitation of time 
would have been requisite, because of its 
being (in that case) a lease. 

In which case either is at liberty to let his 
share.--'l'i is lawful for each partner to let 
ont on rent that part of which the asufnict 
has fallen to Mm, and he may appropriate to 
himself the rent accruing therefrom, whether 
it be a condition in the agreement of parti¬ 
tion of usufruct or not; for every use which 
accrues from that part becomes (in oonse- 
quenee of the partition of usufruct) his pro¬ 
perty, and the rent which he receives is 
nothing more than a compensation given him 
in lieu of the use accruing from it. 

Or by stipulating an alternaie right to thc^ 
use .—fp two partners make on agreement of 
partition of usufruct regarding a slave, in 
this manner, that ibe one day he shall serve 
the one, and tlie iie,xt the other, it is lawful 
(and so likewise if they make a similar agree¬ 
ment regarding a small room); for partition 
of usufruct is sometimes effected by means of 
time, and sometimes by means of place; and 
in the present instance it is elfectedby means 
of the former. 

A difference hetioeen the parties must he 
settled hy the interference of the Kazee. —If 
two partners disaj^ree concerning the terms 
of their contract of partition, the one alleging 
that it related to time, and the other that it 
related to place, the Kazee ought to enjoin 
them to agree regarding one or other of these 
methods. The reason of this is that tlm 
partition of usufruct with respect to place is 
the more equitable, since by that means each 

S artner enjoys the use at the same time that 
le other partner enjoys it also; but parti¬ 
tion of usufruct with respect to time (ou the 
other hand) is the more complete in regard 
to the use, since each individual then enjoys it 
entire. As, therefore, the reasons in layour 
of these two methods are different, it is 
requisite that the partners agree on one of 


iicrs, nor even hy the death of both, for if it them j-and if they choose partition with 
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cj; Jo time, the Kaaree, to preveut Ihe ' when made by the mutual agreement 
jti^ion ot partiality, must draw lots, in | parties, is valid; but that it oannot 
to determine wluoh oi them shall have enforced by the .Kazee ; for although a par- 
the .arf>t turn, ^ ^ ^ | tition of property of this nature, by tho con- 

Vase of partzkon of me use of kvo slaves, i sent of the parties, bo valid, still (agreeably 
—Ir two partners (whom we shall suppose i to his tenets) the Kiizee cannot enforce it; 
Zeyd and Amroo) make a partition of I and the same of a partition of usufruct 
usufruct regarding two slaves, to this effect, I There is another opinion transmitted to us 
that the one shall serve Zeyd, and the other 1 from Haueefa , that a partition of usufruct in 
Amroo, it is valid, according to the two dis- tho manner above mentioned is utterly in- 
ciples ; for as (by their doctrine) partition of | valid, whether enforced by the Kazee (lor 
property with respect to slaves is lawful, ' the reasons which have been statM above), 
whether performed by the authority of the or made by mutual agreement; because it 
Kazee, or by tho mutual agreement of the would be a sale of residence in one house for 
parties, it follows that partition of usufruct, residence in another, which is not legal, as 
with respect to slaves, is also in the same j has been already shown in treating of lit re. 


manner lawful. Some (by inference from 
the doctrine of Haneefa.) ihaintaiii that the 
Kazee must not enforce the partition of 
usufruct with respect to slaves (and such is 
reported as his opinion by Khaaaf); because 
compulsion being (as we have^ formerly 
shown) disallowed by Haneefa with respect 
to partition of property in the case of slaves, 

■ it evidently follows that the Kazee cannot 
enforce a partition of usufruct in a similar 
case. The truth is, that if the Kazee enforce 
a partition of usufruct in this way, it is 
lawful, according to Haneefa,—whereas, if 
lie M^ere in this way to enforce a partition of 
tho substance it would be unlawful; because 
in the service of slaves there is no great 
difference, but in their persons they differ 
considerably. 

If a partition of usufruct be made regard¬ 
ing the above two slaves in this manner, that 
the maintenance of the one whom Zeyd takes 
for his service shall bo defrayed by [Zeyd, 
and the maintenance of the one whom Amroo 
takes shall be defrayed by Amroo, it is valid, 
on a favourable construction. Analogy won Id 
suggest that it is not valid, because the 
maintenance of each of tho slaves is incum¬ 
bent on both the mastersbut when it is 
ptipuiated that the maintenance of one of 
them shall fall solely on one of the masters, 
and that of the other on the other master, 
it may be called an excliacge; and as tho 
consideration (supposing it an exchange) is 
uncertain, it is therefore invalid. The 
reason for a more favourable construction, 
in this particular, is that in feeding slaves 
strictness is not particularly regarded. It 
'‘.vero otherwise, however, if each partner 
stipulated to clothe his slave, as strictness is 
regarded with respect to clothing them. 

Oi\ of tivo houses ,—Ip two partners make 
a partition of usufruct regarding two houses; 
in this manner, that the one shall inhabit 
the one house, and the other inhabit the 
other, it is valid: and the Kazee may enforce 
it, accoiditig to the two disciples; and such 
is also the opinion of Haneefa, as mentioned 
in the Zahir Rawayet.^ Tho reason of this, 
with the two disciples, is that as (agreeably 
io their tenets) a partition of property, made 
in this manner, is valid, so likewise is a I 
partition of usufruct. Some say that accord¬ 
ing to Haneefa such a partition of usufruct, I 


It is otherwise with respect to partition of 
the substance of two houses ; for the sale of a 
part of the one house for a part of the other 
is lawful. 'The reasons for the opinion 
q uoted from the Zahir ItaAvay et arc, that as 
the difference between the usufruct of tho 
one and of the other is inconsiderable, a 
partition of the naturo described is in tho 
manner of a separation, and is therefore) 
lawful when made by the mutual agreement 
of tho parties, and may bo enforced by the 
Kazee. The difference, on the eontrary, 
between the substance of the houses may he 
very considerable; hence a partition of tho 
substance of them, in the manner described, 
is (in effect) an exchange, and may accord¬ 
ingly be made by the consent of the parties, 
but cannot be enforced by the Kazee. 

Or, of two quadrupeds .—Iir a partition of 
usufruct be iiuide regarding two quadrupeds, 
to this effect, that the one partner shall have 
the riding- of the one, and the other the 
riding of the other, it is not valid according 
to Haneefa. According to the two disciples 
it is valid; since a partition of property 
made in this manner is (by their doctrine) 
valid; and partition of usufruct ia only a 
branch of partition of property. The argu¬ 
ment of Haneefa is, that there is a difference 
in the use and riding of one or of another 
quadruped, because of the difterenco in 
riders, some being expert and knowing in 
the art of riding, and others tho reverse. 
The same difference of opinion also obtains 
concerning a partition of usufruct, by rota¬ 
tion, vdth respect to one quadruped:—in 
opposition to a slave; for a slave servt^s 
according to his own reason, and will not 
suffer a greater burden than he is capable of 
bearing, whereas a quadruped must submit. 

Fartition of the advantage from a house 
mag he effected by each party letting it to 
hire alternately, — If a partition be made 
regarding the produce of a house, to this 
effect, that the one partner shall let it out to 
rent for one or two months, and enjoy the 
produce or rent, and that afterwards the 
other partner shall let it out in the same 
manner, and enjoy the rent, such a partition 
is valid, according to the Zahir Rawayet; 
but a similar apoement regarding a slave 
or a quadruped is not valid. The reason oj' 
this distinction is, that in the case of the 
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or qixadruped the equality of 
shares, which is a necessary coudi- 
'difion, is lost,—whereas in the case of the 
house ib is preserved; for slaves and 
quadrupeds are chanffed and prejudiced by 
the lapse of time ana severe labour, and it 
is probable that their hire will be less the 
second than it was the first turn, whereas a 
house may be supposed to continue in the 
same state daring- both turns, and the rent 
may be equal. 

Any occasional excess in the rent heing 
divided equally between them, it should 
happen that the rent of a house is greater 
during- the turn of one partner than in that 
of the other, they are both to participate in 
the excess, or difiereiice betwixt the one 
rent and the other, so that an exact equality 
may bo effected betwixt them.^ It is other¬ 
wise where they make a partition respecting 
tho use of thh house, and it afterwards 
yields a greater produce to the one in his 
turn than to the other, for as, in this case 
an equality has still been preserved in that 
w^Moh waa the subject of partition (namely, 
the use), the excess of acquisition, received 
in return for the use, is immaterial, since it 
frequently happens tlvat there are two things 
exactly equal, and yet tho return received 
for the one is greater thau that received fur 
the other. 

In a case of partition of the advantage 
f rom two houseSy neither party is accountable 
for any excess of rent to the other. —A pain 
TiTioiv oonccrning the rent of two houses. 
is likewise laxvful, according to the Zahir 
Kawayet, for the same reasons as have been 
assigned in the case of one house. If, how¬ 
ever, one house yield a greater rent than the 
other, still tho partners do not both share in 
the excess. The reason of this distinction is 
that, in the case of two houses, when a par¬ 
tition of their rents is made, separation is 
the prevailing principle; because us^ each 
partner enjoys the rent of his particular 
house, at the same time, it follows that each 
obtains the whole of Ids respective rights, 
without leaving any part of them with the 
other,—whereas in a partition of the usufruct 
of one house, the partners receive the rent 
by rotation (that is, the one receives the 
rent the one month, and the other receives 
it the other), and it may therefore be said 
that they successively grant to each other a 
loan of their shares of the rent,—tho partner 
who holds the second month lending to him 
who holds the first month bis share, or half 
of the rent for tho first month, which he is 
again to receive out of the rent of tho second 
month and it may be also said that during 
their respective months each acts as agent 
for the other iu receiving his share; and 
when the other has received his share from 
the rent of the second month, if there be nn 
excess, it is divided betwixt them; but if, 
on the contrary, lie be not able to recover 
tho whole amount of his loan from the rent 
of the second month (it being less than the 
first), the excess which is on the side of him 



the I who hold the first month must be dpv 
betwixt the partners, so that a perfect 
equality may be thua aocomplished. 

Case of partition of the advantage from 
two 6/(mis.“Accoiii)[No to the two disciples, 
a partition with respect to the hive of two 
slavesj made in the manner of the preceding 
ease, is lawful, as well aa a partition with 
respect to the service and use of two slaves. 
Haneefa maintains that it is not valid; 
because tho difibrence to bo found in two 
slaves is greater than that which is to be 
found in one slave at two pparato periods. 
As, moreover, a partition with respoet to the 
gain required from a single elaye, by rota¬ 
tion, is invalid, it follows that each a parti¬ 
tion with respect to the gain acquired from 
two slaves is invalid a fortiori, Besides, a 
partition regarding tho aervieo and use of 
slaves is admitted from necessity, slaves 
being of themselves indivisible ; but thorc is 
no ueoessity in the case of tho hire of slaves, 
as that is a thing which is capable of divi¬ 
sion. In tho case, moreover, of service, it 
may not be requisite to consider matters 
strictly;—whereas, in the case of hire (which 
is money transaction) matters must be 
considered strictly. Hence there is no 
analogy betwmen the cases, 

A partition of advantage fronitwo quadru¬ 
peds. —A PARTITION of usufruct concerning 
the hire of two quadrupeds is invalid, 
aecordin|? to Haneefa, in opposition to* the 
two disciples. The arguments used on both 
sides are the same as those which have been 
set forth in the case of a partition of 
usufruct concerning the u?e or service of a 
quadruped.^ 

• A partition of usufruct cannot he made 
ivith regard to produotice articles. —Ip two 
partners make a partition of usufruct 
regarding an orchard of dates, or a garden 
containing trees, in this manner, that each 
shall take a part and cultivate it, and enjoy 
the fruits produced fi-om^ it,—or, if ^ they 
make a partition of usufruct regarding a 
herd of goats, in this manner, that each 
shall take a certain number, and feed them, 
and enjoy the milk produced by them, neither 
of these partitions of usufruct is valid; 
because partition of UHufriiot regarding use, 
as well as partition of usufrin^t regarding 
service, is admitted only from necessity, as 
being unsubstantial, and therefore incapable 
of division; but, in the present instances, 
the fruit and the milk, when once produced, 
are capable of division, being things which 
substantially exist, and therefore there is in 
these instances no necessity. Tho device 
here is for one of tho partners to sell his 
share to the other, who may first enjoy the 
fruit and milk, and afterwards, when the 
other’s turn is expired, his partner may 
again. purchaso the whole, and enjoy tho 
fruit and milk in his turn, Or, one may 
enjoy the produce of the other’s share in the 
manner of a loan, and ascertain the quantity 
thereof, for the loan of indefinite things is 
lawful. 
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BOOK xl. 

OF MOZAEEA, OR OOIMPACTS OF GULT.IYA- 
ItON. 

Definition of the Mozi JiEA, in tlie 

lansfuage of the xaw, signihes a compact 
betwixt two persons, one beinj? a proprietor 
of land, ^and the other the cultivator, by 
which it is aj^Teocl that whatever is produced 
from the land shall belong to both in such 
proportions as tnaybe therein determined. 

Differeiice of opinions concerning compacts 
of cuU{'eation.~~K cojmpacx of cultivation is 
not valid according to Haneefa. The two 
disciples maintain it to be valid; because it 
is related of the prophet that he entered into 
such a compact with the people of Khoebir, 
by which it was agreed that they should 
manage the gardens and lands of Kheehir, 
and enjoy one half of the fruits and grain 
produced from them, and that they should 
give the other half to him. Besides, a com¬ 
pact of oultiv^ation is, in fact, a compact of 
■partiwship in regard to stock and lahour, 
m this way, that one of the parties being 
the proprietor of tho ground, and the other 
the tiller of it, the product is between them. 
--It is therefore valid from its analogy to 
a contract of Mo^aribat; for contracts of 
Mozaribafc are valid on a x^rinciplo of ecm- 
voniency; since, as it often happens that 
tliero are men possessed of property who 
have not a capacity for trade or business, 
and again, that there are others endowed 
with such a capacity who have no property, 
it ia therefore convenient that a contract of 
Vtozadbat bo established betwixt them, by 
wlvich means the desires of both are accom¬ 
plished ; and as the same reason subsists in 
the ease of compacts of cultivation, they aie 
therefore Y<alid as well as compacts of Aloza- 
ribat. It is otherwise where one man gives 
to another goats, fowls, or silkworms, to 
take care of, on condition that lie who thus 
takes care of them shall have one half of 
the produce and the proprietor tho other 
half; for this is disapproved; because as 
tho caro and management of the keeper has 
no^ effect in creating the produce, x^^^rtiier- 
ship is therefore not sufficiently CBtablished 
in tliat instance. 1'he arguments of Haneefa 
oil this point are threefold, Ftust, tho 
proxdiet has expressly prohibited Mokha- 
bera, which in the dialect of Medina has I 
the same signification as Mozarea, namely, 
coinpaets of cultivation.— Secondly, to. 
make a compact of cultivation is to hire a 
labourer for a part of that thing which is 
produced by his labour: it is therefore, in 
effeet, u Xafeez Teh an, and as that is un¬ 
lawful, so likewise is this.—(Tehan signifies 
a miller or grinder of wheat, and Kafeez 
a Clip used for lueasuring; Kafeez Tohan, 
theroforc, means to hire a person to grind 
wheat into flour, in consideration of a mea¬ 
sure of the flour for liis biro.)—T hikdly, 
Ihe rate of hire, in such cases, is uncertain, 
when any x>rodm;e is reaped j oi’ it is aoiii- 


hilated when no produce is reaped; antdjrJ 
either case the hire is invalid, With respect, 
moreover, to tho transaction wliich passed 
betwixt the prophet and the people of Kl.ee* 
bir, it was not a compact of eulti vatioti, but 
was rather in tho nature of a tributary re¬ 
venue, allowed to bo paid in kind, as an 
indulgence or compromise. As compacts of 
cultivation are thus deemed invalid by 
Haneefa, it follows that (agreeably to lus 
doctrine), where the labourer waters, tills, 
and sows the land, and it nevcrtiLoless proves 
unproductive, he is entitled to the customary 
rate of, hire adequate to his labour, since 
(according to Haneefa) the compact of cul¬ 
tivation is, ill effect, as an invalid hire. 
Tliis is where the seed sown is furnished by 
the proprietor of the ground : for if the seed 
bo furnished by the cultivator, he is liable 
for the rent of the land at the customary 
rate:—and if, in eitlier^ case, any produce bo 
[reaped, it belongs to him who supplied tho 
seed, since it is an increase from his pro¬ 
perty ; -^and tho other, if he be the cultiva¬ 
tor, is entitled to a rate of lure adequate to 
his labour,—or, if he be ihc proprietor of 
the ground, to an adequate rent for his 
ground. In tho present times, however, 

I the adjudication ot the courts is givon ac* 
cording to the doctrine of the two diacix>lea. 

I both because compacts of cultivatioa are 
^ convenient to mankind, and also because 
they have become everywhere customary. 

They reqnm- that the gro%md he capable of 
cultivation ,—Qhe following eonditioas are 
essential to the validity of a comx>act of cul¬ 
tivation. I. That the ground be capable of 
cultivation, for otherwise the object of the 
compact cannot be accomplished. 

That ihe parties he duly qualified.'—Vi, 
That the proprietor of the ground and tho 
manager be both quaJified to make such a 
compact; that is to say, that tliey be both in 
their right reason, of age, and conversant in 
such compacts ; for unless the parties be so 
quajified no compact whatever is valid. 

That the term of their continuance he ex- 
presscd,-^!!!. That the period or term be 
expressed; for such a compact is in the na¬ 
ture of an agreement, either for the use of 
the ground (as when the cultivator suxipHea 
the seed), or, for the use of tho labour (aa 
when the seed is supplied by the jjroprietor 
of tho ground), and the determinate use of 
either can be ascertained only by the period. 

That the party he specified ivho is to supply 
the seed.—I V, That it be expressly stipu¬ 
lated by whom the seed is to be supjdied, in 
order that the grounds of the compact may 
be known:—in other words, in order that it 
may be known whether it is founded on the 
use of tho labour, or on the use of the land, 
and that no source of dispute may remain. 

That tho shm'e of the other party he e.t- 
2 )rcssed. — V. That tho particular share 
which is to fall to him who does not supply 
the seed>s be expressed; for in consequence of 
tlio agreement he ia entitled to a share ; and 
it is requisite that the proportion be deter- 
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V%,Nj88fed./Ueoau3e a thing whicEi is unlaiown 
' ‘ CAUAfJii "bft established by the coiapaot, not¬ 



withstanding 
stipulated. 
That the 


a share he in general terms 


land he delivered up to the culti¬ 
vator, —Yl. That the proprietor of the land 
deliver up the land to the cultivator, in order 
to the cultivation of it, and that he himself 
abstain from any management or enjoyment 
of it; insomuch that if it bo stii)ulatod in 
the compact of cultivation that ho also sholl 
manage, the compact is null, because of the 
invalidity of such, stipulation. 

That both parties pmticipate in the produce* 
—V n. That both parties participate in the 
produce of ilie ground after it is reaped ; for a 
compact of cultivation is ultimately a compact 
of partnership; wherefore every stipulation 
repugnant to partnership invalidates the 
compact. (For example, if a precise auaii> 
tity of the produce be stipulated for one of 
the parties, it is invalid ; since, as it is un¬ 
certain whether so much will be produced, 
the partnership is therefore defeated.) 

And that the particular seeds he 7nentioned, 
—VllL That the particular species of seed, 
such as wheat, barley, Ac., be expressed, in 
order that the species in which the hire of 
the labourer is to be paid may be known 

Of compacts of cultivation four descriptions 
are Comtacxs of cultivation (acco.rd- 

iug to the two disciples) are of four different 
kindsT. Where the ground and the seed 
are anx)plied by the one, and the cattle and 
tlio labour by the otherand this is lawful, 
for the cattle are considered as implements 
of labour, and the case is therefore similar 
to that of a niiui hiring a tailor to sew his 
robe with his -(the tailor’s) own needle. II. 
Where the ground alone is supplied by one 
of the parties, and the labour, seed, and 
cattle by the other:—and this also is lawful; 
for in tms case tho labourer has hired the 
ground for a known proportion of its prodiice; 
and it is therefore lawful, in the same man¬ 
ner as if he had hired or rented it for a 
certain number of dinns. III. Where the 
ground, the seed, and the cattle, are sup¬ 
plied by the one, and the laboxir alone by the 
other:—and this likewise is lawful; for in 
this case tho proprietor of tho ground hires a 
labourer to work with implements belonging 
to him (the hirer); and it is consequently 
analogous to the casn of a man hiring a tailor 
to sew his rohe with his (the hirer’s) needle, 
—or, to that of a man hiring a labourer to 
dig with his {the hirer's) hoe. IV. Where 
the ground and cattle are supplied by ono of 
the parties, and the seed and labour by the 
other.—This is not valid, ^according to the 
Zahir Ilawayet t—but it is reported from 
Aboo Yoosaf that this also is valid ; for as, if 
it were agreed that both the cattle and the 
seeds should be supplied by the proprietor of 
If he land, it would be valid, it is in the same 
3 Uaimer valid where he supplies the cattle • 
only i being, in fact, the same as where the | 
cattle are furnished by the cultivator. The 
reasons on which tho o^jinion in the Zahir 


Kawaytit is grounded are^ that the kig 
cattle is different in its nature from the use 
of ground ; for flie use df ground arises from 
a strength in. the soil which, occasions yege- 
tation, whereas the use of cattle consists in 
their fitness for labour: these two things, 
therefore, not being o.f the same species, the 
use of the cattle cannot be a dependent on 
the use of the ground. It is otherwiae where 
tb.e cattle are supplied by the cultivator; for 
the use of cattle and the use of a cultivator 
or labourer are of the same species, the pro¬ 
duct being equally derived from the work of 
both. 

And two are imaluL —I:i: is here proper to 
remark, that besides the four species of com¬ 
pacts of cultivation above enumerated, there 
are two more, whicli are, however, invalid. 
I. Where it is stipulated, that the seed shall 
be supplied by one of the parties; and tho 
ground, the labour, and the cattle, by the 
other; which is invalid, because the sixth 
condition before mentioned is not found in 
it. n. Where it is stipulated that the seed 
and cattle shall be furnished by one of the 
parties, and the ground and labour by the 
other; which is likewise invalid, for the same 
reason. In both these caaea tho produce of 
the lands (according to tho one opinion*), be¬ 
longs to him who supplied the seed, upon tho 
same principle that it belongs to him in any 
other oases of compacts of cultivation which 
are invalid. But according to the other 
opinion,t the produce belongs to the pro¬ 
prietor of the la.nd; and he therefore stands 
(as it wore) as merely a borrower of the seed 
of which he has obtained possession by its 
being sown in his ground. 

The period of their duration nmst helmown^ 
and the produce must he participated between 
the parties^ in indefinite proportions, —Com¬ 
pacts of cultivation are not valid unless the 
period of their duration be known i —nor un¬ 
less tiiG produce of the land be indefinitely 
participated between the parties (such as in 
a third, a fourth, &o.), in order that partner¬ 
ship may be established betwixt them. If, 
therefore, it he stipidated that either of them 
in particular shall receive a certain number 
of measures of grain from the produce of tlie 
ground, the compact is null, as in this case 
partiK.'fship is defeated (in other words, is 
not established), since it is possible that no 
more may be produced from the ground than 
what is thus stipulated to one of the po.rti(?s; 
—and the case is therefore similar to that of 
two men concluding a contract of Mozaribat, 
in which it is stipulated that one of them 
shall receive a certain number of dirms. 

In the same manner also, compacts of 
cultivation are invalid where it is stipulated 
that ho who supplies the seed shall receive 
an equal quantity of grain from the produce 
of the ground, and that the z’est shall be 
divided betwixt the paifies;—for, in case the 


* The opinion of Ilaneefa, as before stated, 
t The opinion of the two disciples. 
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pTodw'<> excoed tlie quantity of seed, a Btipu- 
Latlon of this nature defeats the pertnership 
with roapect to that particular quantity; 
or, with •’espeet to the -whole, in case the 
prod lice fttioiild not exceed the quantity of 
the Kccd. ^ A stipulation of this nature, more 
over, is similar to where the parties agree; 
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divided equally, and that the straw shall go 
to him -who supplied the seed, it is valid; 
because this is consistent with the spirit of 
compacts of cultivation. 

But it cannot he stipulated to go to the 
other, —Ip, on the contrary, it he stipulated 
that the straw shall go to him who aid 'not 


regarding tribute-land, that the rest of the ' supply the seed, it is invalid, as such a stipu- 
produce shall be divided after deducting i lation defeats the partnership in case nothing 
is otherwise where two men but straw should be produced. The diffe- 


tribute. It is otherwise where 
agree that one tenth of the produce shall go 
to one of the parties, and that the remainder 
shall be divided betwixt both; for a stipula¬ 
tion of this nature does not defeat partner¬ 
ship, because the remaining nine-tenths still 
continue participated between the parties ; 
whence this is similar to a stipulation, re¬ 
garding tithe-lands, that “after deducting 
the tithe, the remainder shall be divided be¬ 
twixt the parties." 

fjj’ the same manner also, a compact of 
cultivation is invalid if it stipulate that 
whatever is produced on a particular spot 
(such as on the banks of a rivulet), shall 
belong to one of the parties, and that the 
remainder of the produce of the whole ground 
shall be divided betwixt both; for such a 
stipulation defeats partnership, since it is 
possible that nothing may be produced ex¬ 
cept upon that particular spotand it is in 
like manner invalid where it is stipulated 
that the produce of one spot of ground shall 
go to one of the parties, and the produce of 
another spot to the other. 

In tlie same inaunor also, a compact of 
cultivation is invalid where it is stipulated 
that the one shall got the straw, and the 
otlicr the grain; for it is possible that 
nothing may be produced but straw : and it 
is ciiually invalid if it bo stipulated that the 
straw shall become their joint property, and 
that the grain shall belong to_ one of them 
only; for here a partnership is not estab¬ 
lished with respect to the grain, which is the 
particular object of cultivation. 

If the grain alone he mentioned^ the straw 
goes to him who supplies the seed .—Tp it be 
stipulated, in the compact of cultivation, 
that the grain shall be divided equally 
betwixt the xiarties, and no mention be 
made of the straw, still the compact is valid, 
because a partnership is stipulated in that 
thing which is the chief object of cultiva¬ 
tion ; and in this case the straw will belong 
to him who supplied the seeds, na of that 
the straw is the produce. (The Shiekhs of 
Balkh* are of opinion that the straw should 
also be divided ecrually betwixt the parties ; 
because such is the usual practice when no 
mention is made of the straw ; and also 
because as the straw is subordinate to the 
grain, it should, as well as the grain, be held 
in partnership.) 

And it may he stipulated to go to h 'm ,— 
If it he stipulated that the grain shall be 


Ikilkh i.s a city in Turan. 


but straw should be 
rence betwixt these two cases is, that the 
person who did not supply the seed has no 
other clainGi to the straw than what he 
acquires from the stipulation, whereas he 
who supplied the seed has a right to the 
straw in yonsoquence of its being the pro¬ 
duce of his seed; and whether tho straw bo 
stipulated to him or not his right to it holds 
equally good. 

The produce is participated according to 
agreement; and if nothing he produced^ the 
cultimtor has no clahn. Whkn n compact 
of cultivation is_ valid, the produce of tho 
ground is the joint proporty of the parties, 
in such proportions as they may have stipu¬ 
lated, such as an half, a third, or the like.— 
If, on the contrary, nothing be produced, the 
cultivator- is not entitled to any thing; tor 
he has a right only to a share of what may 
be produced. It is othei'wise where the com¬ 
pact of cultivation is invalid; for in that case 
an adequate hire falls due upon the person 
[of one of the parties], not upon the pro¬ 
duce ; and the person is not absolved by a 
failure of produce. 

Where the compact proves invalid y the 
produce goes to him who furnishes the seed ; 
and the^ other partg,—Wnv.^ a compact of 
cultivation proves invalid, the crop belongs 
to him who furnished the seed, it being the 
produce of his property. Besides, tho other 
has no right therein except what he acquires 
in virtue of express conditions in the com¬ 
pact ; and where that proves invalid. It 
follows of course that the entire crop belongs 
to the person who supplied the seed. 

If he he the cultivatory gets wages {gioi ex¬ 
ceeding his righ t under the compact).—Iv t\\e 
seed be supplied by tlie proprietor of tho 
ground, the cultivator is entitled to a suit' 
able hire for his labour, provided it do not 
exceed what he would have received in con¬ 
sequence of the conditions of the compact; 
because, in subscribing to these conditions, 
he consented to relinquish his right to the 
excess. This is the law, as laid do-svn by tho 
two elders. Mohammed maintains that he 
is entitled to a suitable hire, to whatever 
amount; for as the master of the land has 
obtained his services in consequence of an 
invalid compact, he is of course liable for the 
value thereof, service not being of the class 
of similars-as has been fully explained in 
treating of Hire. 

Or, if the proprietor of the ground, an 
adequate^ rent, — Jr the seed be supplied by^ 
the cultivator, the pi-oprietor of the ground 
is to receive a suitable rent for his ground, 
whether there be any produce or not. The 
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jdS thif^ is, thxt as the cultivator has 
atSlttlred the use of the grouBd in conse¬ 
quence of an invalid compact, he ought there¬ 
fore to restore the use itself; but thafc^ being 
impossible, ami there being no similar in 
which he .might make a return, it is there¬ 
fore iaeumbent that he make a return in the 
value to an aiuount not exceeding what the 
other would have .received in virtao of the 
Btipulatioas of the compact. This is the 
doctrine of the two elders. Mohammed is 
of opinion that ho must pay an (?quivalent, 
whatever it may be. 

And also an mhejuaCe hire far the eattle^ 
%f tnippUed by him, —If the cattle be pro¬ 
vided by the proprietor of the ground, so as 
that the compact (according to the Zahir 
Iiawa.yet), becomes invalid, the cultivator is 
ill that case liable for- a suitable hire on 
account botli of the cattle and the ground;— 
and this is certainly just; since the cattle 
are equally included in the contract or hire 
(the compact of cultivation being, in tact, a 
cojitriiet of hire in this instance); and the 
uso of the cattle and tho use of the ground 
am uses of ditt^rent kinds. 

If it he the proprietor v;ho thus gets the 
produce^ he may heei) the lohole; hut if the 
cultivator, he mtist hestotv 'ihe surplus ui 
charity. — WimaE the proprietor of tho 
grouncL in coneeqiuj]ice of having supplied 
tlie seed, is entitled to the produce, he may 
lawfully, on the conipact proving invalid, 
enjoy tho whole, since it was yielded frora 
ground which was his own property- If, on 
tho contrary, the cultivator, in oonsecnience 
of having supplied tlie seed, be entitled to 
the produce, he is to reserve for his own use 
a cjuantity eoual to Ihe, seed ho supplied, and 
also a quantity equivalent to the rent he is 
to pay to the proprietor of tlie ground,—and 
thn rest of the produce he must apply to 
charitable purposes ; beeauae tho produce 
spring a from the seed, but grows out of the 
ground, whence hia right to the use of the 
ground w invalid; and ns inyalidity in re¬ 
gard to the use occasions a baseness in regard 
to the product, it follows tliat what remains 
with him as n return is lawful to him, and 
that every thing else must be bestowed in 

Thfi party mhu agrees to supply the seed is 
at Uherty to retract premous to the solving.'— 
WntifiE two men enter into a compact oi 
cultivation, and ho who was to supply the 
seed afterwards retracts, previous to the 
sowing*! the Kazee must not compel him to 
abidii by tho compact, because hu cannot 
abide bv it without sustaining an immediate 
lois from the sowing of his seed, and the case 
is thercFuro similar to where u man 
miother to break down hia house, m ^hioh 
inRtnnce, if the hirer were to retract, the 
Kazee could not compel him to abide by nis 
agreement. IfVon the contrary, the party 
retract who was not to supply the seed, the 
may compel Mm to fulhl the compact; 
for in BO doing he does not sustain any loss; 
and compacts of cultivation, like compacts ot 


ae 


hire, are binding, unless when some pB 
be alleged suflicient to dissolve compacts of 
hire, in which case a oonipact of cultivation 
is also dissolved. 

'And if the proprietor of the ground thus 
reiriict, the cultivator is not entitled to any- 
thing.— 1 y the proprietor of the ground, 
being to furnish the seed, should retract, 
after the cultivator has tilled the ground, 
the cultivator is not entitled to receive any¬ 
thing for the work he has performed. Some, 
hoi'VGVer, are of opinion, that although, m 
point of law, there be no compensation duo 
to the cultivator, still, in point of oonBcienoe, 
it is incumbent on the proprietor of the 
ground to satisfy the cultivator for the work 
he has performed, as he has been deoetvod in 
this instance. 

The compact is annulled on the decease of 
either party,—W uein one of the parties dies, 
the.,compact, of cultivation, like compacts 9! 
hive, becomes dissolved. (The reason ot this 
is fully set forth in treating ot Hire.) 

If the proprietor of the ground die, when 
ihe€ro}y has appeared^ the compact is dmolred 
at the end of that y 6 ai\—\F a man give up a 
piece of ground to another lor a term ot throe 
years, and afterwards, when the first year’s 
crop has begun to grow, but is still unfit for 
reaping, the man die, the ground, in this 
case, remains in tlie hands of the cultivator 
until the crop be fit for reaping, and the 
produce is then divided according to Urn 
conditions of the compact;—and the compact 
is dissolved with respect to the remaiuing 
two years of the term j because analogy 
would suggest that it discontinues evtn fur 
the first year, as tho^ duration of a compact 
depends on the duration of tho parties ; but 
it is continued throughout tho first year, m 
order to the preservation ol the rights of 
both parties (that is, the cultivator and the 
heirs of the proprietor), since,'if it were to 
discontinue, the cultivator would sustain an 
injury. It is^ otherwise in regard to the 
second and third years, because in the clis- 
continuanoe of the compact foi‘ those^ years 
no inj iiry is sustained by the cultivator; aud 
accordingly the compact is dissolved for those 
years, agreeably to analogy. 

But if he die before that, it is dissolved 
immediateli/,—\Yt\iQ proprietor of the ground 
die after the cultivator has ploughed the 
land, and dug rivulets for watering it, bat 
previous to the crop apptiaring, the compact 
13 dissolved, since in snoh case the dissolution 
of it is not injurious to the cultivator’s pro¬ 
perty. (It is otherwise where the proprietor 
of the ground dies after the crop has begun 
to grow, and appears like grps ; for in that 
case the conipact is not dissolved, as the 
I cultivator would then bo iiyured in his pro- 
I perty by the dissolution of it.) In this case 
I the cultivator is not entitled to any thing for 
, his labour; because the use of a person's 
service cannot be appreciated but by a 
I compact 5 and when the compact becomes 
1 null, the estimation of the service no longer 
I remains. 
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^^i^pmprietor of the ground may dissolve 
fhe^pmipacts with a view to sell the ground 
fef tdie discharge of his debts, —It is lawful 
for the proprietor of the ground to dissolve 
the compact, in case he have occasion to sell 
the ground to discharge considerable debts 
which be may have incurred, for this ia a 
pretext, which he may avail himself of, in 
the same manner as in Hire : *—and in this 
case the cultivator has no right to claim from 
him any expense which may have attended 
(he^tilling of the land, or the digging of 
drains; because service is not appreciable 
but in consequence of a compact; and as 
the price set on the service, in the present 
instance, was upon the supposition of a 
produce, it follows that upon the produce 
being prevented, the cultivator is not enti¬ 
tled to any thing. 

But if the crop he groioing, the sale must 
he delayed until it he ready for cutting, —If, 
however, the crop have begun to grow, 
although it be still unfit for reaping, the 
land must not be sold for^ the payment of 
the proprietor’s debts until the grain be 
ready to cut down; because if tike lands 
were to be sold, under such a circumstance, 
the sale would be injurious to the right of 
the cultivator; w’hereas, by waiting until 
the crop is ready, it only occasions a small 
delay in the payment of the proprietor's 
debts, which is the lighter evil of the two. 
The Kazee must also, in this case, enlarge 
the proprietor, if he have been imprisoned 
on account of his debts; for it being un¬ 
lawful immediately to sell the lands, the 
propiiotor, in delaying to pay his debts, is 
guilty of no injustice, and imprisonment is 
intended as a retribution for injustice. 

Mules in case of the compact expiring 
before the crop is ready to If the term 
of the compact of cultivation should expire 
before the crop be ready for cutting, the 
cultivator must pay to the proprietor of the 
land a hire or rent for his [the cultivator’s] 
proportion of tho ground until the crop be 
ripe ; and in the mean time any work which 
it may require must be performed by both 
parties according to their respecti ve propor¬ 
tions, The reason of this is, that in thus 
prolonging the compact, and ordaining the 
payment of a rent, a regard is paid to the 
benefit and interest of both parties, where¬ 
fore it is necessary that it should be pro ¬ 
longed and it is also necessary that both 
should bear their proportions of the work or 
expenses; because the compact which they 
entered into is expired, and the crop remains 
tlieir joint property, and in cases of joint 
property tho work is incumbent on both 
parties, in the same manner as the subsis¬ 
tence of a partnership slave. (It is other¬ 
wise where the proprietor of the land dies 
whilst the crop is yet green; for in that case 
it is incumbent on the cultivator to perform 
the whole of the work that may be reqxiired; 


♦ See Yob III, p. ^10, 
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because in such an event the 
continued during the remainder of its term : 
and it [tho compact] obliges the cultivator 
to sustain the whole burden of the work;— 
whereas, in case of the term of tho compact 
expiring, it is no longer binding, and there¬ 
fore the cultivator alone is not obliged to 
perform tho work.) If, therefore, either 
party incur any expense after the expiration 
of the term, without consulting the other, or 
without an order from the Kazee, he must 
bear it himself, as he had no right of him¬ 
self to subject tJie other to any charges. 

If, in the example above recited, the pro¬ 
prietor of tho land should be desirous of 
taking tho crop (which is still gi'een) after 
the expiration of the term of the compact, 
yet he must not be allowed to do so, because 
it would be an injury to the cultivator. If, 
on tho contrary, under tho same circum¬ 
stance, the cidtivator be desirous of taking 
the green crop, tlio proprietor of the land 
has three things in his option; for he may 
either pull up the crop and divide it, or he 
may keep it altogether and make an allow¬ 
ance to tho cultivator, equivalent to his 
share of it; or he may take care of the crop 
until it he fit for reaping, in which case he 
may deduct from the share of the cultivator 
the amount of the expense incurred on that 
account;--because if the cultivator should 
choose to desist from labouring, on the expi¬ 
ration of the term of the compact, he cannot 
be compelled, since it is prolonged with a 
view to his benefit, which ho himself has 
forsaken; and no injury is occasioned to the 
proprietor of the ground, as he has three 
modes in his option, by either of which 
injury is prevented. 

If the cultivator die^ his heirs may con¬ 
tinue the cultivationt hut are not entitled to 
wages, —If the cultivator should die after 
the crop lias begun to grow, and his heirs 
should offer to continue the cultivation until 
it bo fit for reaping, and the piopriotor of 
the land should not consent, in this case 
they are nevertheless authorized to continue 
the cultivation, as tho proprietor will sustain 
no injury thereby ; but they are not entitled 
to any hire or wages, as the compact is 
continued with a view to their henent. If, 
on the contrary, the heirs should desire to 
pull up tho crop, and not to continue to 
cultivate, they cannot be compelled to con¬ 
tinue to cultivate, for the reason above 
assigned; but the proprietor of the ground 
has in his option the three modes already 
recited. 

The incidental charges are sustained by 
the parties in proportion to their respective 
shares, —The expense of cutting down the 
crop, of carrying it to the stack, of thrash¬ 
ing it, and of cleaning the grain from lie 
straw, fails upon both the parties in propor¬ 
tion to their several shares. If, therefore, 
they were to stipulate in the compact that 
the expenses shall fall on only one of them, 
the compact would be invalid. In short, all 
the above mentioned charges must be sus- 







COMPACTS OP OARDENINO. 


by botli parties in proportion to their 
shares, and not by any one of them 
mr^articular; because, -when the crop is 
ready, the object of the comx>act being ac¬ 
complished, the compact itself is at an end; 
and as thu crop remains the joint property of 
the parties, and no compact or stipulation is 
left in force betwixt them, it follows that 
any expenses which may be afterwards re¬ 
quired on account of their joint pmperty 
ought to fall upon both. Besides, if they 
stipulate* that those expenses shall fall on 
one of them only, such a stipulation is in- 
'COiisistent with the true spirit of the com¬ 
pact, us it tends to the advantage of one 

E arty over the other; and all stipulations 
aving such a tendency invalidate the com¬ 
pact itself, in the same manner as a stipula¬ 
tion by which the cultivator is bound to 
carry the grain, or to grind it into flour. 
Aboo Yoosaf is, however, of opinion that 
where the parties agree mat the operations 
above-mentioned shall fall upon the culti- 
yator, it is lawful, because of custom. The 
sagos of Ilalkh concur in this opinion; and 
the Sliims-al-Ayma observes, that this doc¬ 
trine is authentic, and that the practice pre¬ 
vails in his country. 

General rules in eompacts of cultivation, 
—Iir hue, every operation of agriculture, 
previous to the maturity of the crop (such 
as vvatering and watching it), falls upon the 
ctiltiyator; and every subsequent operation 
requisite until the partition (such as reap¬ 
ing," A'c.) falls equally upon both: and, 
lastly, every operation that necessary 
after the partition (such as carrying, watch¬ 
ing, &c.) falls upon each of them severally, 
for their respective shares. 

And of gardening. —The foregoing rule 
holds good, tilso, in cases of Mosakat, or 
compacts of gardening; that is to say, all 
operations previous to the maturity of the 
fruit, such as watering, grafting, and watch¬ 
ing the trees, fall upon the gardener; and 
all subsequent operatiema, such as gathering 
thfi fruit, and watching it, previous to a 
partition, fall upon both. If, therefore, it 
be settled betwixt tlie parties that the 
trouble of gathering the fruits shall fall 
upon the gardener, it is disapproved, accord¬ 
ing to all OUT doctors, as being uncustomary ; 
—and all operations, after partition, must 
be performed by each with respect to his 
own share. 

Ie, in compacts of eultivation, the parties 
he desirous of cutting down the crop whilst 
it is young,—or, in compacts of gardening, 
■'of pulling the dates 'whilst they are sour or 
moist, the labour of these operations falls 
upon both, for the intention and desire of 
performing them terniinates the compact, in 
the same manner as if the crop or dates had 
arrived at maturity. 
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Ol-' MOSAKAT, OR COMPACTS OP 
GARPENINO-.* 

NaUtre of a compact of gardening,— 
Mosakat, in the language of the law, 
signities, a contract entered into by two 
men, by which it is agreed that the one 
shall deliver over to the other his fruit- 
trees, on condition that the other shall take 
care ot them, and that 'whatever is pro¬ 
duced shall belong to them both, in the 
proportions of one half, one third, or the 
liko, as may be stipulated. Hanecfa alleges, 
xhat a compact of gardening, stipulating an 
indefinite jnoportion of the produce, such 
as an half, or a third, is invalid. The two 
disciples, on the contrary, maintain that it 
IS valid, provided a term or period be ex¬ 
pressed : and this is approved. It is to be 
observed, that compacts of gardening are 
frequently termed Mamilat as well as Mosa- 
kal ; and the same laws hold with respect 
to them as those which have been laid dowu 
with respect to compacts of cultivation. 

JJocfrine of Shafei tipon this subject,— 
(SiiArEi is oi opinion that compacts of gar¬ 
dening are valid ; and that compacts of cul- 
xivatiou arc only so, where they happen in 
subordination to the former; as, for example, 
where the fruit trees grow in fertile and 
clean ground, which is watered for the no^i- 
rishment of the trees, and the proprietor of 
tlicui du’ects the cultivator to sow a crop on 
tlio ground on condition that he shall get a 
share, such as one lialf of the produce. The 
retujon he assigns is, that the original thing, 
in this point, is - a contract of Mozaribat; 
and io that a compact ot gardening bears a 
nearer resemblance than a compact of culti¬ 
vation ; for as, in compacts of gardening, the 
partnership subsists in the produce, and not 
in the principal thing (namely, the trfees), so 
ill contracts ot Mozaribat the partuersliip 
subsists in the produce or profit, and not in 
the principal or stock whereas, in com¬ 
pacts of cultivation, if it be agreed that a 
partnership shall^ exist in the produce, and 
nftt in the principal (namely, the seed) - in 
otlicr words, it tlie parties agree that the 
one who furnished the seed shall receive an 
equal quantity^ of seeds from the crop, and 
that the remainder shall belong to them 
both, the compact is invalid.—As, therefore, 
compacts of gardening bear a nearer resem¬ 
blance to Mozaribat than compacts of culti¬ 
vation, it follows that they are the primary 
object, and^that^compacts of cultivation are 
lawful only as a dependant; like a right of 
drawing water, which cannot be sold sepa- 
ratelVj but is included, subordinately, in the 
sale OI the land; or like a moveable article 


^ Applying, more particularly, to the 
plantation and culture of date and other 
fruit-trees. 
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_furniture of a. liou«e), which i as long as the trees, 

caunSt be separately appropriated in Wakf, | also otherwise where a man delivers to ano* 
but is included in the appropriation of the ' ther his date garden, or ms hero 
house or ground on which it stands.*) . desiring him to water and nourish them 
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Analog}/ requires the specification of a 
term ; h)it it is not essential.-r-TLi^> spechica- 
tioii of a term is requisite in compaota of 
gardening, hy analogy, in the same man¬ 
ner as in compacts of oiiltivation, the one 
being, in reality, a contract of hire, the 
same .as the other. According to a more 
favourablo construction, luiwever, compacts 
of gardening are lawful without any specift- 
cation of a term. Thus, if two men enter 
into a eonipaetj by w'hich it is agreed that 
the one shall deliver his date trees to the 
other, who shall water and^ nourish them 
until they produce fruit, and it become ripe, 
and no particular period (such ns a year, or 
the like) be specified, the compact is never¬ 
theless valid, and continues in force with 
respect to the first fruit that may be i)rO ' 
dneed ; for the season for producing ^ and 
ripening fruit is known, and seldom differs 
much. In the same manner also, if two 
men enter into a compact, and agree that 
the one shall deliver to tlio other the I’oots of 
shrubs, which are in the ground,t* and that 
the other shall water and nourish them 
until they yield ripe seed, to be shared be¬ 
tween them, without mentioning any term, 
the compact is nevertheless valid, and takes 
place, with respect to the first seed that 
sludl be produced and arrive at maturity; 
because as seed is of the same nature 
as fruit, the period of its maturity being 
efiualiy kuowa, it is, therefore, needless to 
settle any limited time. It is otherwise 
with regard to compacts of cultivation, which 
are invalid unless a period be settled; be¬ 
cause the time of commencing the cultiva¬ 
tion differs greatly, some crops being sown 
during the autumn, some during the winter, 
and others during the spring; and as there 
is thus a difference in the time of begimiing 
the cultivation, the period of its ending can¬ 
not bo known, for the ending depends on the 
begimiing. , ^ , 

£xc&pt where the^ trees arc newly planted, 
—Ii is also oth( rwiseiii cases of gardening, 
wdmre one man delivers to another his young 
trees newly planted; for in that case the 
compact is not valid unless a period be fixed, 
it being very uncertain when the trees may 
arrive at that stage^ in wdiich they are 
capable of bearing fruit, as that is a circum¬ 
stance whicli depends on the strength and 
fertility of the soil. 

Or, where the compact is declared to he for 


* It would appear that this opinion of 
Shafei is introduced merely for the purpose 
of elucidation, as it is not opposed to any 
di:fterent opinions, and his doctrines are 
seldom adduced in practice by the followers 
of Alee. 

t Meaning such vegetables as renovate 
from the root every season. 


always until they die, or until their roots 
be pulled, and their vegetation be thereby 
terminated,--or where he sets no bounds 
whatever to the duration of the compact 
with respect to tlie herbs; foi in this case 
the compact is invalid, its period being un¬ 
certain, because herbs grow as long as their 
roots are Buffered to remain in the ground. 

The specification of too short a term inva¬ 
lidates the compact. —Iif the parties, in. a 
compact of gardening, settle a pe.riod during 
wliich it is certain that the trees cannot bear 
fruit, it is invalid ; because the object of 
such a compact, which is a partnership in 
the produce, is thus defeated. 

Bid not where it is •possible that the end of 
it mag he answered ivlthin that period.-- 
Ii? the parties settle a, period during which 
the trees may bear fruit, although they be 
frequently later in bearing, it is valid, be¬ 
cause the object of the compact is not to a 
certainty defeated in this instance. Ii’, 
therefore, the trees bear fruit within the 
prescribed term, it belongs to them both in 
the proportions which they may have pre¬ 
viously settled; or, if they should not yield 
fruit until after it is expired, the gardener 
is entitled to a suitable hire for his labour, 
because the compact has in this case been 
rendered abortive by the error of tlie parties, 
in fixing a period too short for the trees to 
yield fruit, and which invalidates the com¬ 
pact in the same manner as if it had been 
known to be too short at the beginning. It 
is otherwise, however, if ^ the trees after¬ 
wards yield no fruit; for in that case it is 
supposed owing to a blight, and not to the 
shortness of^ the period, that the compact 
proves abortive: the compact therefore holds 
good, and neither of the parties is entitled 
to receive any thing from the other. 

The compact is valid ivith respect to fruit- 
trees, vines, herbs, ciml roots. — Compacts of 
gardening are lawliil with respect to date- 
treCvB, vines, &c., and also with respect to 
herbs and mots. According to the first 
opinion of Shafei, th(3y are lawful 'with 
respect to date-trees and vines only ; be¬ 
cause the validity of such compacts is 
founded on the sentence of the prophet re¬ 
garding Kheebir, which is confined soleljr to 
these two. The argument of our doctors is, 
that the validity of such compacts is founded 
on their utility, and consequently is esta¬ 
blished regarding other things as well as 
dates and vines;—and in answer to Shafei, 
it is observed, that the sentence of the 
KoiiAi< regarding Klieehir does not admit of 
so confined a construction; for the inhabit¬ 
ants of that country cultivated all kinds of 
trees and herbs. 

The compact cannot he dissolved by either 
party, hut under S 07 ne plea or pretext. —Tin: 
proprietor of the otclKud cannot dissol ye the 
compact unless ho have some plea for so 
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f.uch as when the claims of his ere- 
diiors oblige him. to sell it,. In. the same 
manner also, the gardener onrmot ceaso to 
work, and thereby dissolve the compact 
unless hf3 adduce some plea, such as sick¬ 
ness. It is otherwisG in compacts of cultiva¬ 
tion i fur (as iias been already observed) iu 
those instances the party who supplies the 
SG(3d is at liberty to dissolve the compact at 
any time previous to the sowdng. 

A compact map he entered into whilst the 
fruit is preen ; hut not after it is ripe .—^ 
If two men enter into a compact of garden¬ 
ing, to this efi’eet, that the one shall deliver 
over to the other his date orchard, at a time 
when the fruit has already appeared, but is 
still very small, and may, by watering and 
proper earo, become lull and large, it is 
validwhereas, if the fruit were arrived 
at perfection, and were incapable of being 
further improved by care, it would be in¬ 
valid. ^ In the same manner also, if two men 
enter into ii compact of cultivation, by 
which it is agreed, that the one shall deliver 
over to the other his crop, being yet green, 
and unfit for reaping, the compact is valid ; 
whereas if the crop be fit for reaping it is 
invalid. ^ The reason of tliis is, that the 
labourer is entitled to a share of the pro 
diioe on account of his hibouv; but if the 
compact were to hold good wlien his labour 
can have no oftect, he would be entitled to 
a share without labour, and this is not 
admitted in the LAW. 

If the compact he invalid^ the gardener gets 
wages. compacts of gardening are 
invalid, the gardener is entitled to suitable 
wages, as an invalid compact of gardening 
is equivalent to an invalid contract of hire, 
and therefore resembles an invalid compact 
of cultivation. 

The compact is annulled by the decease of 
either party.—Mules in case of the proprietor 
dying, —If, in a com pact of gardening, one 
of the parties should die, the compoct be¬ 
comes null, because it is in reality a contract 
of hire.— If the owner of the orchard die 
whilst the fruit is yet green, the gardener 
may continue to work us usual until it be 
ripe, notwithstanding the dissent of tlie heirs. 
--(This proceeds upon a favourable construe’ 
tioD ; for by continuing the compact, the 
gardener is prevented from suffering an in¬ 
jury, and none is occasioned to tho lieirs.)— 
iittt if the gardener should rather choose to 
submit to the injury, tlie heirs have in that 
case three things at their option;-in other 
words, they may either divide the green 
fruit, agreeably to the proporlion stipulated, 
—or, they may keep the whole of the green 
fruit, and pay to the gardener the vnlue of 
his proportion,—or, lastly, they may take 
care of the fruit until it be ripe, and expend 
such sxims as may be necessaiy for that pur¬ 
pose, and afterwards recover a proportionable 
part of the expense from the share of tho 
gardener for the gardener is not at liberty 
to occasion an injury to the heirs. 

Muh in case of the gardenH^' dying. —I? 



the gardener die, his heirs may contmife 
work, although the proprietor should not 
consent thetoto, because it tends to their 
mutual benefit. If, on tho contrary, the 
heirs of the gardener decline working, and 
rather choose to gather the fruit wliilst it is 
still green, the proprietor o4:‘ the orchard liUvS 
the three things in liis option, as mentioned 
above. 

Rule in case of both parties dying. —If 
both the parties die, the heirs of the gardener 
may continue to work; for as, if the gardener 
had lived, and tlie proprietor of the orchard 
had died, he [the gardener] might have con¬ 
tinued to work, it follows that his heirs, as 
being his substitutes, have the same thing iu 
their option. If, however, they should de¬ 
cline it, the heirs of the proprietor are iuthat 
case at liberty to pursue either of tlie three 
ways above mentioned. 

Mules m case of the compact expiring 
whilst the fruit is yet green — If the term of 
the compact should expire whilst tho fruit is 
still green and unripe, the gardener may 
continue in his einploymont until it become 
ripe; and in this case he is not liable for any 
rent on account of tho trees, the letting of 
trees being unlawful. It is otherwise with 
respect to compacts of ciJtivation; for if 
their term expire whilst the crop is yet green, 
the cultivator may continue to work until it 
bo fit lor reaping,—but he is liable for tho 
rent of tho ground, the letting of ground 
being lawful. 

If the term of a compact of gardening 
expire at a time when the fruit is still green, 
the gardener alone is obliged to perform tho 
rest of the work; whereas, on the contrary, 
if the term of a compact of cultivation expire 
at a time when tho crop is still green, both 
parties are obliged to work until the crop be 
brought to^ maturity.—The reason of this 
diatinolion is that, in compacts of cultivation, 
the cultivator being liable for the rent of tlie 
ground after tho expiration of the term of 
the compact, it would be unjust that he 
alone should afterwards perform the labour; 
whereas, in cases of compacts of gardening, 
the gardener, as not being liable for any rent, 
is obliged to perform tho work alone, after 
the expiration of tho term, in the same 
manner as before. 

The compact may he dissolved hy any plea 
or pretext.—oi gardening maybe 
dissolved by particular pleas,^—such as where 
the gardener is a thief, and there is reason to 
be apprehensive of his stealing the branches 
or leaves of the date trees, or the fruit, before 
it is ripe,—or, where he [the gardener] is 
disabled from working by sickness. 

A question has arisen whether, if the gar¬ 
dener be desirous of relinquishing his work, 
it is lawful for him. so to do?—concerning 
which two opinions are recorded, o;ne, that 
it is lawfuli and another, that it is not so. 
—This apparent difierence may, however, be 
reconciled, by supposing that the former 
opinion alludes to cases wherein it is stipu¬ 
lated that the gardener shall work with his 
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_[Jnands, wiiieh condition lio by reason 

unable to fulfil. 

A lease of open Umdyfor planting, hi con¬ 
sideration of a part of the produce, is invalid. 



I raree, or of necessity (that is, at 
from necessity), which may be effected by a 
wound on any part of the animal’s body,— 
The latter !':ina, however, is merely a snb- 


Jf a man deliver to another a piece of open I stitute for the former, and nccording-ly is not 
irrouacl. for a certain number of years, that ■ of any account unless the former be impmc- 


he may plant trees thereon, and stipulate 
that the trees and the ground shall be in 
partnership between them, each holding’ a 
half,—it is invalid, for two reasons; First, 
because they have stipulated a partnership 
in the ground, being a thing which already 
exists without the previous aid of the gar¬ 
dener’s labour; and, Secqwtly, because such 

a compact is liable to the same objection us , -^ , 

Kafeez Tehan; for in this instance the master • Mussulmau is thereioro lawtiu; aiul so also 
of tlie orchard in effect hires the gardener, | the Zabbah of a Kitabee, although he should 


tioable, as the former is more eftootual in 
extraotingtho Jblood: but the latter suffices 
where the other is impracticable; as man- 
kind are required to act only according to 
their ability. 

It must he performed hy a Mussultnufi, or 
a Kitahce ,— It is one of the laws of Zabbah 
that the person, who performs it bo cither a 
Muspiilinaii or a Kitahee.—The Zabbah of a 


and settles, as his wages, a part of the thing 
produced by his labour, namely, one half of 
the trees.—In this case, therefore, the whole 
of the fruit and trees go to the master of the 
ground; and the garfiener is entitled to the 
price of his trees, and also to an adequate 
consideration as the hire of his labour; for 
as it is impossible to restore to him the trees, 
because of their adhesion to the ground, he 
necessarily gets their value, and also an 
adequate hire;—nor is his hire included in 
what he receives for the trees; that is to 
say, they are both duo, distinctly; the use of 
labour being in this case of itself capable of 
estimation. 


not be a subject of a Mussulman state,—pro¬ 
vided, however, that it be done in the name 
of God, for in the Koran we find these 
words, “the victuals or Kitadees are 

EAWECTL TO YOU.” 

Provided he he a person acquainted with 
the form of invocation, tvhether 7nan or 
ivoman, infant or idiot* —The Zabbah is 
lawful provided the slayer be acquainted 
with the form of the Tasmeea, or invoc3afcioa 
in the name of God, the nature of Zabbah, 
and the method of cutting the veins of the 
animal; and it signifies not whether tlie 
person be a man or a ivoman, an infant or 
an idiot, a circumcised person or an uncir- 
cumoised. 

It cannot he performed hy Alagian. —^Ak 
animal slain by a Magian is unlawful; be¬ 
cause the prophet ha3 said, “ Yo may deal 
with them as well as with Kit a bees; but yo 
must not marry their women, nor cat of 
animals slain by them —aud also, becavise 
a Magian is a polytheist, and does not ac- 
knowlcdg^^ the unity of God. 

An apostate,—'Im. Zabbah performed by 
an apostate is unlawful; because he is not 
permitted to continue in the faith to which 
ho has turned,^ but must rather suffer death. 
—It is otherwise with respect to a Kitabee ; 
for if he change hia religion, he is permitted 
(according to our doctors) to continue in that 
which he has adopted ; and the law will still 
consider him, with respect to Zabbah, in the 
same light as the people of that faith whicli 
he has embraced. 

Or an idolater.—I jly, Zabbah. of an idola¬ 
ter is unlawful; because he does not believe 
in the prophets. 

Game slain in any place hy a lUohrim is 
unlawful, or slain hy any other person in 
holy around. — Ant snecies of game slain by 
a Mohi’ini* is unlawful, although it^be not 

---- I giainthe holy territory :t—and in the 

The Arabic lexicographers define Zabbah I ] 

to signify, in its literal sense, the act of ent- , , * The appellation giyen to a pilgnm t ur- 
ting the throat; in the language pi the law mg his residence at Mecca.—I .is nisu^.pphed 
it denotes the act of slaying an animal agree¬ 
ably to the prescribed forms, without which 
it is not considered as eatable. . 

t That is to say, their flesh may be used m 
medical ooiapositions ; but still it cannot be 
eaten as ordinary food. 


BOOK XLli. 

OF ZABBAH, OR THE SLAYING OF ANIMALS 
FOR FOOD.* 

All animals hilled fo7' food, except fish 
and locusts, must be slam hu Zabbah .^— 
All animals, the flesh of which is eatable, 
except fish and locusts, arc unlawful, unless 
they be slain by Zabbah ;“-but when slain 
by Zabbah they are lawful, as by lueaiis of 
Zabbah the unclean blood is separated from 
the clean flesh,—wlionce it is that all animals 
not eatable (such as rats, dogs, or cats), are 
.rendered clenut by Zabbah, excepting only 
boys and men. 

Zabbah is of two kinds, by choice, (aid cn 
necessity ,is of two kinds; I. 
Ikhtiarec, or of choice^ (that is, voluntary, 
or at pleasure), which is effected by cutting 
the throat above the breast;—and TL Izti- 


to any person who, having resolved to under¬ 
take a pilgiimagc, lays himself under parti¬ 
cular restrictions. 

+ Arab. Arzai haiam; the territory in the 
neighbourhood o£ Mecca, whore no animal 
of the game species is ever put to death. 
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'aaaie manner, any game slain in the holy 
tei^tory is unlawful, although the slayer 
be not a Mohrim. It is otherwise where 
a Mohrim, or any other person, slays an 
animal that is not game either in the holy 
territory or in any other place; for this is 
sanctioned by the law, because the holy 
territory affords no protection to ^oats, and 
the slaying of goats by a Mohrim is not 
prohibited. 

Hides ‘With respect to the Tasyneecf y or in- 
vocatio-n^ —If the slayer wilfully omit the 
Tasmcea, or invocation ‘‘in the name of 
Oon,” the animal* is carrion, and must not 
be eaten. If, however, he omit the invo¬ 
cation through forgetfulness, it is lawful. 
Shalei is of opinion that the animal is lawful 
in either case.—Malik, on the contrary, 
inaiutains that it is unlawful in botii; ana 
that Mussulmans andKiiabees are considered 
as the same, Avith respect to the omission of 
the invocation. The same difference is to be 
found in the opinions of our doctors concern¬ 
ing a man omitting the invocation on letting 
loose a hound or ilying a hawk at game, or 
when he shoots his arrow. The opinion of 
yhafei, in this particular, is opposite to that 
of all our sages; for, previous to his time, it 
Avas the universally allowed opinion, that an 
animal slain under a wilful omission of the 
invocation was unlawful; the only point on 
which thoy^ differed being respecting the 
omission of it from forgetfulness.^ The sect 
of Abdoola Ibn Omar were of opinion that an 
animal slain under an omission of the invo¬ 
cation irom forgetfulness is also unlawful; 
wlulstt on the contrary, the sects of Aloe and 
Iim Abbas deemed it lawful, but not under 
an omission made wilfully.—Hence Aboo 
Yoolaf and the other Haneofite doctors have 
declared an animal slain under a wiltul omis¬ 
sion of the invocation to be utterly unlawful; 
and that the Kazee cannot authorize the sale 
of meat so killed, it being contrary to the cur¬ 
rent opinions of all our doctors. The argu¬ 
ments of Shafei on this point are twofold. 
FiiisT, the prophet has said, “ Let MussuL- 
AiAKS slay in the name of Qon, Avhether they 
mention it with their tongues or not. 
Secondly, If the invocation Avere essential 
to the legality of the animal, it could never 
bo remitted on a plea of forgetfulness, any 
more than the purification essential to prayer. 
— Resides, admitting the ]nvocation to be 
essential, still the Mussulman faith is a sub¬ 
stitute for it, in the same manner as in a 
case of omission through forgetfulness. 1 he 
arguments of our doctors, on the other hand, 
are threefold. First, God has said, m the 
IvORAN, “KaX not any THING OVER AVHICB 
THE NAMIC OF GOD HAS NOT REEN MENTION- 

FD.’-—vSeconhly, it is the universal opinion, 
as has been already remarked.— Thirdly, 
the prophet lias said, regarding Addee the 
son of llatim, “When thou hast lot loose 


ivl&T 

I the uJtme^ 


t Aiab. Zabeoha, meaning (literally) the 
creature slain. 


thy hound after game, and repeated the uJtme 
of God, thou mayest eat of that game ; but if 
anotlier dog assist thine in killing the game, 
thou shalt not eat of it, because thou repeat- 
edst the name of God over thiue ov^n dog 
and not over th6> other it is therefore evi¬ 
dent that the omission of the name of God 
renders tho^ game unlawful. The argument 
of Malik is founded upon a literal con- 
! struction of the passage of the Koran, which 
■ we have quoted above, it not being particu¬ 
larly expressed therein that the wilful omis¬ 
sion is unlaAvful, and the omission from for¬ 
getfulness laAvt'ul, But the answer which 
we give to this argument is that the passage 
plainly alludes to an animal with respect to 
which the invocation has been wilfully 
omitted, the letter being here different from 
the spirit of the text, for if the spirit were 
according to the letter, the companions of the 
prophet (who hold the first rank in point of 
authority) would doubtless have drawm argu¬ 
ments from it, and the difference of opinion 
that is to be found amongst them would not 
have existed. The answer to Bhafei is, that 
the analogy which he establishes betAvixt 
wilful omission and omission from forgetful¬ 
ness, is not just; because he that forgets 
acts under necessity, and the Mussulman 
faith is admitted as a substitute in his behalf; 
whereas he who wilfully omits acts under no 
necessity.—With respect, moreover, to the 
saying of the prophet quoted by Shafei, it 
evidently alludeH to a case of omission 
through forgetfulness. 

In the first species of Zahbali^ it must he 
pronounced lohilst the aiiimaVs throat is cut¬ 
ting;—and in the second species^ upon shoot¬ 
ing the arro wf or letting loose the dog or hatch 
at the game.—l^^ is a condition of Ikhtiareo 
Z abb ah, that the invocation be pronounced 
over the animal at the time of slaying it,— 
whereas, in the case of Zabbah Iztiraree (or 
of a man slaying an animal in hunting), the 
condition is that the invocation be pro¬ 
nounced at the time of Iritting loose the hound 
or hawk, or shooting the arroAV, Avliich is 
termed an invocation over the instrument. 
The reason of this distinction is, that in the 
first case the power of the man extends to the 
slaying ; whereas in the second it is confined 
to the act of letting.loose the hound or haAvk, 
or of shooting the arrow, and does not ex¬ 
tend to their reaching the animal; where¬ 
fore the invocation must he pronounced at 
the instant of such act, which is in the power 
of the in an.—Hence if a man throw a goat 
on its side, with an intention of slaying it, 
and then pronounce the invocation, and 
afterwards let that goat loose, and then, 
Avithoiit repeating the invocation, slay ano¬ 
ther, this is not admissible, and the meat is 
unlawful; whereas if a man shoot an arroAV 
at an animal, and pronounce the invocation, 
and the arrow, instead of the one which he 
aimed at, hit another animal, it is lawful 
and the same Iuav hold.s in Ihe case of lettiug 
loose a hound or hawk.—If the man, having 
f throAvn the animal on its side and pronounced 
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slMulclodstawftythoknife from I windpipe ; the Mirree, or KiiBst; ftr.<l 
hibitWitl and take up another, und.with it I Wadijan, or two jugular Yoins-- 

’" ’ ' founded on a saying of the prophet. Ao- 

eording to Shafei it is sufEcient if two of 
these yossels (uatnely, the windpipe and 
gullet) he out. According to Malik, on the 
contrary, three of the four do not suffice, 
hut it is reqiusite. that they he all cut. 
According to Haneefa the animal is lawful 
where three of the four vessels ure^ cut, 
whichever they may he. _ Ahoo Toosat was 
also at first of this opinion; but lie after¬ 
wards declared it indispensably requisite 
that the windpipe and gullet should be cut, 
and one of the two blood-yes.sols; because 
as the effusion of the blood ia the design of 
cutting the blood-vessels, one of them may 
serve as a substitute lor the other;—^but^as 
the gullet and windpipe, on the contrary, 
answer two different purposes (the one 
being the channel of food, and the other the 
cliaimel of respiration), it is requisite there¬ 
fore that they bo both cut, the one being 
unfit to stand in the place of the other. 
The argument of Haneefa is that the 
majority represents the whole in many rules 
of the XAW; and when three of the four 
vessels are cut, tho majority is cut, and the 
object (which is the speedy € ffusion of tho 
blood and deprivation of life) is effected, 
since upon three of the above-mentioned 
vessels being cut, the animal cannot remain 
alive. If, therefore, to avoid giving addi¬ 
tional pain, only three vessels bo cut, it is 
sufficient.—It is otherwise where only tw^o 
are out; for as, in that case, a cutting of 
the majority, representing a cutting of the 
whole, does not^ exist, it follows that the 
animal so slain is not lawful.- Mohammed 
ia of opinion that the greater part of each of 
the four vessels should be out, beeauso every 
ope of them may be considered as a prin¬ 
cipal of itself, being separated from the 
rest. In the Jama Bagheer, also, ho alleges 
that if one half of the windpipe, and one 
half of each of the blood-vessels, be cut, the 
animal is not lawful; but that if the greater 
part of the windpipe, and tho greater part of 
each of tlio blood-vessels be out, previous to 
the death of tlio animal, it is lawful ’ — and 
he has not made mention of any difleretice 
of opinion. 

It may he performed with na/Vrt,/iorns, or 
teeth [detached from their natire place). — li*’ 
a man slay an animal with nails, horns, or 
teoth, it may be eaten without apprehension, 
pro\dded the nails, liorns’, or^ teeth, bo de¬ 
tached from the place in which lh(*y grew, 
b,jljke act, however, is abominable,because it 
Ip introduces the use of human members, and 
■“ further, because it is productive of too muck 
pain to the animal, and we are directed to 
perforin the Zahbah in such a manner as 
may be most easy to it. Bhafei is of opinion 
that an animal slain in the above mannei’ is 


slay'the animal, it is lawfulwhereas if he 
pronounce the invocation over one arrow, 
and then take another and shoot the game 
with it, it is unlawful, the instrument over 
which the immeation was pronounced huving 
been changed. 

It is abominable to add any other thing to 
tho name of God at the time of performing' 
tho Zabbah, such ns if a man were to say 
“ 0 God, accept this from me ('’—This may 
occur in three different shapes; as, first, 
where he says anything besides the name of 
God, withoirt pausing between them, or 
making use of tho conjunction “ and,’' as in 
the example cited above,—or, where he 
says, Hism Illah, Mohammed Ilas.sool lllah, 
“in the name of God, Mohammed is his 
prophet," which would bo abominable, but 
the meat would not he unlawful;—secondly, 
wdiero lie says anything besides the name of 
God, without making a pause, but using the 
conjunction; as if he were to say, “ilism 
lllah w’a IsmFalan,” “in the name of God 
and the name of another;" or “Bism lllah 
wa Falan," “in the name of God and 
another;"—in either of which cases the 
animal slain is unlawful: and, thirdly,^ 
where ho says anything besides the name of 
God, separately, and by itself, either before 
or after the invo(3ation, and the throwing 
down of the animal, which is of no con¬ 
sequence, and does not render the meat 
unlawful, for it is related of the prophet, 
that he said prayers immediately after per¬ 
forming Zabbah. 

Nothing must he said except the invocation. 
—It i» a condition of Zabbah that nothing 
but the invocation be said; that is, that no 
prayer or other matter be mentioned. If, 
therefore, a man, during the Zabbah, instead 
of “Bistn lllah" {'Mn the name of God"), 
were to say, “ Iliahoom agfar leo,"^ (“ 0 
God, forgive me !’') tho aniioal slain is not 
lawful, as this is a prayer or entreaty. If, 
however, instead of “lUsm lllah," he say 
“ Alhumdolillah" (“praise be to God"), or 
“ Bubhanilkh" (“ God is purest"), and 
mean this as an invocation, it is sufficient. 
But if he sneeze during the Zabbah, and 
oxolaims “ Alhumdolilhili!" (“praise be to 
God!") it is not sufficient (according to the 
Kawayet-Bahech), because the exclamation 
will then bo considered as thanks, and not 
as the invocation. The method which has 
frequently provailed, of saying “Bism lllah 
.00 lllah Akbaro" (“in the name of God, 
rand God is the highest’')* diudng the Zabbah, 
is copied from Ibn Abbas. 

V Proper method of slayinfj animals,—"IJIE 
place for slaying is betwixt the throat and 
the libba [the head of tho breast-bone], 
because the blood freely issues from a wound 
given in that place; the Zabbah, therefore, 
when performed anywhere within that spaoej 
i \ lawful. 

Th I-: vessels which it is rccniisite to cut in 
Zabbah are four; namely, the Halkoom, or 


* The force of this term is explained in a 
note a little farther on. 
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_and oarrioTi; because the pi’opliet 

X^hae Zabbah is lawful when per¬ 

formed witli any thing that can draw blood, 
or cut the vessels, excepting the teeth^ and 
the nails, which are the instruments pf the 
Abyssinians ;*’* and also, because it is a 
thing not allowed by the law any more than 
if the teeth or nails had been hxed in the 
place in which they grew. Our arguments, 
on the contrary, are that the prophet has 
saidSpill the blood with whatever thing it 
may please theeand it is likewise related 
that he said, “Cut the vessels with what 
tiling soever thou pleasost." With respect 
to the saying quoted by Shafei, it alludes to 
nails and teeth hxed in their native place; 
for it was a frequent custom amongst the 
Abyssinians to slay cattle in that manner. 
—Nails, moreover, wlien removed from their 
place, are instrumeiits for cutting; and the 
object of Zabhah, namely, the effusion of 
the blood, may bo accomxjlished with them, 
whence they are the same as a sharp iron or 
stone. But when they are in their place 
they slay by means of the force or weight 
applieito them, and the animal so slain is, 
in effect, strangled. 

Or with any sharp instrume7it,*—\'ji is 
lawful to slay with tho rind of a reed, with 
xi sharp stone, and with every thing that is 
sharp and oapablo of cutting the vessels and 
draiviiig the blood, excepting teeth and nails 
fixed in their native place. 

PrecenUtons to he observed by the slayer .— 
It is laudable in the slayer to sharpen his 
knife; ibr the prophet has said, “God has 
enjoined us to be merciful to all: wherefore, 
when ye slay, lot it bo done in the most 
merciful manner; and when ye perform the 
Zabiuh, let one of y-e sharpen your knife 
and do it in the easiest manner for the 
animal. 

It is abominable first to throw the animal 
down on its side, and then to sharpen the 
kmfe j for it is related that the prophet once 
observing a man who had done so, said to 
him, “ How many deaths do you intend that 
this animal should die ?—Why did you 
not sharpen your knife before you threw 
it down 

It is abominable to let the knife reach the 
spinal marrow, or to out off the head of the 
animal. The meat, however, in either of 
these cases is lawful. The reasons of the 
abomiuation in cutting into the spinal 
marrow are, Fxsst, because the prophet has 
forbid tills ■ and, Secondly, because it un- 

necessarily augments the x^ain of the animcl, 
which is prohibited in our law. In short, 
everything which unnecessarily augments 
the pain of the animal in Zabbah is abomin- 

It is abomiDahle to seize an animal des- 
tilled for slaughter by the feet, and drag it 
to the place appointed for slaying it. 



* The Abyssinians are bcld in great 
contempt by the Mussulmans. 


It is abominable to break the neck oti 
animal whilst it is in the struggles ot death; 
but when the struggles are over, it is not 
abominable to break the neck and strip off 
the akin, ibr then it is insensible to pain. 

The antmcil is lawful although it be 
wounded yrevious to cutting its throaty — 
It a man slay an animal by tirst cutting it 
in the back of the neck, doing it, however, 
in such a manner as to cut the vessels whilst 
the animal is still alive, the meat is lawful, 
because the animal dies hy Zabbah: but the 
act itself is abominable, as it iinnecessarily 
augments the pain of the animal, being in 
effoet the same as if he had first wounded 
tho animal, and aftenvards cut its vessels. 
If, on the contrary, the animal die previous 
to the cutting of the yessels, the meat is not 
laivful, because in this case the animal dies 
before tho Zabbah has taken place. 

All tame animals must be slain hi/ cutting 
the throat ; o,nd icild animals by chasing or 
shooting them, —In the case of all animals 
attEiohed to man, and which do not fiy from 
him, the Zabbah is x>crformed by cutting the 
vessels:—but in the case of those which 
hove become wild, and fiy from him, tho 
Zabbah is performed hy chasing and wound¬ 
ing them; because where the Zabbah Ikh- 
tiaree, or Zabbah of choice, is impracticable, 
there is occasion for the Zabbah Iztiraree, 
or Zabbah of necessity ; and there is such 
an impracticability regarding the latter class 
of animals, but riot regarding tlio former. 
The Zabbah I^^tiraree is also lawful regard-, 
ing an animal which, has fidlen into a well, 
provided the other sort of Zabbah be im¬ 
practicable.—Malik maintains that the meat 
19 unlawful in both the foregoing cases,— 
that is, in the case of a wild animal, and of 
one which falls into a well,—because such 
instances are rare. We, again, say tliat as 
the impracticability of the Zabbah Ikhtiaree 
(which is allowed to be a valid argument), 
exists in both those cases, it follows that the 
substitute, namely, Zabbah Iztiraree, may 
be adopted: nor is what he observes (that 
“ such instances are rareadmitted: on 
the contrary, they very frequently happen. 
In Kadooree* moreover it is expressly said 
that it is lawful to use the Iztiraree Zabbah 
towardls all animals that fly from man ; 
and it is reported, from Mohammed, that if 
a goat become wild in the plains, the IzU- 
raree Zabbah is lawful with respect to it; 
but if it become wild in the city, the^ Izti¬ 
raree Zabbah is not lawful, because in the 
city it may he caught, and consequently the 
Ikhtiareo Zabbah is not impracticable. Witli 
respect to cows and camels, however, tho 
city and the plains arc alike; becvauso these 
animals attack, with their horns or their teeth, 
any person that attempts to catch them; 
whenoe it is impossible to catcli them, even 
though it be in the midst of the city that 
they have become wild ; and the ikhtiaree 
Zabbah is therefore impracticable. When, 
also, these animals attack man, they are 
considered as wild, provided it be not in his 
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to eatcli them; •ft'herefore if one of 
tke^i^should uttaok a man, and he with an 
intention of Zabbah kill it, the iiesh of it 
may be eaten lawfully. 

Cameh must he slain hy Nalir^ rather than^ 
hy Zahhah. —Tue most eligible method of 
slaying a camel is by ISfahr, that is, spearing 
it in the hollow of tbe^ throat, near the 
breast-bone, because this is agreeable to the 
t^'-onna, and also because in tliat part of the 
throat the vessels of a camel are combine<l. 
It is’ also lawful to^ slay it by Zabbah, 
although this be considered as abominable, 
since it differs from the Sonna.. In regard 
to goats and oxen, it ia^moat eligible to slay 
them hy Zabbah, as being agreeahle to the 
Sonna, and also because the vessels ol a 
goat are assembled together in the upper 
part of tho throatbut they may also be 
speared vjike a camel, although this method 
he not approved, as being contrary to the 
Sonna. 

The foetus of a slain animal knot lawful, 
—Ip a person, having slain a camel or cow, 
should find a dead fcctus in tho womb, such 
foetus is -imlawful, whether it be covered 
with hair or not. This is the opinion of 
Ilaneefa; and it has been adopted by Ziffer 
and Hasan bin Zeeyad. The two disciples 
maintain that if the foetus be complete in its 
form, it is lawful (and Bhafei concurs with 
them in this opinion) : because the prophet 
has ordained the Zabbah of a foetus to be 
the Zabbah of the mother; that is to say, 
the Zabbah of the mother answers for that 
of the foetus likewise. Besides, the foetus is, 
in reality, a constituent part of the mother, 
as it is joined to her until separated by a 
pair of scissors or knife, subsists on tho 
same food, and lives by the same breath 
and it is likewise considered as such in law, 
insomuch that it is included in the sale of 
the motlier, and is rendered free by the 
emancipation of the mother. The foetus, 
therefore, being: ^ constituent part of the 
mother, it follows that the Zabbah of the 
mother servos also for it, when a separate 
Zabbah is impracticable, in the same manner 
as a wound in the case of game serves as a 



impracticable, it is therefore consideic 
Zabbah. A fretus, moreover, is included in 
the sale of the mother, because the sale 
Would otherwise b© invalid, and from tins 
necessity it is included. And it is likewise 
renderea free by the manumission of the 
motlier, in order that a bond-iniant may 
not be born from a freed-woman. 

Section. 

Of the 'Things which may lawfully be eateUf 
and of those which may not. 

All beasts and birds of prey are unlawful. 
—All quadrupeds that seize their prey with 
their teeth, and all birds which seize it with 
theii’ talons, are unlawful, tho prophet hav¬ 
ing prohibited mankind from eating them.— 
The reason of this prohibition is because 
majS" is held particularly dear, and it is to 
guard him, lest^by eating of these animals 
their bad qualities miglit be communicated 
to him, and affect his disposition. 

Hr ENAS and foxes, being both included 
under tho class of animals of prey, arc both 
unlawful.-^(Bhafei maintains that timy are 
both lawful.)“Elephants and weasels are 
also accounted animals of prey ;* and peli¬ 
cans and kites are abominable, because they 
devour dead bodies. 

Moohs are neuter : hut carrion crows and 
ravens are unlawful, — Magpies^ the croco- 
iUle,, ofteTt all insects, and the ass and mule 
are unlaiofid.—Horses. —Ckows which feed 
on grain frooks] are neuter rf hut the crow 
of the wilderness [the carrion cionv] and tho 
raven, are not lawful.—According to Haneefa 
the magpie is neuter, like poultry ; although 
it be saul (upon the authority of Aboo 
Yoosaf) that it is abominated, because it 
frequently eats dead bodies. — Tho crocodile 
and the otter, wasps, and in general ail in¬ 
sects, are abominated. The ass and the mule 
aro unlawful, because they are prohihited 
by the prophet.—The flesh of horses is hold 
in abomination by Haneefa and Malik. Ac¬ 
cording to the two disciples and Shatoi it is 
neuter; for it is mentioned in the Hadees 
Joabir that the prophet permitted it; and 
some are of opinion that tho milk of mares 


substitute for Zubbali. Haneefa, on tho is also neuter. ^ tt r 

other hand, argues that a feetus is complete I Hares are neuter. According to Haneeia 
with respect to life ; that is to say, that it the flesh of hares is neuter, because the pro 


has a separate existence, inasmuch as it may 
survive after tho death of the mother, 
wlienco it is tliat a separate Zabbah is ne¬ 
cessary, in case of its being alive. More¬ 
over, if a person destroy a ffntus he is 
subject to a pecuniary penalty ; and the 
owner of it may emancipate it^ alone, with¬ 
out including the mother. It is also lawful 
to bequeath it in legacy, or to leave a legacy 
to it. Besides, tho object of Zabbah is to 
separate the blood from the flesh ; an object 
which cannot be accomplished, in the case of 
a fostus, by the Zabbah of tho mother alone. 
It is otherwise with respect to wounding 
game, as in that case the blood is separated 
from the flesh, and though it be in an im¬ 
perfect manner, yet as any other mode is 


phot eat it, and commanded his companions 
to eat of it. 

* Arab. Zoo-lNab; meaning, literally, 
creatures which have canine teeth. Ihc 
elephant (although certainly not a beast ot 
prey) is perhaps classed with those, because 
of Viis tusks. 

I it is here proper to remark that, m the 
Mussulman law, there are four gradations 
from legality to illegality. I. Hiial, or pobi* 
tively lawful. II. Mohah, or neuter (that 
is, indifferent, and which may either be pur¬ 
sued or avoided). HI. Makrooh, or abq- 
minablo (that is, reprobated, but which is 
nevertheless lawful). IV. Hiram, or posi¬ 
tively unlawful (that is, prohibited). 
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SACRIFICE. 

^ ^esli and skin of all unlawful animals I t<j offer ii sacrifice at the expense oA., 
pnre after they have been killed child, where he is posseased of property), 
according to the laws of Eabbah, excepting eating what parts of it aro eatable, and 
only men and hogs .— According to Shafei selling the remaining parts that arc valuable 


they do not become pure 
No aquatic animal is lawful except fsh, 
—No animal that lives in water is lawful 
except fish. Malik and a number of other 
learned men are of opinion that all water 
animals are lawhil. Others again say that 
sea-dogt^, sea-hogs, and mair-men, are un¬ 
lawful. 

IPlsli which perish of themselves are not 
lawful. —FisiiES which, dying of themselves, 
float upon the surface of the water, are ^ 
abominated. According to Shafei and Malilc ( 


ill their substance) such as the skin, &c. 
Mohammed, Zitfer, and Shafei, have said 
that a father is to saorifico on account of his 
child at his own expense, and not at that of 
the child. 

The 'viciim for one p)erson is a goat; and 
for any number from one to seven, a coiv or 
The saorifioe established for one 
person is a goat j and that for seven, a cow 
or a camel.—If a co,w be sacrificed for any 
number of people fewer tlian seven, it is 
lawful; but it is otherwise if sacrificed on 


they aro neuter. The rule observed amongst j account of eight. If, also, in an association 
our sect is this.—hhslies which are killed by I of seven people, the contribution of any one 
any accident are lawful, like those which ' of them should be less than a seventli share, 
are caught; whilst, on the contrary, such as I the sacrifice is not valid on the part of any. 
die of themselves without any accident are An animal held in Joint property may be 
unlawful, like those which are found floating jointly o ffered in sacrifice, —If a camel that 


on the surface of the water. There are, 
however, different opinions regarding such 
as die of extreme heat or cold. Fishes and 
locusts are lav/ful without being killed by 
Zabbah. 


BOOK XLIII. 

OF TTZHEEA, OB SACRIFICE. 

Sacrifice must he performed at the Yd 
Ki 7 'hart,—Yi is the duty of every free 
Mussulman, airived at tlie age of maturity, 
to offer a sacrifice on the Yd Kh'ban, or 
festival of the sacrifice,^ provided he be then 
possessed of a Nisab,t. and be not a traveller. 
This is the opinion of Haneefa, Mohammed, 
Ziffer, and Hasan; and likewise that of 
Aboo Yoosaf, according to one tradition, and 
also in the opinion of Shafei, saoritioe is not 
an indispensable duty, l)ut only laudable. 
Tahavee reports that in the opinion of 
Haneefa it is indispensable ; whilst the two 
disciples hold it to be in a strong degree 
laudable. 

It is inenmhent on a man^ for himself and 
for his infant children, — The offering of a 
sacrifice is iuciirnbeiit on a man on account 
of himself, and on account of his infant 
child. This is the opinion of Haneefa in 
one tradition. In another (which is recorded 
in the Zahir Rawayet) he has said that it is 
not incumbent on a man to offer a sacrifice 
for his cliild.—In fact, according to Haneefa 
and Aboo Yoosaf, a father or guardian aro 


* This festival happens on the tenth of 
Zee-hidja, and was instituted in commemo¬ 
ration of Abraham having offered up his , fact, must regulate the time. 


son Tshmael as a sacrifice to Goi), in conse¬ 
quence of a vision he had.—(See Sales s , 
Koran, Vol. II. p. 312.) i t i 

+ For the amount oi Nisnbi see vol. T. p. | 

1 to 6. 


is jointly and in an equal degree the property 
of two men, should bo sacrificed by them on 
their own account, it is lawful, accordiug to 
the most authentic traditionsand in^ this 
case they must divide the fiesli by weight, 
as flesh is an article of weight. If, on the 
contrary, they distribute it TVom conjectural 
estimation, it is not lawful; unless they add 
to each share of the flesh part of the head, 
neck, and joints. 

Others may be admitted to a share in on 
animal purchased for saci'ifioe. —If a person 
purchase a cow, with an intent to sacrifice 
it on his own account, and ho afterwards 
admit six others to an association witli him 
in the sacrifice, it is lawful.—It is, lioweYcr, 
most adviseable that ho associate witli the 
othfjrs at the time of purchase, in order that 
the saorilice may be valid in the opinion of 
all our doctors; as otherwise there is a 
difference of opinion.—It is related, from 
Haneefa, that it is abominable to admit 
others to share in a sacrifice after purchasing 
the animal; for, as the purchase was made 
with a view to devotion, tho sale of it is 
therefore an abomination. 

It is not incumbent on the poor or travellers. 
—Sacbifice is not incninbont on either a 
poor man or a traveller; for Aboo Tlickir and 
Omar Farook did not offer the sacrifice of the 
Yd during tlieir travels; and it is, moiY'- 
over, related that Alee said, neither tho 
prayers of Friday, nor the sacrifice of the 
Yd are incumbent on travellers.^’ 

The time of performing it. — The time of 
the offering is on the morning of the day of 
tho festival; but it is not lawful for the 
iiihahitants of a city to begin the sacrifice 
until tlieir priest shall have finished the 
occasional prayers. Villagers, however, may 
begin after break of day. The place, in 

Thus, where 


the place of celebration is in the country, 
and the performers of it reside in tho city, 
it is lawful to begin in the morning : but if 
otherwise, it must be deferred until tho 
prayers be ended* 
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SACRIFICE. 




tlio victim be slain after the prayeri? of 
and prior to those offered at the 
-^'iSiaOe of saorifico, it is lawful; as is likewise 
the reverse of this. 

Backii'ice is lawful dxiriii^ three days»— 
that is, on the day of the festival, and on the 
two ensuing days, Shafei is of opinion, that 
it is lawful on the three ensuing days. The 
sacrifice of the day of the festival is, how- 
evez% far superior to any of the others. It 
is also, lawful to sacrihee on the nights of^ 
those days, although it be considered as 
abominable. — Moreover, the offering 
sacriJioos on these clays is more laudable 
than the custom of omitting them, and after¬ 
wards bestowing an adequate sum upon the 
poor. 

If the sacrifice he delayed beyond the 
py*oper thney the victim must be hestoioed in 
eharity.—li' a person neglect the perfor¬ 
mance of the saoiifice during the stated days, 
and have previously determined upon the 
offering of any particular goat, for instance ; | 
or, being poor, have purchased a goat 
that x>urpO0e;—in either of thf-.^f cases it. 
is .lueumbent on him to hcrtfcow it alivo in 
charity. Rut, if 

case incurnbont on him to bestow, in charity, 
a "UTii adeauate to the price, wliether he have 
purchased a goat with an intent to sacrifice 
it, oi* not* 

The sacrifice of a blemished miimal is not 



with the defective eye. If then the pg.^ ..— 
cular distance from those parts to where'^the 
animal stood be measured, it may be known, 
from, the proportion they bear to each other, 
in what degree the sight is impaired. 

An animal tranting a horn, or mad^ or 
castrated^ may be sacrificed.'^lj? a person 
sacrifice an an inial without a horn, it is law¬ 
ful ;—and so likewise where the Lorn is 
broken, or where the animal is mad or cas¬ 
trated,—Man 3^, however, have said, that it 
.is not law^fiil to sacriiice a mad animal, uu- 
of less it eat food, in the same manner as it is 
not lawful to sacrifice a Gurgeen [tho off- 
spring of a wolf and goat] unless it be fat. 
VVith regard to animals that want teeth, it 
is reported from Aboo Yoosaf that they may 
be lawfully sacrificed, provided they be able 
to chew,—or (according to another report) 
provided the greatest of their teeth be re¬ 
maining. Animals, however, that are bom 
without an ear '^^Pf^^^wfullv be 


ne're said 

ua lUiLj* liiive tl m the an.imal previous 
to tlio purchase of it: for if it; be pertect at 
tho time of purchase, and afterwmrds con¬ 
tract such a blemish as to render the sacri¬ 
fice of it unlawful, and the proprietor ho 
rich, it is in that case incumbent on him to 
sacrifice another ; whereas, if he be poor, he 
may lawfully sacrifice the same. The reason 
of this is, that as an offering is incumbent 


admUted.-lt is not lawful to saerifioe uni- 1 on a rich man originally, and not on account 
inals that are blemished,—such as those that | ol his pnrohaso,_the,anmal, 
are blind, or lame, or so lean as _ to have no 
marrow in their bones, or having a great 
part of their ears or tail cut ofl. Snob, how 
ever, as have 

tail remaining may lawfully 


he buys is not particularly set aside for the 
offering; whereas, on the contrary, an olfer- 
UH ur lull wxt. mg not being incumbent on a poor imiii, 

a great part of their ears or|e.vcept when he purchases an uniraai with 
util reuutuiti.. may lawfully be sacrificed.- that intent, the animal so purchased is thcie- 
Concerning the determination of a great part | fore particularly destim^d for the purpose, 

of any member, there are indeed various , -anJ accordingly, our d^tors that if 


any-- - - — 

opinions reported from Haneefa.—Ln some 

animals he has determined it to be the third; — , 

in others more than the third ; and m others, proprietor, itJie rich, 

again, only the fourth.' — .In tlie opinion of 
the tvvo disciples, if more than the half 
should remain, the sacrifice is valid; and 
this opinion has been adopted by the learned 

' iivt hlemish does not render «?|one of them, whether it ho the firstkmght 

dionahk-lv an animal have lost the | or tho second; hut li ho be poor, he is under 


an animal, piirchased with a view to be 
offered, should die, it is incumbent on tho 
■ ■ to substitute an¬ 
other, but not if he be poor;—or, if the 
animal be either lost or stokn. and the pur¬ 
chaser, having bought another, should‘then 
recover the firat> in sucli case it is incumhent 
on the proprietor, if ho be rich, to Racrihee 


exceplionahl. , _ . - 

third of its tail, or the third of its ear, or 
evesiglit, it may be lawfully saenheed 
but if, in either of these cases, it should 
have lost more than a third, the offering of 
it ia Tiot lawful. The rule which our doc¬ 
tors have laid down to discover in what de¬ 
gree the eyesight is impaired, is as follows. 
The animal must first be depriyea of its 
fn.ul fr.r fl fky nr two, that it mav be ren¬ 
dered hungry ; and having then covered the 


eye that is impaired, food must be gradually cciyed any 
brought towards it, from a distance, until it 
indicate, by »sonie emotion, that it has dis- 
eox cred it.—Having marked the particular 
spot at which it observed the food, and un 


an obligation to saoritice both. 

Any accident h(failing the victhn at the 
time of slaying it does not im'dlidate the 
sacrifice—\t' it should happen that the goat, 
having been turned over 111 order that the 
sacrifice might he performed, in the strugglc 
hreaks one of its legs, in that ease, piovided 
the sacrifice be immediately made, it is laxv- 
ful and sufficient. Wo also, it is lawiul, if 
the animal, in that situation, having ro- 
ccivetl any hurt, should run away, nnd 
having been immediately and without delay 
taken, should then he sacrificed. Moham¬ 
med has likewise judged the sacrifice lawful, 
if, in this case, the animal shoulii not bp 


covered the weak eye, the perfect eye must , opposi- 

then he hound, and tho same process earned , ^^malmTare latoful 
on, until it indicate that it has observed it Goats, camels, and 00m alone aivrui 









SAClliriC-E. 



r is not lawful to offer a sacri- 
- ^ tmitual except a camel, a cow, 

er a ^oat; for it is not recorded that the 
prophet or any of his companions ever 
sacrificed others. Buffaloes, however, are 
lawful, as beinp* of the species of a cow. 
Every animal of a mixed breed, moreover, 
is considered a^s of the same species with 
the mother. 

Ac^e at toliich an animal is fit for sacrifice. 
—Tjtj) sacrifice is lawful of any animal of 
the three species above mentioned, althoufj^h 
it be only a Soonee : * but not if younger; 
excepting, howevoT, a sheep, which may be 
sacriliced when a Juclday, or so young as to 
have no teeth; and in this case our doctors 
have made it a condition that the sheep be 
of large stature, insomuch as to have the 
rippeaiance of a Sconce at a little distance. 
The period of Jiidday in sheep (according 
j<i rtii* doctors) at tJie expiration of six 

Bwniii. 

sheep IS at tfu* i f * •!,= >o.:^,v ; m jw , '.*1 
thft ago of' two; and Ui wuat l .i* iV > 
lht< years. 

If one of seven joint saorificers die, the 
consent oj his heirs is reqtmiie to the sacri¬ 
fice.^}.^ seven persons purchase a cow for 
sacriHce, and one of them afterwards die, 
and his heirs desire the other six to sacrifice 
a cow on account of themselves, and on 
account of the dead, it is law'ful;—whereas, 
if they sacriHce it* without the consent of the 
heirs it is not lawful. 

If ;.i Christian, or any person whose object 
is the Hesh, and not the sacrifice, be a sharer 
with six others, tho saonfice is not lawful on 
the part of any. 

JiaJi s loith respect to the disposal of the 
fieshf (Vc., of the metim. It is lawful for a 
person, who offers a sacrifice, either to eat 
the flesh, or to bestow it on whomsoever he 
pleases, whether rich or pooi*: and he may 
also lay it up in store. 

It is racst advisable that the third part 
of the flesh of a sacrifice be bestowed in 
chanty. 

11 i:? lawful either to bestow the skin of a 
sacriliec in charity, or to make any utensil 
of it, such ag a bucket, sieve, or the iiko. It ' 
ig likewise law'ful to barter it for any un- 
eonsiimablo article that yield ? profit in its 
substance butit is not allowable to barter 
it for any thing conaumable, as vinegar, and 
such like. Flesh, in these respects, is con¬ 
sidered in the same light ns the skin, ac¬ 
cording to the moBt authentic traditions. 

If the flesh of a sacrifice be sold along 
with the skin of it for money, or for any 
thing that is not profitable but in consump¬ 
tion, it is incumbent on the seller to devote 
the price to the poor; and the sole is valid. 

It is not lawful to give a part of the 
sacrifice in payment to the butcher, 


* The sheep and the goat are held to be of 
the same species. 


i It is abominable to take the wool j 

I victim and sell it before the sacrifice' Be' 
performed ; but not after the sacrifice. In 
I the same manner, it is abominable to milk 
I the victim and sell the milk, 
i It must he slain hy the sacrijiceri or in Ins 
presence. —It is most advisable that the 
I person who offers the sacrifice should him- 
I self perform it, provided he be well ac- 
I quainted 'with the method ; but if he should 
! not be expert at it, it is then advisable that 
ho take tho assistance of another, and be 
present at the operation. 

A Kitahee may be employed to slay it^ bid 
not a Maginn. —It is abominable to commit 
the slaying of the victim to a Kitahee. If, 
however, a person order a Kitabee to slay his 
victim, it is lawful. It is otherwise where a 
person orders a Magian, or worshipper of 
fire, to slay his victim, for this is inadmis- 
sible. 

Tivo persons slaying each other*s victim by 
jmstalco, must make a mutaai compensation. 

»^.i persons commit a mistake, each 
: flljiynig of the other, it is law- 

r. ► ■ 7MJ ;50 1 lo*. tiniL is on that account 

^duo irc''. Ik obir i>Jiving erred in 

I this manner, t}f>y ^h:jiild eat tb' flesh, and 
then discover the n.isti^ko, in this it is 
requisite that they sanctify the acr. of cacit 
other, and sacrifice is then fulfilled. It, on 
the contrary, they refuse to do so, and 
dispute tho matter, each is in that case 
entitled to take a compensation for tho value 
of the flesh of his offering from the other, 
and must then bestow such compensation in 
alrns^ as it is a rottim for the flesh of big 
offering: and the same rule also obtains 
where a person destroys tho flesh of tho 
offering of another. 

Case of sacrifice of an usurped animaL — 

If a person usurp a goat, and sacrifice it, he 
: is in that ease bound to compensate for its 
! value, and liis oflfering is thereby rendered 
valid; because upon paying the compensation 
he is held to have been proprietor of the 
goat from the time of his having usurped it. 
it is othenvdse where a person eacrificGs a 
goat committed to him as a deposit; for thi.s 
is not valid ; because he is obliged to com¬ 
pensate for it (not on account of tho animal, 
but) on account of the sacrifice, and hence 
his property in it in not established until 
after he has saciiticed it. 


BOOK XLIV. 

OF in lU EKE AT, Oil ABOMINATIONS. 

Difi'creneo of opinions concerning the 
extent of the term Makrooh .—^TriE author of 
the Hedaya remarks that our doctors have 
disagreed concei'uing* tlie extent in which 
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Wok plLIV,] ABOMINxiTIONS. 

foren Makrooli • is to bo received.— I vessel ornamented with silver, i^royided 
Mo-hdihmed was of opinion that every thing | partioiiiar part to which the lip api^ied bo 
Makrooh is nrilawful 5 but as ho could not' void of it. In the same inannor, also, it is 
di’ow any conviueing argument from the permitted to ride upon a saddle interwoven 

-j .^1? 4.1,;-T,^ giiyer, provided the space allotted for 

the seat he plaiti; and this rale lilccwise 
holds with respect to a couch or sola.—A(5* 
cording to Ahoo Yoosaf, on^ the contrary, alt 
those are abominable,—From^ Mohammed 
there are two traditions on this point; one 
corresponding with the opinion of Ilaneeftt, 
and the other with that of Aboo Yoosaf. 
After the same manner they have disagreed 
concerning the use of a vessel or chair 
adorned both with gold and silver j con¬ 
cerning swords, mosques, frames of glasses, 
and books, when they are ornamented either 
with gold or silver; and also concerning 
stirrups, bridles, or cruppers of that de¬ 
scription,'— These difterences of opinion, 
ho’wever, exist only where tlie gold and 


sacred writings in favour of this opinion, he 
renounced the general applioatioii of un¬ 
lawfulness with respect to such articles, and 
classed them under the particular description 
of Makrooh, or abominable. It is recorded, 
on the other hand, from Haneefa and Aboo 
Yoosaf, that Makrooh applies to any thing 
which, in its qualities, nearly approaches to 
unlawful, w'itnout being actually so.—This 
article is comprehended under a variety of 
heads or sections. 

Section I. 

Of Eating mid Erhiking. 

It in ahominahle to eat thofiesh or to drink 
the milk of an ass, or to take the urine of a 
camel, unless medicinally, —llAiiTjEEFA has 
said that the flesh and milk of an ass, and 


_ _ ^ , silver is so applied, in any of these cases,^ 

the urine of a camel are abominable.—Ac- 1 that it is to be separated only by means of 


cording to Aboo Yoosaf the urine of a camel 
may be taken as a medicine; but with 
respect to milk, it is a secretion from the 
blood, and is therefore subject to the same 
rule with the iiesii of the animal from which 
it is produced. 

Or to use. vessels of gold oy sileer.—lT: is 
not allowable, eitlier to men or women, to 
use a vessel of gold or silver in eating, 
drinking, or in keeping perfumes; because 
the prophet has said, with respect, to^ any 
person who drinks out of a vessel of silver 
or gold, that “ the fire of hell shall enter 
into his b(dly and it is also related, that 
a person having brought water for Aboo 
Hareera in a silver vessel, he refused to 
drink, declaring that the prophet had pro¬ 
hibited him from drinking out of such a 
vessel. The prohibition, therefore, being 
established with respect to drinking, it 
follows that the rule extends to tlio using of 
oils, and similar articles, that being in effect 
the same wth drinking, since in both cases 


some dilficult proces.s; but tho gilding of 
thiugs, either with gold or silver, in such a 
manner as to require art to separate it, is 
unanimously allowed.—The argument of the 
two disciples is that the use of one part of a 
vessel includes the use of tho whole; where¬ 
fore they hold it equally abominable as if 
the part applied to use were likewise of gold 
or silver. Haneofa, on the other hand, 
argues that ornaments of gold or silver, 
when not applied to use, are merely appen¬ 
dages, and therefore not to^ be regarded; 
whence the use of the article is allowable, in 
the same manner as wearing a garment 
which is trimmed with silk, or a ring which 
has a piece of gold set in it. 

The information of an infidel may ho 
credited with regard to the lawfulness of 
any particular food, —If a person send his 
servant, or a hireling, being a Magian, to 
purchaso meat, and he purchase meat ac¬ 
cordingly, and acquaint his master that he 
had bought it from a Jew, a Christian, or a. 


tlie use of a vessel of gold or silver is in- < Mussulman, it is lawfful for him [the master] 


duced,—whence it is^ that the use of n 
golden or silver spoon is abominable, as also 
the 1130 of a silver or golden bodkin for 
drawing antimony along tho eyelids, or of 
boxes for holding antimony, or any other 
tiling, made of those metals. 

It is alloivable to use vessels of lead, glass, 
crystal, or agate. —^The use of vessels of 
L ad, glass, crystal, and agate, is pennitted. 
Shafei maintains that those are abominable, 
because they resemble gold or silver in point 
of splendour. 

Or to drink out of vessels, or ride upon a 
saddle, or sit upon a chair or sofa, ornamented 
with gold or silver, —It is allowable, accord¬ 
ing to Haneefa, to drink out of a wooden 


’• Makrooh is the participle passive of 
Kuriha, to abominate; this word is fre¬ 
quently taken in a milder sense; and may 
relate to anything improper or unbecoming. 


to eat the food so purchased; because the 
word of an infidel is creditable in all matters 
of a temporal nature, as ho is presumed to 
be possessed of reason, and falsehood is 
prohibited in liis religion ; besides, there is 
a necessity for believing his assertion in 
temporal concerns, from their frequenc oc¬ 
currence.^ If, on the contrary, the servant 
inform his master, that ‘‘ he purchased the 
meat from an infidel who is not a scriptnrist, 
and it was slain by one who was neither a 
scriptnrist nor a Mussulman," it is in that 
case unlawful for the master to eat the fiesh 
so purchased ; for as the word of an infidel 
is credited with respect to the legality of 
meat, it is credited with respect to the ille¬ 
gality, ill a superior degree. 

A present may he accepted by the hands of 
a slave or an infant .— Ip a slave, either male 
or female, or an infant, should carry some¬ 
thing to a person, saying, " such an one has 
sent this to you as a present," in that caso 

35 • 






WNiSTfiy 



ABOMINATIOIS^S, 


Ion may justly credit the informal ion, 
a frequent custom to send presentf^ 

, messengers. In the same manner, 
either of these should intimate to a slave 
tliat his master had given him a licence tp 
trade, ho is allowed, accordingly, to accept 
of it; because it is perhaps impossible for 
them to bring witnesses to attest the inton- 
tion of the master, whence, if their word 
were not credited, it would occasion an 
obstruction to business, and. an unnecessary 
restraint among*st mankind.—It is relatodt 
in the dama Sagheer, that where a slave giri 
comes to a person and says, “ my master has 
sent me as a present to you/^ it is lawful for 
that person to accept of her. 

T?ie W'/rd of a yrnprohate may he taken in 
(lU, temporal coneern^^ h%{t not in s%nritual 
n\{itters,‘^\'Si all teinp( 5 !Eal conceyns the word, 
of a reprobate* may be taken; but in 
matters of a spiritual nature the word of an 
upright man only is to be credited. The 
reason of this distinction is, that affairs of a 
temporal nature ate of frei^uent occurrency 
amongst every sect of men; whepce if, in the 
transaction of them, anything more than 
maturity of age and sanity of inteUect (such 
a!» iiitegmy, &c.)^ were required, it would 
occasion a restriction in business; to obviate 
Avhieh, the word of one person, in such case, 
is creditable, whether that person be virtuous 
or dissolute, a Mussulman or an infidel, a 
man or a woman, Concerns of a spiritual 
nature, on tjie contrary, are not of such 
frequent occurrency; hence it is reejuisite 
that in relation’to them a greater Caution be 
used. Idle word, therefore, of hone but an 
upright Mussulman is admissible in spiritual 
matters ; 'because an unjust man lies under 
a suspioioh of falsehood ; and an infidel, as 
not following the hAW himself, lins no right 
of enfo.rcing it upon others. The case is 
different with respect to temporal matters; 
for an infidel is permitted to reside in a 
Mussulman territory purely on account of 
his temporal busiiicsa, for which he would be 
incapacitated if his word in temporal matters 
w^re to be rejected. From this necessity, 
therefore, credit is given to it. 

A?id the same of a person of unk^nonm 
ehdi’acter. — A person, also, whose character 
is unknown, is considered in the saipe light 
as an unjust man or reprobate; and nis 
word relative to mutters of faith is in¬ 
admissible. It is, however, related in tlie 
Zfthir liawayet, that suspicion and probable 
conjecture arC the grounds on which it is 
la'^yfnl to determine in this point;—in other 
words, practice must accord with the con¬ 
jecture which appears most probable or best 
supported. There is also another tradition 
.from HaneCfa, that the W'ord of a person of 


* Arab. Fasik, in opposition to Adil, a just 
or upright person.—The distinction between ’ ^ Arab. Adil; in opposition to Fasik 

these terns has been fully explained else-, t For a further explanation of thi 



unknown character may be bolievet^iJi^--^ 
matters of a spiritual nature. 

The loord of tzw npriyht person, wheiher 
freeman pr stane, maybe taken in spiritual 
‘matter w^ord of a freeman or slave, 
w^hether male or female, is admitted in 
spiritual concerns, provided they be up¬ 
right;*^ for, in consequence of integrity, 
veracity preponderates; and this is a cause 
of belief.—It is to be observed, that wdiat 
was before related, of licensing a slave to 
trade, sending presents and messages, and 
the like, ere of the class of temporal matters; 
as is also dho investing of another with the 
power of ^gdney.—Information, on the con¬ 
trary, concerning the impurity of water (for 
iastaiace) is a .matter of a spiritual nature. 

In this instance, therefore, if the former bo 
an upright Mussulman, the person who 
receives the information is at liberty, in 
performing his purification, to substitute 
sand for the water, in the manner of teyum- 
miirijt and must not perform it with the 
water.—If, on the contrary, the informer be 
a profligate, or oE unknown character, it is 
incumbent on the person who receives tho 
inforination to consider the innttoi' delibe¬ 
rately; when, provided he conclude tho in¬ 
former to be a person of veracity, ho must 
perform teyummim instead of ablution.—(In 
this case, however, ho should use the pre¬ 
caution of first pouring out a little of the 
w'ater, and may then perform teyummim ; 
whereR^s'if the informer be of an upri^'ht 
character, as there is in that case no suspicion 
of falsehood, the pouring out the wmter by 
way of precaution, is entirely unnecessary.) 

— If, on the contrary, tho result of his reflec¬ 
tion be that the information was falso, ho 
must perform ablution, but not teyummim 
with thew^ater, ^ This is what the law en¬ 
joins ; but in' this case also, it is a requisite 
precaution that, after ablution, he perform 
teyummim, ss tho judgment he has formed 
in this case is entirely from conjecture. It 
is also to be observed that legality and 
illegality arc consid( 3 red as of a spiritual 
nature where they affect not the property of 
any person. Where, on the contrary, the 
testimony of one upright person tenda to 
injure the property of another, it is not in 
such ease of any w'eight;—as where, for 
instance, an upright person testifies that a 
certain person has married his own foster- 
sister ; in which case his testimony is not 
creditable, as tending to hurt the property 
of the husband, inasmuch as he would be 
deprived of the effects of the woman, to 
which the marriage had entitled himor 
where a person informs another, who had 
purchased a slave girl, that she is his own 
ibster-sister. or that she is a free woman. 

It is laudable to accept an incitaiion to a. 
?na7^riagc-feasti 7iotwithstandmy imy w’re-' 


where. 


VoL 1. p. 105. 


explanation of this, see 
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which may he pradmd It?' 

. a pers£^ be invited to a mari'iage-fea«t, urnl, 
ttp(>a "going there, observe the company to be 
enffa^cd in wanton amusement, or in singing, 
still it is laudable in Mm to sit down and 
partake of the eutertaiumeiit; for the ac- 
ooptanoe of such invitation is strictly or¬ 
thodox, as the prophet has said, ^Svhosoever 
refuses an invitation, is oerfcaiuly not obedient 
tome.’'—He is not, therefore, to leave the 
entertainment on account o f any irregularities 
committed by others; in the same manner 
as, at the ceremony of a funeral prayer, a 


Qt 

; a^il^ j 


three or four fingers in a garment; ^ 

is moreover related, that the propliet '^ro 
a robe with an edging of silk to it. 

ui pillow of silk IS allowahle .—AccoRprsro 
to Hanecfa, it is allov'ahle to make a pillow 
of silk, and tO sleep upon it, ^ The two dis¬ 
ciples, on the contrary, hold this to be abom¬ 
inable ; and the same diilerenoe of opinion 
obtains concerning making curtains of silk, 
and hanging them upon doors, ''.rhe arguments 
of the two disciples on this point are twofold. 
dTiiST, the use of sillc in general is proscribed 
by the prophet. Secokdlt, the making pil- 


Iverson ia not to absent himself, although I lows and curtains of silk is a custom of the 
people hired for the purpose of lamentation ’ proud; and the imitation of suclusfoidhddoa 


may there be present.—If, however, he have 
power to prohibit these irregularities, it is 
meumbent on him to exert it: but if he 
possess not such power, he must then re¬ 
main with patience. — This is where the 
person invited is not a Mooktidda,* or holy 
man ; for, if such a person should be present 
and have it not in hia power to restrain these 
irregularities, it is then incumbent on him 
to withdraw, as his presence in such a place 
shows a relaxation of religion. If, also, 
irregularities be committed during the time 
of eating, it ia improper that any person 
should remain there, wnether he be a Mook- 
tiddaor not; Oon having prohibited us,in 
the Kohan, from sitting in company ’^vith 
the wdeked. All this proceeds on the sup- 
position of the invited person being actually 
present at the marriage-feast, before he is 
aware of those irregularities. 

Unless those irregularities he known hefore- 
hand. —I'oii if he be previously aware of 
such irregularities being practised, it is in¬ 
cumbent on him to stay away, whether he 
be a Mooktidda or otherwise. 

Section 11 . 

Of Dress. 

Wonien may dress in silk ; hut men must 
wot—A nuESS of silk ia not lawful for men ; 
but women are permitted to wear it; for it 
is related by several of the companions of 
the prophet, of whom was Alee in particular, 
that one day the prophet appeared with a 
piece of silk in one hand, and ot gold in the 
other, and said, “ Both these are prohibited 
to the MEN of my tribe, but are lawful to the 

WOMEN.” - . , 

Farther than %ohut ts merely ornamental. 
—A SMALL quantity of silk, such as three 
or four jingers breadth, used as a fringe or 
border to n garment, or applied to any such 
purpose, is allowable; because it ia related 
that the prophet prohibited the wearing of 
silk, excepting a shred of the breadth of 


* Literally, an exemplary person, as being 
emiuent for sanctity of character,-^whence 

the term is appli<*<l to prioat^, 
ftOUAwhooxerciM/a holy office.— In* 1 crmuni 
Un\i f^jxch a pcrtOQ a PcUhwif, or one who 
leada the way. 


The argument of Ilaneefa, on the other 
hand, is that the prophet s-at upon a pillow 
of silk ; and that there was one laid upon 
the sofa of Abdoola Ibn Abbas. 

And a dress of sdh to warriors. —It is 
allowed to warriors, in the opinion of the 
two disciples, to wear a dress of silk or satin 
in tho time of war; because there is a tra¬ 
dition, recorded by Shaahy, that tho projihet 
permitted the wear of silk during the time 
of battle. Moi'cover, it is in a manner neces¬ 
sary, as being best adapted to counteract; the 
hard pressure of armour, and tending to 
excite horror in tho eyes of the cimmy. 
Haneefa, on the contrary, holds tliis to bo 
abominable, because the traditions which 
point out its illegality are absolute, without 
distinguishing between any particular period 
or juncture, such as war, or the like; and 
the necessity may be answered in a chess of 
Makhloot,—that is, having the woof of silk, 
and the warp ot anything else. Besides, 
silk, and every other thing that is proscribed, 
becomes allowable in no case but tliat of 
necessity;—and with respect to tho tradition 
recorded by fthaaby, it alludes to a dress of 
Makhloot. 

Or if mixed cloth. —A gamment of cloth, 
the >Yoof of which consists of silk, and the 
warp of anything else, such as wool or cot¬ 
ton, is allowable to wear driring war, becsiuse 
of its being necessary : but it is abominated 
at any other juncture, because then there is 
no necessity for it. The same rido also 
obtains with respect to cloth of which the 
warp is silk and tho woof wool ox cotton; 
and for the same reason. 

Section III. 

Of Ornaments. 

Men are. not to wear ornaments of gold 
or silveri except on signet-rings^ girdles, and 
swords. — are prohibited irom the use of 
ornameuta ot gold, such as rings, and the 
like, because of a saying of the prophet to 
that efiect. Ornaments of silver are like¬ 
wise unlawful; because silver is, in. effect, 
the same ,as gold. An exception, however, 
is made witli respect to signet-rings, girdles, 
orswordu; the uty* of «lwr in oiiiiiiuf Titing 
thok; being npproved,— In tho JamaSagliccr, 
it IB related Uiat fiilvtr rinj^ only should bi; 
tuedi wlionoc it may be inlcrrcd tliat ringy 










of 81 *]^, iron, or brass, aro forbidden. It is 
that the prophet, on seeinf? a 
riag ot brass upon the linger of a man, said, 
“ I perceive the smell, of an image and 
again, that having seen, upon the finger of 
another person, a ring of iron, he spoke to 
him thus, “1 see upon yonr linger the orna¬ 
ment of the people of hell.'’—What is here 
said respects the uiTcular hoop, and not the 
setting or beairel of the ring. IlencG it is 
lawful that the setting be of stone. It is 
proper, however, that men, in wearing rings, 
turn the setting orbeazel towards the palm' 
of -the hand, and women btherwist^^becanse,'. 
with respect to them, rings are considered as 
ornaments. -Sovereigns and judges, more- 
over, wear rings, only as having occasion to 
seal with them; hut with respect to other 
people, it is most advisable that- they never 
wear rings, as a like reason does not operate 
with them. ‘ 

The setting of a ring mag be of gold ,—Ir 
a piece of gold be inserted in the setting of 
a ring, it is allowable ; for; in that case, the 
gold is only a dependant on the ring^ in l3he 
same manner as a shred of silk upon a 'gar- 
mtmt. 

Gold is not to he imd tn any cases of neces¬ 
sity^ whore silver will answer equally well.— 
Iv is tvi •bidden, in t-bfl onininn nf Haneefa, 
to biii 1 the let th * with a thread of g^ld- Mo- 
hemmed, on the othei* l.and, maintains that 
this pmotice is unobjectionable. Of Aboo 
Vooiat tlu ro an.* two opinioiia recorded; oue 
eori^ ^ponding wi^h the opinion of llnno^-fa, 
and the oilier with that of Mohammed. The 
two disciples, in support of their opinion, 
quoth the case of Arilja the son of, Assad, 
who, having lost his nose by. a' wound he 
received at the battle of G-oolab, inAde a 
- false one of M*ivrr, which occft.uoi»ing a \try 
etfVnaivo Anu JI, thi- prophou oonamanded him 
to make another of gold. The argument of 
Haneefa is, that gold is in- its nature unlaw¬ 
ful, whence the use of it is allowable only 
in a case of necessity; and as the necessity 
may in general be aiinally well answered by 
substituting silver, gold therefore remains 
Bubject to its original bUvi«? [of^vnlnhihoin : 
this necessity, however, could not ikj an¬ 
swered, in the case of Arifia, but by a sub- 
^ stitntion of gold, because of the silver 
occasioning a nauseous fJEaelh 

Ivfanfit muJft lud hr. fnmpinously appa~ 
reUecl—lTi is abominable in any person to 
clotti® his infant child m a drcM of silk, 
^ with ornaments of gold ; for, smeo that dress 
is proved to be prohibiUd to men, they arc 
consequently forbid<h-n to others m it; 

in the same manner a* it is unluwhii to give 
wine to drink, because of the illegality of 
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quently practised, is abominable. Ultmy. 
however, hold that it is allowable, if done 
from motives of necessity. This is approved ; 
for the practice is abominable only when 
done ostentatiously, in the same, manner as 
the mode of sitting with the knees on a line 
with th.e chin, aua the hands folded round 
the legs.* 

[t is allowable to hind the finger with a 
string, or a ring*, with a view to aid the 
memory concerning some business relative 


to another person. 

Section 1 1 

Of the Commerce of the Sexes ; and of 
looking at oY touching any Person- 

Men must 7 i,oii ook at strange tvovien, ex¬ 
cept in the facCt hand, or foot , — I r is not 
permitted men to look at strange women, 
except in .the face, and palm of the hands, 
which ifb allowable, because women being 
frequently, concerned iu business with men, 
shch as giving, taking, it would there- 
forQ subject them to great inconvenience if 
th.c.'jc parts were vtikd, wli< nce theT3 in u 
noccaaity for leiiviug them bare.—It is re¬ 
ported, from Haneefa, that it t is’allowable 
to look at the foot of a w^oman, because of 
there being sometimes ooeasion for it. I'rom 
Aboo Yoosaf there is a tradition that the 
seeing of the shoulder is likewise allowed; 
because that, from the influ< nco of cufrtOTii, 
it is left exposed. If, however, a iiuin bo 
not socurs from the impulw of liiat, it it 
not allowable to look even at the face of a 
woman, except in cases of absolute neces¬ 
sity. 

ci man {if young) must not touch a strange 
%voman ,— It is not lawful for a man to touch 
the hand of a strange woman, notwithstand¬ 
ing he have a control over his lust; becauso 
the prophet has said, “whosoever toucheth 
a fctrangc wnmaiu shrill ho Roornhpd ia the 
hand with hot cinders on the day of judg¬ 
ment.^’—Uliis, how^ever, proceeds on a sup- 
positioii of the woman being young for if 
she he old, insomuch as to be insensible to 
lust, in that eaao it ia lawful to touch her at 
the time of salutation. The case is similar 
where the man, being old, is insensible to 
passion himself, and not such us to excite it 
in the woman he touches. 

A female infant may he touched or looked 
f/^—I t id lawful to toiKjh or l(K»k ut a yonuye 
girl inuciiftiblu of the carnal uppotito; in 
that case there is no apprehension of vseduc- 
liori. 

Pities to be observed by cf magistrate with 
respect to women, when actinlj in his Judicial 
capacity ;—or by a untness ,—A Kazkb moy 
! look iu the face of a strange woman, vyhen 


are not 1 W passes a decree iipoa her.notwithstonding 

custom of keeping handkerchiefs, as is fre- j --- - 


* This possibly means where a suppositi 
tioiis tooth is placed in the head to supply the | abomimible 
loss of one. .*' ” 


* Meaning, that when a'person sits in tho 
manner so described, from ostentation, it is 
but that it^ is allowable when 
done with a view to obtain rest. 








^ bv an appreheiiaion of hist; because 
lAtnder a necessity of so doing, for tlie 
purpose of expediting his decrees, in order 
that the rights of mankind-may sustain no 
injury.—Witnes.ses, also, arc under xhe same 
necessity, in order to their giving evidence ; 
and hence it is lawful for them likewise to 
look in the face of a strange woman, where 
they are desirous of giving evidence eoucern- 
ing her.—With respect, however, to Poking 
merely in order to bear testimony, it is oer- 
tain that this is not allowable where there is 
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A woman alsOi may look at any p(ii* Kfi 
man except hts nakedness {prodded she he 
free f) 'om kist) . W omen may lawfully look 
at a man, except in the space from the navel 
to the knee; provided, however, they be 
secure from lust; for men and women are 
considered as alike, in looking at parts not 
private, the same in looking at a dress or 
a quadruped. {In the Mabsoot, under the 
head of Hermaphrodites, it is related that a 
woman looking at a strange man reaonibios a 
man looking at Ms female relation, in whicU 


any apprehension of lust, since others niig'ht | ease it is unlawful that he look at her baciv 


be found free from such influence; which 
argument does not apply at the time of actu¬ 
ally giving evidence. 

A woman may he looked at with a deia to 
marriage. —A MAN may withoiit blame look 
on a woman whom ho has an inclination to 
marry, notwithstanding he knows that it 
will inflame his passion. 

Mules to he observed hxj a physician in 
prescribing fitr women. —A uutsictan, in 
administering to a strange woman, is per¬ 
mitted, to look at the part afFectca. It is, 
however, most advisable that he instruct 
another woman how to apply the remedy, as 
the circumstance of an individual of one 
sex looking at another of the same is of less 
consequence. If he should not be able to 
procure a lit woman to instruct, it is in that 
case incumbent on him to cover all the mem¬ 
bers of the woman, leaving exposed only the 
particular part affected, when he may look 
towards it; refraining from it however as 
much as is possible, since anything the 
sufferancG of w'hich is prompted by neces¬ 
sity, ought to he exercised with as much re¬ 
striction as the circumstances of the case 
will admit.—In the same manner also, it is 
lawful for a man, in administering a glyster 
to a man, to look at the proper part. 

A maxi may view or touch any part of 
another man^ except his nakedness. —Onk 
man may, without blame, look at any part 
of another, except from beneath the navel 
up to the knee; because the prophet has 
said, “ the nakedness of a man is from tho 
navel to the knee;"' and as, in another tradi¬ 
tion, it is said, “ from beneath the navel,” it 
may thence be inferred that the_ navel is not 
included, but that the knee is so-—Still, 
however, in this a gradation^ is observed; 
for the exposure of the knee is of less con¬ 
sequence than that of the thigh, as on the 
other hand the exposiiro of the tliigh is not 
BO bad as that of the positive nakedness, or 
gem tals ; wherefore a person is to be re¬ 
proved mildly when he leaves liis knee 
bare; to be treated more harshly when he 
covers not his thigh; and, in the ease of 
exposing his genitals, must he compelled by 
punishment to cover them. 

Eteet part of a man, which it is proper 
for another to look at, may likewise, without 
blame, be touched by him; for the sight and 
the touch of those parts of a mm which are 
not nakedness are considered in tho same 
light, 


or belly, ^ lest ho thereby excite lust.)—If, 
however, a woman be inflamed with Just, 
or harbour a strong suspicion that looking at 
a man would create it,^ or be in any degree 
doubtful about it, in either of theae cases it 
is moat becoming that she shut her eyes, and 
avoid looking at a strange man; and if u 
man also bo thus circumstanced, it is incum¬ 
bent on him to close his eyes, nor must lie 
look Lt a strange woman; because hist having 
great power over women, is considered a.s 
always operating upon them; and when 
men are also subject to a passion of that 
nature, it exists then on the part of both; 
and this is a weighty reason lor rendering 
their looking at each other illegal. It is 
otherwise where the woman is influenced 
and not the man, for then there is not an 
equally cogent reason to render it unlawful, 
one party only being in that case inflamed 
with lust. 

Or at any such part of another toomon.- 
A w^OMAN IS permitted to look at any part 
of another except from under the navel to 
the knee. This la according to one tradition 
of Haneefa ; but according to another tradi¬ 
tion, the looking of one woman at another 
of her sex, is the same as that of a man at 
hia female relation ; that is, they are not 
permitted to look at the hack or belly. 
The first tradition is, however, the most 
authentic. 

A maxi may view his wife or his slave in 
any part. —It is lawful for a man to look at 
his slave girl in any part, provided she be 
not related to him within the prohibited de¬ 
grees ; and also at his wife in any part, even 
in the pudenda, if he pleaso; because the 
prophet lias said, “ shut your eyes from all 
excepting your wives and female slaves,’^ 
Nevertheless, it is most becoming that a hus¬ 
band and ivife should neither oi them look 
at the genital parts of tho other, as the pro¬ 
phet has said, when ye copulate with wo¬ 
men of your own tribe, you must conceal as 
much as possible ; and be not then naked, 
aa that savoiira too much of tho custom of 
asaea.’’ 

A man may look at the j;£;rson of hts kinS' 
tvoxnan .— It is lawful for a man to look at 
his female relation either in tho face, head, 
breast, shoulder, or legs; for as it is usual 


• The 
M^v, 


reason of this is explained hero* 
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to visit one another without I it be proper for a person to look at £i_ 

■ ■ \ a^jjf;‘4)reviou.s intiniation, and unattondedi girl wli^n he i$ , about to purchase her, not- 
with any retinue, and as wotnen,^ in their withstanding it may be the means of in- 

flaming his passion, still it is improper to 
touch her when under the impulse of pas¬ 
sion, or where there is a. probability of its 
being excited. In case of an exemption 
from passion, however, they hold it aUow- 
ablo either to touch or look at her. 

An adult female slave mast he put in a 
decent hah It. —a female slave arrives 
at maturity, it is improper to leave her in 
drawers only: on the contrary, it is requi¬ 
site that she have two clothes, in order tliat 
her back and belly may be covered, as these, 
with regard to her, may be considered as 
privy parts. It is moreover reported, from 
Mohammed, that when a female slave reaches 
the age of puberty, she must not be exposed 
in drawers only, as that may ocoasiori lust. 

A7x eunuch or hermaphrodite is the same 
as u man tvith respect to those rules. —A 


... as 

house, ^-eneriiHy^ wear a dress adapted to 
sfU’ vicc, if,, therefore, the sight of these parts 
were culpable, it would impost too great re¬ 
straint upon them, It is difierent with re¬ 
spect to other parts ; and hence proceeds the 
illegality of looking'at the baolc or belly, (ft 
is proper to observe that by the term rela¬ 
tion [Mohrini], as here used', is to be under¬ 
stood any person between whom and the be¬ 
holder marriage is utterly and^ perpetually 
illegal, in consequence of afllnity by cither 
blood or marriiige.) 

Male and female relations may touch each 
other iff there he no apprehension of passion.) 
—EvKiix part in a imition which it is lawful 
to {look at may likewise be touched ; unless, 
however, there be a dread of its inflaming the 
j)assiou of either, in which case neither the 
sight nor the touch is approved. 

Or sit in private^ or travel together .— 
There is no impropinety in a man sitting in 
private with his female relation, or travelling 
with her r because the prophet has said, “ No 
woman shall travel more than three days 
ahd''three nights, unless accompanied hy her 
Imsband, or her relation J and if, in this case, 
tho woman should hn*ve occasion to mount 
upon, or descend .from,’a horse, the man may 
then, in assisting her, without blame, touch 
her backur belly , if covered, and provided he 
be sure of his passion, but otherwiaohe must 
beware of touching her.*' 

A may look at the female slave of am- 
^ thei\ hi the same manner as at his khiswoman. 

' —KVeui: part which it is lawful for a man to 
look at in his female relation, may likewise be 
viewed by him in tho female slave of another, 
whether she be an absolute slave, a Modab- 
bira, a Mokatiba, or an Am- W alia ; for as a 
slav : is necessitated to wear clothes adapted 
to servile employments, that she may dis¬ 
charge the business of her master, and-attend 
upon liis guests, her condition without the 
house 18 therefore the eamet in relation to a 
strangor, as that of a free woman without 
the house, iu regard to her kiusman.—AVith 
respect to privacy, or ti'avelling with the fe¬ 
male slave of another, many have said that it 
is allowed, in the same manner as in the case 
of a female relation.—Some, however, declare 
it improper, as not being justified by neces¬ 
sity. Moiiammed, in the Mabsoot, bas said, 
that the assisting of a female to ascend or 
descend from a horse is approved, provided 
it bo in a case of necessity. 

And may also tondi her ivith a vteto to 
purchase. —It is permitted to a man to toucli 
a Icmale slave when he has an inclination to 
buy hep, notwithstanding he may be appre¬ 
hensive of lust. It is so related in the 
abridgment of Kadooroe; and Mohammed, 
ill the Jama Saglieer, has given a similar 
absolute opinion in this case, without making 
any excoptions as to tho circumstance of lust. 
The two disciples, on the other hand, main¬ 
tain that although, on account of nooeesity, 


Khasee, or simple eunuch, is considered in 
the same light with a man, w’hcnce anything 
prohibited to a man is so likewise to him, for 
he possesses virility, and is not disabled from 
copulation; and the same, also, of a Majboob, 
or complete eunuch; for he is likewise capable 
of friction, and has the power of passingsemen; 
and so likewise of an hermaphrodite, as lie is 
merely a defective man. 

A male slave must not piew his mistress 
hut in the face^ or hands. — It is not lawful 
for a male slave to view his mistress, except 
in the face, or palm of the Lauds, in tho 
samo manner as a stranger^s. Malik main¬ 
tains that a slave is iu the predicament of a 
kinsman within the prohibited degrees (and 
such also is the opinion of Shafei); because 
his mistress^ is subject to his enteiing lier 
apartment frequently vritJiout intimation. 
The arguments of our doctors are, that tho 
slave is a man neither related to her as a 
kinsman nor husband; that he is liable to 
bo influenced by a passion towards her, as 
marriage may eventually Bo lawful betweeu 
them (that is, in case of his emancipation); 
and that there is no necessity for Lis ap¬ 
proaching her without leave, as the business 
of a slave properly lies without the house. 

A man may gratify his passion with his 
female slave in whatever way he pleases ,— 
It is lawful for a man to perform the act of 
kzW* with his female slave without lier con¬ 
sent,. whereas he cannot lawfully do so by his 
wife, unless with her permission.—Tho rea¬ 
son of this is that the prophet has forbidden 
the act of Azil with a free woman without 
her consent, but has permitted it to a master, 
in the case of his female slave- Besides, 
carnal connexion is the right of a free 'woman, 
for the gratifying of her passion, and tho 
propagation of children (whence it is that 
a wife is at liberty to reject a husband who 
is an eunuch or impotent), whereas a slave 


♦ For a definition 

60 . 


of Azil, see VoL I., 
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swell rijjht.—A man, therefore,, 
^4a liberty to injiu’G the right of his 

whereas a master is absolute with 
respeot to his slave.—If, also, a man should 
laarry the female slave of another, he must 



legacy, inheritance, covenants, &c., wfi 
it is that this abstinence in enjoined upon 
a perscin, who buys a female slave, cuiier 
from an infant, or, a woman, or from a siave 
licensed to trade,* or from a person who is 


Section V. 

Of Istihra, or loaiting for the 'Purification 
of IVomenf 

A man must not have connexion xoith his 
purchmed female slave until one term of her 
courses have elapsed. —A MATsr, when he pur¬ 
chases a female slave, is not permitted eitlier 
to enjoy her, or to touch, or kiss her, or look 
at her pudenda, in lust, until after her Istibra, 
or purification from her next ensuing courses; 
tor when tho captives taken in the battle of 
Autass were brought thence, the prophet 
ordained that no man should have carnal 
connexion with pregnant women until after 
their delivery, or with others until after 
one menstruation; which evinces that the 
abstinence so enjoined is incumbent on a 
proprietor; and further, that the occurrence 
of right of property and of* possession is the 
occasion of its being incumbent. Ilie end 
proposed in this regulation is, that it may 
be ascertained whether conception has not 
already taken place in the womb, in order 
that the issue may not be doubtful, 

Put this I'ulc operadfCs cnlly oji the puv- 
chaserf not on the seller. — Abstinence iinti) 
after ipuinfieation is incumbent on the buyer, 
but not on the sellei'; for the true reason of 
its necessity is the desire of copulation ; and 
as the buyer is presumed to possess this de¬ 
sire, and not the seller, the observance of it 
is therefore enjoinecl him, and not the other. 
If, moreover, desire be an iuternal operation 
of tho mind, the obligation of tho law, in 
this particular, rests upon the argument of 
such desire. iSowthe mere power of com¬ 
mitting the carnal act is an argument of 
tho desire for such act; and avS this power is 
established only by property and possession, 
it follows that property and possession are 
the occasions of this obligation of abstinence. 
—lliis law, therefore, extends to a right of 
property, in nil its different modes of being 
acquired, such as by purchase, donation, 


not perform the act of Azil with her without ^ by law prohibited from having any carnal 
the consent of her master, : connexion with her. In tho same manner, 

also, this abstinence is incumbent where a 
person buys a female slave who is a virgin ; 
for tho law proceeds according to the proof 
of the cause which prompted it, and not 
aocoi’ding to the proof of the propriety or 
expecUency, as these relate to what is in-* * 
ternal and unhnow’n. 

In"the purchase of a mensiruoits female 
slave, the purchaser mmt vHiit for another 
complete term. — l'^ a person purchase a 
female slave during her menstx'uation, no 
regard is paid to this menstruation with 
respect to aetermiuing the abstinenco.h In 
tho same manner, also, no regard is x)aid to 
a menstruation which occurs between the 
time of taking possession and the time of 
the right of property being established, by 
purchase, or tho like ;—^ana so likewise, re- 
gard is not paid to the delivery of a female 
slave between the cstablisliment of a right 
of property in her, and the act of taking 
possession (contrary, however, to the opinion 
of Aboo Yoosaf). The reason of this is, that 
the occiiiTence of right of property and pos¬ 
session is the cause of purification being re¬ 
quired ; and tho obligation of observing the 
purification is au effect of property and pos¬ 
session. ; and the effect cannot take place be¬ 
fore tho occurrence of the cause. The same 
rule holds with regard to such ruenstrnous 
purgations as may happen previous to the 
procuring of sanction, in the cUvSe of an un¬ 
authorized sale of a female slave, notwith¬ 
standing the purchaser may be seised of her; 
—and vSo likewise, w'here the courses happen 
after the seisin in the case of an illegal con¬ 
tract of sale, and before the slave is pur¬ 
chased by a valid contract; for in none of 
all these cases do the present courses deter¬ 
mine the abstinence. 

A person purchasing his partner*s share in 
a female slave must ivait until her next puri~ 
A 11 STINENC.E is requisite in the 
ease of a partnership female slave, where 
one of two partners purchases the other’s 
share; for here the cause is complete, and 

upon the completion of the cause the elfect 
takes place. 

Other rules to he ohserved respecting female 
slaves.—Ilf a person purcliasc a Magian 
female slave, or receive her in donation, and 


* A phraseology runs throughout this sec¬ 
tion which renders the translation of it into 
English particularly difficult, as the precise 
meaning of the term Istibra cannot be ex¬ 
pressed by any single word in our language. 
—The beat Arabic lexicons define Istibra to 
signify “ the purification of the Avomb.”— 
The term., however, must here be re^reived 
in a more involved sense; for Istibra, does 
iiotj in fact, mean simply purification, but a 
desire of, or (as rendered in the text) a Avait- 
ing for purification; for which reason the 
translator renders it purification, or absti- 
11 once, as best suits the context. 


* The slave licensed to trade is^ in this 
case, supposed to have been prohibited from 
cohabiting with the slave, aa the goods he 
sells or purchases aro presumed to bo the 
property of another, namely, his master. 

t Arab, Fee babal Istibra ; (literally) “ in 
point of purification,’’—meaning that puri¬ 
fication requisite to determine the abstinence 
imposed on tlie purchaser of a female $lave. 
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died 


ilus taking possession of her, have | this point have been already detailed^ 

her courses, and then become a Muslima,— the heorl of ShafFa.—The opinion of Aboo 
or, if person purchase a female slave, and Yoosaf has been adopted by Ka?:ee 9 in their 
make her a Mokatiba, and she, after his | decisions, where it has appeared that tho 
taking possession of her, having voided her ^ seller had not cohabited with the slave from 
courses, prove unable to discharge her nm- ■ the period of her courses antecedent to the 
—such courses are sufficient to establish = sale;—and, according- to the opinion of Mo- 
tho requisite puriheation, in either of these hammed, when the contrary has been proved, 
casts, as having happened after the occur- j The device which may be practised in a case 
rence of the cause for waiting, namely, right . where the purchaser is not married to a 

rt ... I * -If, 4-1.. « "U ^_* A T_ _ 


of property and possession. 


I free woman,^ is that he may first marry the 


In cases where a female vslave, having i slave, and then purchase her.t—If, on the 
eloped, returns to her master,—or, having i contrary, he be^ already married to a free 
been taken away, or hired out, is restored,— | woman, the device in that case is that the 
or, having been pawned, is redeemed,— ; seller, previous to the sale, or tho purchasei*, 
abstinence is not requisite, for the cause of' before ta.king possession, give the . slave in 


it (namely, the acquisition of property and 
possession) does not exist in either instance, 

TP%pre the carnal act is itnluwfid^ all 
incentives to it are prohibited.-~h( every 
case where^ abstinence is enjoined, and car¬ 
nal coniiexion prohibited, all sorts of allure¬ 
ments and dalliance, such as kissing and 
hugging, are likewise prohibited, as these 
lead to the commission of unlawful acts. 
Add to this, tho possibility of thoir being 
committed on the property of another, as 
may happen if the slave prove with child 
and the seller lay claim to her. (Tt is 
reported from Mohammed that dalliance 
with a captive slave gill is lawful.) 

Pregnant tvomen are purified hy delivery^ 
and immahtre females by the lapse of one 
month.'-H.TLis. purilication of a pregnant fe¬ 
male slave is established hy her delivery, and 
that of a girl in wdiom the menses have not 
yet appeared, by the lapse of a month, that 
space being, witli respect to such an one, a 
substitute for the courses, in the same man¬ 
ner as holds in the ease of a woman under 
Edit.* * * § If I however, the menstrual blood 
should discharge itself before the expiration 
of tho month, the purification by lapse of 
time is annulled, because of the ability with 
respect to the original eir cum stance, prior 
to accomplishing tho object of the substi¬ 
tute. 

Pule respecting adult females not subiect 
to die courses. — lir the courses be delayed in 
a female slave who is of age to be subject to 
them, it is in tliaf case requisite to refrain 
from any carnal coiitiexion with her, until 
it appear that she is not pregnant, when it 
becomes lawful to cohabit with her. (This 
opinion is quoted from Haneefa, in the Zahir 
Eawayet, without specifying any particular 

^^^D^vices used to dude the abstinence re- 
quireil—lT is allowable, according to Ahoo 
Yoosaf, to elude the abstinence by the prac¬ 
tice of a device ; in opposition to the opinion 
of Mohammed. The arguments of each on 


^ See Edit, YoL I., p. 128.—There seems 
here to bo a small mistake in the text, as the 
Edit of a female slave not subject to the 
courses is determined by the lapse of a month 
and an half 


marriage to another person (who must, how- 
over, be one in whom they can conhde, that he 
will not cohabit with her, and that he will 
divorce her), and then, that the party pur¬ 
chase the slave, in the former instance, or 
take possesixsion of her, in tho latter,—and 
the husband divorce her; — because as the 
purchaser was at any rate prohibited from 
cohabiting with the slave at the time when 
the cause of the abstinence first operated 
(that is, when he first acquired property and 
possesion), no abstinence is therefore re¬ 
quired aUer she did become lawful to him, 
as regard is paid to the time and circum- 
stances under which the cause takes place; 
in the same manner as where a person pur¬ 
chases and takes possession of a slave who is 
in her Edit,—in which case, upon the expi¬ 
ration of the term of 'Edit, abstinence is 
no longer required, since in this case the 
slave was not lawful to the purchaser at tho 
time of the cause taking place. 

A person pronouncing 7Ahi.iT must entirely 
abstain from his icife until he have made 
expiation. — It is not lawful for a person who 
has given abusive language to his wife,t 
either to look at her pudenda in lust, or to 
cohabit with her, or to kiss or touch her, 
until such time as he have performed expia¬ 
tion ; because, as it is unlawful for him to 
copulate with her until after expiation, it is, 
consequently, unlawful that he enter into 
dalliances with her, since the caiiso of an 
illegal act is likewise illegalin the same 
manner as holds in cases ofYttikafi and 


* This condition is here made, because it 
is not^ lawful for a Mussulman to marry a 
slave if he should be previously married to 
a free womnu. (See Vol. I., p. 31.) 

+ It is here understood that marriage 
exempts from abstinence. 

t Literally, “it is not lawful for a Mojda- 
hir/’—moaning a person who'has pronounced 
a sentence of Zihar upon his wife. (This 
whole passage will be lietter understood by 
a reference to a Zihar,^ 701.1., p. 117.) 

§ Yttikaf is a religions austerity prac¬ 
tised by the most pious of the Mussulmans 
in the last ten days of the month of Ram¬ 
zan they remain during that period in a 
mosque, without ever departing from it but 
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or whero^ a person, by laistalre/ case an Edit is incumbent upon ber,Srf 
' ColuiMw with the wife of another,—in which I this is the same as a yalid inarmige, with 
casc^she must observe an Edit; during ; reg-ard to rendering the enjoyment of her 



which, as it is unlawful for the husband to 
have conueiion with his wife, so it is like- 
ivise unfawful for him to use any of its 
incentives with her. It is otherwise during 
the courses or fasting, for, although copula¬ 
tion bo at such time prohibited, yet dalliance 
is luwd'ul, because the courses are frequent 
and of long continuance, engrossing a great 
part of life, as they happen once every 
month, and continue ten days every time ;— 
and, in the same manner, the dayshf fasting 
are protracted to one month by the divine 
ordinances, and (among pious persons,) volun¬ 
tarily occupy a considerable part of life ; — 
whence if dalliances were forbidden during 
those terms, it would tend to restrain men 
too much m their enjoyments. 

A person imliUging in immtonness laith 
fv)o female slaves tvho are sisters^ must put 
one of them away before he can have con-* * 
nexion with the other, — a person, incited 
by passion, should kiss two female slaves 
who are sisters, he is not in that case per- 
imtted to have carnal counejtion with either 
of tliLin, or to kiss, touch, or look at the 
pudenda of either in lust, until lie render one 
ot them iinlawlul to Lira, either by making* 
her the property of another, in whatever 
manner he may choose, or by giving ber to 
another in marriage, or by emancipating 
her ; because it is not lawful either to copu¬ 
late or to enter into dalliance (such as kiss¬ 
ing and hugging) wUh two sisters. But 
whenever one of them is rendered, unlawful, 
the enj^ciyment of the other is permitted to 
him.— (The transfoi of a part of the slave, 
in this instance, is the same as a transfer of 
the whole, with respect to the illegality of 
enjoyment ,t and so likewise the emanci¬ 
pating her, or rendering her a Mokatiba in 
part.) If, on tho contrary, lio let one of 
tlKUi to hire, or pawn or create her a 
Modabbira, the other is not thereby made 
lawful to him, as he does not by any of 
tiieso nct« rt'liiiqiihh his property in her. 
If, also, he should give one of them in mar¬ 
riage to any pemn by an invalid contract, 
he does not thereby acquire a right to enjoy 
the other; unless, noJi^ever, the husband of 
that ono consummate the marriage, in which 


when the calls of nature absolutely force 
them, abstraeting themselves at the same 
time from all enjoyments. 

* Ihram is the period during which the 
pilgrims remain at Mecca. — They are tlien 
subject to a number of strict regulations, 
and are particularly enjoined to refrain 
all worldly pleasures. 

- t That is to say, bo wiU as com|)letely 
render one of the sisters illegal (or forbidden) 
to him (and. consequently legalize his con¬ 
nexion with the other) by selling or other¬ 
wise transfer rang bis property in a part of 
her, as by transferring her in toto. 


illegal. If, also, he once carnally enjoy on<. 
of them, he may afterwards continue to <.lo 
so ;-;-but _he cannot then lawfully have con¬ 
nexion with the other; for if so, it would bi 
a coimexicu with two sisters, which is un¬ 
lawful ; but this cousequenoe is not induced 
by connexion witli one of them. 

Ant two women who arc related to each 
other in a degree that prevents their being 
lawfully tnarried to the same person, arcj 
considered as sisters, and are consequently 
subject to the rules exhibited in the pre¬ 
ceding case. 

Men 7niist not kiss or embrace each other, 
—Ix is abominable for one man to kiss 
another either in the face or hand, or on any 
other part; as it ivS likewise for two men to 
embrace eacli other. Tahavee reports that 
this is the opinion of Haneefa and Moham¬ 
med; but that Aboq Yoosaf holds it not im¬ 
proper for a man either to kiss or embrace 
another; because it is related that when 
Jaffier came from Abyssinia the prophet 
embraced him and kissed him between the 
eyes. Tlie argument advanced by ITnneefa 
and Mohammed is a tradition that the 
prophet prohibited both kissing and embrac¬ 
ing ; and with respect to the circumstance 
adduced by Aboo Yoosaf, it must be eon- 
strued ns having happened prior to the pro¬ 
hibition. The learned, however, have said 
that this disagreement between oar doctors 
concerning the act of embracing, respects 
only a case where men are not properly 
dressed, as where, for instance, they are in 
drawers only ; but that those acts are allow¬ 
able, in the opinion of all our doctors, w'hen 
the parties are clothed with an under and 
upper garment.—This is the most approved 
doctrine. 

But they way join hands, — The joining 
hands by w^ay of salutation is allowable; for 
the prophet Has said, “ Whosoever joins his 
hand to that of his brother Mussulman, 
and shakes it, sliall be forgiven of his 

Section VL 

Of ihr. Rules to be observed in Sale, 

lyuntj nuiy he sold; but not human 

There is no impropriety in the sole 
of dung ; but it is abominable to sell hmnaii 
excrement. Shafei maintains that tho sale 
of dung is likewise abominable, because of 
its being actually filthy; in the same manner 
as excrement, or the undressed skin of a dead 
animal.—The argument of the Ilaneeiites 
upon this point is, that dung is capable of 
yielding profit, as it is commonly strewed 
upon, laud, in order to render it more fertile; 
and as it thus yields a profit, it is therefore 
a valuable property, the sale of which is 
lawful. 

^ Unless mixed with mud ,— It is otherwise 
with respect to excrement, as that is incapa- 
l)le of pi'olit, unless it be mixed with mud, 
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sale of it becomes lawful,* aocord- 
^wliat is reported froiu Mohammed; 
T^icb. is appro s'ed. 

A person maf/purchase and have connexion 
with a female slave on the faith of the sellers 
assevUon respecihtg her,—-^\st' a person see 
another sclliugr a female slave, he at thi^ 
same time kp.owin.g her to be the property of 
some other person, and he be informed by 
the seller tlmthe has been empowered by 
thfit other to^ dispose of her,’ ^ it is in that 
case lawful for him to purchase her, and 
have oarhal oonncxioii with her ; beoauae 
the word of one man, although he be not 
upright,t may be received in temporal 
matters, provided there.be no opponent to 
shake the credit of his testimony.—The 
same rule also holds if th© seller allege that 
he had received her in, donation from the 
other, or that ho had bought her from him ; 
tvith this difference, however, that he is 
hero required to be of an upright and trust¬ 
worthy character and so likewise if he be 
not,, trustworthy, provided the purchaser 
believe that he speaks truth ; but if lie dis¬ 
believe him, it is not lawful for him to pur¬ 
chase the slave. The law is the same, if the 
purchaser, not having previously known the 
female slave, be informed by the seller, that 
‘* 3 ho is tho^ property of another, who has 
empowered him to sell her,’'—or that “ he 
has purchased her from such a person,’*—If, 
on the other hand, knowing her to have been 
in the possession of another, he do not 
receive any information from the seller, he 
cannot in that case lawfully purchase her 
until he know by what means the seller has 
acquired a property in her ; for her having 
been in the possession of another is an argu¬ 
ment of her being the property of another. 
If, on the contrary, he should not know her 
to have been before the property of another, 
he may then lawfully purchase her, notwith¬ 
standing the seller bear a bad character; 
because possession, even with an unjust 
man. argues property; and suspicion, or 
nrohabl-’ conjecture, lose all force in any 
o.nse where a legal argument can be urged. 
Where it is ovident, however, that a person 
of such appearance as the seller is not likely 
to he the proprietor of her, it is most prudent 
ou that account to avoid buying her. Never¬ 
theless, if the purchase he made, there are 
hopes of its being lawful, because of its 
being supported by a legal argument. 

Bid if the aelier he a slave, precaution 
mmt he used.—Iv the person who offers the 
female slav© to sale be a slave, male or 
female, in that ease the other must neither 
accept nor purchase her until he enquire 
i uto the circumstances; because, as property 
cannot bc a proprietor, it is evident that 
some other is the proprietor of her. It, 



* Because in this case the mud or manure 
is the article sold, the ordure being merely a 
dependant. 

t Arab, Adil, in opposition to Fasik. 


however, the seller inform him tliekL/J 
master had licensee! him to sell her,’* lua 
word may in that Case be taken, provided ho 
be upright and trustworthy; but if he bo 
otherwise, the purchaser must ho guided by 
probable opiniou; and if he have not the 
mean.s of forming any opinion bt him, 
whether good or bad, he must^ not in that 
case purchase her, or admit his allegatiou 
concerning her. 

A woman may marry {after observing her 
Edit) on receiving authentic information of 
her widowhood or dicorce.—lv a person oi an 
upright and trusty character inform a woman 
that her husband who was absent had died, 
or that he had divorced her thrice,—or, if a 
person of a reprobate character deliver her 
a letter from her husband, wherein hfi 
acquaints her of his having divorced her, 
and she, not knowing for certain that the 
letter was >vritten by her husband, should 
however be led to think so, in either ol 
these oases she may lawhiliy obsei've her 
Hdit, and then marrybecause in this 
instance a circumstance destructive of tha 
former marriage has occurred without any 
person appearing to contradict it.^ In the 
same manner, also, if a woman inform a 
man that her husband liad divorced her, and 
that the stated period of her forboaranco 
had elap.sed, the man may lawfully marry 
her. Ji, also, a woman inform her former 
husband who had divorced her thrice, that 
** after the lapse of her Edit she had married 
another, with whom she had coliabited, and 
that liaving divorced her she had a^aiu 
completed her Edit from that divorce, the 
first husband may in that case lawfully 
marry her again. The Jaw is also the same 
where a woman informs a person that, 
having been a slave, she had received her 
freedom. 

Informutl^i tending to annul a marriage. 
}nusi not he credited unless supported by 
testimimy.-Ar a person inform a woman that 
her marriage had been originally unlawful, 
inasmuch as her husband was at that time an 
apostate, or her foster-brother, his w^ord la 
not in that case to be credited, unless con¬ 
firmed by the evidence of two men, or of one 
man and tw^o women. So_ likewise, if a per - 
son inform another that hia wife had been an 
apostate at the time of marriage, or that she 
is his foster-sister, he is not m that case 
permitted either to marry the sister of that 
woman, or to marry other four women, until 
the information so given be fortihed by the 
attestation of two upright men. Jfor here 
the husband is informed^ of an illegal eir- 
oumstance eo-existent with the marriage; 
whereas his execution of the contract of 
maiTiage is an argument in favour of its 
validity, and a denial of its illegality ; and 
hence the information of the other is appa¬ 
rently contradicted. The case is otlierwiso, 
however, if a person, having married a child, 
should be informed that she had afterwards • 
sucked the milk of his mother or sister; for 
the information so given is to be believed, 







Mwisr*. 



xily.] 


aeominatkws, 


the bar to tho marriage is sub- 
^ and not eo-existent'W'ith, the 

contract; nud the execution of the contract, 
being antecedent to the cireiimstanoe of its 
illegality, does not therefore afford any proof 
of its non-existence; ’whence the iniorma- 
tion is not controverted* 
ui man not at liherti/ to marry a femah 
daue on her n^ft ynimg him that she is free, 

—It? u girl, so young as to be unable to give 
ally aecoimt of herself, being in the posses¬ 
sion of a man who asserts her to be his pro¬ 
perty, should bo afterwards, when she 
arrives at the age of maturity, met in I abominable, 
anotlier city by a man who formerly know 
her, and tell him that ‘^she is a free 
woman,” ho is not, on the strength of her 
■\^'ord, permitted to marry her, as there is an 
argument against the truth of it, namely, 
her ha’ving been in the possession of another. 

A Mussulman is not allotted to pay his 
(Tehts by the sale of wine ; hut a Cnristian 
may pay his debts in this manners —-Ip a 
Mussnlmau, involved in debt, should sell 
wine, it is abominable in his creditor to 
receive payment in the money so obtained ; 


where the effects of it are extended to' 
people ; as is the case when thf' monopoly is 
made in a small, city. It is otherwise, how- 
overj where it carries not along with it any 
sensible detriment to llie people, as whore it 
is done in a largo city. Tho law is similar 
in the case of forostallin|;’, The learned, 
however, remark that this is where the pur¬ 
chasers neither conceal from tlic merchants 
the price current of the market, nor deceive 
them in it; for if thpy either conceal 'or 
deceive them in the established prices, tho 
anticipation of the market is in such case 
abominable, whether it be hurtful in its 
consequences or otherwise.’ The restriction 
of the term Ihtiknr, or monopoly, to tlio 
necessaries of life and the food of animals is 
according to Ilaiieefa. Aboo Yoosaf has said 
that the hoarding of anything, the deten¬ 
tion of wliioh from circulation, pinduces bad 
consequences, although it be such articles as 
gold, silver, or cloth, cornea equally within 
the detinition, of a monopoly. It is reported 
from Mohammed, on the contrary, that the 
withholding of cloth from the* market does 
not constitute a monopoly. It therefore 


whereas, if the debtor were a ^Christian, it ( appears that, according to Aboo Ycosaf, 


would be allowable so to do. The reason of 
this distinction is, that in tho former in¬ 
stance the sale ’was invalid, as wine is not 
valuable to Mussulmans, and tho price of it 
being therefore the property of the pur¬ 
chaser, cannot be lawfully received in pay¬ 
ment. In th('. latter instance, on the con¬ 
trary, the sale wns lawful, wine being a 
valuable commodity amongst Christians ; 
and as, consequently, the price of it is the 
prop^uty of the seller, the discharge of a 
debt from such price is lawful 


regard is paid to the actual detriment in 
determining tho^ monopoly, as that is the 
cause of its being abominated; whereas, 
according to Haneefa, regard is paid to tho 
particular detriment. Decrees pass accord- 
mg’ to the latter opinion. It is to be observed 
that, if the period of detention be short, it is 
not a monopoly, as not being then attended 
with any detriment.^ If, on the contrary, 
the period be h).n§r, it becomes an abomin¬ 
able monopoly, as it then induces detriment. 
Some have, said that by a lonsr period is to 


It is ahominahk to monopolize the neces- bo understood at least forty days, because of 
saries of life ; or to forestall the market .— | a saying of the prophet, “ verily, ’whosoever 
Tx is abominable to monopolize* the neces- ! hoards victuals for the space of forty days 


aarios of life, and food for cattle, in a city 
where such monopoly is likely to prove 
detrimental. So likewise is’it ahominablo 
to forestall; f us where people leave a city to 
meet a caravan with a view to purchaso 


IS at variance witli God, and God is at 
variance with him.” Others have said that 
a month is a long space, and tliat any time 
less IS a short space ; and that the degree of 
guilt rises in pro’Dortion to the necessities of 


goods and lay them up. This, however, is : the people, and the effect of the monopoly in 
iniraatc^rial, when it tends not to tho injury producing a famine. Others, 


of any one. The argument, in this casc,»is,a ! said, that altliaugh there be a fixed ’period 
tradition of the prophet, who said, “ Blessed I for rendering if;’ punishable in this world., 
is the JAT/rii, and accuTsed is the mono- ^ still it is oriminaf, ho’vs^ever short the period 

polizer.'’ i^By ialib is to be understood a -• - . 

merchant who brings camels, goats, and bo 
forth, for sale.) Another argument k, that 
grain is connected with tho rights of every 
one, ivhence tho withholding it from sale is 
an invasion of the general rights of mankind, 
and t 
food. 


Ynay be. short, it is not good to trade^ in 
,grain, or .commodities of that nature. 

Jint a person may monopolize the produH 
of Ins oton (jvoundsy or what he hrinqs from 
a distant’ a person shauld lioard a 

, . " .1 . ' ! Tmntity of grain, being the product of his 

and uii occasion of. scarcity in their necessary ' own cultivation, or ivhich he Iiad brought 
forifl- iSach an act is tlieieforo abominable i from another city,—in either of these cases 
_ __ _ __ . it is not deemed an abominable monopoly:— 


* Arab. Thtihar It is explained in the' " ’ - 

text to signify, in its literal sense, the laying j * By trading is not here to bo understood 
up of anything j and in the language of the I simple purchase and sale, but the usujtl 
T..\w, tho purchasing of grain, or other nc- 1 practice of nidrchants in keeping up their 
cessaips of life, and keeping them up with a ^ commodities, and watching the turns of tho 
view to enhance the price. ... - . 


t Arab, lalakkee. 


I market, in 
I advantage, 


order to sell to tho greatest 











ABOMINATIONS. 


_:t aot so in the first case, because sucli 
product Being an immixed right of his own, 
without any relation to that of other people, 


Sl 


of a monopolizer ’without his oonfj 
Some say that upon this point there is a 
diversity of opinion, in the same manner as 


be 13 therefore permitted to hoard it up ; and i in the oaao of soiling the effects of a debtor 


in the same manner as it is lawful for him 
not to cultivate the seed, so is it lawful for 
him not to sell the productnor is it so in 
the second case, according to the opinion of 
Haneefa, the reason in support of which is, 
that the rights of the people extend only to 
what is collected in the city, or what is 
brought thither from its dependancies. Aboo 
Yoosaf, on the contrary, deems this practice 
ahonunable, because the tradition recorded 
on this head is absolute. Mohamraed, also, 
has said that every place from which grain 
is frequently brought to a particular city 
may be deemed a dependancy of it; and that 
a monopoly of w^hatever may be brought 
from such place is forbidden, as the rights 
of the people are connected with it. It is 
otherwise, however, where goods are brought 
from a distant place, such as it is not cus¬ 
tomary to bring them from; since in that 
case the rights of the community are not- 
concerned. 

Sovereig^is must not fix prices . — It is^ not 
the duty of sovereigns to establish fixed 


whilst others maintain that it is lawful 
in the opinion of all our doctors, because 
Haneefa holds it just to inhibit a froeraan, 
with, a view to removing a common evil, as 
is the case in the present instance. 

Arms must not he sold to seditious per sms, 
—It is abominable to sell arms in the time 
of sedition to a person whom the seller 
knows to he a rebel, as this is a canao of 
evil. If, however, the seller should not 
know the purchaser to be engaged in the 
rebellion, he may then without blame sell 
arms to him. 

The crude Juice of fruit may he sold for 
the purpose of making tvine, — There is no 
impropriety in selling^ the juice of dates or 
grapes to a person w^hom the seller may 
know intends making wine^ of it; for the 
evil does not exist iu the juice, but in the 
liquor, after it has been essentially changed. 
The case is different with respect to selling 
arms at a time of tumult, since in that in¬ 
stance the evil is established, and exists in 
tho original thing, arms being the instru- 


prices to he paid by the community ; because ments oi sedition and rebellion. 


the prophet has forbidden this, saying, 
“ Establish not prices, ns these are regu- 
Iflted by Gon.’' Besides, the price is the 
right of the merchant, and the measure of it 
is therefore loft to him; and sovereigns are 
not entitled to invade any such right. 

Except in cases of necessity .^— Except 
where the welfare of the community is con¬ 
cerned, as shall presently be made appear. 

A monopolizer, upon information, must he 
required to sell his superfiimis provisions.— 
Ie a person .‘ruilty of a monopoly he brought 
before the Kozee, he must direct him to sell 
whalever he may have laid up more than is 
amply sufficient for the suhsisttmee of him- 
3 {df and family, and must prohibit him from 
the like practice in futureand if, after 
this, ho should again monopolize, the Kazee 
may then chastise him at his own discretion. 

A comhination to raise the price of pro-- 
visions must he remedied hy the magistrate 
fixing a Ie victuallers, taking ad¬ 

vantage of the necessity of the people, raise 
Ihe market to an exorbitant rate, and the 
Kazee be otherwise unable to maintain tho 
riahts of the people, he may in that case 
regulate the prices, with the assistance ot 
men of ability and discernment. Notwith¬ 
standing this, however, if they should C 9 n- 
tinue to sell their grain at a rate exceeding 
the fixed standard, the Kazee must confirm, 
the sale, nor hss he the power of annulling 
it. This, according to Haneefa, is evident; 
for he holds it unlawful to iubibit a freeman 

in this respect;—and so likewise, accordmg 

to the two disciples, unless the inhibition 
nllhct only some particular people, since 
(agreeably to their tenets), inhibition is not 

allowed where it is indefinite. 

Is it lawful for a Kazee to sell the gram 


A house may he let to hire anyivkere out 
of a city for the purpose of a pagoda or a 
church.— \V a person let a house to hire in a 
village, or in the neighbourhood of a city, iu 
order that the lessee may convert it into a 
pagoda, or a Christian church, or that he 
may sell wine in it, it is immaterial, ac¬ 
cording to Haneefa. The two disciples hold 
such lease to be im^iroper, as tending to 
promote sin. The arguments adduced by 
Haneefa are, that the compact is formed 
with a view to obtain profit from the house, 
which becomes due immediately upon the 
delivery; that the guilt exists only in the 
act of the lessee; and that, as ho is a free 
agent, no crime of his can therefore be re¬ 
flected upon the lessor. The reason of re¬ 
stricting the place, in this instance,^ to a 
village, or the neighbourhood of a city, is 
because it is illegal to let out a house in a 
city for any of the above-mentioned purposes, 
as there the light of the Mussulman religion 
is supposed to blaze, which is not alw^ays 
the case in other places. Tho learned, how¬ 
ever, have said, tnat this refers only to the 
neighbourhood of Koofa, because many 
infidels reside there: but that in any other 
place where the Mussulman religion prevail"' 
it is Tinlawfiil. This latter opinion is the 
most authentic. 

A Miissubnan may carry ivinc for an 
infidel, and receive wages for so doin (^.— If 
an infidel hire a Mussulman to (^arry w ine for 
him, and afterwards p’ciy him for his labour, 
the money so obtained is ^ lawful to the 
Mussulman. The two disciples have said 
tliat it is abominable, as being the instru¬ 
ment of sin. and like’wise because the 
prophet (according to tho Rawayet Saheeh) 
has denounced curses upon ten severrd 







ABOMINATIONS. 


- ai'e ooncerued in wine, amongst 

ivlima }ttc they who carry it. The argument 


Infideh may enter the sacred 
TaiEKT] ia no impropriety in a Polytheist* 



of ifaneefii is, that the ein lies only in the ] entering the Haered niosquq.t ^^Shafei held 
drinking of it, -sihioh is the act of a free 
agent; that the carrying it is no ways allied 

to the drinking of it; and that the object .— -- - 

of the porter is not that another should port of his opinion, is, that God has said in 
drink it, bat only that he himaelf should I the Bohan, “ Assoc, iatohs a,re iMPtrraq 


this to be abominable; aad Malik has said, 
I that it is improper for such to enter into any 
mQ8que.-“The argument: ot Shafei in sup- 


obtain the reward of his labourand with 
' respect to the tradition aboye alluded to, it 
refers only to a case where the wine is 
carried with intent to promote sin. 

Hides respecting the ground and houses at 
J/fcfcca.—T hkhe is no impropriety in the 
sale of the walls of the houses at Mecca, but 


AND 'IHI'mEirOJBE MTJST NOT BE PERMITTED 
TO ENTER THE SACRED MOSQUE.^' Another 
argument is, that nn iniidel is never free 
from ^ impurity, as lie does not perform 
ablution in such a manner as to work a 
purification; and an impuro man is .not 
allowed to enter into a mosque. The same 


it is abominable to sell the ground on which ' arguments have been urged ny Malik-; but 
they 8 ta 3 :rl. This is the opinion of Haneefa. j he extends them to any mosque. The aigu- 
Tlie two disciples have said that the ground ' ment of our doctors on this point is drawn 
(Iffi'a Tnnv KRpTvifif-' he Roid i: nnd it is ! from a tradition that tho nrnnfipt halcrpd 


also related that Haneefa accorded in this 
opinion; because in the same manner as the 
houses are property, ^ so likewise is the 
ground. The real opinion of Haneefa, how¬ 
ever, is that it is improper; because the 
prophet has said, “ Mecca is sacred, and the 
houses there can neither be sold nor in- 
heited,’* Mecca, moreover, is sacml, as 
being a dependancy of the Kaba, and the 
place whcK reverence is particularly shown 
to it; wTienctit is not lawfrd either to hunt 
at Mecca, or to eit the thorns or grass which 
grow there (excepi. when they have faded 
and become parched) ; uito shake the leaves 
off the trees growing there. 

It is abominable to let ihe ground at 
Mecca., because the prophet ha,'^ sa’ii, “Who¬ 
soever hires out tho ground of Mtcca is 
guilty of usury: whoever has use for the 
ground at Mecca, let him reside in it; anA 
whoever possesses more than is sufficient for 
his own purposes, let him bestow it upon 
others, “ 

Implied usurij is ahominable. —Ie a person 
take from a merchant something he may 
have occasion for, and leave with him a 
certnin number of dimis (for example) he is 
guilty of ail abomination; because, in thus 
taking what he wants, ho derives an ad- 
va.ntage from a loan {namely, the money he 
leaves witli tho merchant;) and the prophet 
has prohibited us from taking interest on 
loans. Re must therefore first deposit the 
dirins with the merchant, and then take 
from him whatever ho may want; as the 
money is in this case a trust, and not a loan, 
insomuch tliat the merchant is not subject 
to pay a compensation in case of the loss of 
it. 


several of the tribe of Sakeef, who were 
infidels, in his own mosque. Besides, as 
the impurity of an infidel lies in hia un¬ 
belief, he does not thereby defile a mosque. 
With respect, moreover, to the text above 
quoted, it merely alludes to infidels entering 
a mosqne in a haughty and forcible manner, 
and to a custom which was practised in tho 
days of ignorance of ’walking about tho 
mosque naked. 

It ts ahominable to heep eunuchs, — It is 
abominable for a Mussulman to kee pounuebs 
in his service,'as the employment of them is 
a motive with men for reducing others to a 
like state, a practice which is proscribed in 
the sacred writings.^; 

It is allowed to castrate cattle. —It is not 
abominable to castrate cattle, or to make a 
horse copulate with an ass, as these tend to 
the benefit of mankind. Besides, it is vo~ 
Uted, in the Nakl Saheeh, that the prophet 
rode upon a mule, which, if such promiscu¬ 
ous pitP^'calion of animals had been piohi-* 
bitea, he f ould never have done, as thereby 
I a door woulu have been opened to siu. 

A Jew or may he visited dur~ 

mg sickness. — Thek^' impropriety in 

visiting a Jew or during their 

sickness, ns this affords tlU1^ ^ con¬ 

solation ; and the xaw UdCkS prohibit ns 
from thus consoling them. Nav» «arotold, 
ill the Nakl Saheeh, that the p/opket visited 
a Je^w who lay sick in hia 

T am zfivocatw7is iu j)rayel not allowed ,,— 
It is abominable that a offering 

up prayers to God, should ^ heseech*. 

thee, by the glory of thy I ov “ by 

the splendour of thy thry^® I for a style of 


Section VII, 

Mkcellaneouji Crises, 

The Koran ought to he written without 
mmls or poinU.—lT is abominable to dis¬ 
tinguish file sentences of the Koran with 
marks, or to insert in it the points or short 
vowels. Nevertheless the learned amongst 
the moderns have said that these distinc¬ 
tions arc proper when made for the use of a 
foreigner. 


* Arab. Moshirrak* associator, 

including all who 

Godhead, and applying to [trini¬ 
tarian] Christian^ > Idolaters. 

t This is a r^^^sque in Mecca, so called 
because the prc>P^^®^ frequently offeit d 
up prayers in. it;. „ i . 

t That is,^ in the Koran, which is termed, 
by way pre-eminence, the Bharra, or 
L.UV, 














would lead to suspect that the 
Akcib'hty derived glory from the heavens; 
whereas the heavens are created, but G-od, 
with all his attributes, is eternal and immu¬ 
table. It is, howcYcr, recorded bj^ A boo 
Yoosaf, that there is no impropriety in this 
(an oT)inion which has been likewise adopted 
by Ab 00 Lais), because it is related of tho 
prophet that he ottered up a similar prayer 
to Gop. Our doctors, on tho other hand, 
liave ur>red that this tradition is uncertain; 
and that to abstain from 'wbatsoever is sus¬ 
pected of being wrong is most prudent and 
afh iaable, 

lx is abominable to say, in. a prayer, ' I 
beseech thee, 0 Gop, by the iiigjtt of 
(any particular person), or “by the rtobt 
of’' (any of the prophets); because none of 
his creatures is possessed of any right with 
respect to the Creator. 

CittfiiiuQ dtsOfllowed. —It is an abotui- 
nation to'play at chess, dice, or any other 
gam© j for if anything be staked it is gani- 
bting, which is expressly prohibited m the 
ICnuAViorif, on tho other liand, nothing 
bo hazarded, it is useless pud vain. Besides, 
the prophet has declared all the eutertain- 
nionts of a Mussulman to bo vain excepting 
three; the breaking in of his horse; tho 


ABOMmATIONS. 



tnree; tne orca^iug m | 

drawing of his bow; and tne playing and , upon tins subject. 

___•_ 1- r _mr-IfU Iv^a ■•iTTiroa rti'i 


and his presents consisting of cl^-%i^ 
money in other words, they are all equally 
abominable in the acceptance, as being all 
gratuitous acts, to which a slave is not com¬ 
petent.—The reason, however, for a more 
favourable construction of the law, in this 
particular, is that tho prophet accepted a 
present from Soliman. •when ho wa.3 a slave, 
and from Bareora ’when she ’was a Mokatiba, 

A number of the companions, also, accepted 
an invitation from tne freedman of Aboo 
Kussaid whilst he was yet a slave. Ihere is, 
moreover, a sort of necessity which operates 
upon a mercantile slave, and. obliges him to 
give into these several customs. Tims, for 
instance, if a person, having gone to his shop 
with a view to purchase vTires, and having 
requested of him eotnething to drink, should 
bo refused by him, in that case he would con¬ 
sequently incur the imputation of covetous¬ 
ness, few people would frequent his shop, 
and his trade -would^ thereby be ruined. 
Besides, when a slave is permitted to tr^ide, 
he implicitly possesses all the power of a 
merchant in its full extent. But he is under 
no necessity of clothing people, or of dis¬ 
tributing money to them; and hence v is 
not allowed to him to perform siiol aets, 
in conformity with ’what analog^' suggests 


amusing himself with Ids wives- Several 
of the learned, however, deem the game ol 
chess to he allowed, as having a tendency to 
quicken the understanding; which opinion 
has also been ascribed to Miatei.^Our doc¬ 


tors have founded their judgment in this ! such gift or alms on hisbehalL 
particular on a saying of the prophet, nmnor fn vnmn rk. tbat acts i 
*■ Whosoever plas's at chess or dice does, as 
itw'eiT, plunge his hand into tho blood of 
a. hog.” Moreover, plays of this nature 
apt to withhold men from the adoration; and 
worship of Go.i) at the set periods ; and the 
prophet has said, “ Whatsoever to re¬ 

lax men in their duty to Oo^ig considered 
in the same light with tjAg"practice of gam¬ 
ing.'^ It is also propt^i^ to remark, thQ,t if a 

man play at chess a stake, it destroys the ^ r\C' 

integrity of his ‘rparacter, and renders him a ; i) 0 W^er belongs to the 


JKJkl V4.1.40 ^ . 

Oeneral rules trithrespecMo in fant orphans 
or foundlings. —If a person bestow any 
thing in gift or alim upon an orphan* under 
tho protection a particular person,_ it is 
lawfu.l tor thfc perstm to take possession or 
such gift or alms on hisbehalL—It is neie 
prope?' to remark, that acts in regard to 
m&ut orpliuns are of three descriptions. 

L Acts of guardia-nship, such as contracting 
an infant in marriage, or selling or bujing 
goods for Mm; a power which belongs 
solely to the Waleo. or^nabund guarruan, 
whom the i.AW has constituted the miant 3 
substitute in those points.—ll. Accsaiisuig 
from the wants of an inliinl; ’<u<'h nfl buyuig 
or selling for liim on occasions of need; or 
liiring a nurvse for him, or the like ; wnicti 


iiu.Cf^i,jujr yji. •iiaraULbr, tiiiu. icu,,xv.x« x^x^.^. a I 

Fasik, or rep^pate ; but if he do not play at 
it for a stake integrity of his character 
is not a'ffectC(]. Aboo Yoosaf and Moham¬ 
med hold it ai^Q^iiii^vable to salute any person 
that is engageo.. jn play; since, in thus le¬ 


[juwci .. mairit.iincr of the in¬ 

fant, whether he he the brother,^ uncle, or 
(in the case of a foundiiiig) the klooitaKrt, 
or taker-up, or the mother, provided slio be 
maintainer of the infant ; iind as these ar«‘ 
empowered with respect to such acts, the 


thatis engageo. .-jn -Dlav; since, in thus re- empowered with respect xo sucu 
fraining, oiir abT.Q|.j.{.hce of gaming may be i \\ alee, or natural gimrthan, is also einp'>> 
c^rSh HaiJX o^i the ?ontraJy, holds ; ered with respect to them in a sti supenor 
it-proper, as hein^ tlie means of diverting degreenor is it_ n'QUVHito,^ with r* Pj, 


the parties from their game. 

Vresp.nts {except cloth or money) and 

entertainments may accepted fro7n a 

canWe s/ave,—T hehIi.^ pj no impropriety in 

TUT* n y. _n ainvfl 


ennwe slave .—jcj no iiupruiuitJty lu - ^ - 

a person recchdng a Present from a slave I lor him ; 

• nr in v,Prnn Viim ..p.ithpr bv a Mooltakit, a brother, o. 


to‘the guardian, that tho infant h*\\n hii 
immediate protection.—III. Acts which are 
purely advantageous to the infant, sut?n a*- 
accepting presents or gifts, andkecpinv them 
'• T * - -exercised 


U, aUiaUU I'lXJStllU Xiwxxx K^x...^.w 

who is a merchant; or in .<iooepting froni him 
an invitation to an cutGi*tainment; ^ or in 
borrowing his carriage ; but?-jt is abominable 
to receive from him a presehk £>it]ier of cloth 
or money.—What is hero advanced proceeds 
upon a favourable oonstruetion of the law. 
Analogy would suggest tha,t thert/. is no dif¬ 
ference' whatever between his invitations 


iur UlUl , XV .1 xixwxx - 

either by a Mooltakit, a brother, or an uncle, 
and also by tho infant himsdt, provided he 
1)0 possessed of discretion, the intention 
being only to open a door to the infant’s re- 


^ Arab. Lakeot. Properly, a foundling. 
(See Voi. ii,, p.20ti.) 
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beiLOfactions of an advantageous I property of tbo Mussulman commnmty); 
The infant, therefore, is em- tor a conhnernent to any particular office or 


powered in regard to those acts (provided 
he be discreet), or any person under w'hose 
protection he may happen to he. 

-It is not lawful for the Mooltakit [talcer- 
np] of a foundling to hire him out m ser¬ 
vice ; nor is it lawful for an undo to do so 


duty entitles to maintcnanoe; as holds in 
the case of an executor, or a Mozaribat 
factor who travels with the stock.—It is to . 
be observed, however, that the propriety of 
the Ivazee receiving his allowance irom the 
public treasury is only where he takes it in 


by Ills infant nephew, although he be under I a satisfactory manner, mfchout any condi 
his immediate care. It is otherwise with a +1., 

mother; for she may lawfully let her infant 
child to hire, provided she have immediate 
charge of him; because a mother is em¬ 
powered to iise_ the services of her infant 
cluld by employing him, without tendering 
him any return,—whereas a Mooltakit or an 
uncle has not this power.—If the child 


tion; for if he should refuse to undertake the 
office, unless the sovereign allow him a cer¬ 
tain salary, it is unlawful; because he in 
such case demands a reward for the dis¬ 
charge of an act of piety ; for such the office 
of a Kazee is ; tiay, the exercise of jurisdic¬ 
tion is the noblest species of devotion.—It 
is also proper to remark, that if a Kazee be 


should of himself enter into an engagement poor, it is most eligible, or rather incumbent 
of service, it is not valid, as there is a pps- on him to receive his maintenance from the 


sibility of its tending to his prejudice- 
Still, however, if after having hired himself 
out he sbould fulfil his engagement, it is 
then valid; because in thus conlirmmg it 
his advantage only is consulted; and he is 
consequently entitled to the hire agreed for, 


publio treasury; for otherwise he would be 
unable to sitpport the dignity of his office, 
frojn a necessary attention towards the con- 
corns of his subsistenoo. ^ If, on the contrary, 
he be rich, some deem it most eligible that 
he should not receive his allowance from tho 


yi master' must not fix an iron collar on the public treasury ; whilst others maintain that 


neck of his slave .—lx is abominable for a 
l>erson to fix an iron collar on the neck of 
his slave in such a manner as to deprive 
him of the power of moving his head, ac¬ 
cording to tho custom of tyrants; because a 
punishment of this nature is like the tor¬ 
ments of the damned, and is consequently 
unlawful, in the same manner as scorching 
with fire. 

Jfut he may imprison him .—A MtJSSun- 
MAN" may imprison his slave ; for as a cus¬ 
tom prevails amongst the Mussulmans of 
confining’ people who are mad or seditious. 


it is incumbent on him so to do. The latter 
is the better opinion; because otheiwiso tho 
office might be rendered low and contempti ¬ 
ble ; and also because^ if an indigent person 
should succeed a rich Kazoe, it would then he 
difficult for him to procure a salary, as that 
had been, perhaps, for a long time relin¬ 
quished. 

Case of a Kac^eo dismissed after having 
received his allowance .—ly a Kazee, having 
possessed himself of one year's allowance, 
should be dismissed from his offioo before the 
expiration of that year, there is in this cftse 


so in a similar maimer it is lawful for a per- 1 a disagreement amongst our doctors, in the 


son to confine a slave, that he may prevent 
his absconding, and thus secure his pro¬ 
perty. 

Ghisters are allowed in cases of necessity. 
—It is not abominable to apply a glyster m 
a case of need ; because medical practices 
are approved, in the united opinion of all 
our doctors, as well as by the traditions of 
the prophet. An application of this kind 
is, moreover, equally proper, whether it bo 
administered to a man or woman. It is not 
allowable, however, to have recourse to any 
forbidden thing, such as wine, or the like; 
for it is unlawful to seek health by unlawful 
means. 

'Die allowances of a Kazee are to he de¬ 
frayed from the piihlic treasury .—is not 
improper to defray the allowances of a 
Kazee from tho public treasury, because the 
prophet nominated Atab Bin Osaid Kazee of 
Mecca, appointing him his allowance from 
the public treasury there 5 and he also no¬ 
minated Alee to he Kazee of Yemn, appoint¬ 
ing him his allowanco from the treasury 
there-—Besides, as a Kazee is, by the nature 
of his office, confined to the business of 
guarding the^ rights of Mussulmans, his 
inaintcnauce is therefore drawn from their 
property (and the public treasury is the 


same manner as they liave differed in opi¬ 
nion where a wdfe dies in a similar predica¬ 
ment. * The better opinion, however, is that 
he should restore the excess. 

Female slaves may travel ivithout being 
attended hy a kinsman. — Theee is no im¬ 
propriety in a female slave or an Ara-VYalid 
travelling without being attended by a kins¬ 
man ; because a stranger (as has been al¬ 
ready explained) is considered the same as a 
kinsman with respect to looking at or toiicli- 
ing a female slave; and an Aru-Walid is 
also a slave, as being property, although she 
cannot be sold. 


BOOK X.LV. 

OF THE CULTIVATION OF WASTE LANDS, f 

Definition of Maivat ,— Mawat (which is 
here rendered waste land) signifies any picco 


• ftee Vol. 1., p. U3. 

t Arab. Ahya-al-Mawat, meaning, lilo- 
rally, the revival of the dead. 
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ji4d incapable of yielding ndyantago, 
©itkeselfrom a want of watev, an inuncla- 
tfon, or any other canse, such aa proyenta 
tillaffe; and it is termed Mawat, or doad, 
hfinaiise, like the dead, it is of no use. 

jd.tid description of the Ici-nd so teriyied. 
A-.VY piece of ground which, from a Ions 
time, has lain waste without belonging’ to 
an.v person, or which has been formerly the 
property of a Mussulman, who is not then 


conquest: and hence no person can as^ 
a property in tiiem without the consenlr or 
the Traam, as holds in all cases of plunder. 

Tithe only Is due from land so cultivuted^ 
unless it be moistened icith tribute watef.y' 
If a person caltivatc waste*land, a tithe only 
is due from it, for it is unlawful to cnargo a 
Mussulman with tribute in tbo begiiuimgy. 
but if the land be moistened with tribute 
water, tribute may lawfully be imposed, as 


■nronertv of a ivlussiUman, wno is hoc uieu wacoi, ^ 

Lowi lud is likewise so far removed from a it then becomes dne on account of the water 


village that, if a person call out from thence, 
his voice ccinnot there be heard, is tei’med 
Mawat, The compiler of the Hedaya re¬ 
marks that this is tho explanation of it as 
delivered by Kadoorec. It ^is reported iroui 
■Mohammed that it is mmlsite the ground 
be neither the property ot a Mussulman nor 
a Zimmee: and likewise, that it be or no 
ixji^ ‘ hi which case it becomes absolutely 
Mawat: but that ground which is the pro¬ 
perty either of a Mussulman or a Zimmee is 
not Mawat—If the proprietor be unknown, 
the ground in the mean time belongs to the 
Mussulman communitybut if he alter- 
■\varda appear, it must be restored to him, 
and the cultivator is respon.sible lor Avhat- 
evei’ damage he may have oooafsioned.— 
With respect to the groixnd being distant 
from a village, as mentioned by h-attooree, 
Aboo Yeosaf is of opinion that this is a 
condition, for this reason, that whore the 
ground is contiguous to a village it cannot 
hr said to be entirely useless to the inha¬ 
bitants of it. Mohammed holds it BUincient 
that the villagers do not in reality make use 
of the ground, whether it he contiguous or 
rwit. The same opinion has beeii delivered 
by the Imam styled Khahir Zada; but fehims 
nl Sirucksliian, has adopted the 

opi-nfnri of AboO Yoosaf. 

The cnliivation of waste lands invests the 
cuUioatorivith a property in /Acw.—Wnp- 
soEVEB cultivates 'waste lands, with the 
pi rmission of the chief, obtains a property 
In them; whereas, if a person cultivate 
them without such permission, he does not 
in that case become proprietor, acoording to 
Hancefa. The two disciples mam tarn that, 
in this case also, tho cultivator becomes pro¬ 
prietor ; because of a saying of the prophet, 

Whosoever cultivates waste lands does 
thereby acquire tho property of them and 
also becuuso they arc a sort of common goods, 
iiTul become the property of the cultiyntor in 
virtue of his being the iirst possessor; lu tho 
Bame maBuer aa in the case of seizing game, 
or gathering foe wood. One. argument of 
Haneefa on this point is a saying ot the pro¬ 
phet, " Nothing is lawtul to any^person but 
what is permitted by the 
respect to the saying quoted by the two dis- 
.iulea, it ia to be construed merely into a 
iuJicial pernusaion (tor the prophet was 
hiiiiself an Tmara),--m the s.ame manner ns 
th,.T..hc wid, ■' Whoever kills an mb del is 
entitl ed to hiaarraoui. 
lauds are plunder, Boeing that the Mussul- 
mans acquired the possession of them by 


—If, also, a person oultivute waste lands, 
and afterwards relinquish them, and another 
then cultivate them, some have said that the 
second cultivator is best entitled to thy pro¬ 
perty ; for tho first was owner of tho prohlB 
merely, and not of the land itself \ and 
therefore, upon his reliuquisUiag it, the 
second obtains a superior claim. It is cer¬ 
tain, however, that the first cultivator may 
resume the lands from the second, because 
he is proprietor of them in vii'ue of having 
brought them to a state of cultivation (as 
appears from the saying of the prophet 
quoted in the preceding case), and docs not 
forfeit his property by the relinquishment. 

In the cultivation of the ctrcimjacent 
grounds^ a road must be left to --Iii 
person cultivate a piece of waste land, and 
four others afterwards so cultivate the cir¬ 
cumjacent ground as to obstruct the passage 
into his property, it is reported, from Mo¬ 
hammed, that his road is to lead through 
the ground of him whp cultivated last; for, 
after three of the sides bordering upon his 
property had been cultivated, the other or 
consequence remains for his ingress and 
egress; and therefore the person who cuUi- 
yatos it wilfully aims at the destruction ot 
his right. . . • 7 ? 

jL Zintmee acqmres a property tn the iuna 
he cultivates, as toell as a 3fussulnian^~~“J.h' a 
Zimmee cultivate waste lands, he becomes 
proprietor of them, in the same manner as 
a Mussulman} because cultivation endows 
with a right of property. (Haiieefa, how¬ 
ever, holds that the consent of the Imam is 
requisite.)—A Zimmee and a Mussulman, 
therefore, are alike in this respect, in the 
same manner as in all other points of pro- 

^^^Jf the land he not ailtivated for thne 
years after it is marked off, it may he trans¬ 
ferred by the a person oitcura- 

smho a piece of ground, and set marks upon 
it with stones or such like, and keep it iti 
that state lor the^ space of three years with¬ 
out cultivating' it, tlie^Imam may ia^that 
case lawfully resume it, and assign it to 
another; because the ground was given to 
the first with a view to his cultivating it, so 
that a benefit might ensue to the Mussul- 
mans from the collection of the tithe and 
tribute ; and aa he neglected this, it is there¬ 
fore incumbent on the Imam to deliver it 
over to another, that tho end for whicli it 
was given to tho first may be answered.— 
Moreover, the cncompairsing of the ^ground 
with stones, &c., does not, like cultivation, 
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<1 right of proxjertf, sinco by culti- 1 tiigiv, ^>ur doctors have said, that it 
.va!i»g the land is nadersteod rendering it kwml for the Imam to bestow oil a person. 


productive, whereas the enoompassing it 
with stones serves merely to designate the 
boundaries: the land, therefore, still feinains 
unappropriated as before.—With respect to 
the specification of three years, as here men¬ 
tioned, it is founded on a saying of Omar, 

Tlio marker has no right after three years 
have elapsed.**--It also proceoda on this prin¬ 
ciple, that three periods of time are requisite 
for a person who marks lands; one, that he 
may go to his place of abode after having 
set the marks; anotiier, that he may there 
eetfclo his affairs; and a third, that he may 
return to his laud ; and each of these several 
periods is determined at a year, as it is pro¬ 
bable any less division of time, such as an 
hour, a day, or a month, might not siilEce to 
answer the purpose. If, therefore, after the 
elapse of three years the marker return not 
to his lands, it is presumed that ho has relin¬ 
quished them.—Lawyers remark that what 
is hero advanced proceeds upon a principle 
of equity; but that, in strictness of law, if 
a person cultivate the lands which another 
has marked before the elapse of the period 
above mentioned, he becomes the proprietor 
of them, as in this case he is the cultivator, 
and not the other. 

Manner of markmg off loasie land, —It is 
here proper to observe that waste lands may 
be marked by other modes besides setting 
stones, such as by surrounding thorn with 
the branches of trees; by burning the under¬ 
wood and thorns which may bo growing upon 
the lands; or by oollecting* them together 
and scattering them, mixed vdth a little 
earth, about the borders, without carrying 
them. 80 uniformly round as to form a con¬ 
tinued boundary; or, lastly^ by digging a 
trench one or two yards in width. 

Cultivation is established by digghuf and 
watering the ground, —It is related, as an 
opinion of Alohamnied, that if a person dig 
up and water a pieco of wasto laiid, he is 
then the cultivator of it; whereas, if he dig 
it up or water it singly, he is only held to 
have sot a mark upon it.—In the same man¬ 
ner, if ho dig a trench or ditch without 
watering the land, it is considered only as 
marking; whereas, if he moisten it with 
water, after digging a trench, it is cultiva - 
tion. 

Enclosing it, or solving it icith seed, —If, 
moreover, a person raise an enclosure round 
the land so high as to bo a dam to the water, 
he is held to have cultivated it; and so like • 
wise if he sow seed in it. 

It 7nnst not he practised on the horders of 
land already cultivated, —It is not permitted 
to cultivate a piece of wasto land imme¬ 
diately bordering upon lands that are in a 
flourishing state; as it is requisite that a 
space be left for the use of the cattle of the 
other proprietor, and also for piling up his 
stacks, whence such land does not come 
under the description of waste any more 
than a river or a highway; ' and aecord- 


atiy article of’ indispensable use to the 
Mussulmans, suoh as a salt-pit, or a well 
from which the |>oople draw water to drink. 

A space is appropriated to wells dug in 
loaste Whokver digs a well in waste 

land is entitled to a space or piece of land 
round it. If, therefore; the well bo dug* tor 
the use of camels, a space of forty yards is 
annexed to it.—This is related in the tradi¬ 
tions. Several of our doctors have construed 
the forty yards to mean the aggregate space. 
The better opinion, however, is that forty 
yards are annexed to each side of the well, 
for as many lands are of a soft and humid 
soil, it might happen that if another person, 
sliould dig a well ut a less distance from the 
first than forty yards, the water of the ono 
might ooze through the earth and communi- 
cato with the other. If the well bo dug 
with a view to drawing water from, it by 
means of camels or other animals,t in that 
case the space of sixty yards is annexed, 
according to the rivo disciples. Huneefa 
holds that in. this oaso likowii^e only forty 
yards arc allowed.—The arguments of the 
disciples upon this point are twofold.— 
Fxhst, a saying of the prophet, “ The pre¬ 
cincts of a fountain a,re live hundred yards, 
-of a well from which camels may drink forty, 
and of a well from which water is drawn 
sixty yards.'*— Secondly, there ia a neoes- 
.aity that a considerable spaco be annexed to 
a well of this nature, since the camels may 
bo required to be led to a distance from it, as 
the rope by which the water is drawn up is 
often of long extent; but where weUs are so 
made that the water may bo taken out by 
the hand, it is not neces.sary that any great 
space be allotted on this account; and there¬ 
fore a difference should certainly be made 
between the two sorts of wells. Hanoefa ar¬ 
gues jfrom the tradition before cited, in which 
forty yards aro mentioned, without distin¬ 
guishing between the two species of wells. 
The objection, moreover, started by the two 
disciples may be obviated by making the 
camels revolve round the well with the ropo, 
instead of driving them direoily from it. 

If the well have a fountain in it, the spaco 
annexed to it is iiye liundred yards; be¬ 
cause of the tradition heforo quoted; and 
also, because a lai’ge space is here absolutely 
requisite; for as the fountain is brought out 
to water the ground, ono spaco ia required 
through which the water may be conducted 
from the fountain; another for a reservoir 
wherein the water may be collected; and a 
third for conveying tho water from the reser¬ 
voir to moisten the lands for cultivation. A 
considerable, space is therefore required, 
which is determined at five hundred yards, 


^ Arab. Hareem; meaning, literally, pro- 
liibifod fcu others, 
t See note in Vol. 11 ., p. 229 . 
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feradition ; and tkis, according to tlio i 
mosi^thontic opinions, means five hundred 
Aards on. each side of the fountain ; the | 
yard measuring six spans.—(Some have said 
that the annexation of five hundred yards 
to a fountain is only in the country of 
Arabia, where the soil is hard; but that in 
our country, where it is soft, a larger extent 
is required, as otherwise the water of one 
fountain might transude through the earth 
and communicate with that of another.) 

WifMn the limits of which no other person 
is entitled to dig—is a person attempt to 
dig a well within the limits of the proprietor 
of another well, in that case the other may 
prohibit him; because the limits of his well 
are his property (as has been explained), and 
therefore none has a right to encroach upon 
them. If, also, a person should actually dig 
a well within the limits of another, the first 
proprietor has in that case the option either 
of nlling it up himself gratuitously, or of 
forcing the other so to do.—Some have said 
that, in this case, the first proprietor is to 
take a compensation for the damage from 
the other, and then to fill up the well him¬ 
self :— in the same manner as wherfi a person 
destroys a wall the property of another, in 
which case he must make reparation to the 
proprietor, who must rebuild it himself. 
This is approved. It is related in Khaaaf’s 
treatise upon the duties of a Kazee, that the 
damage, in this instance, must bo computed 
by a comparison of the value the first well 
bore before the other was dug, with what it 
bears afterwards ; tho difference showing the 
loss sustained. ^ z 

Or, if any do so, he is responsible for such 
accidents as it may occasion. —is no 
responsibility for any thing which may hap¬ 
pen to be destroyed by falling into the first 
of tho two wells, aa the proprietor, in dig- 
tring it, was not guilty of any trespass.— 
This is evident, in the opinion of Ilaneefa, 
if he dug it with the consent of the Imam ; 
and also in the opinion of the two disciples, 
whether it was done with the consent of the 
Imam or notaccording to Haneofa, be¬ 
cause the digging of a well, in this instance, 
was the same as the setting of marks, whicli 
may be done without the consent of the 
Imam, although the propcTty cannot be 
neq lured without his permission.—If, on the 
contrary, any thing be destroyed by falling 
into the second well, it must be atoned for, 
as the xiroprietor of this well has been 
guilty of a trespass in having dug upon the 
property of another. If, on the other hand, 
a person dig a well bordering on the pre¬ 
cincts of another, without however enoroach- 
iog upon it, and the water of that other 
should then decrease, he is not liable to 
make any compensation, as he is not liero 
g 1 li 1 ty of any transgression.—In ^ this ^ last 
case, moreovex', the second digger is entitled 
only to the ground on three sides or his 
wcii, as the ground on tho side of the first 
well is the property of the first digger. 

A space is also appropriated to a water¬ 


[Yo! 

channel 


% 

ivM 


course. — AVhoevek digs 
conducting water to any place, has a space 
annexed to it, according to his want. It is 
related by Mohammed that an aqueduct is 
the same as a well, so tar as regards the 
annexing of laud to it.—Some say that this 
is tho doctrine of the two disciples; but 
that, according to Raneeia, no space is 
allowed, except when the water appears 
above ground ; for as an aqueduct is in fact 
merely a rivulet, it is therefore subject to the 
same rules. Several doctors have, however, 
maintained that when an aqueduct appears 
above ground, it is then considered in the 
same light aa a spring or fountain; and that 
consequently the same (luantity of land is 
annexed to it, namely, five hundred yards. 

Or to a tree planted in loaste land.- .If a 

E ersoii plant a tree in a waste spot o.t land, 
e is entitled to a small space as an appen¬ 
dage to it; wherefore no other person is 
allowed to plant a tree on the ground ivithui 
his precincts, as this space is useful to him 
for collecting his fruits, and heaping them 
upon it. The space allotted to a tree is tho 
measure of five yards, agreeably to^ what 
occurs in the traditions upon that subject. 
The deserted beds of rivers must not be 

Lands through which the Euphrates, 
the Tigris, or any similar river formerly ran, 
must not ho cultivated, il it be possible that 
the river may again run over them; as the 
people whose lands lie adjacent to the river in 
]ts former course have an interest in desiring 
that tho river may not be prevented from 
returning to it. If, however, the lands be 
not likely to bo again overflowed, they are 
then held to be waste, provided they do not 
adjoin to any cultivated spot ; — because such 
lands are not the property of any one; for 
the superiority of water repels all other supe- 
j riorifcy ; but as soon as the land appears above 
the water it beoomcfl subject to the Imam, 
i A space is not allowed to an aqueduct tun- 
1 nincf through another‘ss land without proof of 
prior right. —VYnoEVEit has the property of 
an aciueduct, which runs through land be¬ 
longing to another, is not (according to 
Haueefa) entitled to any adjacent space, 
unless he produce evidence to xu'^vc his 
right, — The two disciples, on tho contrary, 
maintain that he is, in virtue of his pro¬ 
perty in the aci ueduct, entitled to the banks 
on which people pass, and which the earth 
, thrown up by the excavation of it occupies. 

. Some have said that the difference of opinion 
in this case is founded on that which obtuiiis 
where a person digs a canal in waste lands 
I by permission of the Imam; for in this case, 
j according to Haueefa, he is not_ entitled to 
any space ; whereas the two disciples main¬ 
tain that he is so entitled, since he can 
derive no advantage from the^ canal unless 
he xiosscss a space annexed to it, as he must 


• Arab. Kan at. Pers. Kareez. It is 
generally unclerstood to mean a siibterra^ 
neous aqueduct or drain. 
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Eie oblig-ed to walk along: the banks of [ the water only on account of the dene^dS_ 

it^t^dlear away any inoiimbraucea that may | space of land, it may be answered that the 



stop the course of the water, it being ira- 
practicable for a person, in the common 
course of things, to walk in the middle of 
it.—As, moreover, he is often necessitated 
to dam it with earth and clay, and it is 
impossible for him to bring these from any 
distance without incurring an extraordinary 
expense; he is therefore entitled to a space 
of ground,-in the same manner as a person 
who'digs a Well.—The argument of Haneefa 
is, that the claim to any space is repugnant 
to analogy, the right to it being established, 
in. the ease of a well, solely on. the ground of 


proprietor of the ground preserves it only on 
account of the dependent space of land like¬ 
wise.—With respect, moreover, to what they 
urge, that “ the proprietor of the land is not 
entitled to break down the banks of the 
aqueduct/* it is to be observed that this ia 
not because they are the property ot the 
proprietor of the aqueduct, but merely be¬ 
cause he has an interest in them;—in the 
same manner as where a person is possessed 
of a wall, and another, having the property 
of a wall near it, lays beams across both 
with the assent of the other ; for in such 


the precept before quoted. Besides, the ne - 1 case the other has^ not afterwards ihe power 


cessity for a space, in, the oaso of a well, is 
more urgent than in the case of a canal or 
aqueduct; for, in the latter, the use of the 
water may be enjoyed without any space,— 
whereas, in the former, this is impossible, as 
the water must be pulled up by a rope, to 
effect whieli a space is requisite, as has been 
before explained. Hence there is an obvious 
difference between a well and a canal; and 
consi-jquently they can bear no analogy to 
each other. The reason for founding the 
ease in question on this is, that if the pro¬ 
prietor of the aqueduct be entitled to a .space 
of land, he is held to bo seised of the said 
space as a dependency of the aqueduct; and 
the evidence of the possessor is valid in case 
of a contest, whereas if, on the contrary, he 
be not entitled to any space, he is not held 
to be seised of it, and circumstances there¬ 
fore testify for the proprietor of t)ie land; as 
shall shortly be explained.—If, however, the 
case in question bo considered separately, 
and not as founded on the above, then the 
two disciples argue that the space is in the 
hands of the proprietor of the aqueduct, as 
he preserves the water by means of it,— 
whence it is tliat the proprietor of the land 
is not entitled to break it down.—Haneefa, 


of pulling down his own wall, since he must 
thereby injure the ri^ht of this person. 

Differences of opinion concerning aque^ 
{Jucts.^lx is related, in the Jama Sagheer, 
that if a person possess an aqueduct, having 
banks on each side, and adjacent to them a 
piece of land belonging to some other per¬ 
son, and the banks be not in the Lands of 
any one, that is to say, be destitute of marks, 
Buch as trees, stones, or the like, to deter¬ 
mine the property, those banks belong to the 
proprietor of the land, according to Haneefa; 
—whereas the tivo disciples hold tliat. they 
appertain to the proprietor of the river.—if, 
on the contrary, the mark of any person bo 
left iipqii them, they are then unanimously 
of opinion that the marker has the better 
claim.—Still, however, they differ in opinion 
where there is a tree upon the banks, and it 
is not known who planted it; for Haneefa is 
of opinion that to plant a tree is the right of 
the proprietor of the ground, whilst the two 
disciples hold this to be the right of the pro¬ 
prietor of the aqueduct.—With respect, also, 
to throwing up earth, many have said that 
there is a disagreement; whilst others have 
said that this belongs to the proprietor of 
the aqueduct, provided he do not exceed the 


on the other hand, argues that the dependent t proscribed bounds. 'With regard to walking 


land resembles tbe other land of the proprie 
tor, with respect both to appearance and sub¬ 
stance:—with respect to appearance, because 
it ia on a level witn, and joins to it; and with 
respect 1o substance also, because it is of the 
same soil, and is equally capable of nourish¬ 
ing trees and vegetables; and circumstances 
testify for him who is in possession of what 
boars the greatest resemblance to the depen¬ 
dent ground, namely, the land adjacent to 
it;—in the same manner as where two people 
contend for a door-plank in the possession of 
some other person, and which exactly quad¬ 
rates with another that is possessed by one 
of the litigants; for in that ease the ICazee 
must adjudge such plank to be the property 
of him who po.ssesses the corrospondent one. 
-“In reply to what the two disciples further 
urge, it may be observed that the contest! 
here does not hinge upon what was placed 
for the conservation of the water [the banks], 
but upon what is independent of it, and ht 
for producing trees, (fee. Besides, supposing | 


upon the banks, some have said that it is not 
permitted, in tlio opinion of Haneefa; whilst 
others have said that it is not prohibited, 
becaiiso of there being a, necet^sity for it. 
The learned Aboo Jalir has sf^id that ho 
would decree according to the’ opinion of 
Haneefa in the case of planting a tree,—and 
according to that of the two disciples, in tho 
case of throwing up earth, It is reported, 
from Aboo Yoosaf, that the width of the 
dependent space of an aqueduct is half the 
breadth of the aqueduct; but according to 
Mohammed it is the whole breadth; and 
this opinion is the most favourable to man¬ 
kind.—It is here proper to observe, that the 
subject resolves itself into several sections, 
treating of tho excises of Shirba, or a right 
to water, whether derived from the posses - 
sion of land, qi* from other causes. 

Section X. 

Of Jfaters. 

All peotple have a ri^ht to drinh from a 


that the proprieto.r of the aqueduct preserves I toell, cunaly or reservoir; and [also cattle 
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have the properly of a canal, a 
-^dlJi^or a reservoir, ho cannot prohibit cither 
man. or beast from, drinking of it.^-Here it 
is necessary to premise that water is of four 
kinds* [. The water of the ocean, which 
every person, has a right to drink, or to 
carry away for the purpose of moistening 
his lands.—If, therefore, a person incline to 
dig a. canal, and convey the water in it from 
the ocean to his land, no person has power 
to prevent him from so doing; for the enjoy¬ 
ment of the water of the ocean is common to 
every one, in the same manner as the light 
of the sun or moon, or the use of the air.— 
11 . Tlie water of large rivers, such as the 
Oxus, the .Kuphrates, or tho Tigris, in which 
every person has an absolute right to drink, 
iiad. also a conditional right to use it towards 
moistening his lands; — that is to say, a per¬ 
son, if he cultivate waste land, may dig a 
channel for the purpose of conveying water 
to it from the river, provided his doing so be 
not detrimental to the people: but if. there 
be a probability of its being hurtful in its 
conseciuences (as if, by opening the banks, 
the water should overflow the country and 
villages around), in that case ho is not per¬ 
mitted to dig a channel for the watering ot 
his land, as the prevention of a public evil 
is a consideration of greater moment.—Ana¬ 
logous to this, also, is the erection of a rnill 
on the banks of a river; for tho demolition 
of tho banks by the mill is tlie same as by 
watering land,—IIL Water in which several 
have a sliare ami in which, likewise, the 
right of drinking is allowed to every one; 
for it is recorded in the traditions that three 
things aro common to all, namely, water, 
grass, and fire. Besides, wells, and the like, 
are not dug for the purpose of preserving 


with respect to game, after beiii^f taken 
any person. Nevertheless, it is doubtful 
whether this water may not also be parti¬ 
cipated,' because of the tradition before 
quoted. Hence, if a person, in a time of 
scarcity, steal a quantity of water equiva- 
len't to the amount which constitutes theft, 
he is not liable to amputation. 

Unless there he other %octt&r at a tittle (us* 
tance."~l¥ a person be possessed ot a well, 
fountain, or rivulet, he may prevent any 
ono from drinking the water of ^ them, or 
encroaching on his property, provided there 
be other winter at a little distance, and 
which is not the particular property of any 
one. If, however, this bo not the case, the 
proprietor must then either bring* him water 
to drink, or permit him to take it himself, 
on condition that he destroy not the banks. 
What is here advanced is reported ^ from 
Tahavee.—Some have said that this is ap¬ 
proved, in case tho possessor of^ the well 
have dug it himself in land which is his 
own property; but that, if ho should have 
dug it in waste lands, he is not, in that case, 
on any account permitted to prohibit othei's 
from entering on his premises to drink 
water; for the waste lands are a common 
right; and as the well was dug towards the 
promoting of a common right, namely, tithe 
and tribute, it follows that the digging of it 
]S not destructive of the liberty of drinking. 
If, therefore, the proprietor refuse the other 
permission to drink, ^ and that other bo 
apprehensive either of the death of himself 
or his horse from an excess of thirst, he may 
then lawfully oppose the proprietor with 
weapons, as he has already aimed at iiia 
destruction in withholding his right, namely, 
the water; for the water of a well is common, 


water; anTheuceth^ water of them is not and is not property.-It is otherwise with 
the property of any one; for it ia common, respect to water kept in \ essels, (or a person 
and as such cannot be made a particular in 'want of it where i?- is ^ 
property until it be separately kept and permitted to contend with the possessor of it 
preservedas holds with respect to a deer without weapons. Ibe same law obtains in 
that only sleeps upon a person’s ground, the case of a person oppressed with hunger 


Many have said that in the case of a well it 
is not lawful to use weapons; but that it is 
allowable to contend with a stick; for the 


Thei’e is, moreover, a necessity for ostab- 
.lishing this common right with regard to 

water, sincf it is impossible for every person - . x 

to carry it i-.lonK with him ; and as a person possessor is guilty of an offcnce in rotusiiig 
mav be in want of it for liiraself and his' the water; and the application of a stick is 
horse, mankind would thorefore be too ranch j a snbstitute for correction. _ 
cramped if an unlimited use of it were not | Water may also he carrted away foj the 
granted them. If, however, a person incline [purpose of cihhthon. It is laiyul for men t 
to bfin" water to moisten the land he had'carry away water from a^rirnlct to porforw 
cultivated from a river or canal which be- their ablutions, or to wash their garmentr,. 
lons's to others, the proprietors may pre¬ 
vent him, as otherwise their right of water¬ 
ing * would bo entirely destroyed. — IV. 

"^Vater which is preserved, or, in other 
wimds, kept in vessels- Water of this de- 
soription property, becaityo of its deten¬ 
tion ; and the right of othon^ no longer ex¬ 
tends to it;—in the same mapner as holds 


* Arab. Shirba, a particular righii to water, 
explained in tlie course of this book, 


This is approved; because, to desire men to 
purify themselves, or to wash their garments 
witli such water, without carrying it awav 
(as mentioned by some), would be attended 
with much inconvenience. 

Or for watering tiyes or jwr/erm.—I f, 
also, a person he inclined to water the trees 
or small parterre before his house, lie may 
lawfully carry away water for that purpose 
from tlie riviilct of another; for the law 
allows great liberty in tho case of wattr, 
and considers the refusal of it os truly 
opprobrious.—A person is not, however, 
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allf'Wjd to carry away water either from the 
well, or aqueduct of another, for 
the use of his orchard or fields, unless he bo 
expressly pei-mitted so to do; and the pro¬ 
prietor may prohibit him from it; because 
when water is possessed in joint property, 
none hut the proprietors have any right to 
the use of it, as otherwise their right would 
be defeated.—Still, however, the proprietor 


yii 

work, and ar:; rich, must pay a certain 
according to their particular station and 
ability. 

And appropriated riverSy at the ex 27 cnse of 
the proprietors, —Wt.tu respect to the second 
kina of river, it mast be cleared, when 
requisite, at the expense of the proprietors, 
without any supply from the public trea¬ 
sury ; for the right of the river particularly 


of the river may, if ho choose, either give | belongs to them, as does also the use of it, 
or lend the water of it to another, because If, therefore, any one of them should refuse 

1a. r _ 1_ .f ^ A A A A M A Jm ^ 1 xlm A W ^ ■k'l 


to assist in digging, the chief may compel 
him, to the end that the others moy not 
sufTer any injury by his refusal. 

OujECTiON,—It would appear that, in 
being thus forced to w'ork, the refuser suffers 
an injury. 

REPiiT.'-Siich injury is particular, and is 
not without its use, for in recompense thereof 
the party obtains his share of the water ; it 
„ ^ is not, therefore, to bo put in competition 

are of three kinds.—I. Such as are not the ' with the common injury that would other- 
property cf any ; and of which the waters I wise be suffered by the rest, 
have not been divided, like the Tigris, | If, also, some of the proprietors of tlio 
Euphrates, &o.-—II. Such as, being appro- | river be desirous of strengthening the banks, 
priated and divided, are at the same time j from an apprehension that they might give 
public rivers, in which boats sail.—HI. | way, and it be probable that had conse- 
Rivera that are held in property, and divi- j quences may ensue from their decay (ench as 


it is his property, and because the gift of 
such is customary; in the same manner as 
holds with respect to water preserved in 
vessels. 


Section IT, 

Of di^cfing or clearing mvers,"^ 

Rivers are of three descriptions ,— Eivehs 


ded; and are also private, in which no boats 
sail. 

Great public rivers must be cleared and 
repaired at the expense of the ptthlic trea~ 
stiry. —In the first kind of rivers, if the 
river fill up so us to require digging, the 
care thereof devolves upon the chief, t who 
is to defray tho charges of it from the 
public treasury ; for as the wuuk is per¬ 
formed for the advantage of the ^ Musaulmau 
community, fclie expense attending it must 
bo defrayed from the property of the corn- 


inundating the neighbouring country, and 
breaking up tlie roads), the chief may in 
that case use compulsion with any of them 
who refuse to assist in the undertaking. He 
mui?t not, however, use force where the 
decay of the banks cannot produce any bad 
consequence ; for the fall of the banks ia an 
event merely probable. It is otherwise with 
respect to clearing a river in a ease of 
necessity ; for that is a matter of certainty, 
—whence it is that compulsion may be used 
to efteot it.—With respect to the third kind 


munity;—those expenses must, however, be of rivers, they are particularly approprhited, 

disbursed from the funds of tribute and'—- ^.1.;—; - 

capitation-tax, and not from those of tithe 
and alms; for the latter are appropriated 
solely to the use of the poor, ^ whereas the 
former are intended as a provision to answer 
contingencies. 

Or by a general contrihution of labour.-^ 

Ie there be not any money in the public 
treasury, the chief is in that case at liberty, 
until a view to promote the public utility, 
to compel the people to repair the damage in 
question, as it is presumed they would not 
of themselves apply to the work,—whence 
it was that Omar Farook said to the people, 

“ Were 1 to leave you to your own direction, 
without ever using compulsion, verily, 
niatters would come to such a pass that you 
would even sell your children.’'—None, 
however, must bo compelled but such as are 
able to work; and such as are not able to 


* Arab, Nihr.—It is a term of very general 
application, signifying not only rivers pro¬ 
perly so called, but also canals, or any other 
Bpeoies of aqueduct constructed by art. 

t Arab. Walee; meaning, generally, the 
governor of a province or district. 


and therefore the digging of them is entirely 
tho duty of the proprietors,—Some have 
alleged that the magistrate may employ 
force with any who refuse to dig; in the 
same manner as in the case of the second 
kind of rivulets. Others, again, have main¬ 
tained that the magistrate has not a power 
of this kind; since both of the injuries, 
namely, that of the partner on whom com¬ 
pulsion is used, aiid also that which the 
other partners sustain In conseq^uence of his 
refusal, arc private ; and the injury to the 
other partners may be remedied by their 
taking from the one'who rofuses to work a 
part of the expense incurred in digging the 
rivulet, proportionately to his shore ^pro¬ 
vided, however, that the work be executed 
at the instance of tho magistrate).—It is 
otherwise with respect to the second kind 
of rivers, as there one of the injuries is 
public. 

OujEOTiON.—Here likewise is a conjunction 
of two injuries; and as one of these (namely, 
that sustained by those who have a right to 
drink the water) is public, it wovdd follow 
that, to prevent this public injury, compul¬ 
sion may be used in the case of private 
rivers likewise. 









^ CULTIVATION OF 

- Rp^t. —No compuldon is usod in digging j 
obtaining water to drink:—tbns if 
the whole should retnse to dig, the magistrate | 
cannot employ force,* i 

Rules with respect to drainst watercourses^ ! 
.^r.—I n digdng a W’atercuiirsc, the expense 
incurred in the upper part is equally defrayed | 
by the whole of the partners ; but when the j 
work is carried beyond the land of axiy one 
of them, he is then, according to Eanecfa, 
exempt from all iuHher charge. The two 
disciples jnalntain that the expenses of 
digging from the head to the end of the 
watercourse is jointly defrayed by the 
seveial partners, accoiding to the extent of 
their shares ; because the partner possessing 
the higher share has likewise a light in the 
loww ones, they being needful to him, in 
receiving the discharge, frcira his pait, of 
the superfluous ^vater. Haneefa, in. suppoit i 
of his opinion, argues that the end of digging 
the watercourse being to obtain water for 
the purpose of cultivation, the object of the 
higher sharer is consequently obtained when 
his part is finished; and he is not, therefore, 
under any obligation after that to assist in 
prosecuting tho work solely for the beneflt of 
otheis. — With respect, rnoreoyer, to what 
the two disciples urge, it may be replied 
that, although the higher partner do indeed 
stand in. need of the lower shares, for^ the j 
passing away of the superfluous water iiom i 
his share, yet he is not, on that account, ! 
obliged to dig these lower shares, in the 
same manner as where a person has a right 
of passing the .water from his house upon , 
the terrace of another j in which case he is 
not under any obligation to unite in building | 
or repairing such terrace.-- Resides, the | 
higher partner may ab any time prevent the 
water from overflowing his land, by occa¬ 
sionally damming up the source or spring, 
thereby preAgenting the flow of any super¬ 
fluity of water into ins share. 

Whkk, in digging a Avatercourse common 
to several partners* the work is curried 
beyond the share of one of them, Avho is 
thus exempted from any further charge, 
some have alleged that he may then imme¬ 
diately open the spring-head, or inlet, in 
order to obtain water foi culUyation, as-the 
watercourse, with respect of him, is Avholly 
dug. Others have said that he cannot do to 
until the shares of tiie other partners l»e 
likewise completed ; in order to prevent aiiy 
preference among them. 

Such persons as h/iA*L only n light to 
drink the Avater, are not .e ibjcet to p»y any 
part of the charges of digging, as those are 
numberless, and are, moreover, subordinate 
to the actual sharers. 



When Avater is wanted, towards moisten¬ 
ing lands for cultivation, the magistrate may 
then employ force in causing a rivulet to be 
dug ;,but not AvlieK the water is wanted only 
to drink. 


W.4BTE LANDS. 

Section III, 

Of Claims of Sliirh ; * and of JDispwtes 
and particular Rrivileges with fespect 
to it. 

A fufhi to wirU'V m iy exist independent of 
f:h 4 - i/vou/id.—A CXAIM of Shirb, or right to 
Avatcr, is valid independent of any property 
in tho ground, upon a favourable construc¬ 
tion of the laAv; for a may become 

endowed with it, exclusive of the ground, 
either by inheritance or bequest; and it 
sonuitimes happens that when a nerson sells 
Ills lands he reserves to himself tne right of 
Shirb. Besides, Shirb bein^ a desirable 
object, and also capable of yielding advan¬ 
tage, tbe claim to it is therefore valid. 

No person can alter or olistntet the. course, 
of water running through his groU7id.~ li- a 
person be possessed of a rivulet running 
Ihrough lands which are the property of 
anothei, and the proprietor of these lands, 
being desirous that it should not run through 
them, attempt to prevent it. on the plea of 
its being bis property, he must not be per¬ 
mitted to do so, but the riAmlet must he 
suffered to flow in its usual channelfor, 
as the rivulet is in. the possession of the 
person who has the property of it, because 
of hits water running in the bed of it, his 
word, in case of a litigation, is therefore to 
bi* credited in preference to that of the other; 
— Avkereas, if tho rivulet were not in his 
possession (as if it should contain no water), 
in^that case tlic word of the proprietor of 
tho lands Avoiild be creditedunless the 
other could prove by Avitnesses that the rivu¬ 
let is hi» property, or that he formerly con¬ 
veyed water through it towards his OAvn 
grounds for the purpose of watering them, 
—wlien the Kazee must decree it to him, as 
he thus substantiates his claim.—(Analogous 
to this !'■» a contention concerning the pro¬ 
perty of a river-head, or a Avater drain, a 
spout, or a road through the court of an¬ 
other. ) 

In case of disputes^ a distrihution of the 
right to water must he vnade. — If a rivulet 
be jointly held by several persons, and they 
dispute concerning their particular propor¬ 
tions of right to water, a distribution must 
be itiade according to the extent of land 
which they severally possess; — for as the 
object of right to Avater is to moisten their 
lands, it is consequently flt that each receive 
in proportion to his territory. — It is otlu r- 
wise in tho case of a road; for the object 
in that being to pass and repass, the smell- 
ness or largeness of the house is of no Aveight 
in the division ;— that is to say, if the part¬ 
ners in a road dispute, concerning their 
shares, it is decreed that they shall nold it 
equally, and that no distinction shall bo 
made from, tho difference of their houses. 


* This term, whioli is purely technical, 
the translator, for the convenience of the 
English reader, has rendered, in general, a 
right to water. 
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must not he dammed up for the 
eo^^fpdence of om fartner, without the con- 
'serrt of the others. — If it Imppen that the 
person wlio possesses the highest part of a 
rivulet he not able, ’without stopping tlie 
current, to enjoy his right lo water in a 
satisfactory manner (tor this reason, that 
his lands, being high, precipitate the water 
from them with great velocity), still he must 
not be permitted to dam the rividet, as he 
would thereby destroy the right of the others: 
he must, therefore, take Ids share witliout 
stopping the current. If, however, the 
othei’S assent to his stopping the current 
that he may the better iVater his land, or 
enter into an agreement that each shall stop 
it in his turn, it is lawful, as being their 
right. But if it be possible to effect the 
stoppage with a board, they must not use 
clay, or any kind of plaster, without the 
consent of the whole, as an injury w^ould be 
thereby occasioned to the other sharers. 

One partner in a rivuht cannot dia a trench 
or erect a mill tipon it without the general 
consent,—I'T is not permitted to any of the 
sharers to dig another rivulet leading from 
the common one, or to erect a water mill 
upon it;—because, in the former instance, 
the bank of a common rivulet must neces¬ 
sarily be broken; and in the latter, an 
erection is made of a building upon a 
partnership concern; — unless, however, the 
mill be atalioned on the builder’s land, and 
be not injurious, either to the ground, by 
breaking down the banks, or to the water, 
by diverting it into another channelin 
which case it is lawful, as being the exorcise 
of a power derived from property, and from 
widen there results not any injury to others, 

Nor construct a tcatcr-engine or a bridge. 
—(Tirii erecting of a maehine for raising 
\vatcr by camels, or oxen, is considered in the 
samo light as the erecting of a mill.)—It is 
likewise unlawful for any of tho sharers 
cither to erect a small bridge which may be 
occasionally withdrawn, or a large one of 
stone or bricks ’which is durable and fixed. 
—In short, a private rivulet is considei’ed in 
the same light as a private road, in which 
several participate, but in which none have 
any particular privileges.—It is otherwise 
where a person possesses a small private 
rivnlet brought out from a large private 
one jointly hold by .several; for in that case, 
if the proprietor of the little rivulet choose 
ho -may erect upon it a large solid bridge; 
or, if there was previously a bridge over it, 
he may, if he please, pull it down (provided 
a greater quantity of ’water than formerly 
do not, by that means, flow into his rivulet), 
for under these circumstances the demolition 
of the bridge is lawful, being in virtue a 
power derived from, his own property, which 
occasions no detriment to others, lie must 
not, ho’wever, extend the inlet of the smaller 
rivulet, as he w'onid thereby destroy the 
banks of the large one, and likewise draw 
a greater (mautity of water into his own 
than is his due.—Seither must he bo suffered 


to enlarge the sluice through which hkj«JL_i 
ceives his share of water, where the distri¬ 
bution is made in that manner,—that is, 
where boards with holes are fixed on tlie 
bank of the river contiguous to.the lands 
of eaeli partner, that he may receive, as his 
share, whatever quantity of -^vater issues 
through his board,--But any of them who 
chooses may either heighten or^ lower his 
particular board, as tho equality of the 
division depends upon the largeness or 
smallness of tho holes, and not upon the 
height or lowness of them, for nn alteration 
in that respect occasions no differ< 3 nce in the 
distiibution. 

One partner cannot alter the mode of 
partition without the others* consent 
where the distribution is made by shiioes, 
in tlie manner above described, one of the 
partners choose that the partition be made 
by the measure of time, ho is not at liberty 
80 to adjust it, unless with the concurrence 
of the others ; for whatever is the established 
raodeianuat be continued; as the right of 
every one is by that means more clearly 
distinguished. 

Or increase the number of openings through 
which ho receives his share ,— Ip each partner 
in an appropriated rivulet have a specific 
number of holes or sluioea allotted to him, 
it is not permitted to any of tliom to increase 
that number, notwithstanding it may occa¬ 
sion no injury to the others ; for hero exists 
a partnership in particular property, and in 
which the right of each is particularly speci¬ 
fied,—It is otherwise in the case of largo 
rivers, such as the Tigris or the Euphrates ; 
for as there any person is at liberty to dig a 
small rivulet, and fill it from them, he is 
consequently at liberty to increase the holes 
or sluices through which the waters iiass from 
them. 

Or convey his share into lands not entitled 
to receive it.—I'v is not lawful for any of tho 
partners in a river to convey bis share of 
water into such of his lands as are not 
entitled to receive water from that river; for 
this circumstance might, in process of time, 
famish an argumenfc of his having a right 
to water these lands from that river. 

Or through such lands into those that arc 
entitled .—Neither is it lawful for a partner 
to convey his share of water through such 
of Ids lands as are not entitled to it, into 
Others that are ; for, in this ease, it is pro¬ 
bable he w’-ould receive a greater quantity 
of water t]ian his due, as part would bo 
absorbed by the lands through which they 
first passed. (This ia analogous to the case 
of a joint road, where one of the partners 
wishes to open a road to the inhabitants of 
a house, in the same range, whose road lies 
through another way, by permitting them 
to pass through Ms house in their ’^vay to 
their own.) 

Neither can he shut up any of the water- 
vents,—I f two persons possess a rivulet 
jointly, and receive their shares by water 
issuing through sluices, and the one whose 
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nearest to the som'oe be inclined to ] deceased ?—This question has given rise' 
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several of the ehiices allot,tecL to him, 
to prevent the issue of a superfluity of water 


diversity of opinions; but the most advis¬ 
able method of i^roceeding:, in such an m- 


iuto his lands, he must not be allowed so to I stance, is to join the ngbt to the Janas of 
do, as he misht thereby subject tin lands of 1 another person not possessing such right. 


the other sharer to he overflowed 


I and then, willi his consent, to dispose of 


Or adopt a partition by N’either [ both-wlien, compatin^how'much the value 

• '* ^ '' of the lands has been increased by the ad¬ 

dition of the right, he may apply the dilfer- 
eneo towards paying* off the debts of tbo 
deceased. If he be not able to procure land 
in this manner, he may buy a piece of land, 
payable from the effects of the dcoeased, and, 
having joined it to tho right, sell them to- 

f ether j when, with the price so obtained, 
e must first discharge the purchaso-raonoy 
of the land, and then apply the residue to 
discharging tlio debts of the deceased. 

Any accident from the use of the water^ 
docs not induce responsibility. — If a person, 
having moistened hia land§, or filled them 
with water, should by that means overflow 
the lauds of his neighbour, he is not, in such 
case, liable to make a compensation, as ho 
was not guilty of any transgression. 


is he at liberty to change the mode of par¬ 
ticipation, by taking the use of the whole, 
in rotation, instead of each receiving a moiety 
of the whole quantity; for as the division 
has already been settled by the mode of 
vents or sluices, he cannot afterwards require 
any other mode.—unless the other assent, in 
which case he may do so; — it still, however, 
remaining at the’option of this partner (or 
of his heir, after his decease) to annul this, 
and revert to the former mode ;— because the 
establishment of a division, by giving the 
whole to each in rotation, in a case where 
each had formerly held a separate share, is, 
ill fact, lending a right to water (as an ex¬ 
change of Shirb for Shirb is null) and a 
right to water is inheritable, or the util of it 
m cl V lawfully be left in legacy; but it can 
neither be sold nor bestowed in gift, nor left 
in legacy to soil, give away, or bestow in 
alms, these several deeds being unlawful on 
account of tho uncertainty to which they 
arc liable, either from ignorance or deceit, 
with regard to the quantity of water,—or 
because ^ Shirb is not, in itself, o substantial 
property, but rather a privilege or imnmnity, 
insomuch that if a person water his lands 
from the Shirb of another, lie is not liable 
to make compensation lor it;- -and these 
several deeds being voidj a legacy lor any ot 
these purposes is also void. 

A right to icater cannot he consigned a» a 
dower. —A uiotit to water is incapable of 
being assigned as a bpeciric dow er in a con¬ 
tract of marriage; wheiefore if such be 
mentioned in a marriage contract, a Mihr- 
Miel, or proper dower, is clue. _ _ 

Or given as a consideraiion for ii/icoui.— 
In tim same manner, also, it cannot be giy^n 
as a consideration tor Khoola :— whence, u a 
wife bargain for her divorce, in consideration 
of her making over such right, the liusband 
may restore it to her, and, in lieu ot it, take 
from her the dower lie had assigned her 
their marriage. I he ground ou which the 
law in these vu'Jea proceeds is, Oiiit a right to 
water is a matter the extent of wdiich cannot 
be ascertained with any precision. 

Or in €o?nposition for *» claim, —A reght 
to water is incapable of being given in im¬ 
position. tor a claim; for us it cannot, >»y 
means of any dtcd whatever, Ik rivruia*^^-! 
property, a composition in eoiisideiatiou of 
itiHCon*t'qui*ntly null. 

Or sold ii/'it.hout ground) to thscharge the 
debts of a defunct{mode io he pursued in 
this last instance).—K lireHT to water, with¬ 
out ground, cannot he sold after the death of 
any person to discharge his debts,—in uic 
same manner as it cannot be sold during his 
lifetime. What, then, shall tho Imam <m, 
in this case, towards settling the debt of the 


BOOK XLVL 
or rr.OHTBiTEO liquors. 

There are four prohibited liquors. I. 
Khamr {the crude juice of the grape).- 
TiEEiiii; are four prohibited liquors,—the first 
of which is termed Khamr,* meaning (ac¬ 
cording to the exposition of ^ Ilaneefa) the 
crude juice of the ^rape, which, being fer¬ 
mented, becomes spirituous,—first gathering 
foam and settling, and then possessing an 
inebriating quality. According to the two 
disciples, the juice becomoa Khamr upon its 
fermenting, and being spirituous without the 
condition of its gathering foam; — for when¬ 
ever tho juice of grapes becomes spirituous, 
the appellation of Khamr, and the charac¬ 
teristic of it, namely, illegality, are botli 
established. — The argument adduced by 
Haneefa is, that fermentation is the com- 
raencement of the process by which liquor 
becomes spirituous, and which is completed 
when it foams and settles, as by that means 
tlie dregs are separated from the finer 
particles ;—and the ordinances of the jaw 
regarding Khamr (which arc decisive), such 
as punishnient for drinking it, the holding 
him an infidel who shall deem it lawful, and 
the prohibition against selling it,—have all 
a remrence to the completion. Some of the 
learned allege that it is declared unlawful to 
drink after having become spirituous, purely 

* The translator has, in the course of tlie 
work, rendered every iuebriatingdrink under 
the Reneral^ term wine, which comprehends 
all desoxiptions of prohibited liquors.—In 
! this book, however, he retains the original 
terms for the sake of distinction. 






mOHIEITED .LiaTTOKS. 

of caution.—Others, again, 
wxjitiiin that the term Khauir is applicable 
hr^atever is of an inebriating qaality; 
because it is mentioned in the traditions, 
that “whatever inebriates is I-CirAMn;”—ancl 
(in another tradition) “ KhAM n is produced 
from two trees, namely, the viJfE and the 
'Ihe term Khamr, moreover, is 


derived from MokJiainira, signifying, stiipe- 
faction, or deprivation of sense, which is a 
consequence of drinking any inebriating 
liquor.*—In reply to this, however, Haneefa 
argues that the term IChamr, according to 
the concurrent opinion of nil lexicographers, 
is used only in the sense above mentioned, 
whence it is that to liquors of other descrip¬ 
tions other terms are applied, such as 
Nabeez, Tabeekh, and Mosillis.* Another 
argument is that the illegality of Khamr is 



urine ; for the illegality of it is indispui 
proved, as has been already shown. 

Whosoeveb maintains Khamr to bo law¬ 
ful is an infidel,"^ for he thereby rejects 
incontostablo proof. 

And cannot eonstituto propeytt/ ttntn a 
Mussulman .— Ki/amu is not a va.iuable 
commodity with respect to Mussulmans. 
If, therefore, it be destroyed or usurped 3 )y 
any person, there is no responsibility. 7 iho 
sale of it is moreover imlawdul; for Gon, in 
terming it filth, manifested n detestation of 
it; whereas, if it had been a commodity of 
value, some respect would have been shown 
to it.—Besides, it is recoi'ded in the tradi¬ 
tions, that “ he who prohibited the drinking 
of it, did likewise prohibit both the sale of it 
and the use or enjoyment of the price of it/* 
No 7' he employed in the discharge of his 


indubitable,—whence, if "every inebriating debts .—a Mussulman be indebted to 
liquor w^ere Khamr, all such would of course ' another, and wish to discharge the debt with 
be likewise indubitably illegal,—wherens | the price of Khamr, in that case both the 
this is not tho case, for there is a douht i payment and receipt is imlawful, beoauso 
regarding them. In reply, moreover, to tho j suoh^ price is produced from an illicit sale, 
arguments of some of ttie learned as above* and is considered either ns an usurpation or 
adduced, it is to be remarked that the first- a trust in the Mussulman’s hands, according 
recited tradition is not perfectly authentic, to the difterent opinions of the doctors on 
Yehya Ibn Mayeen having disputed it;— , this subject; in the same manner as in the 
and* with respect to the second quoted : case of the sale of carrion. If, on the con- 
tradition, the intention of it was merely to | trary, the debtor be a Zimmee, it is lawful 
explain the law, or, in other words, to sliow. for his Mussulman creditor to receive such 
that all liquors extracted from either of the ' payment; as the sale of Khamr is legal 
two trees mentioued, being of an inebriating , amongst Ziminces. 


quality, are unlawful as well as Khami*. 
Which is unlawful in amj quantity. 


Or used by is unlawful to derive 

I any use from Khamr, either as a medicine. 


Kir AMU is in itself unlawful, whether it be i or in any other manner ; because the use of 
used in small or great quantities, the il- 1 filth is forbidden ; and also, because absti- 
legality not depending on drinking it to nence from it is enjoined; and this injuuc- 
sueh a degree as to produce intoxication. ; tiqn could not be observed in case of its use 
Some of looser princi])le3 reject the absolute being allowed. 

illegality of Khamr, alleging that its effects A nd the driyihing oftohich^ in any quantity, 

only are the cause of its illegality ; because ; Induces ^ punislunent. — WiiOEVEU drinks 
the evil of it is, that it creates an inattention I Ivliamr incu rs punishment, although he he 
{awards the worship of Qon; and as this not intoxicated ; for it is said, in the tradi- 
evil is occasioned only by intoxication, it tions, “Let him who drinks Khamti ho 
follows that where this does not take placo whipped;—and if he drink it again, let him 
it is not unlawful.—This, however, is gross be again iu the same manner punished.’’ 
infidelity, and in direct contradiction to theThe whole of the companions are agreed 
Koran, God having there termed such' upon this point j and the number of stripes 
liquor filth, a thing which is unlawful in its prescribed is eighty, as^ has already been 
own nature. Besides, the prophet has de- shov'ii in. tr(‘atins: of punishments, 
creed Khamr to be unlawful, according to , Unless it he boiled. — * Ip a person boil 
various traditions ; and all the doctors are j Khamr until two-thirds of it evaporate, it is 
unanimously of this opinion. It^is to be not thereby rendered lawful. If, however, 
observed, liowever, that although Khamr be . a person drink of it after such process, he is 
unlawful, even in so am all a quantity as not liable to punishment, unless he be in¬ 
may not be sufficient to intoxicate, yet the toxica tod. 

same does not hold with respect to other I ^ But it may he converted into vinegar .—fx 
things of an inebriating quality ; lor a little f is lawful to make vinegar of Khaini. Shafei, 
of them, if not sufficient to intoxicate, is however, holds a different opinion. 


not forbidden. Shafei, indeed, is of opinion 
that these are likewise unlawful, in any 
quantity. 

Is filth in an extreme,—'lin.iai'K is filth in 
an extreme degree, in the same manner as 

These are diflbrent kinds of liquor, 
extracted from dates, which are more parti¬ 
cularly described a little farther on. 


II. Bazik {the hailed juice of the grapp), 
termed {lohen boiled away ^ to one half) 
Mo}iiss(if.—T kxjq much with respect to 
Khamr, the first in order of prohibited 
liquors.—Tho second species of prohibited 
liquor, is the juice of grapes boiled until a 

* And consequently becomes exposed lo 
the penalties of apostasy. 
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It'ss than two-thirds evaporate. I over, is not inflicted for dnuhmg; fH| 
jisMs denominated Ba?dk. It is also I liquors, except in a quantity suflicienlr 1 
t^ied Monissaf; but that is only where I produce intoxication; whereas the drinking 
exactly one half of it evaporates iu boiling , of one drop only of Khamr induces pumsh- 
This kind of liquor is unlawful, according ' ment. The filth of 'those liquors,^ likewise, 
to all our doctors;—according to the two i according to one tradition, is oi a slight 
disciples, wdien it only ferments and becomes degree, and according to another, ot an 
spirituous .—and according to Haneefa, when 1 extreme degree; but the filth of Khamr is 
it foams and settles. Oo;?Tai has said that • of an extreme degree, ■ according to every 
Monissaf is lawful (and several of tho tribe ■ tradition, , , ,, , 

of Miitazali * have seconded this opinion); | The^ may also be sold; ana are a subject 
because it is a good liquor, or, in other \ of responsibility, —The sale of the liquors 
words, is pleasing to the palate ; and also, : in question is lawful, according to Haneefa, 
heoansc it is not IChamr. The argument of i and a compensation is due from the dc- 
our doctors is, that as Monissaf is pure, and : stroyer of them. The two disciples, on tho 
equally delicious with Khamr, a number of | contrary, hold that the sale of them is un- 
the idle and dissolute are consequently | lawful, and that no reparation is due from 
tempted to drink it; and it is therefore pro- . the destroyer of them ; in the same manner 


as in. the case of Khamr. 

£ut they must not he wsei/.—Tx is unlawful 


hibited, with a view to prevent that dissipa- 

tion which it is found to occasion. ,, , . , 

HI. Siklier (an infusion of dates) \ to derive any kind of use from the above- 

tliird species of unlawful liquor is termed j mentioned liquors, as they are prohibited. 
Bikkir; and is made by steeping fresh dates It is related that Aboo Yoqsaf holds the sale 
in water until they take eliect in sweetening I of any of the aforesaid liquors, excepting 
it ; when it is both unlawful and abominable Khamr, to be lawful,—if more than one 


to drink of it. Shareek-Ibn-Abdoola alleges 
that it is lawful, as Gon, speaking of his 
bounty in the Koban, says, “Ye enjoy 
Suck EH from the on ape and the date;” 
wbmice we may infer that it is allowable, as 
bounty cannot apply to any thing unlawful. 
The argument of oilt doctors is the concur¬ 
rent opinion of all the companions upon this 
point; aud with respect to the text above 
cited, it has a reference to^ a particular 
period, Imving been revealed in the infancy 
of the religion of Islam, when all sorts of 
spirituous liquors were lawful. ^ 

IV. Nookoit Znheeb {an infusion ofraisms), 
—The fourth species of prohibited liquors 
is bfookoo-ZabeebjT that is, water in which 
raisins are steeped until it become swe;et. 


half, and less than two-thirds, should have 
evaporated in the boiling. 

Mohammed, in the Jama Bagheer, remarks 
that every sort of liquor excepting those 
above mentioned is lawful, ihis opinion, 
tho learned say, is recorded only m the J ama 
Saglieer, and is not to be found in any other 
book. It, however, afiqrds an argument that 
any kind of strong liquor extracted from 
wheat, barley, honey, or millet, is lawful in 
the opinion of Haneefa, if not drank so as to 
occasion intoxication ; and he, in fact, main - 
tains that punishment is not inflicted even 
in the ease of intoxication. If, therefore, a 
person intoxicated with these liquors should 
divorce his wife,it is void, in the same manner 
as divorce pronounced by a person in his sleep, 


and is affected in its substance. This kind | or by one. whose faculties are impaired from 


is, iiowever, lawful when merely it possesses 
a sweet quality;—and is prohibited only 
when it ferments anil becomes spirituous. 
Oozrai is of a different opinion regarding 
this liquor likewise. 

The three last are not so illegal as Khamr. 
^Thet/ may he held legal, laiihout inciirring 
change of infidelity,- -It is to be observed 
that the iUcgoJity of these liquors, namely, 
Bazik, • Monissaf, and the Kookoo of dates 
and raisipB, is inferior to that of Kharnr, 
If, therefoie, any person hold these^ lawdul, 
still he is deemed aii infidel. ,lt is other¬ 
wise in tlie case of Kharnr;^ for, with re¬ 
spect to tha, liquors here mentioned, the ille¬ 
gality is a mere matter of opinion ; whereas, 
W’ith regard to Khamr, the illegality is 

undisputed. , , ^ ^ ^ \ 

jrtnd may he (Irank (so as not to intoxicate) 
fcithout punishmciii .— Punishment, more- 

* A particular hereticai sect of the Mus¬ 
sulmans. (See Bales' Preliminary Discourse, 

Sect, 8.) _ , . , . , 

t T^oolcoo signifi-es water m which^ any 
thing is steeped ; and Zabeeb means raisms. 


the use of opium, or from having drank tho 
milk of a mare in a medical composition. It 
is elsewhere related, as an opinion of Mo¬ 
hammed, that every sort of strong_ drink, 
excepting those above specified, is pro¬ 
hibited;- that if a person drink them to 
intoxication he is to be punished ;--and that 
a divorce pronounced by him when, so in¬ 
toxicated IS valid ; -in tlie same manner as 
holds ill the case of liquors; and decrees pass 
according to this opinion. Ho has also said, 
in the Jama Bagbeer, tliat Aboo Yoosaf had 
first declared every sort of wine to be un¬ 
lawful which fermented and. beeame spinr- 
uous, and afterwards remoined ten days with¬ 
out spoiling: hut that he afterwards adopted 
the opinion of Haneefa. In other words, ho 
first, according to the adjudication ot Mo¬ 
hammed, deemed all inebriating liquors un¬ 
lawful ; but afterwards adopted the opinion 
of Haneefa. Aboo Yoosaf was_ singular m 
making it a condition that the liquor should 
remain ten days without being spoiled, 
lie, however, afterwards receded fiv this 
opinion, and gavo into ^ that of llaneeiw and 
Mohammed on this point. In the Abridg- 
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hiBnt KuJooroo] it is said, that the steep- | ho have pronounced the flesh to he abon ^ ^ 
or dried jiatcs, when boiled a nable, yet tko*reason is either because, if it 
little, even bo as to become spirituous, may were otherwise, the means of conquest would 
lawfully be drank in such a quantity as not thereby be destroyed ; or because the horse 
to inebriate, provided, it be done without is a noble animal; neither of wdiich reasons 
waiitonness or joy.—his is according only to ! hold with regard to the milk 
the two Elders; for Mohammed and Shafei - 


deem it unlawful. 

KhooUeen {a mixHf'e of the inf anon of 
dates and raisins) may he drmih, -Theee is 
no impropriety in drinking Ehooltcen ; that 
ia, water in which dates have been steeped, 
mixed with that of raisins, and boiled together 
until they feu-ment and become spirituous. 
This is grounded on a circumstance relative 
to I bn Zeeyad, which is thus related by 
himself: — ‘^Abdoola, the son of Omar, 
having given me some Sherbet to drink, t 
became intoxicated to such a degree that I 
knew not my own house. ^ I went to him 
next morning, and having informed him of 
the circuiiistance, lie acquainted me that ho 
had given me nothing but a drink composed 
of dates and raisins.’'—Kow this was cer¬ 
tainly Khoolteen, wliich had undergone the 
operation of boiling; because it is elsewhere 
related by Omar that it is unlawful in its 
crude state. 

Liquors %irodiiced hy means of honey or 
grain are lawful. — Liairoii produced by 
means of honey, wheat, barley, or millet, is 
lawful, according to Ilaneefa and Aboo Yoo- 
saf, although it be not boiled,—provided, 
however, tliat it be not drank in a wanton or 
joyful manner. I.’he argument they adduce 
1.S the saying of the piopnet “ Khamii is the 
product of these two trees" (meaning the vine 
and the date)that is to say, he confined the 
prohibition to these two trees, as his inten¬ 
tion was to^explain the law. —It is to be ob¬ 
served that several of the learned have made 
the boiling of these liquors a requisite to¬ 
wards their legality. Others, on the con¬ 
trary^ hold it to he no way; necessary (and 
such 13 the opinion recorded in the Mabsoot); 
becauso these liquors are not of such a 
nature that a little induces a wish for more, 
whether they be boiled or crude. It has 
likewise been disputed whether a person 
who gets drunk with any of these liquors is to 
be punished. Some have said that he is not. 

But any person drinking them to mtqxim-- 
tion incurs punishment. —I'hc learned in the 
LAW, however, have determined otherwise ; 
for it is related by Mohammed that punibli- 
ment is to bo inflicted on whoever ia intoxi- 
(jated with any of the aforesaid strong 
liquors ; for this reason, that in the present 
age they are us much sought for by the 
dissolute as other liquors were formerly; 
nay even more so.—The same law holds with 
regard to strong drinks extracted from milk. 
Many have said that any drink made from 
the milk of a mare is unlawful, in the 
opinion of Haneefa, becauso it is derived 
from the flesh, which (according to him) is 
unlawful. Lawyers, however, remark it as 
the better opinion that the milk is not 
unlawful according to Haneefa; for although 


MosiUis {m'ape juice hailed dmvn to a third) 
is lawful.--\Y the juice of grapes be boiled 
until two-thirds ' of it evnporato (being 
then termed Mosillis), it becomes lawful, 
according to the two Elders, notwithstanding 
it be spirituous. Mohammed, Shafei, and 
Malik, say otherwise. (This diflbrence of 
opinion, however, exists only on the sup¬ 
position that it is used with a view to 
strcmgtheii the constitution ; for if it bo 
drank from pleasure or joy they are unaiih 
mous in judging it unla\^ul.) Mohammed, 
Shafei, and Malik, in support of their* 
opinion, have cited a saying of the prophet, 
"Every inebriating drink is Kir am u ; and 
whatever in excess produces intoxication ia 
prohibited, even in moderation ;" and in 
another place, ‘ ‘ A ny drink of which one 
cupful occasions intoxication, is unlawful in 
a single drop.|’—Another argument is, that 
every inebriating liquor tends to stupefy the 
senses, and is conse<|uently prohibited either 
in a small or largo quantity, in tho same 
manner as Khamr. The two Elders, in sup¬ 
port of their opinion, have quoted the saying 
of the prophet, "Khamii is unlawful in its 
very nature:*' and ii; another place, “ Little 
or imicli of it is alike unlawful; and inebria¬ 
tion from every other strong drink (that is 
to say, every kind besides Khainx) is forbid- 
dGn."_ J^ow since the prophet has specified 
intoxication as a condition with respect to 
other drinks than Khamr, we may conclude 
that on that circumstance only their illegality 
depends. Besides, stupefaction of the senses 
takes place only when liquors are used in 
such excess as to inebriate, which is allowed 
to bo illegal. A little, fchoreforo, of any 
strong drinlc other than Khamr is never 
illegal, except when, on account of its fine¬ 
ness or pui-ity, a little of it invites to more,— 
in which case the law regards every quan¬ 
tity of it in the same light. This, howevoi*, 
is not the case with Mosillis, a. little of 
which, becauso of its thickness, does not 
induce a wish for more ; and which, in its 
substance, ia food,—wherefore when used in 
a moderate quantity it retains its original 
legality.^ 

General rule with respect to it ,—If a 
little water be poured into Mosillis to render 
it fine, aud it be afterwards boiled for a 
short time, it is still Mosillis, the addition of 


By original legality Haneefa alludes to 
an opinion ho maintained in opposition to 
Malik, that every thing is originally lawful 
in its nature, being rendered otherwise only 
by the prohibition of the sacred writings ;— 
whereas Malik holds every thing to iiavo 
been originally unlawful, until sanctified by 
the Koran. 
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^^nclpg only to woalvou it.—Ifc is 
' whore water as mi.<ed with crude 

jiHC©, and this iryixture is then boiled until 
two-tliu‘ds of it evaporate; for here, either 
the water purely evaporates altogether, or it 
evaporates jointly with the juice; and in 
either case it is plain that two-thirds of the 



therefore, Khamr have been kept 
vessels, it is necessary they be washedT)eforG 
they ore applied to use. If a vessel be old, 
it becomes clean by three washings: but if 
it be new it can never be cleansed, in t.ho 
oi)inioa of Mohammed : for then tlie .wiuo 
penetrates, andjuukea a deep impression in 


pure juice ot the grapes or dates docs not ; it; contrary to the case of an old one. Aboo 
e^mporate, wbieh is requisite to render it a ^ ^ 

legal drink 


JZuh in thehoilmgof unpressod c/rapes . — 


washing' it thrice, and drying it after eaei^ 
washing’.—Several have said 'that, in the 


Ip grapes be lirsb boiled, and ai’torwards , opinion of Aboo Yoosaf, the mode of cleans- 
pre 330 <.l until their juice be_ extracted, in that ing it is by filling it with water, and letting 
case a very little more boiling is sufficient to it regain for a short time j and then empty- 
render the drinking of the liquor lawful, mg it and filling it again; and so repeating 
according'to one tradition of Hanoefa. Ac- ' this process until the water poured out bo 

' perfectly pure ; when the vessel is clean. 

Vinegar mait he made from Khamr .— 
WHien Khamr is converted into vinegar, it 
is then lawful, whether it have boen made 
80 by throvi^ing any thing into it (such as 
salt or vinegar), or have become so of itself. 

VijyEOAu made of Khamr is not abomi¬ 
nable. Sliafei maintains that it is abomina¬ 
ble ; and tJiat all vinegar obtained from 
Khamr by means of some mixture is uniaw- 
fiiL—With respect, however, to such as turn 
so from Khamr of itself, he has given two 
different opinions. 

And the vesselJn which it is so made becomes 
pure .—When Khamr is changed into vine- 


cording to another ti’aciition it'does not 
become lawful until two-thii;d 8 of it evaporate 
in boiling; and this is the better opinion; 
because the juice remaining within the film, 
atid not being in any manner affected by the 
boiling, it is consequently similar to juico 
■which is not boded. 

Or grapes ynixed with dates. —Jf fresh or 
dried f^rapes, being mixed with dates, be 
then boilod, two-thirds of the mixture must 
eA'-aporate before it becomes lawful; for 
although, with resiioet to dates, a small 
boiling be often sufficient, yet with respect 
to the juico of grapes tw^o-thirds are always 
required to l\ave evaporated in boiling. The I 


rule also holds where the juice of‘gar, the vessel in which it is contained be- 
grapes is mixed with the water in which I cornea clean according to tho quantity of the 
dates have been steeped. If, however, dried ! Khamr. With regard to that part of the 
grapes, beiuj^ mixed with the water of dates, \ vessel that was empty, several have said 


should be boiled for a little, and afterwards 
some dates or dried grapes be thrown into 
it, in that,case, provided the quantity thro-wn 
ill be small, and not so much aa is generally 
used- to make Kabeez, it is lawful. It is 
otherwise, indeed, if the quantity be not 
small;—in the same manner as where a pot 
of the water of dates or raisins is mixed 
with the boiled juice. Still, however, the 
person who diiiiks it is not subject to pun¬ 
ishment, because its illegality is adjudged 
merely on principles of caution ; and en¬ 
deavours must always be used to avoid the 
inflietion of punishment. 

Ltguo)\ having once acqxiired a spirit^ is 
not rendered lawful hg boiling. —If Khamr, 
or any other spirituous liquor, be boiled until 
tw^o-thirds of it evaporate, still it is not law¬ 
ful ; for the illegality of it, whicli pro- 
viously established, is not removed by boiling. 

Rule with respect to the use of vessels.— 
TiiETHi) U no impropriety in squeessing juice 
into pots or vessels of a green colour, or of 
which the interior part has been varnished 
with oil. Tho reason of this ia, that 
formerly, in tho infancy of the Mussulman 
religion, it ^v■as customary to keep Khamr in 
such vessels; and, on this account, when 
Khamr was rendered illegal, the prophet 
prohibited the use of them likewise, that 
the greater caution might be observed. He 
afterwards, ho'weveTj permitted the use of 
them, seeing that the vessels of themselves 
did not render any tiling unlawful. If, 


that it also becomes clean, as being dtpon- 
dent on the other j but others have said that, 
as it is battered over -vsdth dried Khamr, it 
does not become clean until it be washed 
with vinegar, when it is inimedip.tely puri¬ 
fied. In the same manner also, if Khamr bo 
poured out of a vessel, and the vessel be 
then washed with vinegar, it becomes (as 
lawyers have said) instantaneously clean. 

Rules with respect to the dregs of Khamr. 
is abominable to drink the dr(?g's of 
Khamr, or to use ifc in combing the hair, as 
some women do; for the dre^ arc not en¬ 
tirely void of the particles of Khamr, and it 
is unlawful to apply any unlawful thing to 
usewhence the illegality of using it in 
healing a wound, or applying it to a sore on 
the back of a quadruped..—It is also un¬ 
lawful to administer it to an infidel or an 
infant; and whosoever does so is chargeable 
with the crime of it. In tlie same maun :r, 
it is unlawful to give it to a quadruped to 
drink.—Concerning this point, however, 
several have said tha.t although it be unlaw¬ 
ful to carry Khamr to a quadruped, vot if 
the animal, being brought to it, should 
drink of it, there is no improprietyin tho 
same manner a.s in the case of a dog and 
carrion ; that is to say, carrion must not be 
thrown to a dog ; but if a dog bo carried to 
whore cairionis, he may, without any impro¬ 
priety, he sufiered to eat it. 

It is allowablo to mix the dregs of Khamr 
with vinegar. In this case, however, it is 
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. the vinegar be carried to the 

pL'ice„..wli 6 r«' the dregs are, and bo there 
liirteiivl^or otiierwise it is unlaw till. 



mix ten oups of juice with twenty cup 4 _ 
water;-in that case, if tho •water purely 

___... ___ , evaporate, the mixture must be boiled until 

A PERSOK who drinks the dregs of Khamr , a ninth of it remain, which is equivalent to 
without being intoxioatod is not liable to ‘ one-third of the pure juicewhereas, if the 
pnnialiraent. Bliatei is of a different opinion; , juice and water eva|»rate conjuiictly, the 


for in this case several of the particles of 
-Khamr must necessarily be drank likewise. 
Oar doctors, on the contrary, argue that as 1 
the dregs of IChatnr^ are disagreeable to the j 


whole must then bo boiled until two-thirds 
of it evaporate. 

Ijp juice be boiled ^nth tire,’’' at one or 
several diiferent times, before it be in¬ 


palate, a little of it does not, by consequenco, ebriating or prohibited, it is kiwfaL If, also, 
beget an inclination for more: and thus, • the juice, being taken from the lire, should 
being like other strong drinks, the drinking | continue to boil until two-thirds of it 
of a little, unless it be attended with iutoxi- evaporate, it is lawful, as in this case the 

ic TMT nioliaWo I c»vnr>nrnfimi isi pflRrint nf* tVi/i firn 


cation, is not punishable 
^471 injection of IChamr is unlawful^ hut 
mt punishable^ —An injection of Khamr into 
the anus or penis is unlawful, as being a 


evaporation is the effect of the fire. 

The third principle is, in boiling juice, 
after part of it has evaporated, and part 
has likewise been poured out,—to knowhow 


benelit derived from an unlawful article. It. much more must evaporate, that the 


is not, however, punishable, as punishnient 
is indicted only in tho case of drinking it. 

And 50 Ukei^ise a mixture of it in viands. 
—If a. person throw Khamr into soup, it is 
not then lawful for him to eat the soup, be¬ 
cause of its being rendered impure, Neyer- 
tlioless, if he eat it, he is notiiably topiraisli'- 
ment, for in this case the Khamr is as it were 
boiled. 

If a person knead flour with Khamr, in 
that case it is unlawful to eat the bread or 
paste so made, as many of the particles of 
the Khamr still remain in it. 

Section. 

Of hoiiing the Juke of Grapes. 

2 'here are three general principles to he 
observed upoji this subject. — In boiling the 
iidce of grapes there are three principles.— 
The first principle is, that whate ver quan¬ 
tity may run over the pot from the agitation 
in boiling, or from the foaming of the juice, 
is nob taken into account, but is considered 
ns not having belonged to it; and the resi¬ 
due is to be boiled until two-thirds of it 
evaporate, in order that the remaining third 
may be rendered lawful. To illustrate this t— 
suppose a person inclined to boil ten cups of 
juice; in that case, if one cup b (3 lost from 
its boiling over the pot, he must boil the re¬ 
mainder until six cups have evaporated and 
three remain in the pot, when it becomes 
lawful. 

T-HE second principle is, that if water be 
first poiired into the juice, and the whole be 
then boiled, and tho water, on account of its 
subtlety, bo soon wasted, it is requisite that 
whatever remains after the evaporation [of 
the water] be boiled until two-thirds of it be 
wasted. If, on the contrary, tiu 3 water and 
juice evaporate together, it is in that case 
requisite that the mixtiu’e he boiled until 
two-thirds of the whole evaporate, that the 
remaining third may he rendered lawful; 
for here tho third of the mixture of water 
and juice which remains becomes the same 
as if, a third of the pure juice having re* 
maiiied, water liad then been poured into it. 
To ojccmplify tbi?>uppofo a prrm>n nhould 


maimng part may be rendered lawful; — 
and, in order to this, the following rulo 
must bo observed.—The quantity ■^vhich re- 
■mains after part has been poured out must 
be|multipiiod by the third of the whole; and 
this sum being divided by the quantity 
which remains after part of it only has 
evaporated, the quotient is the quantity that 
is lawful. Thus, if a person boil ten cups 
of j uice, and after one cup had evaporated, 

' threo cups more should be poured out; then 
three cups and one-third (the third of the 
whole) beinj»' multiplied into six, the numbei.' 
which remains after the loss of evaporation 
and pouring oiit_amounts to twenty, and this 
sum being divided by nine, there remains 
two cups and two-ninths; the quantity which 
is lawful, when the rest has evaporated. 


BOOK XLVU. 

OP HUNTING. 


Section I, 

Of catching Game icith Animals of the Hunt^ 
tng Tribe^ such as Bogs, Hawks, t^c. 

It is IctuJul to hunt with all animals of the 
hunter tribe that ^ arc dull/ trained.—It is 
lawful to hunt with a trained dog, a pan- 
ther,f a hawk, a falcon, and in short with 
every animal of the hunter tribe that is 
trained. It is related in tlio .Tama Sagheer 
tliat game caught with a trained animal of 
the hunter tribe, Avhether bird or beast, is 
lawful ; but that, caught with, any other 
animal it is not lawful, unless wheu taken 
alive, and slain by Zabbah. This doctrine 
is established by a text of the Koran, in 
which mention is m ade oC trained dogs. The 
term Kalb [dog] comprehends, in its general 


* The common method of makiag strong 
drink, among the Asiatics, is by fermenting 
the juice in the sun. 

+ Yuz.—It is an animal of the leopard or 
lynx species, hooded and trained to catch¬ 
ing game, nearly on the same principle as 

the hunk. 
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Mentation, evfiTy carnivorous animal, even' 
tiger.* It is, liowever, related as an 
^otunion of Aboo Yoon>af, tliat tigers and bears 
are excepted, as neither of them hunt for 
others,—the tiger because of his ferocity', and 
tho bear because of his voraciousness. Some 
of the kite tribe have likewise been excepted 
because of their voraciousness; and the hog 
has been excepted because it is essential filtli, 
and because it is unlawful to derive any ad¬ 
vantage from it. It is to be observed that 
it is a condition of the lawftdness of game 
that the animal which takes it be of the 
banter tribe, and trained ; and also that the 
master let slipt the animal in the name of 
Goi>; for it is so related in a tradition of 
Audee, the son of Hatini Tai.. 

liuks for itscertaining whether a dog^ 
he duly The sign of a dog being 

trained is, liis catching game three times 
without eating it; whereas the sign of a 
hawk being trained is, merely, her return¬ 
ing to her master, and attending to his call. 
These signs are adopted from Abdoolla Iba 
Abass, The body of^ a hawk, rnoroovor, is 
not capable of enduring blows; hut as, on 
the contrary, the body of a dog has this 
capability, a dog is therefore to be beaten 
until bo desist from eating the game. Be¬ 
sides, one sign of being trained is, to desist 
from, that which.. custom and habit have 
made agroeablo; and as it is the custom 
of a hawk to be wild and to fly from man, it 
follows that its paying attention to its mas¬ 
ter’s call, and showing no wildness, is a sign- 
of its being trained. With respe«t to a dog, 
on the contrary, he is attached .to man ; hut 
his custom is to 'tear ami eat; and conse¬ 
quently, when-he preserves game and does 
not eat it, it is a sign of his bging trained. 
—It is to he observed that the condition 
here recited, of a dog desisting, and not 
eating Ihrco times, U the doctrine of the 
two disciples (and there is also one fcra- 
dilion from IlanGefii to the same effect);— 
nnd tho reason of it is that, in less than 
three times there is a probability of the dog's 
forbenrancG having proceeded from satiety 
or.suiriQ such cause; but that when he de¬ 
sists from eating for three different times, it 
is a proof that such forbearance has become 
a custom ; for this particular number of 
three is the established standard for expe- 
riraenhf^ and for the discovery of an evasion, 
—in the same manner as it is used in deter¬ 
mining thfe period of an option. It is also 
recorded to have been adopted in the story 
of Moses and Kbizzir;t for Khizzir, upon 



* Arab. Assid ; including lions, and eveiy 
other creature of the feline tribe, except 
the panther before mentioned. ..... 

Y Tin expression, in the original, signifies 
to send off.—It hero means the act oi cast¬ 
ing off the hound or hawk, and hunting 

tb:ni at the , ... 

t This story (of which an explanation was 
given to the translator) is probably the ori¬ 
ginal of Pameirs Hermit. 


I the third instance, said, Now 
separation between you and me.*' Anoti 
[ reason is that plurality is a sign of know¬ 
ledge ; and as three is the smallest- number 
of plurality,* it has therefore been adopted 
as tho standard. In the opinion of Haneefa, 
however, as recorded in the Mabsoofc, a rrain- 
ing does not take place, so long as the hunter 
does not conceive the animal to be trained; 
—and ho holds it improper to fix on the 
number three ; because the fixiag on a par¬ 
ticular number cannot bo done by the fore¬ 
thought of man, hut must be regulated by 
the precepts of the sacred writings; and as 
no precept has been issued on this head, it is 
proper to consign it to the judgment of him 
who is best acquainted with the matter, 
namely, the hunter. According to a former 
tradition, Haneefa holds the ^ame of the 
third time to be lawfulwhilst the two 
disciples maintain that it is not lawful, as 
the animal does nut become trained until 
after the third time ; and. consequently the 
game of the third time’ is the game of an 
untrained animal, and, as such, is unlawful; 
this being liko the act of a slave in the 
presence of his master; in other words, if a 
slave perform any acts in the jiresence of his 
master, such as purchase or sale, and the 
master, seeing and knowing the same, 
remain silent, the slave in that case becomes 
licensed,—not only with respect to the act in 
question, but also with respect to every act 
which he may afterwards perform;—and so 
likewise in the case in question. Tho 
reasoning of Haneefa is, that when tho 
animal takes the game the third time, and 
instead of eating preserves it, this argues it 
to have been trained at the time of taking 
the game, and consequently the game of the 
third time is the game of a trained animal. 
—It is otherwise in tlie case above cited, 
because license is a notification, and cannot 
take place without the knowledge of the 
slave; aud the slave cannot acquiro this 
knowledge until after he has performed the 
act, and his master remained silent. 

The invocation must he repeated (or, at 
leastf must not he wilfully omitted) at the 
time of letting slip the hounds t^'c, —^If a 
person let slip his trained dog, or his 
trained hawk, and at the time of letting 
them slip repeat the name of Go.n, or omit 
it from forgetfulness, and the dog or hawk 
cateh the game, and wound it so that it dies, 
the game may in that case lawfully be eatou. 
—If, however, he should wilfully, and not 
from forgetfulness, omit the name of Gon, it 
is not then lawful to oat the game so taken. 
It is mentioned in the Zahir Kawayet that 
the wounding of the game is a condition of 
its lawfulness, as it furnishes the means of a 
Z abb ah Tztiraree. (The meaning of Znbbah 
Iztiraree has already been explained in 
treating of Zabbah.) 

* The Arabs, having a dual number, do 
not of course admit two to constitute a 
plurality. 
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eating any part of \ master’s goat, and kills it, which is no iTrof>: 


of tlio dog’s not being tpoined. 

Vase of a dog hiting off a piece in the pur- 
.. .U of hu game .— If a dog lay hold of game 
with his teeth, and haying bitten oil the part 
eat it, and afterwards catch the game and 
kill it, without eating any other part ot it, 
the game is unlawful; because upon the clog 
eating part of his game it becomes evident 
+Ur.4- V»n. -la viAf +^otn/irl If. mi t.hfi nontraiv* 


renders tt anhxwful. —If a dog or 
panther eat any part of the gam.e, it is ^ 
unlawful to oat of such; hut if a hawk eat! suit^of ht^ game.' 
part of it, it may la,wfuliy be eaten.’-^Tho 
distinction between these two cases has 
already been exphmied- 
If a dog (for instance)^ catch game several 
times without oatiiig it, and afterwards 
catching game eat part of it, sueh^ game 
cauixot lawfully be eaten, as the circurQ- 
stance of the dog eating it is a proof that he 
has not-been properly trained. In the same 
manner also, the game which he may after¬ 
wards take is not lawful until he shall have 
been trained anew, corioerning which the 
same difiereiice ©f opinion obtains as that 
already set forth concerning a training in 
the beginning. With respect to the game, 
proYiously taxen hy him, illegality does not 
attach to such parts of It^ as have been 
oaten, since there tho subfeet no longer 
remains; but with respect to such parts as 
have not been preserved (that is, have been 
left upon the plain), they are unlawful 
according to all our doctors, As to what 
may have been preserved (that is, what the 
hunter may liave carried to his own house), 
it is unlawful, according to Haneefa. The 
two disciples maintain it to ho lawful; for 
they contend that the ciroumsbanco ot the 
dog eating at that time is no argument of 
his not haying been previously trained, as 
an art may be actiuired and afterwards 
forgotten. The argument of Hapeefa, on 
the contrary, is that the dog's eating of the 
game at that period is a proof of hia never 


that he is not trained. I.f, on the contraiy, 
he drop the part bitten oil', and having 
pursued the game kill it and deliver it up to 
his master without eating .any part, of aaci 
having afterwards passed by the part bitten 
off eat tho same, the game is lawful; tor as^ 
if the dog, under these ciroumsiances, had 
eaten' part of the body of the game iii the 
hands of his master it would have been of no^ 
consequence, it follows that it is, a fortiori, of 
no consequence where he eats what was 
st^parated from it, and uniawx’ul to the 
master to eat. It is othcrwiao in^ the former 
case.; because there the dog eat in the very 
act of hunting; and also, becauso the teaiing 
off a piece of flesh with the teeth admits ot 
two explanations ; for first, this may be done 
with-a view to devouring,-and secondly, it 
may he done with a view merely to weaken 
the animal, in order the more easily to catch 
itand the eating of the piece before catch¬ 
ing the animal argues the first of these,— 
whereas the eating of it after catching and 
delivering the game to the hunter argues the 
second, whence no inference can bo draw’n 
that the dog is not trained. 

Game taken alive must he slain by Zablah. 
■I.F a hunter take game alive which his dog 


having been properly trained from the first, had wounded, it is incumbent upon him to 
Game caught hy a hawk, after it 7 ms slay it according to the prescribed form I oi 
returned to lU tvild state^ is not imrfnl. —If Zabbah], and if he delay so doing until it 
a Iiaw'k flv from its master, and remain for a \ die, it is then carrion and incapable of being 
while in a state of wildness and flight, and i eaten. Tho law is the same with respect to 
afterwards catch game, such game is not ! game taken hy a hawk, or the like ; and also 
lawful, as the hawk in that state is not ' with res^iect to game shot hy an arrow. The 
trained ; for the sign of being trained is to I reason ot it is, that in this case the hunter is 
r^>tiirn to its master; and as it did not so capable of tho original observance, namely, 
return, the sign no longer remains; whence | Zabbah. Ikhtiaree, before the occurrence of 
it is considered in the same light as a dog I the necessity for the substitute, namely, 
which eats his game. 1 Zabbah T^.tiraree ; and therefore the validity 

A dog does not render his game unlawful of the substitute is annulled. This law, 


In/ taking its blood.--!^ a dog eat the blood 
of his game, and not the flesh, the game is 
lawful, and capable of being eaten, as the 
dog has preserved it for his master, which 
ar.gues him to have been well trained, since 
he^eat merely what was unfit for his master, 
and preserved what was fit for him. 

Or hy eating a piece of the flesh cut off and 
thrown to him hy the hu/iter. —If a hunter, 
having taken tho game from his trained dog, 
cut off a piece of it, and throw it to the dog, 
and the dog eat the same, still the remaining 
part of it is lawful, as it is not then game ; 
the case being, m fact, the same as if a per¬ 
son were to throw to a dog any other kind of 
food. I he law is the same where a dog leaps 
upon his roaster, and takes from him part of 
the dead game in his hands and eats it; this 
Ixdiig similar to where o dog attacks his 


however, supposes a capability in the hunttr 
to perform the Zabbah; foi' where he takes 
the game alive, and is incapable of perform¬ 
ing the Zabbah, and there exists in flio 
animal more life than in one whose throat 
has been just cut, such game (according to 
tho Zahir Ilawayet) ia not lawful. It is 
related, as an opinion of Haneefa and Aboo 
Yoosaf, that it is lawful (and this opinion 
has been adopted by SKafei); because the 
hunter is not in this case capable of the 
original observance, and is therefore in the 
same situation as a person necessitated^ to 
use send instead of water, notwithstanding 
ho he in sight of water. The reason alleged 
in the Zahir Rawavet is, that the hunter’s 
finding the animal alive is equivalent to his 
capability ot performing the Zabbah, since 
it enables him to reach the throat of the 
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4iMt.l1 Ilia liand. Hence ho has» in 
‘ a miinniT, the power of performing' the 
Zabhah, which he neglects. It is otherwise 
■whore only as mach life exists in the animal 

as in one whose throEit }ms been cut; because 1 __ _ _ _ 

it is then, in effect, dead,—whenco it is that the act of letting' it slip, 
ifj in that state, it should fall into water, it | also liolds with respect to 
is not imlawfnh nny more than if it had' 
fallen into water wnen actually dead, the 
dead not being: a fit subject for Zabbnh, 



the panther lie for a while in ambush. 
then catch and Idll the game, it is lawful to 
eat it; because tho lying in ambush being 
with a view to catch the game, and nob to 
take rest, does not of consequence terminate 
The same rule 
a dog', when 

trained in the manner of a panther. 

All the game caught hy the dog^ Sec.y under 
one invocation, is lawful, Itvie for dcUr-^ 
Some of the learned have entered^more^par- I this with respect to doijs.-~li^ a dog 

-11. XT. at g-ame, and take and kill it, Jinl 

afterwards take and kill other game, both 


tic^arly into this ease, alleging that if the 
''abb ’ 


inability to perform the Za 
tho want of an instrument; 
permitted to eat it; and that i 
arise from the 'want of time, in that case 
like'wise it is not permitted to eat it, accord¬ 
ing to oiir doctors,—in opposition to the 
opinion of Sliafei. The argument of our 
doctors is, that when tho animal is taken 
alive it is no longer game, because the term 
game is applicable only to what is wild and 
free ; and that therefore the Zabbah Iztiraree 
is then of no effect. What is hero recited 
proceeds on the supposition of tho animal 
Doing taken alive, and of there being n 
possibility of its continuing to live; for if 
there be no possibility of its continuing to 
lire (as where its belly has been torn, and 
part of his entrails have come out), it may 
lawfully be eaten without the pei'formanoe of 
Zabbah, because the life that remains in it is 
equivalent only to the struggling of an 
animal whoso throat had been cut, and is 
consequently of no effect ;—in_ the same 
manner as where a goat falls into water, 
after having had its throat cut. 

Provided it live long enough to admit of 
performing this ceremony,—Ip the liunter 
find the ^'ame alive, and do not take it from 
his dog till it be dead, and there have been 
suificient time, after he found it alive, to 
perform the Zabbah, it is not in that case 
lawful to eat it; heoause this is equivalent 
to an omission of the Zabbah, notwithstand¬ 
ing an. ability to perform it. If, on tbe 
contrary, he had found it olive at a period 
when, if he had taken it, there was not suffi¬ 
cient time to p{vform tho Zabbah, it in lawfxd. 

7 Vie game taken is lawful although it he 
not the same that was intended by the hunter. 
—If a hunter let slip his dog at game, and 
the dog take some other game, the game so 
taken is lawful. Malik has said that it is 
not lawful, eince the dog took this game 
without having been let slip at it, as it was 
at Another specific animal that the hunter 
let him slip. Our doctors, on the other 
hand, argue that the object of the hunter is 
merely the acquisition of game; and all 
game "is the same to him. Besides, tho 
specification of tho particular animal is of 
no advantage, as it is impracticable to teach 
a dog to take that particular animal. 

Rule in easting off a vantJierut game.-- 
If a person let slip a panther at game,* and 


* Tho lynx or panther used in hunting ia 
generally kept hooded, and is conveyed from 


„ah arise from —.. 

it is not then j are lawful; because the act of letting him 
if the inability j slip continues to operate, and is not terini- 
e I xiated until after the taking of the second 
game; this case being similar to that of a 
person shooting at an animal with an arrow, 
which not only hits and kills it, but also 
hits and kills another. If, on tho contrary, 
the dog, after killing ilie first game, lie 
down upon the ground and rest for a long 
time, and then, .some other game passing by, 
lie rise up and kill it, it is not lawful to eat 
that other game ; beciiuso wlieii the dog lay 
down and took rest, he thereby determined 
the aot of letting him slip, since his sitting’ 
down was, with a view to take rest, and not 
to deceive the game; in opposition to what 
was before recited. 

And haivks.—lF a hawk, being let slip 
[cast off] at game, first perch upon some¬ 
thing, and afterwards, going in quest of the 
game, take it and kill it, it is lawful to eat 
it- This, however, proceeds on the supposi¬ 
tion of the hawk neither tarrying long, nor 
with a view to rest, but merely a abort time, 
and with a vie\v^ ’to surprize her prey. 

Game is not lawful when caught (by a 
hmvjc, Indeyendant of the act of the 

hunter. —lij' a trained hawk catch game and 
kill it, and it be not known whether any 
pouson let her slip at such game, it is then 
unlawful to eat it; because in this case a 
doubt exists with respect to the letting slip; 
and game is not lawful unless tho animal 
which takes it be let slip at it. 

It is requhite to its legality {when caught 
dead) that blood have hee?i drawn from it .— 
If game he strangled by a dog, and not 
wounded, it is not lawful (0 eat it; because 
the wounding of it is a condition of its 
legality, according to the Zahir liawayet 
(as h as been before mentioned); and this 
condition implies that where merely particu¬ 
lar members of the game are broken by the 
dog it is not lawful to eat it. 

Cranie is rendered unlawful by the con¬ 
junction of any cause of illegatity in the 
^catching of it. — If a trained dog be assisted 


place to place upon a sort of litter. When 
the hunters have approached wdthiii sight of 
their game, they unhood the panther and 
cast off his chains, and he instantly spi-inga 
at his prey, if within his reach, or if other¬ 
wise, practises a variety of stratagems to get 
near to it. 








Mok hunting. VSi^ 

TnTldlimjr the game by a dog that ia not i pure-whence it is that no part of 
trujm-d, or by a dog belonging to n Magian, rendered allowable by hunting:—oontrary 
or by one upon wliioh. the invocation had ! to other quadrupeds, for of those th(5 skin, 
been wilfully omitted, in that case the game , by their being hunted, is rendered lawful, 
is unlawful; because two causes are here ' Ziher has likewise trxcepted all those ani mak 
united, namely, a cause of legality, and a I of which the Hesli is not fit for eating, inas- 
cuiise of illegality, and caution dictates a | much as the hunting of these is not with a 
preference to the cause of illegality. i view to render them lawful. 

Game hunted dmon h/ any person not 1 Game shot hy an arrotv aimed at an^ 
qualified to perform Zahbah is nnlawfuL--pother animal is latoful . — Ip an arrow be 
Any person not permitted to perform Zabbah shot at a bird and hit other ^ame, and 
(such as an apostate, a Mohrim, or a ;person | the bird shot at fly away, without its 
who wilfully omits the invocation) is the I being known whether it was wild or tame, 
same as a Magian with respect to letting | the game is in that case lawful, because 
loose an animal of the hunter tribe. .the prohabillty is that the bird was a 

Ip a dog, without being let slix>, should of wild one. If, on tho contrary, an arrow 
himself pursue game, and a Mussulman | be shot at a camel, and Mt game, and the 
repeat the invof^ation, and then make a | camel having escaped, it he- not Itnowti 
noise and incite the dog to run faster, and i whether it was a wild one or otherwise, the 
the dog catcli the game, it is in that case I gamo in that case is not lawful, because the 
lawful to eat it. i natural condition of a camel is that of tame- 


Game killed at a second catching of it \ 
(either hy the sa^ne or a second dog) is lawful, i 
—“If a Mussulman, having repeated the ' 
invocation, let slixi his dog at game, and the ' 
dog having pursued and caugH the game, | 
and thereby rendered it weak, let it go, and ! 
afterwards catch it a second time and kill 
it, it is ill that case lawful to cat it;—and 
so likewise where a Mussulman lets slip two 
dogs, and one of them renders the game 
weak, and the other kills it;—and also, 
where two men let slip their dogs (that is, 
each of them one dog), and one of the dogs 
renders the game weak, and the otlier kills 
it. In this last case, however, the game is 
the property of him whose dog I'endered it 
weak ; because ho deprived it of the quality 
of game, as he disabled it from running. 


inaction II. 

Of shooting Game with an Arrow * 

Game slain hy a hunter shooting., t&'c., at 
random^ on hearing a noise^ is latofui^ pro¬ 
vided the noise proceed from^ game .—Ip a 

p4'r^ou hour a noise, and, imAgiinng it to be 
that of KJkuio, fihoot an arrow, or let slip 
his dog or hawk, and in either case game be 
killed, and it be afterwards discovered that 
the iioije did actually proceed froia § iiue, it 
is then lawful to eat the ^amc sc killed by 
the arrow, dog, or hawk, whet^aer it were 
the game of which the noise was heard, or 
•lot; btOiioHe the object of tbo hunkr wan 
lOfirily Ti> ifoT ganift, of w’batevcr kind. This 
is according to the Zaliir Rawayet. — It is 
related as an opinion of Aboo Yoosaf, that 
a hog is in this case an exception; —in other 
words, if it be afterwards known that the 
noix! proc<^c(lod from u hog, the gumc killed < 
by the arrow, hawk, or dog, is nut lawful: 
because a hog is in an. excessive degree im- 


* The title of this eectton, in the Arabic 
version, is simply Kama, signifying the use 
of any missile sv eapon whatever. 


ness and attachment to man.—If, on the 
other hand, an arrow be shot a.t fish or 
locusts, and hit ^ame, such game is lawful, 
in the opinion ot Aboo Yoosaf, according to 
one tradition, inasmuch as it is game: but 
according to another tradition it is unlaw I til; 
because hunting is equivalent to the per¬ 
formance of Zabbah, which is not requisite 
with respect to lishes and locusts. 

Ip a person, hearing a noise, and^ imagin¬ 
ing it to be that of a man, should in conse- 
quenoe shoot an arrow, and kill game, and 
it be afterwards discovered that the noise 
proceeded from the game, in that case the 
game so killed is law'ful; because, when it 
actually proves to be game, the imagination 
of the person shoots is of no conse¬ 
quence, 

Invocation must he made on the instant o f 
shooting : hut if the animal he taken alivef it. 
must still he slain by Zahhali .— Ip a Imnter^ 
upon shooting his arrow, repeat the invooa- 
tiop, and the arrow wound and kill the gained 
it i« lawfiil to it ; btjcause the shooting ot 
an arrow i«,ljng with the invocation, and the 
wounding of the animal, is ettiuvalent to the 
performance of Zabbah. Nevertheless, if the 
animal bo taken alivi), it is incumbent to 
slay it by /mbbaii, oa has been already set 
forth in tho Hrat section. 

Game wounded^ and afterwards found 
dead hy tho person tvho shot, is Iwx fid.-' 
Ir AH arrow hit game, and the game* !ly fcway 
with the arrow until it disappoar, urd tin* 
hunter go in mreh of it, and ftnd It dead, it 
is in that eaio lawful to eat it If, on tho 
contro.ry, he ^hculc) not lollc>wor in search 
of it, f^nd afterwords happ»'u to fiod H dead, 
it is not iu that, oase lawful. ; because it is 
related that the proph»?1: hold, it aboniiuabK* 
to eat that guim* whioh di%uppoar*d frocD tho 
sight of tlie bowman ; and also, because there 
is a possibility that it may have died from 
some other cause. 

Unless he then discover another wound 
upon it. —If the hunter above mentioned 
find another woiind iu the game besides that 
of his arrow, it is not lawful to eat it, not- 
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j lie may liave continued in the | 
of it'^Tin til he found it; because in 
-tMs case two caxisea are conjoined,—one of 
illegality, namely, the other wo^ind,—and 
one of legality, namely, the wound of hia 
arrow; and it is the established custom to 
give the preference to the cautie of illegality. 
Moreover, caution is easily observed in this 
case, a,s it is an uncommon one. All that 
has been above recited relates to the shoot¬ 
ing of an arrow ; hut it is equally applicable 
throughout to the letting slip of a dog, or so 
forth. 

Game lohieh^ Imng shot^ falls into loater, 
or upon any hxiilding^ before it reaches 
the ground^ is tmiawful, —Ip a person shoot 
at game with an arrow, and hit .it, and it fall 
into water, or upon the roof of a house, or 
some other eminence, and afterwards upon 
the ground, it is not lawful to eat it; because 
the animal is in this case a Mootradeea, the 
eating of which is prohibited in the Kodak ; 
and also, because there is a suspicion that 
the death may have been occasioned by the 
water, or by the fall from the eminence, and 
not by the wound.* 

Mule with respect to water-fotvL —Ip a 
water-fowl be wmunded, and the member 
wounded be not a part under w'^ater, it is 
lawful,—whereas, if it be a part under water, 
it is not lawful, in the sara.G manner ns a 
land bird, which being wounded falls into 
water. , ^ _ 

Game slain by a, bruise, without a wound, 
is not Gamp hit [stunned] by an 

arrow without a sharp point is unlawful, as 
it is so recorded in the traditions. It is to 
he observed, moreover, that the wounding of 
game is a condition of its legality; because 
a Zabbah I'/^tirareo cannot otherwise be 
established, — as has been already men¬ 
tioned.*}* 

Gamk billed by a bullet from a cross-how 
is not lawful, as this missile does not wound, 
and is therefore like a blunt arrow^ A stone, 
also, is subject to the same rule, as it docs 
not wound;— and game is also unlawful 
when killed by a great heavy stone, not- 
withatanrling it be sharp ; because there is a 
probability that the game may have died 
from the weight of the stone, and not from 
the sharpness of it. If, however, the stone 
he sharp, and not weighty, the game killed 
by it is lawful, as it is then certain that it 
must have died in consequence of a wound 

killed by a small pebble stone, and 
of which no part has been cut by the stone, 



• Amidst such a mass of frivolous absur- 
litv, the translator thinks it unnecessary to 
►ffer any apology for the omission, in this 
>lacc, of a long discussion still more futile 
ban anv thing which has gone helorc. 

t Kroin t.hi.<, and various preceding pas- 
lurcHi. it nnp<rars that it is requisite to draw 
»laod‘in order to the rendering game lawful. 


is not lawful, because in this case the >ca|i_ 

is bruised and not wounded. If, also, game 
be beaten by a stick or piece of wood until 
it die, it is not lawful, as the death is then 
occasioned by the weiglit of tlie stick or 
piece of wood, and not by any wound ; yet 
if, in this case, the stick or piece of wood, 
because of their sharpness, occasion a wound, 
there is no impropriety in eating the game, 
as the stick and piece of wood are then equi¬ 
valent to a sword and spear. The general 
rule, in short, in these cases, is that when 
it is know.ii with certainty that the death of 
the game was occasioned by a wound, it is 
lawful food ; but unlawful where the death 
is known with certainty to have been occa¬ 
sioned by a bruise, and not a wound; and 
that, in case of the existence of a doubt 
(that is, where it is not certainly known 
whether the death was occasioned by a 
bruise or by a wound), it is then also unlaw¬ 
ful, from a principle of caution. 

Il' a person throw a sword or a knife at 
game, and the game be struck by the handle 
of the sword, or the back of the knife, it is 
not lawful; Avhereas if struck by the edge, 
and wounded, it is lawful. 

Case of cutting the head of an anlmaL 
—Ir a person cut off the head of a goat, it 
is lawful to cat it, as the jugydar veins hove 
been cut through ; but it is novertlieloss 
abominable. If, however, a person perform 
this action by beginning with the spine* so 
as to occasion the death of the aaitmd before 
the jugular veins be cut, it is not la^yful: 
but it is lawful if the animal do not die 
until after the jugular veins arc cut. 

A Magian, an apostate, or an Idolator are 
not qualified to kill game .— Game killed by 
a Magian, an apostate, or a worshipper of 
images, is not lawful, because they are not 
allowed to perform Zabbah (as has been 
already explained in treating of that snb- 
iect),^ and Zabbah is a condition of the 
legality of game.^ It is otherwise with re¬ 
spect to a Christian or a Jew, because, as 
their performance of a Zabbah Ikhtiaree is 
lawful, it follows that their performance of 
a Zabbah IztiratGC must also be lawful. 

Case of game toounded by one jyerson, and 
then slain hy another. —Iii’ a person shoot an 
arrow at game, and hit it, without rendering 
it so w'eak as to prevent it from running, 
and in that state another person shoot at it, 
and kill it, the game is the property of the 
second hunter, because he was the person 
who took it, and the prophet has^^said, 
“Game belongs to him who takes it.*' If, 
on the contrary, the first hunter render it 
too weak to run, and another person then 
kill it, it is in that ease the property of the 
first hnntcr.^ Nevertheless, he must abstain 
from eating it, as there is a xnobability that 
it may have died in consequence of the 
second wound; and as it had not the power 
of running after the first wound, it ought 
to have been slain by a Zabbali Ikhtiaree* no 
regard being, in such an instanee. paid to 
the Zabbah Iztiraree, in opposition to the 
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case- — This prohibition, liowoyer, I cause of its destraction and as it ■vra& aF 


Kgakst eatiiic the gairie, prooeeda on the 
siippoyition of its being' in auch a con¬ 
dition o-s to induce us to believe the con¬ 
tinuance of its existence possible; since 
under these oir cum stances its death is re¬ 
ferred to the second shot; but if the tirst 
*^^ound be such as to render the contiunance 
of its existence impossible (as if it have as 
little life in it as an animal with its throat 
cut, having^, for instance, had its head cut 
off), in that case it is lawful to ent it, as its 
death is not then referred to the aeconcl shot, 
it being at that period in a state equivalent 
to annihilation. If, however, the first wound 
he such as to render the survival of the 
game impoRsible, and there nevertheless be 
more life in it than in an animal with its 
throat cut (as if, for instance, it be capable 
of livingr one day), in that case, according 
to Aboo 1 oosaf, it is not rendered unlawful 
by the second shot, because such a degree of 
life (in his opinion) is of no effect; but ac¬ 
cording to Mohammed it ,is unlawful, as such 
a degree of life (in his opinion) is of effect. 

Ik the foregoing case, the eecond hunter 
is responsible to the first for the value which 
the game bears after receiving the first 
wound ; because he [the second hunter] has 
destroyed game the property of the first 
hunter {wlio became the proprietor of it in 
consequence of his wounding it, and thereby 
incapacitating* it from running); and the 
game is, by such wound, rendered defective j 
and in all cases of responsibility for destr uo- 
tioLi of property a regard is paid to the time 
of the destruction. The compiler of the 
Iledaya remarks that in this case there is a 
distinction ; in other words, responsibility 
takes place where it is known that the game 
in question died in consequence of the second 
wound (that is, where the wound of the first 
hunter was such that the animal lived after 
it,—and the wound of the second hunter 
such as to destroy the existence); and the 
second hunter is accordingly responsible for 
the value of the ^ame, in its grounded and 
delVjctive, not in its unwounded and perfect 
state; in the same maimer as where a person 
kills the sick slave of another. If, however, 
it be known that the game died in oonsc- 
quencG of the first wound, or if it bo 
uncertain of which wound it died, IVIohain- 
med has said, in the Zeeadat, that it is 
incumbent upon the second hunter, first to 
pay a compensation for the damage he may 
have occasioned to the game by the wound ; 
and, secondly, to pay a compensation for 
half the value which the game bore after 
receiving both wounds; and, thirdly, to pay 
a compensation of half the value of the flesh. 
The reason for the first compensation is 
that the second hunter, having occasioned a 
damage to an animal which was the property 
of another, is bound, in the first instance, to 
make good the amount of that damage. The 
reason for tho seoojad compenBation is that, 
as the animal died of both woiiiids, the 
second wound must have been the immediate 


that time tho property of another pjerson, it 
is incumbent upon him to make a ooinpeusa- 
tion for half the value which it bore after 
receiving both wounds, as the first wound 
did not proceed from him, (With respect to 
the damage occasioned by the second wound, 
haying paid it before, he is not required to 
[pay it again.The reason for me third 
compensation is that, as the game, after 
receiving tho first wound, wus in such a 
state as to have rendered it lawffil by a 
Zabbah Ikhtiarco, if it had not received, tho 
second wound, it follows that the'second 
hunter, in consequence of the second wound, 
did render unlawful half of tho .flesh with 
respect to the first hunter. He is only' re¬ 
quired, however, to pay a compensation for 
one half of the flesh, as he paid the other 
half before, inasmuch as he paid half tho ■ 
value, which included the flesh. 

Case of game first wounded^ and then, 
hilled hy the same — If, instead of 

two persons shooting the game, One person 
shoot the same game twice, tlie law is then 
the same with respect to the illegality of tho 
game as when it receives two wounds from 
two different personsthis being similar 
to where a person, having shot game upon 
any eminence, and rendered it weak and 
feeble, afterwards shoots it a second time, 
and brings it to the ground,—in which case 
the game so killed is unlawful, inasmuch as 
the second wound is the cause of illegality ; 
and so also in the case in question. 

All animals may he hunted,— hunt¬ 
ing of every species of animal is lawful, 
whether they be fit for eating or otherwise; 
because the legality of hunting has been 
absolutely declared in the .Kojian without 
restricting it to animals fit to eat. Another 
reason is, that the hunting of animals not 
fit for eating may proceed either from a 
desire to obtain their skin, their wool, or 
their feathers, or from a wish to exterminate 
them on account of their being miBchievous 
or hurtful; and all these motives are laud¬ 
able. 


BOOK XLVIir. 

OF RAHN, OR PAWNS. 

Chap. I, — Introductory. 

Chap. Ik— Of Things capable of being 
pawned; and of Things for which 
ifiedges may be taken. 

Chap. Ill—Of Pledges placed in the 
Hands of a Trustee. 

Chap. lY. — Of the Power over Pawns; 
and of Offences committed by or 
upon them. 

CETAPTER I, 

^ Dejiiiition of Rahn. —Kahh literally signi¬ 
fies to detain a thing on any account what 
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tlie language of the xaw it ineany 
^tkC'^etention of a thing on. account of a oktim 
which, may be iinswered by moans of that 
tiling ; as in the case of debt.—This pact ice 
is lawful, and ordained; for the word of 
Uo.T>, ill the Kouan, says, “give and et> 
CEITE pledges;"-- and it is also related, 
that the propliefc, in a biu‘gain made with a 
♦jew tor grain, gave his coat of mail in pledge 
for the payment.—Besides, all the doctors 
have conouVred in deeming pawn legal; and 
it is, moreover, an obligatory engagement, 
and eoiiietjuently law.ful, in the same manner 
as bail. 

Tmcn is established hy declaration and ac¬ 
ceptance ; and confirmed hy the receipt qfi 
the pledge, — Contracts of pawn are estab¬ 
lished bi" declaration and acoeptanoe, and 
are rendered perfect and complete by taking 
possession of the pledge.—Several of the 
learned have said that the contract is com¬ 
plete immediately upon the declaration j for 
as it is a deed purely voluntary, it therefoi’c 
obtains its completion from tho voluntary 
agent alone; as in cases of gift and alms. 
The seisin of the pledge is, nevertheless, 
absolutely requisite to the obligation of the 
deed, as shall be shown in its proper place. 
MalDr has said thajk a contract of pawn be¬ 
comes valid and binding immediately upon 
the concurrence of the parties ; booauae they 
relate to the property of both, and are con¬ 
sequently similar to sale.—One of the argu¬ 
ments advanced by our doctors is, the text 
of the Koran, as above quoted; and another 
argument is, that as the act of pledging is 
purely voluntary (whence it is that there is 
no compulsion on the pawner towards the 
act), it must therefore be eifectnally con- 
eluded, in the same manner as in tho case 
of legacies;—and a contract of pawn can 
only be effectually concluded by tlje seisin, 
in the same manner as a legacy is effectually 
concluded by the testator dying without 
having receded from his bequest. .It is to be 
observed, that if the depositor relinquish the 
pledge to the pawnee,his so doing is equiva¬ 
lent to an acceptance; in other words, his not 
obstructing the pawnee from taking possession 
of the pledge is equivalent to his actually 
investing him with the possession, and is a 
sufficient proof of his having so done. This 
is recorded in the ./Jahir llawayet; and tho 
reason of it is, that as the seisin of tho pledge 
is sanctioned in virtue of tho agreement, it 
therefore resembles the seisin of a thing sold. 
It is recorded from Aboo Yoosaf, that the 
seisin of a movable pled, e can only he ac¬ 
complished by tho laying hold of, and remov¬ 
ing it, not by the pawner’s merely relinqiush- 
jiit<^ it, as above mentioned ; for the seisin of 
a pledge is an occasion of responsibility 
from the first, in the same manner as usurpa¬ 
tion. The former is, however, the better 

opinion. „ . ... 

Upon the pawnee taking possession of the 
pledge^ the contract hecom s binding.--XJ ton 
a person receiving a pled e which is distin¬ 
guished and deiined (that is, unmixed and f 
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disjoined from the pi^operty of the depositi 
the acceptance being then ascertained, the 
contract is completed, and consequeutiy 
binding, (Until, however, the seisin actually 
take place, the pawner is at full liberty either 
to adhere to, or recede from the agreement, 
as^ the validit5^ of it rests entirely upon the 
seisin, without which tho end and intention 
of a pledge cannot be answered). 

And he \_the pawnee] is responsihle for the 
pledge.--}] TON tho pledge, therefore, being 
delivered to tlio pawnee, and his taking 
possession of the same, he becomes answer- 
able ill case of its being destroyed in his 
hands. Shafei maintains that a pledge being 
a trust in the hands of the pawnee, if it bo 
destroyed in his possession still he does not 
on that account forfeit his due ; because it is 
recorded in the traditions, that “no pledge 
shall be distrained for debt, and the pawner 
shall he liable for all risks,meaning (ac¬ 
cording to Shafei), that if the pledge be 
destroyed, still the debt is not annulled on 
account of any responsibility arising there¬ 
from and further, because a pledge being 
merely a testimony, the loss of it does not 
annul the debt, seeing that a debt still exists 
after tho loss even of a written bond; the 
reason of which is, that the use of taking such 
a testimony is to add greater security to the 
pawnee’s debt; and therefore if, from the 
decaj^ or destruction of the pawn or testi¬ 
mony, the debt of the pawnee were cancelled, 
it would be^ opposite to the spirit of the 
agreement, since it would admit a possibility 
01 the pawnee’s right becoming extinguished, 
a thing repugnant to conservation and secu¬ 
rity, The arguments of our doctors upon 
this point are twofold.— First, a tradition 
of the prophet, who once decreed the claim 
of a pawnee to be annulled, on account of 
the death of ahorse whicli he bad m a pledge 
(although, indeed, several of the learned, in 
their comments on this tradition, have re¬ 
marked, that it was made at a time when 
the value of the horse could not bo ascer¬ 
tained),— )Secondly, all the companions of 
the prophet, and their followers, have de¬ 
clared a pledge to be a subject of respon¬ 
sibility ; that is to say, that if it decay in 
the hands of the pawnee, he sustains the 
loss,—With respect, moreover, to the asser¬ 
tion of Shafei, that “ a pledge is a trust,” it 
is inadmissible, as being in direct contradic¬ 
tion to the concurrent opinion of the eom- 
panious above-mentioned. With respect, 
also, to tho tradition adduced by him as an 
argument, the real meaning of it is, “ that a 
pledge cannot be completely seised, so as to 
render it the absolute property of the pawnee, 
in the room of Ins other claim,” an expiica> 
tion which Koorokhee has transmitted to us, 
as delivered by former sages.—As, moreover, 
the pawnee is entitled to take possession of 
the pledge as a security for his claim, and to 
detain it (for Kahn, in its literal sense, 
signihes detention), it necessarily follows 
that a pledge is not a trust. 

Which he is entitled to detain until he 




r. V L] pawns* 

of his cUht, —In short, in the 
Ofurintrof our doctors, a contract of pawn 
requires that the pledge be continually 
detained in the hands of the pawnee in lieu 
of his debt, in this way, that it remain in 
his possession as a security for the fulfiltnent 
of his claimwhereas, in the opinion of 
Shafei, the claim of the pawneo is connected 
with the substance of the pledge, as a satis¬ 
faction for his (daim,—in this way, that he 
may sell it, a,nd thereby obtain a discharge,— 
it being until such sale a trust reposed in 
him, and the pi'operty of the depositor;—and 
agreeably to these^ dif'erent tenets several 
cases occur ooncerning which there is a dis¬ 
agreement between our doctors and sShalei* 

Without admitting the 'po,wner to any um 
of instance,—if tho pawner be 

desirous of resuming his pledge for a short 
time, that he may enjoy the use of it (as in 
the case of taking milk from a cow, or so 
forth), he is not so allowed, according to our 
doctors, unless by the consent of tho i)awiiee, 
as tho object of the agreement ol pawn 
(namely, a constant possession) would by 
that means he entirely defeated,—whereas, 
according to Shafei, a pawner may even 
forcibly take back his pledge for a temporary 
eniovment of the use, nor can ho be prevented 
from this ; because (in bis opinion) a pledge 
may be sold conformably to the nature of the 
agreement; and the resumption of it to¬ 
wards an Gnjoynient of the usufruct cannot 
be considered as a subversion thereof.— 

(More cases of this kind shall be exhibited 
in the sequel.) 

The debt to tohich the paivn is opposed 
must he actually due,-—A contract of pawn 
is not valid unless opposed to a debt duo at 
that lime ; for the end of such contract is to 
establish possession in order to the obtaining 



T)resupposes an obligation of debt. 

Tho responihility for the pledge extends to 
the amount of the debt owing to iliepawnee, 
—A FLTiPOE is insured in the possession of 
tbo pawnee* to whatever is the smallest 
amount,—the debt of tho pawnee, or the 
value the pledge boro at the time of its being 
deposited. Thus if a pledge equivalent to 
the amount of the debt perish in the pawnee's 
bands, his claim is rendered void, and he { 
thereby, as it were, obtains a complete pav- 
raent. If, on the contrary, the value of the 
pledge exceed the amount of the debt, the 
excess is in that case considered as a trust, 
and the whole of the pawnee’s claim is 
iinnulled, on account of tho decay of that 
part of the pledge which is equivalent to 
the amount thereof; and the remainder [the 
exoessl. as being held in trust, is not liable 
to be compensated for, and consequently the 
pawner sustains the loss of it. If, on the 
other hand, the value of tho pledge be less 
than the debt, the pawneo forfeits that part 


* In other words, “ The pawnee is respon¬ 
sible for it.” 


of his claim only, which is equal to tho ’ 
of the pledge, and the bolanco, or excess, 
must be paid to him by the pawner. Ziffer 
maintains that a pledge is liable to be com¬ 
pensated ibr according to its valuewhence 
if a pledge of tho value of one thousand five 
hundred dirms nt the time of delivery be. 
destroyed, and the debt of the pawnee be one 
thousand dirms, the pawner has a claim upon 
the pawnee for the difference, namely, five 
hundred dirms.—His arguments upon this 
point are twofold.—FinsT, a saying of Alee, 
“The pawner toid pawnee shall mutually 
restore to each other the excess, whether the 
pledge exceed in value the debt, or the debt 
the pledge.”—SneoNPLY, the amount in 
which the pledge exceeds the debt being (as 
well as tho sum equivalent to the debt) 
given in pledge, tho excess is of consequence 
a subject of responsibility as much as that 
part which is equivalent to the debt. Hence, 
when the debt is annulled, a restitution must 
bo made of the surplus, I ho opinion of our 
doctors upon this subject is adopted from 
Omar Farook, and Abdoolla-Ibn Hasaood. 
Tlioy, moreover, argue, that as the pledge 
was taken possession of purely for the pur¬ 
pose of obtaining payment it is therefore a 
subject of responsibility only in that degree 
of value from which tho payment of tho debt 
might have been made, as m the case of a 
real payment, the^ surplus being pawned 
merely fc'om necessity (as it w^as impossible 
to have pawned the exact vahio ol the debt), 
and therefore not demanding restitution. ■ 
respect, also, to the saying ot Alee (as 
quoted by Ziffer), the meaning of it is, that 
tho parties shall mutually return the excess, 
in case of sale (that is to say, if the pawner 
sell tho pledge), not in case of destruction, 
for he has elsow’herc declared the suiplus to 


of payment; and the obtainins of payment be held by the pawnee in tnist. 

The pawnee lyiay demand payment of IKS 
debt, and imprison the pawner in case of 
eontimaey.—it is lawful for the receiver of 


a pledge to made a demand of his debt, and 
even to imprison the pawner in cn.se of 
refusal; because the claim still exists after 
the receipt of the pledge, which is not con¬ 
sidered as a fulfilment, but merely as a pre¬ 
servative^ of it. I he pawnee, therefore, is 
not prohibited from making the demand; 
and if the oircumstance of the evasion s and 
delays of the pawner bo made known to the 
Ka;iee, he must imprison him, as has been 
formerly explained,* 

It is required of the pawnee, before 'pay¬ 
ment y to produce the pledge. —Wnux^Eviou n 
pawnee demands payment of his debt, it is 
requisite that the Kazeo order him first to 
produce the pledge ; because as ho possesses 
that for the purpose of obtaining payment, 
it is not lawful for him to take his due at the 
same time that he retains po.ssession of the 
pledge, which he holds as a security, since 


* In treating of the duties of the KasJee. 
(See Vol. 11., p. 338.) 









PAWNS. 




ease, tlio pledge were to perisii in 
hta-^tands, a donl)le payment would be in¬ 
duced, whieh ia inadmissible. And when 
the pawnee shall have produced the pledge, 
the llazee must order the depositor first to 
discharge the debt, in order to ascertain the 
pawnee's right, in the same manner as the 
right of the pawner is ascertained, to the end 
that both may be placed upon an ciiual foot¬ 
ing ; as in the ease of bargains, where the 
seller having produced the goods, the buyer 
then lays dov/a the purchase-money. 

But if he dematid paymtini in <t _ distant 
place^ he is not required to produce it unless 
this can he done without expoise-;-^^ the 
pawnee demand payment ia a city different 
from that wherein the contract of pawn was 
conbladed, and the pledge be of such a nature 
as neither to require charge of carriage or 
expense, the same rules which have been laid 
down in other cases hold good in this; as the 
place for the surrender of a pledge of this 
kind being entirely immaterial and indif¬ 
ferent, the doctors have therefore assigned 
no particular rules or conditions regarding 
it. If, on the contrary, the pledge he of such 
a naturo as to require carriage and charges 
of removah the pawnee is not desired to 
produce it; for such a requisition would 
necessarily oblige him to^ have it carried 
from place to place. _ It is, moreover, in¬ 
cumbent on him to I'Glinguish the pledge to 
the pawner, and to allow him to resume it; 
but ho is not required to remove it from one 
place to another, as that woirld be a loss to 
him which he had not stipulated. 

The pledge may he sold, at the desire of 
the pawner; and the pawnee cayinot after¬ 
wards he required to produce it. —Ip the 
pawmer empower the trustee * to sell his 
pledge, and he sell it aoeordingly, either for 
ready money or on. credit, it is lawful, the 
power of the pawner to sell it being indis¬ 
putable. If, therefore, the pawuoe after¬ 
wards demand payment, he is not desired to 
produce the pledge, as that, in such case, is 
not in his power.—The same rule also holds 
where the pawnee, at the instance of the 
pawner, having sold the pledge, does not 
|)Ossess himself of the purchase-money ; for 
then the Kazee may compel the pawner to 
discharge his debt, without requiring the 
pawnee to proclnoe the pledge, which, be¬ 
cause of its having been sold at the desire of 
the pawner, lias become converted into a 
debt,—wherefore tho pawner himself did, as 
itwere, pawn the purchase-money (that is, 
the debt).-'If, on the contrary, the pawnee 
possess hiinsclf of the purcliaiie-money, he 


Arab. Adil; meaning (literally) an up- 
rifflit person,—one in whose hands the parties 
mutually agree that the pledge shall remain 
until it bo redeemed. The translator sub¬ 
stitutes tho term trustee throughout this 
book, becuuse (although not the literal mean¬ 
ing of Adil) it beat expresses the sense of tho 
author. 


must in that case be required to produce iT 
upon demanding his debt; for as the money 
is a cominutation .for the pledge, it is there- 
foro a substitute for it, It is to be observed, 
however, that in tho above case the pawnee 
has a right to the possession of the purchase- 
money ; for as he himself made the sale, the 
rights of tho contract consequently appertain 
to him. 

He must produce it on receiving a partial 
payment, as ivell as in case of a complete 
discharge. — In’ the same manner as the 
pawnee is required to produce the pledge 
when he is about to receive payment of hi.s 
debt in full, he is also required to produce it 
when he receives part payment, provided the 
term stipulated be expired; because his thus 
producing it can be of no prejudice to him, 
whilst at the same time it servos to dissipate 
any apprehension of the loss of the pledge 
which mav have arisen in the mind of tho 
pawmer. The pledge, however, is not to be 
restored until a complote discharge be made. 
If, also, the pledge should have been sold by 
the pawnee, and the purchase-money taken, 
possession of by him, lie is required to pro¬ 
duce such purchase-money upon demaucling* 
payment of his debt, or of part of it, in I he 
same manner as he is required to produce 
the pledge itself, in case of its being extant, 
as the purchase-money ia a substitute for the 
pledge. 

If a person should, by misadventure, kill 
a pawned slave, and the magistrate decree 
the value of such slave to be made good by 
the Akilas of the slayer within the term of 
three years, the pawner must not bo ^*om- 
pelled to discharge the pawnee’s debt until 
he [the pawnee] shall have produced the full 
value of the slave; for, in this case, the 
value is a substitute for the slave who was 
in pawn; and it ia consequently incainbent 
on the pawnee to produce the whole of his 
value, in the same manner aa he is required 
to produce tho whole pledge where it is 
extant. Here, moreover, the pledge has not. 
become converted into value by any act of 
the pawner;—whereas, in the case lonnerly 
stated (namely, where tlie pawnee sold the 
pledge at the desire of the pawner without 
possessing himself of the purohase-inoney), 
the pledge was converted into debt by the 
act of the pawner, since^ he invested the 
pawnee with a power of disposal. There is 
oonaequently an essentiEil difference between 
these two cases;—whence it is that, in tho 
present instance, it is incuuxbent on the 
pawnee to produce the value received for tho 
slave, whereas, in the former case, lie is no 
required to produce the pledge, nor yet its 
price, RvS of that he had never received pos¬ 
session. 

Cases in which he is not required to produce 
If the pawner deliver the pledge into 
the hands of a trustee, ordering him, at the 
same time, to resign it in charge to some 
one else than tho pawnee, and he aceordingiy 
do so, in that CEise the pawnee is not rnquit cu 
to produce the pledge upon demanding pay- 
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$!>'his debt, foi- this is rendered im- : oert dissolved the contra,ot, his debt is ur 

rom its nofhaving been, intrusted case !ho 

to his care, but to that of auother.-lf, also, 1 value ot We pladf^e ti;i te^u,, * ^ 

the trustee,.haying oomraitted..tbe p^ledge ‘^^reem^nljbem 


,§L 


If* f*yf' ***** 

pledge.^Ix i» uot lawful for the pawnee to 
enjoy, in any sliapo, tiie usufiact ol tin: 
pledge.—If, therefore, a hIuvo be iuLwiivd; 
the pawnee ran.st not einpjpy him i)i servioo y 
if a house, he must not awell in it ; and il 
clothea, ho. must not wear .them;—ioi the 

.. __ right of the pa^ynee ia in the possession, 

pledge, as he't had' never reeSved it (and i not m the ISeithei* is a 

the same rule also holds, where the trustee rizecl to sell the pledge, unless at tho dcnire 


into the hands of one of Jus ruiatioii.a, should 
th6,u abscond, and the person to whom it 
was given ackiKJVvdedge, upon its being de- 
manaed from him, that ^‘he had indeed re¬ 
ceived it in trust, but was ignorant of the 
real- proprietor,” the^ pawner may be com¬ 
pelled to discharge his debt, without the 
pawnee being required to produce the 


absconds, carrying the pledge along with 
him, witnout its being known whither ho is 
gone).—If, on the otlier hand, the trustee 
deny the goods entrusted to him to be a 
pledge, asserting that “they are his own 
property,” the pawnee cannot take anything 
from the pawner until^ the contrary be 
proyed; becauso the denial of the trustee is 
taDtamount to a destruction of the pledge ; 
and when a pledge is destroyed, the pawnee 
is considoreci as 1 laying received payment of 
his debt, after which he is no longer at 
liberty to claim it - 

The paionei* * cannot reclaim the pledge on 
the plea of selling it for the discharge of his 
dehi—l^ tho pawner demand a restitution of 
the pledge with a view to sell it, and thereby 
pay off his debt, still it is not incumbent on 
the pawnee so to do, as the contraOt of pawn 
requires that the pledge be (ymtinually de¬ 
tained in the hands of the pawnee until 
such time as his debt be paid.—If, also, the 
pawner discharge the debt in part still it 
remains with tho pawnee to keep pohseasion 
until he shall have received payment of the 
balance : but whenever a complete payment 
is made, the pawnee must be directed to 
restore the pledge to the pawner, as the 
obstacle to his so doing no longer .exists, 
the claimant having obtained his due. 

The pawnee must restore tohat 1u has rc- 
ccivetl m payment, if the pledge perish in his 
hands.—h'j idiex the discharge of tho debt, 
the pledge should be destro^d with the 
pawnee, he must return the money he re- 
ceived in payment; for as, upon the pledge 
perishing in the hands of the pawnee, he 
appears to have received payment in virtue 
of liis previous possession of it, he therefore 
appears to have taken payment twice, and 
consequently must return what he has re¬ 
ceived. In the same manner, if the pawner 
and pawneo should, by mutual consent, dis- 


of the pawner. 

Or to lend or let it to hire -A pawnee is . 
not permitted to let out,’ or give the pledge 
in loan; for as he is himself prohibited from 
enjoying any use of it,, he consequently is . 
not authorized lo confer the power of enjoy¬ 
ment upon another. If, therefore, he do so, 
it establishes a transgression: but a traus*- 
gression does not ocoasion a dissohitiou of 
the contract. 

He mag consign it in charge to any of his 
/armVy.—A. PAWNEK may eithor;watch over 
tho pledge himself, or he may devolve the 
care of its preservation upon his wife, child, 
or servant, provided they be of his family. 
If, on the contrary, he commit the care of it, 
or resign it in trust, to one who is not of 
his family, ho becomes the security, and tho 
person to whom he gave it the aecondury se¬ 
curity. Concerning this, however, there is a 
difference of opinion between Haneefa and 
his two disciples ; tor he does not consider 
the other person to be a secondary security ; 
whereas they have declared it to be in the 
option of the pawner lo make whomsoever 
ho may please the secondary security. 

Ij he transgress xmth respect to u‘, he is 
responsible for the whole value. —li.*' a pawnee 
commit any transgression* with respect to 
the pledge, he must make reparation to the 
whole amount of tbo value; in tiie same 
manner as in a case of usurpation ; for the 
amount in which the value of the pledge 
exceeds the debt is a trust; and a transgres¬ 
sion witli respect .to. a trust, renders the 
person who commits it liable to make com¬ 
plete reparation, ^ ^ 

The use of the })ledge is determined by the 

f awner s mode of keeping or wearing it ,— 
F a person pledge a iing, and the receiver 
put it on his little linger, and it he after¬ 
wards lost or destroyed, he is responsible, 
as he has transgressed in making use of 


solve the contract of pawn, tlie pawnee may, ,tlte pledge instead .of ii^sing means for its 

never tilde as, keep pOBsession of the pledge , pr^^servation ; ana, in this case, ine right or 
...•1 ..... 1 .. xrL-receive payment of his ' left hand is inciifterent, there being no mn- 


until such time as . ^ , 

debt, or exempt the pawner therefrom. 

The contract is not dissolved until the 
pledge he restored.’-A cont-UAGT of pawn is 
not rendered void until the pawnee restore 
the pledge to the pawner, according to the 
prescribed mode of annulment. 

TU d^ht is. discharged by the hssofthe 
— If the pledge perish in the hands 
.,of tho pawnee, after the parties have in con¬ 


form custom of wearing a ring invariably 
upon either.—If, on the contrary, the 
pawnee wear the ring upon any other than 
his little finger, this is not considered a.s an 
enjoyment of use, but as a means of preser- 

* Such oa eon verting it.lo Li«o\vu uav, 

(as prohibited above}. 
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. iiA it^is contrary to tjiie customary 

v^ii)o^t5’6pwearing a ring*—So likewise, .if the 
^Imwrtoc wear a sheet (which he has received 
lu pledge! after the customary mode, he is 
responsible for it; whereas, if he spread it 
over Ilia shoulders, he is not respoiisible. 

li?' a person pawn two or three swords, and 
the pawnee sling them over his slioulder, 
then, x>rovided there be only two, he be¬ 
comes responsihlo for^ their value in case of 
their loss, but not if there be three; the 
reason of which is, that amongst warriors 
it is a frequent custom to sling two swords 
on their shoulders in battle, but never to 
sling three. 

If a person pawn two rings, and the 
pawnee put them both on his little finger, 
and it appear that ho was acciistomod to 
adorn himaelf in this manner, he is liable 
to make compensation in case they be by any 
means destroyed; but if the contrary be 
proved, he is exempt from any responsibility. 

The exjmises of conserodtion [of the 
ple{ige\ rest upon the patimee ; and those of 
subsistenco upon the pawner.'^The rent of 
the house wherein the pledge is kept, as well 
as the wages of the keeper, rest upon the 
pawnee:—but if the pledge bo a living 
animal, and require a keeper and mainte¬ 
nance, the expense of these must be defrayed 
by the pawner.—It is to be observed that 
the wants of a pledge are of two kinds; 
I. such ns are requisite towards the support 
of the pledge and the continuance of its 
existence ;—n. )5^uch as may bo necessary 
towards its preservation or safety, whether 
wholly or partly. Now, as the absolute pro¬ 
perty of the pledge appertains to the pawner, 
the expenses of the first class must therefore 
be defrayed by him; and as ho has, more¬ 
over, a property in the usufruct of the 
pledge, its support and the continuance of 
its existence for this reason also rest upon 
him, being an expense attendant upon his 
propei’ty; in the same manner as holds in 
the ease of a trust. (Of this class are the 
maintenance of a pledge in meat and drink, 
including wages to shepherds, and so forth ; 
and the elotlung of a slave, the wages of a 
nurse for the child of a pledge, the watering 
of a garden, the grafting of hg-trees, the 
oollectiag of fruits, Ac.) The expenses of 
the second class, on the contraiy, are incum¬ 
bent on the pawnee; because it is his part 
to detain the pledge ; and as the. preserva¬ 
tion of it therefore rests upon- him, he is 
consequently to defray the expense of such 
Tireservatioii. (Of the second class is the 
hire of the keeper of the pledge; and so 
likewise the rent of the house wherein the 
plfcdtre is deposited, whether the debt ciifoeed 
or full short of the value of the pledge.) — 
All that is here advanced is according to Ihe 
Zahir Tlawayet. It is recorded, froin Aboo 
■yoosaf, that the rent of the house is demiyed 
by the pawner, in the same manner as main- 
ton anee, it being his duty to use every pos- 
siblo means towards securing the existence 
of the pledge: but that a Jual, or reward 


for restoring a fugitive slave, is of tho dteclJl 
class; for as the pawnee is necessitated to 
use every possible expedient to recover the 
possession of the slave, the reward, as being 
connected with preservation, must be de- 
iniyed by him. This, however, holds only 
with respect to such pledges as do not exceed 
the amount of the debt; for whero the value 
of the pledge exceeds the amount of the 
debt, the pawnee must not be taxed vitlx 
tho payment of the whole, but with such 
share of it only as is proportionato to the 
value of the pledge; whilst the remaining 
part, in proportion to the surplus, falls on 
the pawner; for the excess not being held 
by the pawnee in pledge, but in trust, tho 
restitution of the slave, in regard to tlio ex¬ 
cess, is, as it were, made to the absolute 
owner, to whom, therefore, the surplus must 
be charged. 

Mitt those incurred hy sickness^ or by 
offences must be defrayed hy hoik.—TjiF. 
expense of healing the wounds, of ciiriug 
the disorders, and of pecuniary expiations 
for the crimes of pledges, are defrayed by 
tho pawnee and pawner profjortionably to 
the amount of the debt, and the excess of the 
value of tlie pledge over the debt. 

Taxes are defraycd hy the pawner.— 
taxes on pledges nrc levied from the pawner, 
as they are necessary towards the subsistence 
of his property. 

Tithes {.H'pon pawned land) have preference 
to the rig lit of tho pawnee. — The tithe from 
the revenue of tithe-lands held iu pawn, 
precedes the right of the pawnee; because 
it is connected with both the substance ynd 
the property of the pledge, whereas the right 
of the pawnee is connected with the property 
of it only, not with the subatance.-yStill, 
however, tho contract of pawn is not invali¬ 
dated in regard to the sum remaining after 
the payment of the tithe, as tho obligation 
of tithe in no respect impugns the pawner’s 
right of property. It is otherwise where an 
undefined part of a pledge proves the right 
of another; for in that case the contract 
becomes null with respect to the remainder, 
because this shows that the pledge was not 
wholly the pawner’s property. 

If either party mliintarily defray what k 
incumhent on the otherj he has no clcihn upon 
him on that aecou,nt^—\s^ either party defray 
any of the expenses incumhent on the othex*, 
it is deemed a voluntary and gratuitous act. 
If, on the contrary, one of them should, by 
order of the Kaisce, ftilfil a duty incumbent 
on the other, he has in. that case a claim on 
the other for so doing, in the same manner 
as if he had done it at his instigation ; for 
the Kazee's jurisdiction is general.^ It is 
recorded, from Haneefa, that no claim can 
be made on the other, notwithstanding tho 
expense be defrayed by order of the .hazee, 
unless he were then absent. Aboo Yoosaf, 
on the contrary, has said that a claim is 
valid in both cases j that is, whether tho 
otlier were present or absent. 
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1 afterwards retract tlie half, tho gift 

CKAPTEU II remains valid with respect to the other haU. 

' —reusou for what ia quoted from the 
IVlabsoot, as above, is that, in the case there 
stated, the subject of the contract does QOt 
exist as before ; and a subsequent circiim- 
An indepmte xmn of an ariicie canmi, uo ' stance, as far as it has a tendency to atuuhi- 
pawned. —It is unlawful to pawm an inde- i late the subject of the contract, operates 
jlnito narfc of anvthin«r. Shafei maintains ' equally as if it had existed from the begin- 

doctors nirxg r—in the same manner as where a per¬ 
son (whether knowingly or imknowmgly) 
? Als ^ JT-ii+ rlnmvai.'k lx; is 


OF THINGS CA-P/VULE OF BEING PAWNED ; 
AND OF THINGS FOK WHICH PD FUDGES 
MAY BE] TAKEN. 

An indefinite part of an article cannot be 
pawned.—iT is unlawful to pawm an inde- 
iinite part of anything. Shafei maintains 
that it la lawful.—On behalf of qur doctor; 
two reasons arc urged. Fiust, this disagree' 

/I Aft ftp ftriiTiirkTl' 


TWO reasons arc urgeu. x iicwi, wus ujsagicu- i gon ^^wneiner ituuw iugiy ^ 
meut arises fiom the difference of opinions I marries within the prohibited degree.' 
regarding the object of pledges; for accord- 1 otherwise wdth gifts; for the efteot of gift is 
ing to us, pledges are taken to he detained ixivostiturc with right of property; anc. an 
with a view to obtain payment of a. debt, ! imdofinod part of a thing is capable of being 
which cannot be effected in case tho pledge I property. The reason, moreoyor, wl 

...-.-.aftG n ftrl ft! ■ni'ATifvrflT 1 t.-. flift /irtcft. ft-F a oci H IQ I'fAn'Ilislt.fi h; 


he an undefined part of property; because 
a seisin of things of that nature cannot be 


a seism oi imngs ox tuai uavuio uuuuuu uv oi property euu uo arquucu., lo 

made, , a real seisin being only practicable 1 yent the possibility of compulsion; 

iirJfVi \y^hay\i^oi- fllino-fl whlpH fl-Tfl CloflTiefl 1111(1 riiVrtTif^iA oKrtirlfl hfimmA ■nL'ODrietOl 


with respect to things which are defined and 
distinguished , — whereas, according to 8hatei, 
the object of pledges is that the pawnee 
may sell them to effect a discharge of liis 
debt; and with this object pledges of the 
nature above mentioned are not in any shape 
inconsistent.— S.ECONDiiY, it is an essential 
part of the contract of pawn, that the pledge 
be constantly detained in the hands of the 
pawnee untfil the redemption of it by the 
pawner; a condi tion which cannot bo f lu- 
lillcd with respect to pledges of the above 
nature ; for in. such oases it would be neces¬ 
sary that tho pawner and the pawnee have 
possession of the article alternately, whence 
it would bo the same as if tho pawner were 
to say to tho pawnee, “I pawn it to you 


ijroperty. ffhe reason, moreover, why seism, 
in the casG of a gift, is requisite before the 
right of property can be acquired, is to pre- 

J __-IT.. 1 * k... n.mil ul VI • lOr if 


VI'AilU Lilt) Vi „ 

the grantee should become proprietor of the 
gift immediately upon its being offered, and 
without taking possession, the gner (who 
ought to act of his own accord) would then 
be constrained to do that to which he has 
not yet assented; namely, to deliver up the 
gift. 

An article naturally conjoined to another 
cannot he patmed aeparaiely. —It is not law¬ 
ful to pledge fruit without the trees which 
bear it, crops without the land on which 
they are produced, or trees without the ground 
on whien they stand; for as the pledge, in 
ail these cases, has a natural connection with 
an article which is unpledged, it is therefore, 
in effect, iiidelinite, until such time as it be 
separated from, that article.—In. the sa.mG 


_ ^ _ ^ nee, jl pawn it lu ] gypavaTea irom axuuitJ .—aiji 

every other day.*^ -As, theretore, a constant manner also, it is unlawlul either to pawn a 
detention is in such case impossible, it fol- piece of ground without the trees which are 

lATtrc* iUrtf n-f flTl HJlTt Ol -rwArl imnn 'if'., fl. flplrl 


lows that tho pledge of an undefined part of 
anything) whether capable of division or in¬ 
capable, is illegal, . _ . 

Jbloen to a partner in the article. —It is not: 
lawful to pledge any undefined part of joint 
property, even to a copartner; for, besides 
that the detention of such pledges cannot be 
made, the receiver would in such case retain 
possession of it, eae day in virtue of pro¬ 
perty, and allothor in virtue of the contract 
of pawn ; and thus ho would hold it one day 
in pledge, and another not. , . , , , 

If the pledge he rendered indefinite by any 
supervenient act or cireumstwnce^ the contract 
of paim is annulled. —A supehvenient in- 
deliaiteness is repugnant to the continuance 
of a contract of pawn, according to the Alab- 
soot* in other words, if a person pledge a 
piece of ground, for instance, and afterwards 
desire a trustee"" to sell tho half thereof, 
and tho trustee accordingly do so, the con¬ 
tract of pawn no longer exists.—It is re¬ 
corded from Aboo Yoosaf, on the contrary, 
that a superveirient indc.fimtene. s does not 
dissolve a contract of pawn,—in the same 
manner as it^ has no effect in the case of 
donations;—in other words, if a person 
b'.^stow' anything in gift upon another, and 


■ Arab, Adil. (See note, p. 632.) 


produced upon it, a field without its produce, 
or a tree without its fruit; because, in. these 
cases, a mortgage is induced of an article 
naturally oonioined with another which is 
not pledged. In short, it ^‘s a rule that when 
a pledge is joined to something iiofc in pawn, 
the contract is not valid, since in such case 
possession cannot be taken of it. Planeefa, 
lias judged it lawful to pawn a piece of 
ground without its trees ; for as the treen 
have no connection with the ground, except 
ill that part only from which they vegetate, 
they may therefore he excepted, togetfiej* 
witn the particular spot on which they stand. 
It is otherwise when a person pawns the 
1 court-yard of a house >yitnout the building 
itself; for then the part of tho ground on 
which the building stands remains unplodged, 
wliereas it is requisite that the whole of tho 
ground be pledged. 

Trees, however^ may he pawned with the 
immediate spots on ivhich tlmy grow, without 
including the I'cst of the land. —Tv is lawful 
to pawn trees, together with the partiouhir 
spots of ground on which they grow; lor 
here subsists a vicinity only with the pawner’s 
property, which is not repugnant to a con¬ 
tract oi’ pawn—If, in this case, tliere ue 
fruit upon tho trees, it is included in the 
contract; for as the fruit is an appendage of 
the tree, because of the connection between 
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Sjii. it IS therefore iaoliLdedia the contract, ' as the animal otherwise coatiaacs occ^hjlel;-^ 
that the same may be vulicLv-rt i® i It is ditterent where tlie burden is paw.DC(l 
-ottlerwiae in the ease of sale, for as trees may ' and not the animal; for in this case the eon- 
be sold -with oat their fruit, unless that be‘tract is valid, audthebimleiiispled{?edim- 


bclngf appendages to the house are not in¬ 
cluded in the pledge, unless they be expressly 
stimulated. Grain, however, and herbs are 
considered^ us included, in case of their 
ground being pawned; but not in case of 
the sale of it, Buildings, also, and trees, 
ai;p included in the contract of pawn, when 
the ground or villages to which they belong 
aj^'e ]pl€clged,*“A person may also lawfully 
pawn^ a house, together with whatever it 
contains. 

ji via wi of right estahUshed in a separable ^ 
part of a pledge does not annul the contract 
with respect to the remainder,—ILy? another 
person prove his right to part of a pledge, 
and the remaining part bo of such a nature 
that it might with propriety be distinctly 
pawned (as where another proves his right 
to the court ■•yard only of a pledged liouso, 
without the building), the contract still siib^ 
sists with respect to the remaining part; in 
other words, if the residue be destroyed in 
the hands of the pawnee, his debt is divided 
between such residue and the value of what 
had proved the right of. another.; and the 
proportion which the residue bears to the 
whole is struck^ off from the debt, and that 
Avhich the other part bears to the whole re¬ 
mains due from the pawner.* If, on the 
contrary, the residue be of such a nature 
that it cannot be separately pawned (as 
where another proves a.right to.a pledged 
house without its oourt-yurd), the contract 
of pawn becomes absolutedy void; for it 
cannot operate upon any thing except what 
remains after deducting what has proved the 
right of another ; and such residue is inCa- 
pablo of being pawned. 

Occupancy, so as to obstruct a delivery of 
the pledge to the pawnee, prevents his heconi'’ 
ing responsible for -It is to be observed 
that the continuance of the pawner, or of 
his goods, in the house which he has pledged 
are obstructive of a regular delivery of the 
house;—in other words, if a person pledge 
or mortgage his house, and remain himself, 
or keep his goods therein, a delivery to tho 
pawnee is not established until he evacuate 
it, or withdraw his goods therefrom; whence, 
if it be destroyed in the interim, the pawnee 
is not answerable.—In the same manner, the | 


where things contained in a house or vessel 
are pledged without that house or vessel.—It 
is otherwise, however, where a person pawns 
a saddle or bridle upon a camel, and delivers 
the camel to the pawnee; for in that case the 
contract is not valid until_ the saddle or 
bridle be taken off the camel and delivered 
separately to the paivnee; these being de¬ 
pendents of the camel, in the same manner 
as fruit is a dependent of the tree ;—whence 
it is that (as lawyers have remarked) when¬ 
ever a camel is pawned with a saddle or 
bridle on it, these are likewise included in 
the contract, although not pa rticularly speci¬ 
fied. 

iPtedges camiot he taken for tr usts.—li is 
not lawful to take pledges for trusts, such 
as deposits, loans, or Mozarihat, or partner¬ 
ship stock;—in other words, if a person 
commit his goods in trust to another, taking 
a pledge for the same, it is invalid, as the 
receipt of the pledge would subject tho re¬ 
ceiver to responsibility ; for if the pledge 
were destroyed in his hands, his .claim 
would be extinguished in a degree propor¬ 
tionate to the value.—In short, it is requisite 
that something lie against the pawner of a 
nature to subject him to responsibility, in 
order that, opposed to it, the possession of 
the pledge, in the event of its destruction, 
may subject tho pawnee to responsibility, 
nnd operate ns a discharge of his claim ; 
but there is no responsibility with respect to 
trusts. 

Nor for any thing not insured ivith the 
holder of it — It is not valid to take a pledge 
for articles which do not subject the holdor 
to responsibility,—such, for instance, as an 
article sold, and which still remains in the 
hands of the seller; for if the purchaser bo 
desirous of taking a pledge from the seller 
to answer tho delivery, it is invalid, an 
article sold not being insured in the hands 
of the seller. (Still, however, if the artiolo 
sold perish in the seller’s hands, his claim on 
the buyer for the price ■ ceases; or, if he 
should have previously received the price 
from the buyer, he must restore it,).—With 
respect, on the contrary, to articles which 
subject the holder to responsibility (that is, 

_ , j those for which, when destroyed, the holder is 

continuance of any thing within a pledged responsible,—for a similar, if of the class of 
vessel is repugnant to the deli very of it; and , similars.;—or for the- value, if of a different 
KO likewise tho continuance of a burden on description,—such as usurped property, the 
a pawmed quadruped,—whence the contract ! qonSideratlon for Khooln, the dower ton wife, 
is not complete until the burden ho tukbn off, j and. tho composition for wilful inurder), it is 

lawful to take pledges fur them, as respon¬ 
sibility attaches to all such matters, since if 
the article be extant the.delivery of it is in- 
.cumb'ent, or tho value if it bo destroyed. 
Opposing a pledge to such articles, therefore,. • 
is taking-.u pawn in security for that, whiq^^ 


* The iuode.of‘ calculation, in this case, 
will be exhibited.in a note in the last Section 
of this book. 
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ooJf.a/nnW"'-* of reapoiisibilitv, and is 
%&nseq'ii«fitl.V' valid. 

yor an a sevm'ity agamst convmgencies. 

—It is noL' la^vful to talce a pledge as a secu¬ 
rity against contingencies ;--iu other words, 
i£ a person sell an article and receive the 
mice, anti the purchaser, from an apprehen- 
sion. that- tho property might alterwards 
prove the right of another,_ and that he 
luivht thereby he rendered liable to a .loss, 
should on that account demand a pledge from 
1h- merchant securing him against such a 
circumstance, it is invalid; for it is an estab¬ 
lished maxim that a pledge is to be taken as 
a security for tho discharge of a claTm then 
extant; and in the above case the claim does 
not exist, but is only what may possiblv 
happen. If, therefore, a pledge be in such 
a case taken, it is considered as talcen in 
trust, and not in pawn, and is in no respect 
subject to the laws of pledges. In a similar 
manTier, if a person deposit any tiling in 
pledge with another, in security for any 
thing which may in future be due from Inm, 
it is invalid. “ It is, indeed, otherwise in the i 
case of a promised debt;-as where a person 
gives a pledge to another on the strength oi 
Fiis promising to lend him one thousand 
dirrns, and the other takes the pledge and 
promises to Lend the money, and the pledge 
perishes in his hands ; for in this case he is 
responsible in proportion to the sum pro¬ 
mised, in the same manner as if it had been 
actually paid, the promise of debt being con- 
sidf^red as an actual existence of it, for this 
reason, that it was made at the earnest desire 
of the borrower. ncr-;?* ^ 

Case of pm:ns in burgains of ^iUi7nor ^irf 
—Ip a person, having bespoke goods of a 
merchant, pawn something in seeuiity lor 
the payment of the purchase-money, or hav- 
ing wd'd silver to a banker, receive a pledge 
in security for the price, or if a merchant 
ffive a pledge to a person who has bespoke 
goods from him, as a security tor his de¬ 
li very 0 f them.—tho contract is valid. Zifter 
h.is said that the contract, in these instances, 
ia not valid, inasmuch as the object oi tho 
na wn in sucli cases is that it may be a security 
for the discharge of tho several claims, 
Tiamelv, the purchase-money of the goods 
bespoken, tho value of the silver sold to the 
UgrjPor, or the goods bespoken,—which is not 
aliWable, because an exchange is here m- 
diieed of things not delivered for things ot a 
rhtferent spccies; and an exchange ot such 
thing'’, urevious to seisin being obtained oi 
them, is unlawful. The argument of our 
doctors is, that as a parity of species betwixt 
the things which were to be delivered, ana 
the pledge, holds good with respect to their 
wortln by means of their worth the engage¬ 
ment may bo fultilled;—and the possession 
of a pledge induces a responsibility in regard 
to its worth, although with respect to its i 
substance it bo considered merely as a trust. 

If, also, the pledge opposed to the pnoo 
of the article bespoke, or the yiiluo ot the 
silver sold, be destroyed at the time ot 



making the contract (that is, before 
company in whose presence it was miulB 
breaks ux>), the bargain is accomplished, and 
the pawnee or seller is reckoned to have re¬ 
ceived his right; beCauso by the destruction 
of the pawn he is virtually consulcied to 
have received the price of his silver, or the 
amount of money which was to have been 
advanced.—Tt', on the oontraiy, tho buyer 
and seller should have separated previous to 
the destruction of the pledge, the bargain 
becomes invalid ; because the receipt of the 
price of the silver, or the advance of money 
ior the goods at the time 9 f making the bar¬ 
gain (which is a condition), is not here 
established either in Ireality or in tho oon- 
struction of law.—If, moreover, a pledge 
I taken in security for tho delivery o.t the 
goods bespoken be destroyed, the bargain is 
completed, and the pawnee (who advanced 
the money) is held to have received the 
goods which he bespoke. ‘ 

In the dissolution of a contract of SiUhn, 
the pledge reniains 'as a sccupty for the 
advanced capital, —If the parties to a con¬ 
tract of Sillim dissolve the bargain in a case 
where a pledge hns been given for the de¬ 
livery of the goods, it still remains as a 
security for tho refunding of the money 
which had been advanced, as that then 
stands in lieu of the goods;—in the same 
manner as where goods arc usurped, and, 

' the Kazee having ordered their restoration, 
a pledge is given for that purpose, and after¬ 
wards the goods are destro 3 md,~in which 
case the pledge remains a security for the 
value of the goods. 

And if it he lost in the advancer s hands, 
his claim of restitution is annulled, — Ii\ in 
the above instance, the pledge be lost 
after the parties had agreed to annul the 
bargain of Sillim, tho bespoken article is in 
that case considered as delivered, and the 
purchaser [the advancei] has no further 
claim,—It is, however, incumbent on him to 
give to tho seller as much grain as he should 
have received from him, m order to hia re¬ 
covering the money he had advanced, — in 
the same manner as where a person, having 
sold a slave and delivered liini to the ptir- 
ohaser, takes a pledge in surety for the price, 
— and they afterwards mutually consent to 
annul the bargain,—in which ease the seller 
is entitled to retain possession of tho pledge 
as a security for the restoration of the slave; 
and if the pledge be destroyed in his hands, 
he is considered to have received thj pur¬ 
chase-money ; and it is incunihent on him to 
pay the sum of the purchase^money to the 
buyer, and thereby recover his slave. 

A freedman, a Modahhir, a Mohatih, or 
an Am- IValidy cannot he pawned, —It is not 
lawful to pawn either a freedmau, aModabbir. 
a Mokatib, or an Am-Walid; because the 
end of a contract of pawn is to establish 
the pawnee's possession of the pledge, with 
a view to obtaining payment of his claim; 
view which cannot bo aeooraplished in 


any of tho above-mentioned instances, as a 
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§|raGiiinjin is not property, and the sale of 
' tnc^thoi'H is contrary to law. 

- '^-iuedges camiot he taken to secure the 
fippearance of a stireMj; or of a criminal 
k<ible to rctaHation, —li’ a person agree to be 
"bail for the appearance of auotiier, it jsnot 
allowable to demand a pledge from lum.on 
tins account.- In the same manner also,^ it 
is not lawful to take a pledge as a seourity 
for a criminal condemned to suffer retalia¬ 
tion oitlier in life or limb, as in such ease the 
right could not bo obtained by means of the 
pledge. It is otiu-rwise in the case of of¬ 
fences by raisadventui'e; for there the fine 
xnaybe discharged by means of the pledge. 

Or in security for a rufht of Shaffo-. —It 
is not lawful to take a pledge opposed to a 
right of Shaff’ain other words, if a person 
appe£il to the Kazee ^br instance), and claim 
his privilege of Shnna, and obtain from him. 
a decree to that effect, and demand of the 

} )urchaser a pledge for the house over which 
lis privilege of Shaffa extends, the pawn is 
not valid; for here the article is not insured 
in the hands of the purchaser: (that is to 
say, if the house suffer any damage in the 
possession of the purchaser, he is not reapon- 
ftible for it); and a pledge cannot be taken 
but for matters that induce responsibility. 

Or for a eriminal slave^ or the debts of 
Cl slave. —It is not permitted to take a 
pledge opposed either to a slave guilty of a 
crime, or to the debt of a shi ve ; becauBe the 
master is not in either instance respon¬ 
sible, since, in case of the death of the slave, 
he is not obliged to diaohargo his deMs. 

Or for the wages of a public singer or 
mourner. — It is not lawful to give a pledge 
for the wages cither of a mourner* or of a 
singer. If, therefore, a pawn be given in 
such case, and be afterwards destroyed in 
the hands of the pnwneo, he is not respon¬ 
sible for it, as the thing in security for which 
it wms pledged is not a subject of respon¬ 
sibility. 

A Miissiibnan cannot give or time tome in 
pawn ; but if he so receive loine from « Zim- 
mee, and it he destroyedy he is responsible, 

Tt is unlawful for a Muasulinan either to 
give or take wine in pawn, whether from a 
Mussulman or a Ziinmee. Notwithstanding 
this, however, if the Zimmee be the pawner 
and the Mussulman the pawnee, and the 
wine be lost or spoiled, the Mussulman is 
accountable for it, in the same manner as 
in tlm casH of his having usurped it: 
whereas, if the Miissulman were the pawner 
and the Zimmee the pawnee, and the wine 
be lost in the hands of the latter, ho would 
not owe any compensation to the Mussulman, 
any more than a person who had usurped 


Meaning, a person employed, on occa¬ 
sions of grief, in making lamentations, —It 
is a custom amongst the Mussulmans to 
employ such pei*sons, althongh prohibited 
by the law,—^ whence itis that they cannot 
legally sue for their hire. 


wine from a Mussulman. It is oth^n 
where the pawner and pawnee are 1)otn 
Zinimees;, for wine is property with them,. 
Carrion, on tho contrary, ^ is not property 
with them any raoro than with Mussulmans; 
and accordingly a pawn of carrion is not 
valid among them any more than with us. 

A pair nee is still responsible for the pledgoy 
although lb appear that the debt to which it 
ims opposed is not due, —I f a person pur¬ 
chase vinegar, a slave, or a slaughtered goat, 
and having given a pledge for the purchase- 
money, afterwards discover the vinegar to 
be wdno, the slave to be a froeman, or the 
goat to bo carrion,* still the seller is respon¬ 
sible for the pawn in case of its being lost or 
destroyed; for it was deposited in oT^positiem 
to a debt to all appearance due. The sauio 
rule also holds in a ease where a person, 
having killed a [supposed]^ skive and given 
a pledge for the payment of his value, after¬ 
wards discovers that he was a freeman. So, 
likewise, where the parties in a suit compro¬ 
mise tho business for a part of the plaintiff’s 
demand, and the defendant deposits a pledge 
to answer the same, and tliey afterwards 
agree that nothing was owing from the de¬ 
fendant, tho pledge is insured in tho hands 
of the holder of it, 

A father or guardian may pledge the 
slave of his infant ward for a debt owing by 
hi7nse/f.-^lr is lawful for a father to pledge, 
m security of his own debt, the slave of his 
infant cl did ; for a father has the privilege 
of depositing the goods of his infant child 
in trust j and to pledge them is still more 
conducive to the interest of the proprietor 
than to place them in trust, since if a pledge 
be lost it must bo accounted for, whereas a 
trustee is not responsible for the deposit in 
his liands. A, guardian also is the same as a 
father in this particular, becanso such an 
autliority veated in him is benefioinl to the 
child, Aboo Yoosaf and Ziffer maintain 
that this is not lawful either to the father or 
guardian (and such is what analogy would 
suggest); lor a pledge is, in effect, equi valent 
to a pa.yment; and aa^ a father is not 
privileged to pay off his debts with the, 
goods of his child, it follows that he has no 
power of giving them in pledge.—To this, 
nowever, it may he replied, that there is an 
obvious difference between the act of pledg¬ 
ing and that of payment; for discharging 
the debts by means of the child’s property 
is a destruction of his right without any 
equivalent; whereas, placing his propery in 
pledge is providing it a guardian, for the 
interim, without in any degree atteeting his 
right. 

Bift they are accountable in ease of loss .— 
As, therefore, the contract of pawn is valid 
in. this instance, it follows that in case of the 


■ As having; died a natural death.—The 
term carrion is applied to the ffesli of all 
animals not slain according to thq prescribed 
form. 
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bVin^r destroyed iu tho pawnee's 
bands, ke is considered to have received 
payaaeut of his debt, tmd tliat the father or 
g'liardian are responsiblo to the infant, as 
having^ discharged their debt by laCiins of 
his T>rot)e.’ty, 

Ami they may also aathorke the paamee 
to sell the slave.-—'Ti^ lika manner it is lawful 
for a father or guardian to order the pawnee 
to sell tile pledge; for both of those have 
the privilege of selling tho goods of their 
infant ward* The ioarnecl have said, that 
this is founded on the law in a case of sale ; 




son, to his father, or to his indebted ^ 
since over these he has no authori(y. ^ 

Yet he also may rcfai7t the goods inpmi'n 
for yiecessaries ^^vrnished by /i-Zm.—li*’ ^ a 
guardian purchase victuals or apparel for 
the use of his ward, and, having debited 
him for the price, take in pawn part of hia 
goods as a security for the debt, it is vain I; 
foi'i as he is perinitted to borrow tor tiie use 
of the orphan, and as taking^ a pa wn is like 
tho discharge of a claim, ^ it is of coDse- 
ciueneo legal. Besides, as it is law till for a 
guardian to trade on account of his ward, it 


for where father or guardian gives the i follows that it is also lawful tor hm to give 
goods of his ward to his own creditoiB, in ^ind receive pawns, they being similar to 


paynient of his debt, it is lawful; and a 
cornTnutation being thus made of the debt 
for the price, the father or guardian, in the 
opinion of Haneefa and Mohammed, become 
answerable to the ward for the value.—Ac¬ 
cording to Aboo Yoosaf, on the contrary, a 
eoTi)mutation does not take place ;—and the 
same dikerenco of opinion obtains where an 
agent for sale disposes of tho goods of his 
constituent to a person to whom he is in¬ 
debted. The contract of pawn, however, is 
iu these instances similar to that of sale 
with rc.spect to its effects; for in hoth the 
object is to discharge the debts of the 
father or guardian with the goods of the 
infant, and to become answertible for them. 

A father may retain tho goods of his mfant 
child in pledge for a deU owing from the 
infant to himself or to another infaixt clnld^ 
or to his oxen mercantih slave,—I f a father 
pawn the goods of his infant child into his 
own hands for a debt due from the child, or 
into tho hands of another of his children 
being an infant, or of his slave, being a 
mercliant and not in debt, it is lawiul; 
heoause a father, on account of the tender 
affection which he is naturally supimsed to 
have for his child, is considered in a double 
capacity, and his hare inclination as e(juiva¬ 
lent to the assent of hoth parties; in tho 
same manner as where a father sella the 
property of bis infant child to himself. 

Hut a guardian has not this privlhge»-—l.T 
is not lawful for a guardian to pledge into 
his own hands goods belonging to his ward 
on account of a debt due to him, or into the 
lifl.nda of his child being" an infant, or into 
the hands of his slave being a merchant and 
free from debt (nor is it permitted to him 
to give anything of his own in pawn into 
the hands of an orphan for a debt owin^ to 
the orphan from himself); for a guardian, 
Wng merely an agent, cannot of course 
have a douide capacity in contracts, A 
guardian, moreover, is more deficient in 
tenderness than a father, and therefore 
cannot, like a father, stand in a double 
capacity in making contracts. Besides, a 
guardian pawning the property of bis ward 
into tho nands of his infant child, or his 
slave, being a merchant and free from debt, 
is in effect the same as pawning it to 
himself.—It is otherwise where a guardian 
pawns the property of his ward to hia adult 


receipts and payments. 

A child cannot recover property -which had 
been pawned by his deceased father,, hut by 
redeeming it.—I f a father pawn the goods of 
his infant son, and the infant aWain matu¬ 
rity, still he IS not at liberty to annul the 
contract of pawn and take back the pledge 
until he shall have discharged the debt; tor 
the contract is binding upon him ; as the act 
of a father on behalf of his infant child is 
binding upon the child after he shall^ have 
attained maturity, a father being Ms inlaut 
chi! d’s substitute. 

If he redeem it during the father^B life- 
tbnCy he has a clann oxi him for xrktd he 
pays.- —If a father pawn the goods of hi^; 
son on account of his owui debt, and the son, 
by a discharge of the debt, redeem the same, 
be has a claim on the father for the sum; for 
it was necessary that the son should 
charge the debt, having occasion to release 
jiia goods out of the hands of the pawnee - 
in the same manner as holds with respect to 
the lender of a pledge ; in other words, if a 
person lend any thing to another with a. 
view to that other's pawning it, it is lawful 
to him to redeem tho article from tho 
pawnee by a discharge of the borrower's 
debt, and then to prefer a claim of debt 
against the borrower ; and so here likewise. 

And the father is responsible in case of 
the pledge lleina lost.—lh\ also, in this case, 
the pawn bo lost or destroj^cd before the 
son's release of it by discharging his father'^, 
debt, it is lawful for him to prefer a claitn 
upon tliG father, m he has in effect 
charg(‘d his debt by means of his [the ^ou’s] 
property. 

It is lawful for a father to pawi\ «'ciods 
of his sou for a debt jointly duo by 1)oth 
If, therefore, the pledge be d.efdro>4d, the 
father must compensate^ to, the son by the 
payment of a sum equivalent to his [tlu* 
father's] share of the Tebt; becausi; ho has 
paid off' so much by means of tlie son's 
property.—The same rule also holds wdtb a 
grandfatlier, or a guardian, in case of th(> 
non-existence of the father. 

Case of a (juardian paimmg the goods of 
his orphan ivard, and then harrowing* and 
hshu} the pledge.—I f a guardian purchase 
victuals tbr an orphan, so as that the piieo 
is a debt upon the orphan, and pawn au 
article belonging to tho orphan as a security 





PAWINS. 

Ithe’^ebt, and tlie po,wnee take possession 
^"Ttl^aame, and the guardian then borrow 
-it from the pawnee for the iiac of the orphan, 
and it be destroyed in his [the guardian's] 
hands, it is no longer inoladed in the con¬ 
tract of pawn, nor is any person responsible 
inr it; for the act of the guardian in this 
instance is the same as that of the orphan 
when he has attained maturity, he having 
borrowed the article for his use,—in which 
case such is the rule. The debt of the 
orphan, in this case, still remains duo ; and 
the creditor is to receive payment from the 
guardian, who is reimbursed by the orphan; 
because the guardian, in borrowing the 
pledge, was not guilty of any transgression, 
as it was borrowed for the orphan's use. If, 
on the contrary, it have been borrowed on 
hia own acoount, he is responsible for it to 
the orphan; because in borrowing it for his 
own use he is guilty of a transgression, as 
having usurped a privilege which does not 
belong to him. If, also, he were to usurp it 
from the pawnee and apply it to his own use, 
he is responsible for the value, aa having 
been guilty of a transgression,—with respect 
to the pawnee, by the usurpation,—and with 
respect to the orphan, in having applied the 
article to his own use. He is, moreover, in 
this instance bound to discharge the debt of 
tho pawnee, if the term stipulated should 
have expired. If, therefore, the value of 


iwi 

(under the head of Aoknowledgment^j^ft 
said, “Where a father or guardian acknow¬ 
ledges having usurped the goods of his 
infant ward, nothing is chargable to them 
in case of loss or decay; because this is not 
an usurpation, they having an unlimited 
power to take the goods of their ward." . In 
the above ease, therefore, the guardian is 
answerable to the pawnee; and at the expi¬ 
ration of the stipulated tei'm he must dis¬ 
charge his debt and charge it to the account 
of the orphan; for he has in no respect 
prejudiced him, hut has on the contrary 
applied the pawn to his use. If, however, the 
term of payment be not arriyod, tho thing 
given in reparation must, until then, remain 
as a pledge in the hands ot* the pawnee, 
when he is to obtain payment ot his debt, 
and the guardian to recover the amount 
from the orphan’s property. 

Monei/i and all weighahla ay.d rnmniirmhU 
artivXe^ may be pawned,—IlitleH to he observed 
in those instances. —It is lawful to pawn 
dirmvS, deenars, or any article of weight or 
measurement of capacity ; for as a debt may 
he discharged by means of such articles, 
they are consequently lit to bo pawned. If, 
therefore, any such articles he pawned in 
security for an article of the same kind or 
species, and he lost m the pawnee’s hands, 
the debt becomes cleared in a degree propor¬ 
tionate to the value of the pledge, it that be 


nave expireu. U, lueimuic;, LUC viLiuc -- - 

the pawn be equivalent to the debt, he must ’ either equal to, or less than the amount of 
discharge it in fall, without any reimbui’se- the debt. If, on the contrary, the value of 
ment from the property of the orphan; for i the pledge exceed the amount ot the debt, 
the same that was before due from the the whole of the debt is in that case held to 
orphan to him becomes now so from him to .be discharged, notwithstanding the one be 
be orphan, and hence a commutation takes ' base and the other pure; for where the pawn 
■‘jlaoe. If, on the other hand, the value of land debt are of the same Kind, the qiiality 
ihe pledge be short of the debt, he must dia- is not to be considered. J his is the opinion 
charge from liis own property a sum equiva- I of Haneefa ; for (according to mm) tho 
lent to the pledge, and the residue from that pawnee in the above case is to receive pay- 
of the orphan; for he is only liable for the ,ment of lus debt by weight, and not by 
amount of the value of the pledge. If, on 1 value—The two disciples, on the contrary, 
tho contrary, the value of the pledge exceed j hold that the pawnee, on the loss of the 


the debt, he must pay the amount of the 
debt to the pawnee in discharge of his claim, 
and the remainder is the right of the orplnm. 
If the stipulated term of payment should 
Ti/»t have expired, the value of the pledge 
must bo deposited in pawn with the pawnee; 
f,u- Vlje guardian having destroyed one of the 
fiRtnblished rights of the pawnee, the value 


pledge, becomes responsible for its value in 
something of a diiFerent species, which value 
he holds (as it were) in pawn in hen of tho 
origlrnl pledge.* Tho argument of Haneefa 
is, that any regard to quality drops in the 
case of usurious property t when opposed to 
its own species.—A discharge in a pure 
article of this nature, moreover, in return 


if fbPT-,«fore must bo given in pledge into 1 for a base article, is lawful,—as where, ^ tor 
' ^ -" ' instance, a debtor, through mattention, 


his hands upon tho term of payment ^ 

arriving, the pame rules are to be observed i 

.'IS are above fuHy set forth. It is V® i ,, „ n . ■ . . 

observed liowevei’, that the guardian, ml * Here follows a case in point, quoted 
c'lse of ^having extorted the pawn and | from the Jama yaghecr,'with the authors 
nnullAd it to ilm use of the orphan, becomes ' remarks, and tlie difference of o]>iiiion among 
(it under those eiroumstances it should be , the Mussulman doctors concerning it, which 
destroTcd) linWfi onlv to mnke reparation for , io oraittod by tlie trauslatorj as it interrupts 
the rights of the pawnee, as jn , the discussion ot the point m qnestion, and 
to the use of theoi.’phan ho does the argnipents addiiced haye been before 

-tiilly detailcd under the head Ot Usury. 

t Arab. Imwal Kabwee ; meaning any sort 

m short, 


violating the rights of the pawnee 
gnpiyi-no' it to the iisc of the oi.'pnau ^ 
n^t vtioUto his right; ueithev taking it 
from tho pawnee any transgrO^sion with 
respect to the oi’ijhan, aa 


TO TMP ni'Tinnu iia a ffu'^rdian is I of grain,—and also gold or silver ; - 

luThorized to take the goods of his ward 1 overything with respect to which usury can 
Xnce it is that Mohammed, in the Zeeadat ! be ocnccived possible. 
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ivprqFS a' debt of base money m pure 

luonoy* 

^ f^ase of a silver vessel paivned^-^and after¬ 
wards lost, —Ir a silver vessel equiponderant 
to ten dirms be pawned for a debt’ of teii 
climia, and afterwards lost in the^ hands of 
the pawnee, the whole amount of the debt 
stands disenarged. The compiler of tho 
liedaya remarks that this rule universally 
obtains with our doctors where the value of 
the 'vessel is either equal to, or greater than 
the weight of it: but that where the value, 
by being short of the weight, is short of the 
debt, there is a difference of opinion,; for, 
according to Haneefa, the whole debt, in 
that case, stands discharged (he holding the 
pawnee to have received payment by the 
weight of the vessel) ;---whereas the two dis¬ 
ciples teach, that the pawnee remains respon- 
aiWe for the value, which continues with him 
(as it were) in paw.u, Ms claim still existing 
as before* 

Or h'oheti^. —If, on the contrary, the vessel 
be not lost, but broken, then, on tho first 
supposition (that is, supposing the weight 
and value to bo the same), according to 
Haneefa and Aboo Yoosaf the pawner is not 
compellable to redeem it; for if he were to 
redeem it by paying the greatest part of his 
debt, and deducting some small part of it in 
consideration of the loss arising from the 
breakage, it would in tliat case appear thr 
he considered the quality separately^ and o 
this aocomit paid only part of his debt, 
which is illegal; or if, on the other hand, he^ 
were to redeem it by paying the whole of 
his debt, and thus taking the broken vessel, 
it would be a loss to him.—The pawner, 
therefore (according to the two Elders), is 
at his own option, either to redeem the 
broken vessel by paying* the whole of his 
debt, or to relinquish it and compound with 
the pawnee for its value, which may either 
bo of tho same or of a diflerent species from 
the vessel; and this value remaining (as it 
wore) in pawn, the pawnee becomes pro¬ 
prietor of tiie vessel, because of his having 
thus made compensation for it. In the 
opinion of Mohammed, on the contrary, the 
pawner may either redeem tho broken vessel 
by a payment of the whole of the debt, or 
he may give it to the pawnee as a discharge 
of it, in the same manner as in the ease of 
the loss of the pawn. Hence Mohammed 
conceives an analogy bct\veen a pawn 
damaged and a pawn lost, for this reason, 
that when a redemption cannot be made 
without a compensation, it is then the same 
as if tho pawn were lost; and. as, when the 
pawn is actually lost, the debt becomes (in 
the opinion of all our doctors) annulled, it is 
so lik^ise in the present instance, which is 
a case of loss in effect.—Haneefa and Aboo 
Yoosaf have said, that when a pawm is lost 
i he pawmee is held to bo paid in respect of 
the worth,—in this manner, that he becomes 
immediately answerable for the value of the 
pawn to couiponsate for its loss, and that a 
commutation, for the debt takes place.—But 


: when a debt is annulled for a i;)awnj^_ 
©.xtant, though somewhat damaged, an abso- 
I lute approprhitioii of it takes place ; that is 
, to say, it must be so detained as to render 
the substance of it tho property of the 
' pawnee. This however, a mistaken de- 
i termination, and is rejected in lawwhere- 
foro it is most proper that a substitute be 
made of the value/ 

A pledge may be stipulated, m sale, for the 
price of the article sold,' — Ir a peroon sc.U a 
slave on condition that the purchaser shall 
deliver to him. in pawn some specified thing, 
it is lawful on a favourable construction, 
whereas analogy wonid suggest that it is 
I unlawful. So also, it is lawful for a person 
to sell a slave, on condition that tho pur*' 

I chaser give, as his security, a third person 
j who is present at the conclusion of the bar¬ 
gain, and who consents to be security. Tho 
I objection suggested by analogy, in this in- 
I stance, is that tho agreement entered into 
1 forms a double compact, or one compact 
within another, whicli is prohibited in tho 
LAW,—Besides, it contains a condition which, 
is not conformable to the object of the agree¬ 
ment, and from which there results an advan¬ 
tage to the seller, who is a party in both the 
compacts; and such a condition renders a 
contract of sale void. The reason, however, 
for a more favourable construction ot the 
law, in this particular, is that such a condi¬ 
tion in the agreement is no way repugn ant 
' tho contract, since bail or pawn tend to 
'.^ure and strengthen the agreement, and 
are in strict conformity with the obligation 
of the jirice. If, therefore, the proposed 
surety be present at the conclusion ot the 
agreement, or tho pledge bo specified, atten¬ 
tion is paid to the co.ndition ot bail or pawn ; 
for, us being proper to tho agreement, they 
are consequently legal. 

Jiut the agreement is not mhd unless the 
pledge he paildcularly specif qx\ tho 

other hand, the surety bo not present, nor 
the^ pledge specified, the agreenicnt is in¬ 
valid ; for the intention of giving bail or 
pawn does not in that case exist, inasmuch 
as tho pledge or surety is unknowm ; and as 
there remains only a nugatory' condition, 
the agreement is therefore invalid. 8tiU, 
however, if the proposed surety appear be¬ 
fore the parties have separated, and acquiesce 
in the bail, the agreement then becomes valid. 

Nor can the pttrcliascr be compelled to de¬ 
liver If the purchaser, after the pawn had 
been agreed upon, should refuse to deliver tho 
pledge specified, the Kazee must not compel 
film thereunto, as it is the delivery alone 
that determines the agreement.—her has 
said, that when the condition of pawn is 
included in tlie sale, a fulfilment ot it is 

* A long discussion which follows upon 
this subject is omitted by the translator, as 
containing merely a train of subtle and 
> frivolous distinctions relative to usury, of 
^ no practical utility, ^ 








“V' 


PA.W5i«. 




fekolately necessary; and that therefore I either of pawn or deposit, yet _ 

may enforce it j for the condition speaker.subjoinfi, ‘'until swah. time as Fpay 
lifiviijR been stipulated as an artiolo of yo\i the purchase-money/* it is no longer 
sale, booornes one of the riglits thereof, and ' doubtful that he means to pawn, and not to 


is equally binding, although it be not in 
itself of any force;—^in the same manner as 
a power of agency included in a contract of 
pawn, which is binding been use of the con¬ 
tract being so; in other words, if the pawner 


deposit it, 


Section , 


IHiere two {or rrm'e) articles are opposed 
in pledge to'one debt, they cannot he redeemed 


of a thing were to stipulate that the pawnee ! se 2 )arut'^iy,—lh' n person pawn two slaves 
shall undertake the sale of it, such agency i for a debt of one thousand dirms, and aftcr- 
Tvould be binding;—whence it would not) wards pay tho proportion of one of these 


afterwards, be in the power of the pawner to 
retract it. In reply to this, however, it is 
to be observed, that the agreement of pawn 
is voluntary on the part of the pawner ; and 
there is no compulsion to the execution of a 
voluntary deed. The seller, however, may, 
at his discretion, either relinqiiish tho agree- 
mont of pawn, or he may invalidate the sale; 
for as he had earnestly desired the detention 
of the pawn, and as it was on the strength 
of that condition only tliat he had agreed to 
the sale, ho is not, consequently, in default 
of ic, obliged to adhere to his tigreemetit, 
unless the buyer should in the mean time 
either have paid the price, or pawned, in 
place of the thing specified, the worth of it 
in dirms or doenars, in lyhich case the sale 
becornea complete and binding, since, in the 
first instance, the seller obtains his object, 
and in the second he obtains the fulfilment 
of a condition with which he was satisfied 
the pawn of the value being the same a 
that of the substance, for the end of tV 
agreeinent is to obtain payment, and that 
can only bo obtained by means of tho pro¬ 
duct of the pledge, namely, the value, 
iA?i articto tendered hi/ a purchaser in 
seewniy for the price of the merchandize 
is considered as a pledge^ although the term 

f awn be not expressly mentioned hy him . — 
I" a person purchase anything for a par¬ 
ticular sura, and request of the seller “ to 
keex) his robe until such time as he pays 
him the purchase-money,’* the robe is con¬ 
sidered as a pledge ; for the buyer, in saying 
that the seller should detain the robe until 
ho render him the purehase-mon6y, spoke 
in a manner which implied an intention of 
pawn, although he did not expressly men-' 
tion the word pawn : and in every agree- 
jiient regard is to be had to the sphit, not 
to the letter, i^ifter maintains that, in this 
case, the robe is not pawned; in which opinion 
AbooYoosaf likewise concurs; and tiie reason 
tiioy allege is, that tho expression used by 
the buyer does not only iin])ly an intention 
to pawn, but may likewise signify a deposit, 
which construction, as being the most favour¬ 
able, ought to be adopted.— It is otherwise 
where a person expresses himself, *‘keep 
this robe in security of your debt (or goods) ,** 
for then, in mentioning security, it becomes 
obvious that his object was to pawn it.—In 
answer to this, howevei’, it is to be observed, 
that in cither ease his intention was to pawn 
the robe; for although the expression, “ keep 
this roho,’* may admit of the interpretation 


slaves, still ho is not permitted to tfike back 
that slave xintil such time as ho render to 
the pawnee the residue of the debt. (By 
the proportion of the slaves is to be under¬ 
stood the particular sum for widch each is 
pawned, when they are both opposed^ to the 
amount of the debt.) The argument in saxj- 
port of this determination is, that as a pawn 
is detained in behalf of the whole debt, if; is 
therefore detained in behalf of every part 
of it, in order the more strongly to bind the 
pawner to the payment of his debt; in the 
same manner as holds with respect to an 
article sold, where, if the seller, having paid 
part of tho xnirchaso-money, bo desirous of 
taking in lieu thereof a pToportionpd.e part 
of tho article, it is not allowed : on the con¬ 
trary, he must w^ait until the payment of 
the whole prioe bo made, wdien he may take 
the whole of the goods purchased., 

. Kotwithstanding each articU he opposed to 
’‘}i particular part of the debt. —XiiK same 
rule also holds, according to the Mabsoot, 

specifics the 


when the depositor 
particular value of each of the compoiiGiit 
parts of his pledge; a.s, for instance, when 
a person, having pledged two slaves against 
a debt of one thousand dirms, declares the 
value of each to be five hundred dirms. It 
is related in the Zeeadat, on the contrary, 
that in this case tho pawner is permitted 
to take back tho slave upon xmying to the 
pawnee the sum which lie had before speci¬ 
fied to bo_ his value. The argument oi the 
Mabsoot is that, in the case in question, 
there is only one agreement; and that no 
separation takes place in it on account of 
the distinct specification;—^in the same man¬ 
ner as in sale ; in other words, if a person 
sell two slaves for one thousand dirms, and 
particularly mention the price of oaoli to ho 
five hundred cUnns, still there are not two 
distinct bargains; and so likewise in the 
present iuslancG. The argument of the 
Zeeadat is that in tho above case there 
subsists two agreements; and that it is 
unnecessary to consider them as one; for, 
if they be considered as two, it amounts 
mex'ely to this, that it -would follow that -the 
one is a couditiou of the other, a coaoluslou 
which does not invalidate the agTC^iftent, 
but rather the condition itself is invalid 
(whence it is that if the pawmee acquiesce 
in the agreement respecting only one of the 
two slaves, it is lawful. It is otherwise in 
the case of sale; for if there be two con¬ 
tracts of sale, it lends to this, that tho one 
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of Ihn other; a conclusion 
T^trtiid invaliflate the sale altog-ether. 
^rrarticlc pawned to two persons {in sccu- 
rlt'f/ of a debt jointly oioing to both) is pledged 
in ^toio to each.—l¥ a person pawn any spe- 
cifio article into the hands of two people, in 
security of a debt which ho j ointly owes to 


had formorly completely pawned »ho 
into his hands, and had afterwards bDrrowi 
or usurped him/* and each pTodnee an evi¬ 
dence in support of his deolarution, Ihc 
claims and evidences are null and inadmis- 
siblo; for each of the clnimauh havmsr 
maintained and axipported hy evidence i ii 



oinuyowes to i maiuiaiuou unu mj 

both it is iawMand in*' this case the | the possessor had pawned the 
article is held to be completely pledged into , pletely mto dl«l him 


amcio IS uoju iw wt- - 

the hands of each, of the creditors j because 
Ihe spirit of tlie agreement is, that the article 
hftfd entire and in. one pledge'"~nor does 
it hence follow that the pledge is midefined, 
because of s/^parateness of rights; lor 
each has a claim to the whole,~-“the object of 


fore, in the power of the Ka^ee to decree nun 
to either, as it is imv>os«blu that the same 
slave should be pawned whoJiy into the 
hands of one person, and at the same time 
wholly into the hands of another: — neithei 
could ho decree wholly the substance of the 


thf aSemejrbehig detention in security any one of tU,; no 


of debt; and as that is a thing mcapahle ot 
Boveraltv, the pawn ia therefore detained 
■wholly in security of the debt of each. It 
is otherwise where a person bestows ^ any- 
thini^' in gift to two people ■, for this is not 
lawful, according to Haneefa, as the ohi(ect 
of a gift is an endowment with right of pro * 
perty, and two men cannot lawfully havG 
each the complete property of one thing, 
since this would induce the conaequenco ot 
a moiety being appropriated to each inde- 
hnitely, which in gifts is not admissible. 

And if they agree to hold it alUrnately^ 
eaeh is in his turn trustee on behalf 0 / the 
other, —If, in this case, the parties agree to 
a Mahayat, or alternate possession of the 
pled^'C* each is, during* his term ot posses¬ 
sion, a trustee on behalf of tho other -and 
if it be destroyed, each is responsible accord¬ 
ing to his respective share,—for upon this 
Ijappening each is held to have received a 
disenarge of his claim, a discharge being 
capable of partition. If, also, the pawner 


ptiwu i/u waijr vi ...... - — 

reason to prefer one to the other; nor could 
ho deoreo each of them an hall, as a pawn is 
indivisible. As, therefore, ib ia impossible 
to decide according to the e-vidences of either, 
they are both set aside. 

Ob/ection. —’'Id would appear that the 
Kazee ought to decree the slave to be the 
pledge of Doth; since they have both, as ir 
were,reoeiYod him at the same time, the period 
when he was pledged not being ascertained. 

llEPXY.—The Kazeo has no power to pi 
a decree of that nature, as ho would theiehy 
depart from the evidence adduced by tlui 
parties, each having expressly declared, that 
the slave was wholly paxvned into his hands 
towards obtaining a satisfaction fox the whole 
of his particular cbim. If, on the othei 
hand, he were to decreo an halt to each, he 
would act in opposition to tho cvidoncf, which 
a Kazee is not at liberty to do. . 

]f a pawner die^ leaving an articlo rn 
pledge with hco pawnees^ it k sold for the 
disciiai'ge of their olavms. —If a pawner die, 


capable of partition. II, also, me pawner msenarye. uj uivn xx- ^ 

pav off' the debt of either, the article in that \ leaving a pledged slave (for instance) in the 

case remains wholly in pledge with tho other, I hands of two pawnees, a.nd each ot them 
. •. __ ___o.. TTx fV, Q Vinn/^a nrrvrtno.n i 


since it was before completely so in the hands 
of each, wnthout any separation. Analogous 
to this is the detention of things which have 
been sold to two or more jointly ; for one of 
the huvers, after paying his proportion of 
the price, is not entitled to take from the 
merchant his share of the goods purohased : 
on the contrary, the merchant may detain 
tho whole until such time as he shall liave 
received the remaining part of the price 
from the other purchaser. 

If two people, by one agreement, pawm a 
certain tiling into the hands of one person 

• * I __0 ^ >3 ^ 'lb. ^ ^ T Vi ^ I W 


Ui. ll>VU pa,\Tf AlCtiaj <A.I.A.V 4 . 

produce evidence to prove that the slave had 
been pledged wholly to him, a moiety ot the 
slave is in that case awarded in pledge to 
each, and may respectively be sold by them 
in satisfaction of their claims, upon a favour¬ 
able construction; und suoh is the opinion 
of .Haneefa and Mohammed.—Analogy would 
suggest that the paw'n is in this instance null 
(and such is the opinion of Aboo Yoosaf); 
for as the intendment of a contract of pawn 
is that the pledge shall be detained towards 
obtaining payment of a claim, it follows that 
the decree of the Kazee, awarding a moiety 


certain tlung into the nanaaoi one person i luo ua tixo 

in security of a debt which they jointly owe i of the slave to each, proves the po,vvn to have 
to him, it is lawful, and tho thing so pledged i been mdefinitely held in severalty, which ts 
is detained in security of tho whole of the unlawful now, m the same^mannw as in the 


debt. The pawnee is, inoreovor, at liberty 
to detain the pledge until he receivo a com¬ 
plete discharge; for the two having pawned 

_ i • 4-V ...M 4-V..... vci rii"rtTr\-v*ia 


lifetime of the pawner.—The reason, how¬ 
ever, for a more favourable construe I ion of 
the law in this particular is, that tho object 


plete discharge; tor the two naving pawnea uio luw m 

the article together, the pawnee is therefore 1 is not the inere contract itself, but its utility 
11.1 . 1 T_i'.,1 ^ _«nri i.n. 1 'Kr.TXT lit lit.v of thc aaTficment in the life 


held to have'^received a complete and un 
divided seisin of it. 

If two perso?is, respectively,, claim an 
article from a third, in virUje of an alleged 
paioiiy and hath produce evidence, the claim 
of both is ntilL ^—If two persons prefer a 
claim to a slave in the pofisession of a third, 
each separately asserting that the possessor 


Now the utility of the agreement in the life- 
timo of the pawnor oonsists in a detention of 
the pledge, which cannot be accomplished in 
the case of an indefinite severalty of clam; 
blit the utility ot it after his death is, that 
the pawnee may soil it in order to discharge 
his debt, which a severalty of cbiinsi docii 
not prevent,— the case being the same as 
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wo men cootond tliat they are married 
>v^ -.'j same ■woman,—or where two sisters^ 
- - contend that they are married to the same 
man, and. evidences are produced to prove it 
by both“tor in this case the evidence ad- 
dacc-d IS disregarded during the lifetime of 
tiio man; but after his death a decree is 



passed assigning thorn their respective shares ' which case he is responsible ^— If, on the oon- 


Ip the pledge be destroyed 
session of the trustee, the pawnee is respon¬ 
sible; for the seisin of die trustee is the 
same, as that of the pawnee in regard to the 
worth of th© pledge, and responsibility 
attaches only on account of worth. 

Unless the trmtoe have transgressed^ in 


of inheritance, as that is capable of di'vision 


CHAPTER iii. 

OF PIKDGES TLACEP I^r T3IK HAKPS OF 
TKUSTFE. * 

The parties maij^ hy agreement^ entrust the 

reapoMiblo, 'cannot retkin the valne byway 
J f pawn in his own possession ; for ns ho 

sioTi flfi ” V *^( 4 ^ l^’j* , Jjag becomo indebted for the valite, it follows 

son .to act as trustee for bothi. it is lawful. | l,y 

pawn, he bc^wioa at once the I'iaimant and 


trary, the trustee deliver the pawn eithe.T* to 
the pawner or pawnee, lie is responsible; for 
this reason, that he is the pawxieEs trustoe 
with respect to the substance of the pledge, 
and the pawnee^s trustee with respect to its 
worth; and each of these parties stands as a 
stranger towards the other; and a trustee is 
rendered responsible by delivering the object 
of his tru.it into t!io handji of a ntranger. 
The Ini.HU'O, therefore, heing in this 


Malik is of opinion that this is not inyrfi 
bceauso the seisin of the trustee is the same 
(i% ihut of the puwner (wbentje it is that llu* 
t/uhlotj hui n‘Ccmiv to him for ind^iDiii- 
hoatioxi where iho pawn ia lost in bis posses¬ 
ion, anil onother, having pro’^ Gd a richt to 
it, takes a compensation from him for its 
loss): and such being the case, no account is 
made of the seisin of the pawnee; whereforo 
the conti’nct of pawn is .mcomplete, because 
of the failure of one of its conditions, namely, 
the sc.isin of the pawnee. The ai’gument of 
our doctors is that tlie seisin of the trustee 
is apparently the same as that of the pawner, 
with respect to preseiTation (the substance 
of the pawn being a trust), and ■with respect 
to wwtn it is the same tis that of the pawnee, 
as jo ^ubJects }iim to responsibility in case of 
its loss, a pawn being insured wdth regard to 
its. worth; •whei efoie the trustee stands in 
the place of two parties, the pawnor and the 
pawnee, to strengthen the obiect of both, 
namely, the contract of pawn. (With respect 
to the trustee’s right of having recourse to 
the pawner, in case of the loss, and so forth, 
as nantioLcd uboyo, it is ailiiiitUd solely in 
con.iidt ratiou of hU being the puwnLT'B de¬ 
puty for the conservation •.»! the substance of 
tlie pledge.', in the manner of any ordinaiy 
trustee.) 

After which neither "»/ them is at llheriy 
to take it out of the it uslees hands. T ir'p 
pa-^vnee is not at liberty to take the pledge 
from the Irustee, inasmuch as the right of 
the pawner is still connected witli it, in this 
way, that the pledge is a deposit in the 
trustee’s hands. ^ Neither is the pawner at 
liberty to take it, because of the pawnee’s 
right heipg connected wuth it lor the purpose 
of obtaining payment oi liis debt, IS either 
party, therefore, is at liberty to invalidate 
the right of the other. 

lint the pmenee is responsible in vase of 


* Arab. Adil, an upright person, (See note 
in p, 632.) 


oIniiTKM , and the payer and rertiver; in 
which i* implied an ohvioim incutiaiKtoiicy. 

Uulfrn to ne ohscrrtal in this initance.—Xiin 

pawner and pa wnee must tlierefoju, in this 
ease, concur to take tho value from the 
trustee, and deliver it again to him, or to 
any other person, in place of the original 
pawm. If, however, they should not concur 
m so doing, either of them may in that case 
refer the matter to the Ka^ee, who may tako 
the value from tho trustee, and again deliver 
it to him, or to any othe^ in the place of the 
original pawn. If the Tfazee do so, and the 
pawner afterwards discharge his debt, then, 
supposing that the responsibility for the 
value bad attached to the trustee in con¬ 
sequence of his having restored the pledge 
to tho pawnor, the value in ouestion re.raains 
secure to the trustee, as the pawnor here 
appears to have recovered his pledge, and 
the pawnee his debt. If, on the contrary, 
the responsibility had attached to tho trustee 
in consequence of his having sum.'ndered 
the pledge to the pawnee, the pawner, upon 
discharging the debt, is entitlea to take from^ 
him the value in question; for as, in ease of 
the existence of tlie pawn, he would imme¬ 
diately on payment of the debt resume it, 
be is _ by consequence at liberty to take the 
substitute. It is to bo observed, in this 
case, that if the trustee have given the 
pledge to tlie pawnee in loan or trust, and it 
have been destroyed without any transgres¬ 
sion on his part, he [the trustee] is not 
entitled to tako the value from him [the 
pawmee];—whereas, if^ the pawnee have 
occasioned the loss, he is so entitled ; for as 
the ]propertj of the thing has before vested 
in him m virtue of his having compensated 
for its loss, it was of course his own property 
that he lent; and the bomuver is increfore 
liable for its loss when occasioned by himself, 
but not otherwise. If, also, tho trustee give 
the pledge to the pawnee, “in order that he 
may preserve it himseJi as a security for i 
his debt,” and it be afterwards destroyed, *' 
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- h'.v U to take tho value from the 

\^^tts«i^r"wliether he [the pawnee] were the 
ocoaaioa of its loss or not; for it was not 
given to him in the nature of trust or loan, 
but on terms which implied a liability to 
make compensation. * 

The paimter may commission the pawnee^ 
or any other person^ to sell the pledye^ and 
dischurge the deht ; hat he cannot reverse the 
commissionf if it he included in the contract. 
—1> the pawner constitute the pawnee, or* 
any other person of character, an agent for 
the sale of tho pledge, towards effecting a 
discharge of his debt at the expiration of 
the stipulated term, such agency is valid ; 
because here the jrawner has merely created 
an agent for the sale of his own property. 
If, also, such agency be expressed as an 
article in the contract of pawn, the pawner 
has not afterwards the power- of reversing 
it; because where the agency is.thus stipu¬ 
lated, it is one of tho rights of 'the contract, 
and is therefore binding, in consequence of 
the contract Being ao;-*and also, because, 
as tho right of. the pawnee is connected 
with it, the annulment of'it would be a 
destruction of his right;—the case here 
being similar to that of an agent for' a 
defendant, who has. been ao created at the 
iustanco of tho plaintiff_ for such agent 
cannot be dismissed from his employ but -in 
the presence of the plaintiff. 

Itules icith respect to mi agent appointed 
to sell (t pledge.—-I f the .pawner constitute 
any person his; agent to sell the pledge, 
without restricting him .to ready money or 
. credit, so as to leave him entirely at hia own 
option in those, points, and afterwards pro- 
liibit him from selling it on credit, such 
prohibitioni is of no effect; for the agency 
(ds was before mentioned) being at first 
absolute, is not afterwardvS subject to the 
restriction of the pawner. In tho salnc 
manner, the agent cannot he dismissed by the 
pawnee, as on him he is no way dependent, 
having been created agent by the pawner. 
If, also, the pawner die, the agency never¬ 
theless continues in force; for as the con¬ 
tract of pawn becomes not void upon the 
death of the pawner, so neither docs the 
agency, that being expressly included 
therein. Besides, if the contract .'w'ere by 
this event rendered void, it would be so 
only with respect to tho rights of the heirs 
of the pawner, to which the rights' of the 
pawnee are supeilor. The agent, moreover, 
13 empowered to *scll^ the pawn without the 
consent of the heirs, in the Same manne r as 
he would have done, in the lifetime of the 
pawner without his consent.—Bo likewise, 
if the pawnee should die the agency does 
not determine; for a contract of pawn is 
not rendered void, either by tho death of 
both the parties, or of one; but continues, 
as.before/witli all its rights and privileges; 
such a.s possession, discharge, and the agency 
in question. The power of agency, however, 
ceases on the death of the'»agcnt; and his 
heir or executor tannot .stand iu Ids place ; 


e, wJ A. . 


'because agency is not an inheritance,^^ 

I constituent being supposed to have eonlidod 
in his agent alone, and not iu aliy other 
person. .It recorded from A boo ^oosafi 
I that the agent’s executor Inay Soli tlio 
j pledge; for as the agency is binding, tho 
I executor has a power of selling it-^—in the 
same manner as where a iVIozarib, after 
having exchanged the capital stock for any 
species of merchandize, dies,—in which case 
his executor is permitted to dispose of the* 
merchandize, the compact being still bind * 
iiig. To this, however, it may bo replied,^ 
that agency is the right of a principal over 
his factor; and the heirs of an agent cau 
inherit only his own riglits. It is.otherwise, 
with respect to Mozanbat, as the rights 
that npportaiu to the Mozarib, or manager. . * 
7'he pawnee cannot sell it toUho'ut {he 
paxoncr\ conscyit. — A pa wjstee has not a 
power of selling the pledge withcnt the 
consent of the pawner, as the property of it 
belongs absolutely to him. bleither*can the' 
pawner sell it without^ tho consent^ of tho 
pawnee; for, as the.thing pledged is, with 
respect to its worth, the -right of the pawnee, 
it follows that the pawner, if he w^re to sell 
it without the- concurrence- of the “pawnee, 
would not have it in his pbwer to surrondjei* 
it to the purohasor,. ^ 

. The agent^ at the expiration of. the term of 
credit^ may he- compiled to 'sell the pledge. 
—Ir,-at the expiration of the stipulated teriu- 
.of credit, the - agent re,fhse. to sell the plodgh 
deposited for fliat purpose .with him, and the . 
pawner haye. absoonded, the .Kazee must^. 
Qdmpel h'ini to ci^ociite the sale, by-im- 
prisonitienf;- or .other eompulaatory bhc,ans, 
the agency beiug binding for t\yo reasons; - 
F,irst, because, when.expl'OsSly included in \ 
the contract- of pawn,''ft hoeonles'.oiiH of the ^ 
rights thereof.; and_, ^EOONnnY, .because the.' 
right of the pawnee is connected with it; and 
the dismisaion of, th5.agent annihilates that 
right. The same rules^ in short, liold in this 
instance, as in .the case of an agenf for the 
adjustment of a cause of dispute created by 
the defendant at the instance of tlie plain¬ 
tiff ; for if the defendant abscond, and tho 
agent refuse to settle the cause, ho is com-^ 
pellable thereunto by the^ICazee, for the' 
second reason above-mentipned, that the 
dglifc of the plaintift'^ wouTd else be de-^ 
stroyed. (It is otherwise with respect to a 
mere agent for sale; for if he refuse to 
execute the, sale, he cannot be compcdled 
thereto; as his constituent may still soli the 
article, whence his right is not'destroyed.) 
.What is liere advanced proceeds^ on the 
supposition of the agency - being included 
in - the contract of pawn; for if it have not 
been stipulated until after the execution of 
the contract, t;here is in that case a difference 
of opinion ; some asserting- that the agent 
cannot be compelled to execute the sale,. 
whilst others maintain that ho may bo 
compelled. Of'these the^compiler of the 
j Hedaya remarks that the last is the better 
opinion. Aboo Yoosaf has said that the 
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r is equally binding in botb cases i his own. — If, on the contrary, he take 

- (that is, when included in the contract, j the compensation from the trustee, ho [the 
and also when made posterior thereto), And j trustee] may, if he elioose, have recourse to 
the Jama Bngheer and Mabsoot tend greatly : the pawner ; that is to say, he ma^r take 
to corroborate this opinion; for in treating ' from hirn the value of the pledge ; for, as 
of this species of agency they have supposed I being his agent, and the manager of his 


it absolute, and not discriminated between 
that included in the contract of pawn and 
that agreed upon posterior thereto. 

Ift^ pledge he sold hy commission from 
the trustee^ the pm ehase-money is substituted 
in place of it, —W" hints' the agent of a trustee 
in whose hands a pledge has been deposited 
soils it, it is no longer in pawn, and the 
purchase-money stands in its place (that is 


affairs, he is consequently entitled to an 
indemnifioabion for whatever^ loss he may 
have unavoidably; sustained in the oxoou- 
tion. of hia commission. And in this case, 
also, the sale of the pledge is valid, as well 
as tho pawnee’s soiain of tfio purchase-money 
in satisfaction for his debt,—whence, in this 
case, he [the pawnee] cannot urge any future 
claim against the paAvner on the score of 


to say, is, as it were, in pawn), although the | his debti—Or, if the trustee choose, he may 
agent may not yet have received it, as being have recourse to the pawnee ;^that is to say, 


the substitute for a thing which was before 
in his possession. Hence, if the purchase- 


he may resume from hirn the purchase- 
money which ho had unjustly received from 


money 


should be lost, by tho purchaser (for him; unjustly, because it proved in the end 


instance) dying insolvent without havin^j 
discharged it, the loss falls upon the pawnee; 
because the contract of pawn still continues 
in force with respect to the purchase-money, 
since that stands in the place of the thing 
sold, namely, the pledge. In the same man- 


to be the trustee’s pi'ox>erty, by his having 
afterwards made good the loss to the pro¬ 
prietor. Tor when he gave it to the pawnee, 
he supposed it to have been the property of 
the pawner ^ but he may not, perhaps, w hen 
it proves his own property, be inciineil to 


iier.Nvhore a’pO'Wned slave is slain, and the ' eontlnn tho transfer, and he is therefore 


murderer accounts for his value, tho contract 
still continues in force, as the owner of the 
slave is entitled to the Amine in virtue of his 
property, notwithstanding such value be 
paid in atonement for blood. The same rule 
also holds where a slave, having killed 


allowed to resume it. As, however, the 
resumption of the purchase-money from the 
pawmee deprives him of a discharge of his 
claim, Avhicli the seisin of it was intended to 
effect, he therefore remnJns afc liberty to 
demand payment from the pawner in this 


another pawned slave, is commuted for the instanco. In the latter ot the above circnni 


one so killed,—^the murderer being in that 
case siibstitntod for the murdered. 

Tf the trustee^ haoing sold the pledge and 
paid off the paivnee^ he exposed to any siibse- 
qiient JosSf he may reimburse himself from 
eilher party. —If a trustee, having been 
appointed agent for the sale of the pledge, 
should sell it, and deliver Uie price to the 
pawnee by way of payment,_ and another 
afterwards prove a property in the pledge, 
and he accordingly paj that other a compen¬ 
sation for its value, it then remains in his 
option, either to take the value from the 
pawner, or the amount of the parchase- 
money from the pawnee ; but he is not per¬ 
mitted to take more from the pawmee than 
the purchase-money.—Tho compiler of the 
Hedaya remarks that this case may occur 
imdcr two diff’erent circumstances or predi¬ 
caments I. where tho pledge is destro^red 
after the sale ; and 11. where it remains 
whole and complete.—In the former of these, 
the owner of tlio pledg;e is at liberty either 
to take a compensation for the value from tho 
pawner, who is an usurper of his right, or- 
from the trustee, Avho has invaded it, in 
baAung sold his property and delivered it to 


stances, on the contrary (where the pledge 
remains whole and complete alter the sale), 
it is incumbent on tho oAvner of tho pledge 
to resume it from the purchaser, as he pos¬ 
sesses the substance of his property; and tho 
purchaaer is entitled to a restitution of tho 
purchase-money from the trustee, because 
of hia being the seller; affetu AA'^bich the 
trustee may, at his option, receive an indem¬ 
nification either from the pawner or pawnee, 
—from the former, because he ooeasioned 
him to enter into the agreement, from which 
he is consequently bound to release him,— 
and from the latter, because, when, the 
thing sold Avas proved to belong to another, 
the money obtained in lieu thereof is no 
longer termed purchase-money, and the 
pawnee having received it only ns such, fiis 
seisin is no longer of effect. 1.1, therefore, 
he take tho value from the pawner, tho 
pawnee’s seisin of the price is rendered 
validwhereas, if he resume the purchase- 
money from the piiAvnee, his seiaui being 
thereby destroyed, his former right (namely, 
tho claim against the pawnee) exists as 
before. 

But if he loas commissioned hy the pawner 


another. Should he,' therefore, take it from , after the contract, he must recur to him alone 
the pawner, the sale of the trustee becomes;/or indemnificutioii.^ALh that is here ad- 
vaiid, as does also the pawnee’s seisin o.f the vauced proceeds on the supposition ol the 
price in satisfaction for his debt; because, as ; agency having been included as an anicTo m 
the pawner, by making coiupenBation, be- the contract ot p.aAvn; lor if tho pay ner 
comes proprietor of the pledge and effaces | appoint the ^ us tee Ins agent foi the sau of 
the usurpation, it then I after contract, ho 

authorized tho trustee to sell that Avliicb aa'Us } is lu this case to indemnify himseil lor 
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may sustain, in consequence of 
the pledge, from the pawner, not 
from tho pawnee, notwithstanding he may 
have made over to the pawnee the price ho 
had received for the pledge, since witli this 
agency the pawnee has no concern, insomuch 
that the pawner may rescind the agency 
without consulting him.^ 

A stranger proving his right in a pledged 
slave, toho had died loith the pawnee^ mag 
seeh his compensation from either party ,— 

Ix^ a pledged slave die in tho possession of 
the pawnee, and it he afterwards discovered 
that ho was tho property of another, not of 
the pawner, it remains with the proprietor 
to (lemci/ul a compeT^s^tion from eitiuT th« 
pawner or pawnee ; for both are violators of 
his right,‘—the one iu having delivered the 
pledge to another, onxi'thc other in having, 
received it. If, therefore, he take a com¬ 
pensation from the pawner, tho pawnee, 
because of tfie slave having died iu bis pos¬ 
session, is hold to have received payment of 
his debt; for as the pawner has obtained a 
property in the slave by indemnifying his 
owner, the payment of his debt is therefore 
Gflectcd by the slave dying iu the pawnee’s 
hands, If, on the contrary, he tako a com¬ 
pensation from tho pawnee, he [the pawnee] is 
not only entitled to an indemnificatory satis¬ 
faction from the pawner, bul^ his claim upon 
him still exists^ as before :-”hG is entitled to 
an indemnitication from the pawner, because 
of his having deceived him; and his claim 
‘of debt exists as formerly, because the dis- 
chax-ge eflected by the pledge having died in 
his’possession ceases to be of force upon his 
making good the value, whence his right 
reveifs. 

OiiJECTiON' (by tho Kazee Aboo Ivhazim). 

—It would appear that in this case the 
pawnee’s claim does not exist as before, but 
that the death of the slave in his hands 
establishes a satisfaction for it; because, 
upon the pawner compensating for the slave’s 
vuiuo (by the pawnee recovering such value 
from him as above), he becomes, in virtue .'of 
such compensation, proprietor of the slave, 
'whence it appears that he, in fact, pledged 
that which was his own, and that the case is 
the same as if the proprietor liad taken the 
compensation from the pawner, which would 
exempt him from all further obligation to 
the pawnee. ^ ^ 

HvrLT.—As the pawnee nrst pays the 
compensation, lie first becomes proprietor of 
the slave from the time of possession; and 
when, afterwards, ho retalies that sum from 
the pawner, his property in the slave is 
aumifled, and the pawner becomes proprietor 
of him. The pawner’s property in the slave, 
therefore, takes place, in this instance, pos¬ 
terior to tho contract of pawn (tho pawnee 


owner takes the compensation from' ^ 
pawner); for in this case the pawner' Be¬ 
comes proprietor from the time of the slave 
being in his possession (which was prior to 
tho contract of pa-wn), whence it may be 
said that he merely pawned what was his 
own: and upon tho slave 'dying in the 
pawnee's hands, he stands acquitted ot his 
debt, winch the pawnee,^ therefore, cannot 
afterwards claim from him. 


CHAPTER IV. 

OF TTIB POWDER OVER FAWNS; AND OF 
OFFENCES COMMITTED BY OR WON THEM. 

A pledge cannot he sold without the 
pawnee* 8 consent —1> the pawner sell tho 
pledge without the consent of the pawnoe, 
the sale remains suspended upon his will, 
because of his right being involved in tho 
pledge, notwithstanding' such sale be an act 
of the pawner‘With respect to What,is his 
own property ; in the same manner as where 
a person bequeaths the whole of his, estate, 
in which case the legacy is suspended in its 
effect, with, respect to the excess, above 
one-third, upon the consent of his heips, 
because of -their right being connected there¬ 
with. If, therefore, the pawnee assent to 
the sale, it is valid; for it was before sus-. 
pended only on account of his riffht, which 
he here consents to foregoana it is also 
valid if the pawner discharge his debt ; fof , 
the sale is an act of the proprietor ax)on his 
property, being suspended in its effect only 
because of an obstacle,* which obstacle is 
hero removed.t-“In the former case, upon 
tho pawnee liaviag given liis consent, and 
the sale having been thereby rendered valid, 
the right of the pawnee is transferred from 
the pledge to tho thing given in exchange, 
namely, the price, — which, in the ease here 
considered, then becomes a substitute for the) 
original pledge. This is approved; becaua 
the right of the pawnee is connected with 
the worth of the pledge ; and the return is . 
in effect the same as the consideration;— 
this being analogous to where an indebted 
slave is sold by the consent, of his creditors ; 
in which case their rjght is transferred from 
the slave to the value received for him, as 
they are supposed, in assenting to the sale, 
to have agreed to the transfer of their right 
from the slave to ihe value, but not to the 
total abolition of it. If the pawnee refuse 
his assent, and annul tho contract of sale, it 
is null of course (according to one tradition), 
whence, if the pawner redeem the tUedge, 
stiU the purchaser is uot at liberty to talco * 


lTavtag7as"¥weTo;'sold‘ tho slave'to the ,* gamely, tlic pawnee’s right connected 
pawner, and received tho price for him);- with the pled|?e. xi a i • i 

and this dcht to the pawnee remains agamst 1 By the discharge of t ie debt, which 
him as before, - whence the pawnee is of coime disenyages the ph^go from any 
enlitled to take it from him. It is ether- claim the pawnee might otheiwisc Irvie 
wise in the former alternative (where tho j upon it. 
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the ri^lit of the pawnee ia ec[umi- j may of course render free hi a own 


'Sl 


actual property, he therefore ' which the pawn indisputably is. As, more- 


stands the same as the proprietor of the | over, the eon tract of pawn does not induce 
pledge (whence his power of acceding to, i any destruction of the pawner’s property in 


or annalling the contract of sale). Ac¬ 
cording, however, to a more avithentic 
tradition, the pawnee has not the power of 
anmiUiug the sale; for his right can sustain 
no detriment, as the sale cannot, at all events, 
he carried into execution until he assent to 
it. The execution of the sale, therefore, 
being in this manner suspended, the pur¬ 
chaser has tho option of waiting until the 
pawner may redeem the pawn, and resign it 
to him conformable to the contract, or of 
carrying the matter before tho JCazee; for 
tliG seller lias it not in his power to deliver 
the goods, and the power of dissolving the 
contract rests with the Kazec alone ; this 
being similar to where a slave, having been 
sold by his master, elopes before the purchaser 
has received possession of Mm, in which 
case the purchaser may either wnit until the 
slave return, or he may prefer a complaint 
to the Kazee, in order (as the seller is in¬ 
capable of delivering the goods) to obtain an 
aunulmeiit of the contract. 

7FAo, if the pawner sell it more than 07ieo, 
may ratify either sale. —If the pawner sell* 
the pledge without the consent of the 
pawnee, and again, before the pawnee has 
signitied his assent, sell it to another person, 
in tliat case whichever of these two contracts 
the pawnee may confirm is valid ; for as the 
first sale is dependent on the consent of the 
pawnee, it cannot prevent the second from 
being so likewise.- If, therefore, the pawnee 
choose, he may ratify the second sale. If, 
on the contrary, the pawnor, after having 
first sold the pawn as above, sliouldlet, give, 
or pawn it to another person, and tho pawnee 
give his consent to such lease, gift, or pawn, 
the sale which preceded either of these 
deeds is valid. The difference between 
these two Cases is, that in the first (where 
one sale is made after another) the pawnee 
may derive an advantage from confirming 
either of them (as his right lies in the price), 
and whichever, therefore, he approves is 
valid. In the case of a lease or gift, on the 
contrary, no advantage can accrue to the 
pawmee, as his light lies in the return for 
the article, not in tlie usufruct. If, there¬ 
fore, the pawnee sipprove of either of these, 
he by consequence impliedly assents to the 
abolition of his own right; and the previous 
sale (which was suspended on his consent 
only because of his right) becomes valid of 
course. 

A patoned slave may he emanevpatedhy the 
pawner. —It is permitted to a pawner to 
emancipate tho slave whom ho has deposited 
in jiawn ; for as he is sane and adult, he 

■* The sale here mentioned does not signify 
an absolute, but a conditional sale, depend¬ 
ing, for its ratification, upon the pawnee’s 
concurrence, as before mentioned. 


the pledge, his act with respect to it is not 
rendered void by the pawnee withholding his 
assent to it, notwithstanding the pawnee’s 
right (of detention in regard to the worth) he 
thereby defeated ;—in the same manner as 
where the purchaser of a slave emancipates 
him without having taken possession; in 
which case the slave is free, notwithatauding 
the seller’s right (of detention of the article 
i n satisfaction for the price) be thereby ren¬ 
dered nulL 

OujECTiow’.—If a person bequeath a slave 
to another upon his deathbed, and leave no 
other effects except that slave, and the heirs 
of the testator afterwards emancipate tho 
slave, sucli manumission is not valid, because 
of the right of tho legatee; and hence it 
would follow that a pawned slave cannot bo 
emancipated, because of the right of the 
pawnee. 

Heput,—T he^ manumission^ of the slave 
by the heirs of tho testator is not (in the 
opinion of Hanecfa) void, but is merely 
siispeiuled until such time as he [the slave] 
shall have performed emancipatory labour.^ 

The sale, moreover, or gift of a pawn is 
null, for this reason, that the pawner is 
unable to surrender it to the purchaser or 
douce,—an objection which does not obtain 
in the case of manumission, since in that 
instance a delivery is not required. The 
raaiuimissioiL is therefore valid, and takes 
immediate eifeot,—whence the contract of 
pawn is null, as the subject of it no longer 
remains. 

TFAo, if he he rkh^ 7 nust substitute the 
value in pawn for the slave. —Co^fSEQTJENTLr, 
if the pawner be rich, and the debt to the 
pawnee bo then due, he [the pawnee] may 
require payment of it immediately; — or, if 
it be not due until after the expiration of a 
term, he may take from the pawner the value 
of the slave, and return it as a substitute 
until his debt become payable, when ho may 
take it in satisfaction of his right, restoriug 
any surplus which may re mam from it to 
the pawner. 

But if he he pooi\ the slave inust perfo7'm 
emancipatory labour to the amount of his 
value for the discharge of the pawnee*s claim. 
—This is supposing the pawner to be rich ; 
for, if he be poor, the slave in question must 
perform emancipatory labour to an amount 
adequate to his value ; and with this (which, 
if it be of a diffei’cnt species from tho debt, 
must iirst bo converted into the same) the 
debt of the pawnee is to be discharged ; for 
a discharge from the pawner being here 
impossible, it^ is consequently made from 
him who^ enjoys the advantage of the 
manumission, namely, the slave. The slave 
however, when his emancipator afterwards 
becomes rich, is entitled to take from him 
the snm he earned ;; because he lias, in fact, 
paid his debt, not voluntarily or gratuitously, 






xr.jmT.-CHA.i*. ly.j 

fcnt in with the ordirtknoe of the 1 

• ' t - *1* _ A il 


rioUJ.^ 


PAWS. 

VV-ilid */—wlifncr. if iho pawn<»r hr rioM 

lA w fti IhiH ii,irlicnlfir.* v 1 rraspon^iblr for thr vuiu»;, iiftor tUo mati- 

Af(homjh he thon/rihavif 6c - */) iiei* baforo 

;);'»*f?iow« Aiich i sir,ves emancipated; biitif on the ooatr.iry, 


in ?;</nvi ,. 

ii-' a persoa make a cleelairatiou ot having; 
nawned his slave 4 b:¥: liayiris; to him, “ I have 
.deposited you in pledge with suoh a person, 
and the slave deny ft, and the master after- 
wurds emancipato him, at a time when lie is 
poor, it is incumbent upon the slave to per¬ 
forin. emancipatory labour, according to our 
doctors. Zifl'er is of a contrary opinion ; for 
he holds this case to be aua.logous to where 


he be in Indigent oilouinstances, the pawnee 
may require from the Modabbir- or Am- 
Walid emancipatory laliotir to the amount 
of the debt, as the fruit of their labour is 
the property of, tlieir master. It is othoT- 
wuse in tho case of a pledged slave emanci¬ 
pated by an indigent pawner ; for the iruits 
of his labour being [lis own property, he is 
obliged to labour to tho amount of his valiio 


a master first liberates his slave, and then | only, or^ that of the debt of tho pawnei, in 
' ' ■ ‘ ’ " • ■ ouvse of its being less tnan ms value. 

The pawnert on hecomino rich, js respon¬ 
sible for the ,emancipator(/ lahoWr , in the 
former instanoey hut not in the latter,—!^ is 
not permitted cither to a Modabbir or Am** 
Wulid to rosum’G from their master when he 
becomes rich what they paid on.' his aocour^t 
when poor, because they. in iapt paid this 
from'his property ;f but when a poor pawner 

v.u ... -- omancipates the slave whom he had pledged 

aectoition is valid.— It is otherwise whore I he [the slave] is entitled to take whatoyer 


decl ires his having pawned him ;—in which 
case, if the master be poor, and the slay© 
deny it (as above), emancipators’' labour is 
not. incumbent on th© slave; and so here, 
likewise. Our doctors, on the other hand, 
ai’gae that, in tho case in question, the mas¬ 
ter declares tho pawn at a time when ho is 
undoubtedly coiniietcnt to it, as he still pos¬ 
sesses a property in the slave, not having 
vet emancipated Idm; and eousequently his 
declaratioTr is valid. — .It is otherwise where 
the declaration of pawn is made subsequently 
. to the emancipation, as tire master’s power 
of pawning is then terminated-whence 
there is no analogy between the. cases. 

A pawner may cr.eufe his pa toned slave a 
Modabbir or Jitn-1 Valid. — If a pawner 
create the slave whom he has pawned a Mo¬ 
dabbir, it is valid, according to all authori¬ 
ties according tomiu doctors, because, as 
tire complete emancipation would bo.lawful, 
ic follows that this qualified emancipation is 
lawful, aiortrori; and according to Bhafei, 
because the granting Tadbeer to a slave 
does not (as. he holds) prevent the sale of 
him. tn a similar manner,-it is m the 
power of a pawner to constitute his pawned 
female slave an Am-W^alid; for as a father 
has this privileg© with respect to the female 
slave of his child, because ©f the right 
which ho has in his property, notwithstand¬ 
ing suoh right he inferior to that of the 
child himself, it follows that the exertipn of 
the same privilege by a pawner, in virtue 
of his right in the pledge, is valid a fortiori, 
the right of the pawner being superior to 
* tliat of any other person, as he .is the pro¬ 
prietor. * . * 

And if he he richy he must substitute the 
vctlue in pawn - ; but \f be he poor^ the slave 
must perform emancipaiory labour to the 
fuUaniQnnt When, therefore, a 

’pawned slave is constituted either Modab¬ 
bir or Am-Walid, such slave is excluded 
from the contract of pawn, as the intention 
is defeated, since a debt cannot be dis¬ 
charged by means of a Modabbir or Am- 


ho may havp paid on account of his onianci- 
pator ; because be has pa.id it from his own 
proporty.J—a'^d this from necessity, in .con¬ 
formity with the precepts of the law (as. 
before observed), whence such payment can¬ 
not be considered' as gratuitous, 5 Borne 
have said, that if the debt be not duo at that 
time, the Modabbir or Am-Waldd are com-_ 
-pellable to earn-their value ; which, as being ' 
a substitute for th© pawn, must be detained 
as suoh in lieu of the original: but that if, 
oh the contrary, the debt be then due, it is 
in that case necessary to discharge it from 
the stock of the pawner; and as the eam-r ' 
ings of the Modabbir or Am-Walid aro coii.- 
sidered as the property of the master, they 
must therefore labour towards obtaining a 
sum adequate to the whole of the debt. 

An emancipated Modabbir does not owe 
the pawnee labour beyond his value. —Ik a 
pawner emancipate the slave whom ho had 
created a Modabbir, as above, it is not then 
incumbent on the freedman to earn a greater 
sum than his value, although he should be 
thereunto commanded by the Ka2ee.; for, 
after emancipation, the fruits of his labour 
are his own property. Still, however,- ho- 
cannot recover from his master what he had 
paid on his account prior to his freedom, 
aa that ’vjras, in fact, tho property of the 
master. 

Destruction of the pledge by the pawner.— 
Ij? a pawner destroy the thing he had pledged, 


^ The remainder of this discussion is 
omitted by th© translator, as being merely 
a repetition of what has been already set 
furlh at large under the head' of Manu¬ 
mission, 


* Because Modabbirs and Am-Walids can¬ 
not be sold. 

t The earnings of their labour being his 
right. 

X The labour and earnings of a freedman 
being considered as his own property. 

§ A person is not entitled to recover, who 
pays the debts of another in a gratuitous 
manner. 










PAWNS. 



rules hold as aro established in tho 
emancipating the pledge. 

By a stranger. —Ii?' a stranger (that is, a 
person unconcerned in the contract) destroy 
tho pledge, the pawnee (not the pawner) is 
litigant against ^ him^, and may take from 
him a compensation for the value, which ho 
must retain in x>awn in place of the original 
pledge ; for the pawnee, as being the^ most 
entitled to the substance of the pledge, is also 
most entitled to its substitute, namely, the 
value. It is here to be observed, that the 
stranger must compensate for the pledge 
according to the value whioh it bore at the 
time of its being destroyed. If, therefore, 
it bo valued at five hundred dirms at the 
period of its destruction, and at one thou¬ 
sand dirms on the date of the contract,^ the 
stranger must account for five hundred dirms 
to the pavrnee, who must retain the same in 
pawn;-and five hundred dirms are re¬ 
mitted from the debt; for the deficiency to 
that artiomit is a destruction which has 
occurred in the hands of the pawnee, 
occasioned (as it w^ere) by the visitation of 
heaven; and as the property has thus perished 
in his hands, a proportionable amount is 
therefore deducted froin his claim. 

Or hy the paionec.—li' the pawnee destroy 
the pledge before the expiration of the stipu¬ 
lated term of payment, he is responsible for 
the value, because of his having destroyed the 
prrmftrfv of another :-and this value lie is to 
retain in pawn nntil the term of payment 
arrive • for as it is a substitute tor the sub- 
Mtiineo of the pled(?p, it 1« copemiontly «ub- 
ie«t to tiie same rule. As soon, tnereforo, as 
the debt becomes due, the pa^y^nee may tako 
ii fi-oTO the value i and if then a balance 
remain, it must be restored to the pawner, as 
bciufc n return, for bis property, with which 

occasiom a prnportioTmhte deduction from 
the pawnees a person pawn any 

estimated at one thousand dums, in 
security of a debt of the same amount pay- 
able nt some future period, and the article, 
in cotiTfquenco of a fall in the price, bear 
afterwards a value of five hundred dirms, 

and bo then destroyedmthe pawnee shands, 

hundred dmir and ^V^’ilrandred are also pawn'aa before, from the interest each has 

flitted from \ii« debt; for the detlolenoy m it . . 


a subject of responsibility with ^ 

(in other words, if he be killed or lost in the 
hands of tlie pawner, the pawnee is not 
thence held to have received payment of his 
debt); because he has passed out of the pos¬ 
session of the pawnee ; and the seisin of the 
pawner in virtue of a loan does not stand as 
the Beisin of the pawnee, ns the tcniiro of a 
loan is repugnant to that of a pawn, since 
the latter induces responsibility, whereas the 
former does not. 

But he may resume it at pleasure^ and 
then his resxHmsibillty reverts^ —The pawnee, 
however, is at liberty at any time to resume 
the pledge from the pawner; because he bolds 
I it by the touiire of a loan, which is notbind- 
' ing; and also, because the contract of pawn 
still subsists;—wheiico it ia that if the 
pawner were to die without having returned 
the pledge, the pawnee would in that case 
have a claim upon it in preference to the 
other creditors (that ia to say, he would be 
entitled first to tako a satisfaction for his 
claim from the pledge ; which done, if any 
part should remain it would be distributed 
among the other creditors). 

Onj.EOTioiir.—If a pawnee be not held liable 
for a pledged slave after he is lent, how is 
the contract of pawn supposed then to exist ? 

Reply.—R esponsibility is not, in every 
instance, one ot tho recjiiisites of a contract 
of pawn;—whence it is that the effect of 
the contract reaches to the child of a pawned 
female slave, although such child be not ft 
subject of responsibility from loss or destruc¬ 
tion. 

As, therefore, the contract still subsists, if 
the pawnee resume tlie pledge from the 
pawner, he again becomes liable for it, in 
the same manner aa formerly, having again 
taken possession of it in virtue of the con- 
tiact of pawn. 

The pledge heing lent to a stranger hy either 
party^ is no longer a subject of responsihility. 
—Ip either of the parties to a contract of 
pawn lend tho pledge with the concurrenco 
of the other to a stranger, it is not m this 
case a subject of responsibility to the pawnee, 
any more than in the former instance: but 
the contract of pawn still continues in force, 
and either party is entitled to resume the 
pledge from the borrower, and to place it in 


th. fcn 

iTi the pr’crt being (as it were) a decay of 
iiT t. of the pawa ivliilst ia the the 

Pavmee. aa adequate sum is therefote re¬ 
trenched from his claim ; and the remamingr 
five iuiadred dirms are likewise due from 
him in consequence of trie decay, and remain 
with him ill pawn, «« bcior# itatcn. 

'Ihe pawnee lending the pjedae to the 
pawner: is free.1 from reapoimhhty during 
the If a person, hiivino: received a 

order that he may ci.Tthe ''"e of lus ser- 
for ji'V olhcr_ piirtr.'e. and t,l\e 


The pledge, on heAng disposed of hy either 
party, with the consent of the other, is ex¬ 
cluded from ihe contract, —If either party, 
with the consent of tlie other, let, sell, or 
bestow the pawn in gift to a stranger, it is 
excluded from the contract, and cannot apin 
be subject to it, unless the parties conclude 
a fresh agreement. It ia to be observed that 
if, in any of these oases, the pawner die be¬ 
fore a restitution of the pledge be made to 
tho pawnee, he [the pawnee! is upon the 
same footing with the other creditors; be¬ 
cause as, in consequence of these acts, a 
binding right of others is connected with tho 
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no Mnding rigdatis coa- 
witli a pledge in Consequeiieo of the 
loau of itfor wbich reasoil there is an 
essontiai difference between the cases hei’C 
considered atfd that of loan 


ifhs transgress, is responMefoi^ 
value in case of loss, —IF, therefore, in any. 
of these cases, the borrower act contrary to 
the diredtions of the leader, he becomes re* 
sponsible for the value of the article in case 


If the pawnee bori'ow the pledge frorn the *’ 0 ±'- toss ;—and when this Ivappeiis, the Lender 


pawner for any particular purpose, and it be 
dfistroyed previous to his having applied it 
to that purpose, he is responsible for it,— 
that is to say, a sum proportionate to its value 

• . x ^ .. A X’*.. ^ l». 4 ■>* ^ 4*.^ 4 1 ♦ -r> 4* 1 1 f"^ 


has it in his option either to take a compen¬ 
sation from the borrower (m which case thc\ 
contract of pawn subsists entirely ^between 
the borrower and the pawnee,^ since thc’^, 


IS retrenched from Ms claim; for until ho i former, by paying a oomponsation for the 
apply it to that use for which he has bor- i pledge, becomes sole proprietor of it), or from 
rowed it, the seisin which he had inado in ' the pawnee, who will take an indemniheation 
virtue of the contract of pawn, stilt subsists. | from the pawner, and likewise receive pay- 
The law is similar where the pawn is des- ^ 
troyed after the pawnee has accomplished 
the service fur which ho had borrowed it; for 
then his seisin of loan exists no longer. If, 
on the contrary, it be destroyed during the 
period in which he enjoys the use of it, he is 
not responsible, as at that time he holds it in 
loan, not in pawn. (The same rule also holds 
where the pawner consents to the pawnee's 
making use of the pledge.)* ^ 

A persan borrowing an article, with inten t 
to pawn it, is restricied in the pawn accord¬ 
ing as he specijles the particulars of the debt, 

^■c., or otherwise,. —If a person borrow a robe 
from another, with an intent generally de¬ 
clared “to pawn it,’* he may accordingly 
pawn it in security for any debt whether 
great or smallwhereas, if the lender par¬ 
ticularly specify thC sum in secm’ity for 
which'the borrower may pawn the robe, he 
is not, in that ca^e, permitted to pawn it for 
a sum either larger -or smaller than what is 
so Spooiiiod {—not for a larger sum, because 
the intention of tlio lender is, that tho robe 
shall be pawned for a debt which may bo 
easily discharged, an intention which is 
obviously defeated in the case of pawning it 
for a large sum-nor for a smuller sum, 
because ihe view of the lender here is, in 
case of its loss, tho obtaining from the pawner 
that sum w^hich he would receive from the 
pawnee in consideration of the extra value 
of the pledge. The same rule also holds 
where the lender specifies either the particu¬ 
lar species of debt, the person who is to re- 
ceivo the pawn, or the city in which the 
contract is to be concluded such restric¬ 
tions being severally attended with particular 
advantage ; for tho payment of some debts 
is more* easily offeoted tliaii of others,—and 
it is also more convenient to nrake payment 
in s(>me cities than in others,mnd so Likewise 
it is ohadvantage to particularizo the persons, 
as some men are just and careful, whilst 
others are not so. 


* That is,—where the pawnee, being al¬ 
ready possessed of tho pledgcv obtains tho 
owner’s consent to make use of it—hor the 
elucidation of what is here advanced it is 
proper to remark, that a pledge may either be 
liclivcred to tho pawnee, given in trust to an 
Adii, or retained in the hands of the owner 
[the puwnerj under a responsibility to ac¬ 
count for it if neccssa]-y. 


ment of his debt, as has been before explained 
in the cases of claims laid to pledges. If, 
on tho contrary, the borrower conform;' to 
the directions of the lender, by pawning the 
robe for the exact sum to which he was 
restricted, and the value of the robe be equal 
to, or greater than the amount of the debt, 
the pawnee is held, in case of its loss, to 
have received payment of his debt, jind the 
proprietor of the robe receives .from ,the 
pawner the amount of the debt, being the 
sum which the boriwer had cleared by 
means of his property (and it is on this 
account that the borrower must pay the 
amount of the debt—not because he was 
seised of the robe, as that was in virtue of a 
free loan from the proprietor).—In the same 
maimer if, vvhen the pawner had conformed 
to the direction of the lender, the robe be in 
any degree depreciated, the pawnee forfeits 
a proportionate part of his claim, and a like 
sum is due from the borrower to. the lender, 
because of so much having been retrenched. 
Irom his debt. If the value of the robe be 
short of the amount of the debt, and it bo 
lost in pawn, a sum equivalent to its value iir. 
retrenched from the claim, and the remain(Mr 
of the debt is due from the pawner, as no. dis¬ 
charge of debt is effected beyond the amount 
of the value of the robe j and the pawner 
moreover, indebted to the lender Ibr the 
value of the robe, having by hieans of,it 
made payment of as much of his debt.—If, 
also, the value of the robe be adequate to the- 
amount of the debt, and the proprietor be de¬ 
sirous of redeeming his property, on the part 
of the pawner, by paying the amount, the 
pawned.is not in that case .allowed to object 
to the restoring of it ; because the robe being 
the property of the lender, he does -notj con-, 
sequently, by redeeming it, officiously inter¬ 
meddle iu an affair which docs not concern 
him (whence he is entitled to take from the 
pawner [the borrower] the sum which lie 
pays towards the redemption of the pawn); 
and the Kazee must therefore compel the 
pawnee to surrender the robe. It is other¬ 
wise w^here an unconcerned person pays the 
debt of the pa^yuer; for as, by endeavduriug 
to redeem a thing w.Mch is not his own pro¬ 
perty, he interferes in a buBiuesa which doe's, 
not relate to him, the pawnee is not thert!-' 
fore compellable to surrender the pkclgo to 
him. 

Bui not if it be lost before pawn,-or a fter 









—iFtho borrowed article bo lost 
;U(:tl^iiands of the borrower, cither prior to 
Ilia liaviiiff pawned it, or posterior to his 
ha.vin.5 redeemed it, lio is not responsible; 
for here he has not accomplished any dis¬ 
chargee by means of the value, whioli (as we 
have shown, in the above case) is the sole 
cause of responsibility. 

On disputes concerning the loss of the 
pledge^ the deposition of the horroiver is 
credited with respect to the person in whose 
hands it teas lost^ and that of tJic lender with 
respect to the restrictions of the loan. —If a 
dispute arise between the lender and borrower 
after the loss of the pledge, the lender assert¬ 
ing that it had been lost whilst in the hands 



{before pawn or after redemption) nnn 
ceasing front such transgression is not re^ 
spo7isible in case of loss. —If a person borrow 
a slas^e or a camel with intent to pawn it, 
and having first employed the slave in 
service, or rode upon the (jarnel, he then 
pawn it in security of a debt adequate to its 
value, and having afterwards discharged the 
debt, the pledge hn completely destroyed in. 
the hands of the pawnee before restoi’ation, 
in that case the pawner is not responsible; 
for when he concluded the pawn he became 
exempt from responsibility, notwithstanding 
he had previously enjoyed the usxifriiot; 
since although he at first transgressed, yet 
he afterwards retracted, and acted in con- 


of the pawnee, and the borrower on the other ! forraity with the intention of the lender, 
hand maintaining that it was lost in his own In tho same manner, if the pawner, after 
possession, either before he had pawned it or ! having redeemed the pledge, employ it in 
after he had redeemed it, the declaration of 1 service, without occasioning any detriment 
the borrower, upon oath, must be credited, | to it, and it be afterwards destroyed by some 
because he is, in this case, tho defendant, as ; unforeseen contingeno5'-, he is not responsible; 
lie denies having paid the debt by means of because tho term of the loan having expired 
lIiG other’s nroner tv,—I f, on the contrary, they ! noon the redemntion of tho onwn ho m na 


the other’s property 
disagree concerning the amount of the debt 
to which the lender had restricted, the pawn¬ 
ing of the robo, tho declaration of the lender 
is credited; for as his deposition would be 
credited if he were to deny the loan itself, it 
follows that where ho merely denies a 
quality of tho loan it is credited a fortiori. 

A person receiving a horrotved article in 
pledge on the faith of a promisey must pap 
the sum promised to the pawnery who again 
pays the same to the lender. — If the borrower 
of the robe pawm it on the faith of a promise, 
—that is, on a person, promising to lend him 
a certain sura of money, and that person 


accept the pledge, 
accoi'dingly, and th 


and mahe the promise 
the pledge (which is sup¬ 
posed to be equal to the amount of the debt) 
be lost before the pawnee had fulfilled his 
engagement, he [tho pawnee] is in that case 
responsible for the sum so promised, as a 
promise is held to be the same as a real debt; 
— and the lender is entitled to receive from 
the pawner the sum which lie takes from the 
pawnee. 

The lender of a slave to pawn may eman¬ 
cipate him., lodging the value toitli the patoneey 
in suhstitufe for the pledge.—li' a person 
lend his slave to another, that lie may pawn 
him, and tho borrower pawn him accord¬ 
ingly, and the lender afterwards emancipate 
luni, he is accordingly free; for the owner’s 
property in him is not destroyed by the 
circumstance of his being pawned. And in 
this case the pawnee may either receive 
payment of his debt from the pawner (who 
is still indebted to him), or he may take 
Crom the lender the value of the slave hy 
way of oonipensatioii, as the right which he 
had in the worth of the slave wavS destroyed 
by the lender emancipating himand 
having thus received the value, ho may 
retain it in pawn until such time as he 
obtain payment of his debt, upon which he 
muF.t restore the said value to the owner. 

The borrower transgressing upon the article j 


upon the redemption of the pawn, he is no 
I longer a borrower, but becomes from that 
j period a_ trustee ; and although, in taking 
the service of the pawn, he was guilty of a 
' transgression, yet as he afterwards retracted, 

I and conformed to the intention of the lender, 

' he becomes thenceforth free from all respon¬ 
sibility. It is otherwise in the case of a 
person who lias borrowed anv thing not with 
an intent to pawn it; for his seisin, being 
derived merely from the loan, is not therefore 
the^ same as that of the proprietor, to whom 
he is consequently bound to restore the thing 
wliioh he borrowed. In the case, on the 
contrary, of a loan with intent to pawn» 
when the thing is pawned the object of the 
lender is obtained; for his view is to have 
recourse to the borrower that is,to say, that 
when the pawn is destroyed in tlie possession 
of the pawnee, and a discharge of debt 
thereby proved, he may Cake from the 
borrower a sum adequate to what he is held 
to have discharged by the loss of the pawn; 
■wherefore if it be destroyed in the hands 
of the borrower, without a transgression on 
his part, he is not responsible. 

A patcjier de.stroymg the pledge, is respon¬ 
sible to the pawnee for the vak(e.-~\Y the 
pavyner kill the sla ve whom he had pledged, 
he is responsible for the value; because by 
the murder of the slave he destroys tho right 
of the pawnee,^ which is^ sacred and invio¬ 
lable ; and a right of this nature, attaching 
to the property of any person, renders him 
Lthe proprietor] the^ same as a stranger with 
respect to responsibility; like the connexion 
of the nght of the heirs with the property 

a dying person, which prevents the effect 
of his gratnitons acts in anything beyond 
the third of his estate; or like the connexion 
of the right of a legatee with the legacy be¬ 
queathed to him, which, if the testator’s heirs 
should destroy the article [bequeathed to him 
in legacy], renders them responsible for the 
value as a substitute. 

And so in proportion for any injury he 





[V- 




idXLYin.-^OHAP, IT.] 


PAWNS. 


& 


to iY.—Ii? the pawnee commit any I for here no advantage can result from 
upon the pledge,* a sum is remitted | cognizance of the offence; as the remedy 
from his debt equivalent to the atonement applicable in this case is an appropriation of 
for such offence; because the substance of, the slave to the pawnee, in compensation for 
the pledge belongs to the proprietor [the ; the injury he fiad sustained, — a remedy 
pawner]; and as the pawnee has trans- which cannot here be effected, as the slave is 
greased upon it in this instance, he is con- j not made over in atonement for the offence, 
sequently responsible to the proprietor for | but is sold, and a compensation for the injxjry 
having so done, _ I he has done to the property of the pawnee 

Any jinahle offence committed hy a pledged] discharged from the purchas(^ money ;—and 
slave upon either the perso7i or property of . as the sum appropriated to the discharge of 
his pawner is of )i() account. —Ip a pledged the compensation is deducted from the debt, 
slave be guilty of an offence against the | there is finally no advantage in taking account 
pawner,^ either in x^erson or property, such ! of the offence in this instance. If, on the 
offence is of no account,—that is to say, is | contrary, the value of the slave exceed the 
not attended with any effect;—and in this amount of the debt, there are two opinions 
our doctors have been unanimous ; for as the j recorded from Haneefa upon the case.—-One 
offence is here committed by the property on ' is, that [the offence may be redressed in 
the proprietor, the cognizance of it would • the proportion in which the value [of the 


tend to no advantage, (By the offences here 
alluded to it is to bo understood merely such 
as induce line, not such as occasion retalia¬ 
tion.) 

iVor such offence committed hy him upon 
the person of the. pawnee. —If a pledged 
slave be guilty of an offence against the 
perKSon of the pawnee, this likewise (in the 
opinion of Haneefa) is of no account.—The 
two disSciples have judged otherwise.—The 
argument uddtieed hy them is that as, in 
this case, the offence does not affect the pro¬ 
prietor, an advantage may bo derived from a 
cognizance of it, since the slave may be made 
over [to the pawnee] in reparation of the 
injury,—The offence is therefore of account 
in this instance ; and such (according to them) 
being the case, it follows that if the pawner 
and pawnee conem in dissolving the contract 
of pawn, and the pawner either deliver the 
slave, or pay a sum to the pawnee in atone¬ 
ment for the offence, the obligation of debt 
is void; ^ ‘ .. 


slave] exceeds the debt, a pledge being a 
trust with respect to any excess, and the in'- 
jury in this case being similar to that com¬ 
mitted by a slave in deposit on the property 
of the trustee. The other is, that the offeuoe 
cannot be redressed at all; for as tjie effect 
of the contract of pawn (namely, the deten¬ 
tion of the slave on account of debt) applies 
to the excess as well as to any other part of 
the pledge, it may therefore be said that he 
is a subfoot bf responsibility in toto. 

But nis offence against the son of the 
pawnee is cognizable.'— an offence be com¬ 
mitted by a pledged slave on the son of the 
pawner or pawnee, it is cognizable; for, as 
the right of property of a father is, in reality, 
distinct and separate from that of his soil, 
the-crime is therefore the same as if com¬ 
mitted upon a stranger. 

If the pledge he destroyed after deprecia- 
tioHy the pawnee must remain satisfed with 
the conxpensatio7i he recovers from the de- 
■but if the pawnee should signify I stroyer--\i^' a person pawn a slave estimated 

l/\nics ^ nTi'Tr tin /^iri ^ T ^ ^ .0 _ _ ‘1 1 


that “he does not desire any compensation 
for the offence," tho slave remains inpaWn 
before. Tho argument of Haneefa is, 


at one thousand dirms, in seemrity for a delit 
of the same amount, payable at some future 
period, and the value of the slave be aftcr- 


that no advantage can possibly result from , wards lowered to one hundred dirms from a 
taking cognizance of the offence in question ; fall in the price/ and a person then kill the 
for if .cognizance of it he taken on account ‘ slave, and pay a compensation of one huti- 
of the pawnee, it is then incumbent on him died dirms (being the value he at that time 


to extricate the slave from the guilt in which 
he is involved; % wherefore he must lirst 
pay the expiatoiy sum, and then again re¬ 
ceive it, in which there is evidently no ad¬ 
vantage.. ^ • 

upon his property, provided his value 
do not exceed the debt for which he. stajids 
pledged. — If a pledged slave commit an 
offence upon the property of tho pawnee, 
such offence is of no account, according to 
all our doctors, provided the value of the 
slave be adequate to the amount of the debt; 


* Such as hy maiming, or otherwise. . . 
t Because the slave here ax>pears to have 
been “lost in^ the hands of the pawnee/’ a 
circumstaiice which liquidates his debt. 

i Because he is possessed of tho slave in a 
way which induces responsibility, 


bears)[ and the tune of payment arrive, the * 
pawnee must in this case keep possession of 
the hundred dirms aforesaid in lieu of his 
debt, and has no further claim whatever 
upon the pawner,—This is founded upon an 
established rule, that no regard is paid to 
any depreciation of a pledge from a fall in 
the price, regard being had solely to the 
value it bore at the time of the eontraet of 
pawnwhence it is that (asTs here men¬ 
tioned) a diminution of the value of a pledge 
from a fall in the price does not occasion a * 
remission of the debt, according to our doc¬ 
tors:—contrary to the opinion of i^iffer, who 
contends that, qpon the pledge sustaining 
any loss with respect to its worth, it may be 


* That is, from a foil (for instance) in the 
current or market price of slaves. 
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p'io/aiiataia a loss with respect to the hundred dirma; for as the paw'nce 
.a:n]etf^oe also. The arguinent of our doe- pledge at the instance of the pawner, it is in 
'^ors'is, that a fall in the price arises merely effect the same as if the pawner had taken 

from a decrease ot desiro in men. towards ' -' - 

the article,—a circumstance to which no re¬ 
gard is paid in the ease of sale (whence the 
purchaser has no option in consequence of 
any casual fall in the market, hut owes the 
whole price agreed for), nor in the ease 
of usurpation (whence an usurper, upon 
restoring the article ha has usurped, is not 
responsible for any depreciation it may have 
sustained in the interim of usurpation from 
a fall in the price). As, therefore, no part of 
the debt is remitted in consequence of a fall ' 
in the price, the slave continues in pledge ‘ 
opposed to the whole of the debt, — and upon 
any person killing him, he pays the value 
which he [the slave] then bears, namely, one 
hundred dirm3(.for, inexacting compensation, 
regard must be paid to the value at the time 
of the destruction taking place);—and the 
pawnee takes the liundred dirins, as being a 
compensation for the wmrth of the pledge 
with respect to the owner of it. But, after 
this, the pawnee has no further claim on"'the 
pawner; because the seisin of the paWpee 
stands as a seisin of payment from the time 
of his obtaining possession of the pledge, 
which payment is confirmed in the event of 
the loss cif the pledge whilst in his posses¬ 
sion. The value of the slave, moreover, at 
+he begiuuiug was one thousand dirms, and 
upon hia being destroyed in the hands of the 
pawnee, he [the pawnee] is accounted to 
have received payment of his whole debt in 
virtue of his original seisin. But since, in 
consequence of his having received one hun¬ 
dred dirms, it is impossible that he can also 
be thus accounted to obtain payment of one 
thousand dirms (the original value of tho 
tvlave'^ without inducing u.sury, the matter 
is therefore settled thus,—that he received 
these hundred dirms as part payment of his 
debt of one thousand dirms, and that there 
si ill remain nine hundred dirms annexed to 
the substance of the pledge j and that, upon 
the pledge being destroyed in his possession, 
ho is in consequence of such destruction 
accounted to receive payment of nine hun¬ 
dred dirms. It is otherwise where tho slave 
dies a natural death in the hands of the 
pawnee; for as, in that case, there can be 
no imputation of usury, he is therefore held 
to liave received payment of the wiiolo of 
the debt in that instance, 

But if {aftfr such depreciation) he sell it 
hi/ desire of the pawnee for paymeM of his 
clainu he is still entitled to any defeiency . — 

Iv fi person pawn a slave estimated at^ one 
thousand dirms in security of a debt of the 
same amount, and the value of the slave be 
afterwards lowered to one hundred dirms by 
a fill in the price, and the iiawnee be aiitho- 
lized by the pawner_ to sell the slave, and 
accordingly sell him lor one hundred clirrns, 
and take possession of the price towards the 
discharge of his debt,—he is still entitled^ to 
receive from the pavdioe the remaining nine 


it back and sold it himself,—in which case 
the agreement would be dissolved, and tbo 
debt would continue in force, except in re¬ 
gard to that sum which the pawnee had 
received,—and so here likewise. 

The penvner m ust redeem a slave of less 
value (received by the pawnee in comy/ensa- 
lion for having slain the slave in pledge) It/ 
payment of Ms whole debt, —If a person 
pawn a slave valued at one thousand dirms 
against a debt of tho same amount, and 
afterwards a slave valued at one hundped 
dirms kill the slave in pawn, and having 
been given in compensation for his blood, bo 
detained in pawn in lien of him, the pawner 
is in that ease compellable to redeem him 
by the payment of tho whole of the debt, 
namely, one tliousand dirms. This is the 
opinion of .Haneefa and Aboo Yoosaf. Mo¬ 
hammed maintains that the pawner is in 
this case at liberty cither to redeem Ihe 
pledge by divseharging the whole of the debt, 
or to transfer the property of it to the 
paA\^nce as a commutation. Zifier, on the 
other hand, contends that tho slave who 
perpetrated the .raurdor is to remain in pawn 
in security of one hundred dirms ; and that 
tiro remaining sum of nine hundred dirms 
is accounted to be discharged; because (as 
he argues) the seisin of the pawnee in virtue 
of the contract ia a seisin of payment, which 
is fulfilled in this ease by the destruction of 
the pledge: but as the pledge has left behind 
it a return or consideration, equivalent to 
the tenth part of the debt, such, part is 
therefore still due, and the slave is detained 
in pawn in security thereof. The argument 
of our doctors is, that in this case no part of 
the debt is remitted ; because the second 
slave is a substitute tor tho first, in regard 
merely to flesh and blood (that is, in regard 
to appearance); and as, in case of the exial- 
ence of the first slave, if the value were to 
he diminished by a fall in tho price, still no 
part of the debt (as we have before shown) 
would bo on that account annulled, — so 
neither is any part annulled when another 
slave is substituted for the one originally 
pledged. Mohammed has indeed said that 
the pawner may nevertheless refuse to re¬ 
deem the pledge; for when a change and 
diminution of value took place in the pawn 
whilst in the possession of the pawnee (which 
is a cause of responsibility), the pawnei’ be¬ 
came empowered to object to the redemption 
of it;—in tho sami> manner as wdiere a slave 
kills a purchased slave antecedent to the 
delivery of hirfr,-"in which case the pur¬ 
chaser has it at hivS option eitlier to accept 
the slave who committed the murder in lien 
of tho one he purchased, or to annul tlie 
contract |of sale]. To this, however, the 
two Elders reply, that upon the second slave 
being, with regard to appearance, substi¬ 
tuted for the first, it may he said that no 
change takes place in the identity of the 
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: Vnd as the substance of a i)awn is a, (mently entitled to payment from the pa\^L(; 


Viut \<t the hands of the pawnee, it follows 
^itiEf'the pawner cannot render it the pro¬ 
perty of the pawnee unless ho should con¬ 
sent thereunto ►'--Moreover, the transfer of a 
pledge in eoinmutation of the debt to which 
it stood opposed was a common practice in 
times of ignorance, hut has since been pro¬ 
scribed by the law. It is otherwise with 
respect to the case of sale adduced as a 
Tjarallel by Mohammed; for there the buyer 
lias the option of annulling the contract of 
sale; and the annulment of sale is permitted 
by the LAW. , , , , 

The fines incurred hy a pledged slave must 
be defrayed hf the puumee, —If a pledged 
slave' slay” a person by misadventure, the 
tine of blood is in that case ohargable to 



for which reason the debt is held to b(Mni- 
nulled. It is otherwise wdiere a person 
pawns a slave girl who boars a child whilst 
m the possession of the pawnee j for it that 
child should either kiil a man, or trespass 
upon any person’s property, it is incumbent 
on the pawner in the first instance to make 
over the child in expiation for the murder, 
or in compensation for the damage he may 
have occasioned; as the oliild is not a sub¬ 
ject of responsibility with the pawnee. It, 
therefore, the child be^ given in lieu of the 
blood or property, it is excluded from the 
contract of pawn, but is not deducted from 
the pawnee’s debt,—in the same manner as 
where it dies a natural death :— or, if, on 
the other hand, he pay the atonement, the 


the pawnee, whu must defray it accordingly ; j child in that case remains in pawn with its 
nor is he at liberty to commute the slave 1 mother as before 


for it, as he has not the power of transfer- 
ring the property of him to any person. Tf, 
therefore, the pawnee discharge the whole 
hne, the slave is thereby rendered pure; 
and the stains of guilt being thus eflaced, his 
[the pawnee’s] claim of debt subsists as be- 
ibro: but he is not entitled to make any 
demand on the pawner on account of the 
sum which ho paid in expiation of the crime 
of the slave ; ^ for as it was committed wlulst 
in his possession (a circumstance which occa¬ 
sions rosi^onsibility),* the atonement for it 
therefore rests upon him. 

Bui if h refuse^ they arc defrayed hy the 
pawner^ who charges the p(i%cnee accordingly, 
in liquidation of his debt, —If, however, the 
pawnee object to the payment of the penalty, 
the paw'ner must in that case be ordered 
either to pay the tine, or to make over the 
slave in lieu of it; for the pawner is the 
proprietor of the slave; and the fine was 
cliargablo to the pawnee merely for this 
reason, that his right is connected with the 
slave [ill virtue of pawn], and. not because of 
his being iu any respect the proprietor. 

Upon his refusal, therefore^ the claim of 
atonement for the ofience lies against the 
pawner, as being proprietor of the slave; 
and the atonement, in the present instance, 
is either paying the fine of blood, or making 
over the slave in lieu of it. If the pawner 
adopt the latter alternative, his debt to the 
pawnee is held to be completely discharged ; 
for the transfer having been incurred by on 
offence committed by^ the slave whilst m 
the i>awiiee’s possession, ho therefore, as 
it were, perishes in his hands. If, also, 
he adopt the former alternative (that of 

paying the fine), his debt is extinguished; _ ^ 

for as the slave was (as it were) lost by ! nulled only in proportion to the sum dis- 


Itule with respect to the debts incurred by 
a pledged stare destroying the property of 
a stranger, —If a pledged slave destroy the 
property of any person to an equal or greater 
amount than his value, and the pawnee dis ¬ 
charge the debt thus incurred hy the slave, 
his claim upon the pawner holds good as 
before, in the same manner as whore he pays 
a pecuniary atonement for any offence coni- 
mitLcd by' the slave. In ease, hoTvever, of 
his objecting to such payment, the pawner 
is then reoi aired either to soli the sluve to¬ 
wards disoharging of the debt, or to pay it 
himself. If ho adopt the latter alternative, 
the claim of the pawnee is^ cancelled, iu the 
same manner as explained in the example of 
atonements. If, on the contrary, he prefer 
the former alternative, and (declining to pay 
the debt himself) sell the slave towards the 
discharge of it, in that case the person who 
sustained the inj ury must first take what is 
due to him from the price (his claim having 
preference to that of the pawnee), and then, 
if anything remain, inquiry must bo made 
whether the claim of the proprietor of the 
goods was greater, equal to, or less than that 
of the pawnee ?—If it bo either equal to, or 
greater tiian the claim of the pawnee, the 
residue of the price is appropriated to the 
pawner, and the debt of the pawnee is held 
to be annulled; ibr upon the slave being 
sold towards the discharge of a debt attach¬ 
ing to him in consequence of an offence oom- 
mitted whilst in the possession of the pawnee, 
tile case becomes in effect the same as if he 
had been destroyed in the pawnee’s poases* 
sion. If, on the contrary, the claim of the 
proprietor he less than that of the pawnee, 
the claim of the pawnee is in that case an- 


the offence, the recovery of him was in 
cunihent on the pawnee, by the payment 
of the atonement. U'pon the pawner, there¬ 
fore, discharging such atonement, he, as 
it were, retrieves the slave, and is couse- 


* The immediate possessor of a slave is in 
a certain degree responsible for his conduct. 


bursed to the proprietor ; and the remainder 
is detained iu pawn in lieu of the slave;— 
wherefore, if the pawnee’s debt be at that 
time due, he may then take this sum as a 
satisfaction for it; but if the term of pay¬ 
ment should not have arrived, he must re¬ 
tain it in his hands until liis debt become 
payable. If, on the other hand, it should so 
liappen that the price of the slave does not 
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^ Ijj^^ether suffice towards tlie discharge of 
. ^-^;’ju*opriotor'H debt, he [the proT)riQtor] 

^ in that case take the whole or the price, 
but without making a demand on any person 
fer the remainder, until such time as the 
slave may havo become free; for his right 
relates to the slave ; and us the slave has 
been sold towards making satisfaction for it, 
his claim therefore to whatever part of the 
right may not have been thus discharged, is 
suspeiided until the slave obtain his freedom, 
when it may he again urged;—and if tho 
slave, after obtaining his freedom, should 
thus discharge the remainder, he is not then 
entitled to claim a reimbursement from any 
person, as the money he disbursed was due 
li’oui him on account of his own act. 

If the value of the skwe he ttvice the 
amou?it of the deht^ the fines incurred hy 
him are defrayed equally by both Jprtr^^6^9. 

—If a person pawn a slave valued at two 
thousand dirms in security of a debt of one 
thousand, and the slave commit an offence, 
in that case the pawner and pawnee must 
both be ordered to pay tho atonement; * for 
a moiety only of the slave is insured with 
tho pawnee, the other moiet^r being with 
him as a trust; and accordingly the atone¬ 
ment for file insured moiety is chargable to 
Lira, and that of the other moiety to the 
pawnee. If, therefore, the pawner incline 
to give the slave as a. composition for tho 
odenco, and the pawnee assent tliereto, his 
[the pawnee’s] debt is extinguished. If, on 
tho contrary, the parties disagree (one of 
them inclining to give i bo slave in composi¬ 
tion, and the other wishing to discharge the 
atonement), the declaration is in that case 
accepted of the party who prefers paying- 
the atoijement, w'^hethor it he- the^ pawner' or 
pawnee,; fbr if the pawnee pay the atond- 
Tuent, still the fight of the pawner is not 
annulled ; w'horeas the paWner, in oouihiut- 
ing the slave for the penalty; woii|d destroy 
the right of the paWnee. If the pawnee 
pay the atonement, a part of the‘.payment, 
in proportion to the part [of the slave] ho 
held in tiuist, is considered as gratuitous 
{for this reason, that if he had not cliosen 
to pay it, the matter would havo rested 
upon the pawner), and such being the case, 
he has no claim upon, the pawner for an 
indemnification.— If, on the contrary, the 
pawnee refuse to pay the atonement, and 
the pawner discharge the whole, a moiety 
of it is in that case placed to the account of 
the pn^wnee (that is to say, is. deducted from 
bis claim); for as, in all-cases where pledged 
slaves (Commit a crime, the debt of the 
pawnee is held to be extinguished, upon the 
pawner either raalmig over the slave, or 
paying the atoneinent, it fallows that the 
pawiier, in paying tho atoneinont, does not 



' This does not mean that each is to pay 
'atonement (for thatwWd be to pay it 
t^jioe), but that the obligation ol atoning for 
^ the oifence^re^ta upon the one as well as upon 
the other.. 


act gratuitously. As, therefore, a mom , 
tho atonement is due Ifom the pawnee, if 
such moiety he equal to, or greater than, his 
claim, the whole of his debt is extinguished; 
or, if it bo lees, a proportionate“part; whilst 
the slave is detained in pawn in security of 
the part remaining due. 

7%e executor of a deceased pawner may 
sell the pledge^ and discharge me deht^ with 
the pawnee's consent. a pawner die, his 
executor is empowered to sell the pledge, 
and discharge the debt, provided he obtain 
the consent of the pawnee; for as the exe¬ 
cutor represents the pawner, he .has conse¬ 
quently tlie_ same power and privilege as 
had appertained to him during his lifetime. 
Hut if a pawner die without leaving an 
exGCiitor, it then belongs to the Kazee to 
appoint a person to act in that capacity; as 
it IS his duty to conserve the rights of those 
who are themsolves incapahlo of maintaiu- 
ing them ; which purpose is fulfilled in the 
appointment of an executor, who may dis¬ 
charge the debts of tho deceased, and receive 
payment of his claims upon others. 

An executor cannot pawn effects of the 
defunct to any j)articular creditor. —If an 
executor pawn part of tlic effects of the - 
defunct to one of his creditoi's, it is illegal, 
and the other creditors may compel him to 
revoke the pawn ;—for an executor, not 
haying the power of paying some of the 
creditors, and of excepting others, cannot 
therefore give pledges to some and not to 
others; as a pledge is held to be the same, 
in effect, with an actual payment. If, there¬ 
fore, the executor shoulcf, in the mean time, 
discharge the^ claims of tlie other Greditora, 
the pawn which he before made is valid, 
since in satisfying them ho romovea the bar 
to its legality. 

Unless thG7'c be only one. —But if the de¬ 
funct should leave only one debt against 
him, in that case tho executor ia justified in 
pawning part of the effects in security of it; 
10 ^, since he has ‘a power of giving part of 
the effects in payment of tho debts of the 
deceased, he may consequently deposit part 
of them in pledge; ancl if, afterwards, he 
sell the pledge as. a means of discharging 
the debt, it is la\yful, because the sale of the 
effects of the defunct with a purpose to pay 
off his debts being lawful when they are not 
pawned, it is consequently .so likewise when 
they ate pawned, 

lie inay 7'ecewe pledges m security for 
debts otvijig to the defunct. —If an executor 
take a pawn in security of a debt due to tho 
defunct, it is lawful; because the seisin ot a 
pawn is the samo as a receipt of payment; 
and it is the duty of an r-xqcwtqr to receive 
paymemt of tho d^bts of the, deceased. (A 
more particular explanation'of the powers 
of an executor, Avitli. recoct to pawns, shall 
be .givepin treating of Executorships.) • 

k _ Secfioiu 

Urapefuice still remaht^ in pa'tvn after 
havmg becoyne xcme anl{ then "xnmgar .— If a 
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in spcurity of ft debt of ten * ita^ proportionate yftlno; tliftt^is to^say, 


. p^patvpawn, 

■dim?, tt quantity of the juice of grapes 
the same value, which afterwards hiicomes 
■wine,* and then vinegar, and the value of 
the vinegar be also ten dirms, it in that case 
remains in. pawn for the debt of ten dirms ; 
because whatever is tit to he sold is likewise 
iit to be pawned, since worth is requisite to 
the fitness in the one instance as well as in 
the other; and wine, although not at first 
qualified for sale, does yet possess that fit¬ 
ness ultimately ;—whence it is that if a por- 
aon purchase the juice of grapes, and it 
become wino prior to his taking possession, 
still the compact of the sale is not dissolved; 
blit tho purchaser has, in such case, the 
option of either adhering to, or receding 
from tho bargain; as the goods which he 
purchased, having been changed, arc thereby 
as it were damaged. 

A pledge destroyed in part is still retained 
in patV/i with respect to the remainder, — If 
a goat, estimated at ten dirms, having been 
pawned for a debt of the same amount, should 
afterwards die, and its skin be preserved so 
as to bear a value of one dirm, it is detained 
in pawn in security of a like part of the debt; 
for as a contract of pawn is completed and 
perfected by the destruction of the pledge 
(since the object of it, nameh% a payment of 
debt, is then obtained), it follows that where 
a part of the pawn remains, the contract 
continues in forco in proportion to that part, 
ft is otherwise whore a goat, liaviug been 
sold, dies before the purchaser takes posses¬ 
sion, and the skin is preserved; for in that 
case the contract is completely void (that is 
to say, it does not subsist oven in regard to 
the skin) ;—because sale is reiidertd void, 
and entirely done away, by a destruction of 
the goods befoio the delivery of them to the 
ptircuascr ; and such being the case, it can¬ 
not (in this instance) revolt with respect to 
the skin. 

Any increase accruing from the pledge ts 
detained in paten- along loith — Evkuy 
species of increase accruing from a pledge 
after the execution of the contract (such as 
milk, fruits, wool, or pi’ogeny), belong to the 
pawner, as being the offspring ot his pro¬ 
perty ;—but they are, nevertheless, detained 
with the original in pawn; tor branches are 
dependent on the stock ; and the contract or 
pawn, being of a binding nature^ extends 
over all its branches. If, however, this off¬ 
spring be destroyed in the pawncG's hands, 
ho is not responsible for it; because no part 
of the sum opposed to the original is opposed 
to tho o.ff-<pring, as that was not originally 
included in the contract, since the proposal 
and acceptance which form the contract did 
not rtdate to, or comprcliend it. If, on the 
contrary, the original ho destroyed, and the 
offspring remain whole, it is incuinbeid on 
tho pawner to redeem the same, by paying 




of: debt must be* divided proportionably to the 
,es i value which the original bore at the time of 
concluding the bargain, and that which tho 
ofispring bears at the time of redeeming it; 
and the proportion given, to the original is, 
upon the loss ol It, held to be annulled ; but 
that of the offspring remains due, and must 
he paid by tho pawnee towards the redemp¬ 
tion of it.' (A. variety of cases are deter¬ 
mined by this rule, several of which are set 
forth in the Kafayat-al-Moontihee ; and^ the 
whole are enumerated in tho JaraaSagheer 
and Zeeadat.) 

The pawnee^ using the product from the 
pledge hy perniission of the pawner^ is not 
liable for any thing on that account.- If a 
person, having pawned a fjoat, desire tho 
pawnee to milk it, giving him, nt the same 
time, permission to enjoy whatever quantity 
he might milk, and the pawnee act accord¬ 
ingly. he is not liable to compensate lor the 
milk he may have thus consumed, nor is his 
claim, on that account, in any measure dimi¬ 
nished, since he used the milk at the instance 
of the pawner. If. therefore, tlie goat dio 
unredeemed m the harid.s ot the pawnee, the 
debt owing to him must he divided into twm 
parts, proportionate to the value of the goat 
and of the milk ; and that part opposed to 
tho goat is cancelled ; vvliilst the other part, 
opposed to the milk, remains duo from tho 
pawner; because, although the milk ho the 
property of the pawnor, yet as the pawnee 
consumed it by his desire, the case is the 
same aa if the pawner had himself taken 
and destroyed it. The pawnee, therefore, 
IS not answerable for the miik: but [il tho 
goat die] his claim still exists with respect 
to that proportion which corresponds with 
it. Tho same rule also obtains with regard 
to the offspring of a goat, which a pawueo 
cats at the desire of the pawner; and, in 


• By fermentation. (Tor an explanation 
of this, see Prohibited Liquors,) 


* As this is somewhat obscure, it may be 
proper to render it more clear, by a state¬ 
ment of tho case according to the rules of 
proportion. Suppose, therefore, the debt to 
be one hundred dirms, the original pledge 
valued at one hundred, and its offspring at 
fifty,—in that case the original and offspring, 
amounting "to one hundred and fifty dirms, 
are pawned in security of one hundred dirms. 
—Now, in order to know the proportions of 
pawn which the original and the offspring 
respectively bear to the whole debt, the 
latter must first be multiplied by the ori¬ 
ginal; and the multiple divided by tho 
whole value of both [original and offspring], 
and the product gives the proportion of the 
original; after which the same process must 
be observed with respect to the offspring ;— 
when the calculation will stand thus : 

X50 ; 100 : : 100—661 the proportion of 
the original pledge. 

160 : LOO : ; 60—33^ the proportion of 
the offspring. 

U 
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finoi ivitli respect to every increase acoriung'i pawnor attaot the slave to the mother (say- 
a posterior to the contract. . | mg* to the pn wpee, I have, placed him with 
The pledge may he augmeyited^ hut fwi her-in addition to the pledge^'), the debt 
(leht. —Thk augmentation of a pledge is i mnat in that case be proportiouably opposed 
lawful, in the opinion of all oar doetors;— | to the hiother amd the slave, according to the • 
as where, for instance, a person, having i value which they severally bore at the time 
pawned a slave for a debt ot one thousand of seisin; and from the sum opposed to the 
dirnis, afterwards gives the slave a garment mother a proportionate part must bo allotted 

* \ 1_1_ t __ 1 _ 1 ^ ^ j. ^ xl_-. -.1. Tl.-l. ^ ^ ir» 


to be detained likewise in pawn in secimty 
of the same debt;—in which case the 
addition so made to the original pledge is 
lawful, and the garment is included in the 
agreement: the case being, in short, the 
same as if the slave find garment had been 
originally pawned together. On the other 
hand, the increase of a debt in security of 
W'hich a pawn has been taken is not lawful 
(according to Hanceia and Mohammed) ; 
that is to say, the pledge opposed to a par¬ 
ticular debt does not also stand opposed to 


to the child; for the pawner, in haying 
placed the slave with the mother, joined 
him (as it were) to the origiual matter of the 
agreement; wlienoe the child is included in 
the proportion of .the mother only. 

Cme of a ‘pawner committing one slave %n 
pawn for another. —If a person pawn a slave 
valued at one thousand dirms in security of 
a debt of the .«ame amount, and afterwards 
give the pawnee another slave, likewise of 
tho same value, to be detained in place of 
the former, in that' case the iirst slave is 


upon it. Aboo Yoosuf holds | considered as being in pawn until such time 


any increase _ . - 

that both debts are liquidated.—The addition 
to a pledge, as hero stated, is termed ileeadit 
Koosdee, nr intentional increase;* and the 
debt is to he between the value the Oi igiual 
, pledge bore at the time, of pawning, it, and 
that which the addition bears on the day of 
its -delivery,—fence if the value of tho 
latter was then five hundred dir ins,^ and that 
of the original pledge at tlie timq oi conclud¬ 
ing the agreement, one thousand, and tho 
amount of the debt likewise one thousand, 
the debt is in that case divided into three 
Bharcs, two o.f which are opposed to - the 
original pledge, and the remaining one to 
the increase ; and according to this pi^por- 
tiOn they are respectively charged for, if lost 
or destroyed.in the hands of the pawnee. 

Case of increase to a pledged female slave. 
—If a person, in security of a debt of one 
thousand dirms; pawn a female slave of the | 


as the pawnee restore him to tho pawner in. 
the “^vay of armulmont, the second slave 
being merely a deposit in his hands untd he 
be regularly rendered a substitute lor the 
other ; for the first slave was included in the 
rosponsibility of tht\ pawnee only heeauso of 
his being possessed in security of debt; ai.d 
aa both the seisin and the debt still exist, 
the. slave therefore continues a subject of 
responsibility until the seisin be formally 
voided ; and such being the case,, the pawnee 
is not liable for tho second slave, as the 
parties intend one of them only to be in¬ 
cluded in the pawnee’s responsibility :—but 
u])on the pawmee restoring the first slave to 
tho pawner, he becomes responsible for the. 
second. 

The pawnee is not responsible for thtplcdae 
after having acquitted the pawner of h*s debt. 

■If the pawnee acquit the pawner of the 


me value, wlio afterwards brings forth a i debt, or bestow it on him in gift, and the 


child likewise estinj,afed at one thousand 
dirms, uud the pawner then increase the 
pledge by the addition of a slave also valued 
at one thousand dirms (saying to the pawnee, 
“I have added this slave to the child of the 
•pledge’* )j the slave is in that case pawned 
with the child only. If, therefore, the child 
'afterwiirds die, the slave is no longer in 
pawn, insomuch that the piiwner^ may 
resume him from the pawnee- without 
making him any return. If, also, the slave 


pledge be afterw'ards destroyed in his [the 
pawnee’s] possession, he is not responsiblo 
for it, according to our doctors, proceeding 
upon a, favourable construction of tho L.vw : 
—contrary to the opinion of Zifier. The 
reasons for a favourable construction of the 
lAW in this particular are twofold-—FinsT, 
a pledge is insured on two conditions one, 
that it be actually possessed by the pawnee ; 
and another, that it bo opposed to a debt 
either due or promised. iS-ow compensation 


should die, or be lost, nothing is chargablo | for a pledge in the Cas6 of a debt then due, 


on that account to the pawnee.—If, on the 
other hand, the mother should die, tho debt 
must in that case be divided between the 
‘value she bore at the time of cmmluding the 
contract, and that which the child bears on 
the’day of redemption;—and since the slave 
was attached solely to the' eftild, share of 
the child must therefore be proportionably 
clividljd between it and the slave, ttgJ-eeably 
to their respective values, in order that if 
either of them should die He may bo charged 
ftn- accordinglyi 11» on the contrary, the 

* To distinguish it from accidental in¬ 
crease by breedings veg.etation, &c. 


is made in this, manner,—that if the pawn 
be lost in the hands of the pawnee, Ids debt 
is extinguished, provided the value of the 
pledge be .adequate to the amount of the 
debt; whereas compensation in the case of a 
promised debt is made by constraining the 
pawnee^ in case of the decay of tho pledge 
in his hands, to make^ good to the pawner 
the sum lie had prondBocl;—and in a case 
where the pawnee acquits the pawner of 
the debt, or bestows it on him in gift, the 
second condition is wanting, as no debt exists 
in that instance either due or promised. 
Secondly, one object of a pawner in deli¬ 
vering tho pledge to the pawnee is that, in 
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gj/its loss, he may be absolved from i acceptance of payment; and conseqnel _ 
"any fiirther^ obiigidion,: bat where the : if ho do not refund it, a double receipt of 
pawnee acquits the pawner pf the debt, and ! payment is induced, as mentioned in the 
the pawm is afterwards lost in his hands, the preceding example. 

desire of the pawner being aceouiplished, the ; Or if the paivner (leith his concurrence) 

E awiice is not therefore liable for it (unless, | trimsfer the debt upon another person. —Ip 
owever, the pawmee, having remitted the i a pawner transfer the debt which he owes 
debt, refuse to restore the pawn, and prevent I the pawnee upon another person (such aa 
the jmwncr from resuming it; for, in that | Zeyef, for instance), who agrees to pay the 
case, if the pledge be lost, he is responsible ' same, and tJie pawnee, having assented to 
for the value, since by such obstruction he ' such transfer, acquit the pawner of the debt, 
becomes an usurper, as he no longer possesses ' and the pledge ho afterwards destroyed in 

the pawnee’s bands, the transfer is thereby 
rendered inefl’ectual, and the claim of the 
pawnee is annihilated; for although, in con- 


a power of obstruction).—In the same man¬ 
ner, if a woman tahe a pledge from her hus¬ 
band in security of her stipulated dowei’j 
and afterwards exempt him from the pay- ^ sequence of the transfer, the transferrer [the 
ment of it, or apostatii^e from the faith before ! pawner] bo acquitted of any furthez’ concern 


eonsuniination, and the pledge be then de¬ 
stroyed in her hands, she is not responsible for 
it, as the dower (like the debt) was remitted. 


in the matter, yet this acquittance is the 
same as an actual payment, inasmuch as the 
sum, the payment of which he hod trans- 


Xf the. pledge he destroyed xoith him after | ferred upon the other person, is ultimately 
he has received payment of his ilebt^ he iniist disbursed by him, he having so transferred 
return %ohat he has received, and the debt ' it in consequence of his having a claim upon 
stands liqaidatfuL —If a pawnee receive pay- 1 the transferee for a like sum, whence the 
mont of his debt, either from the pawmer or ! payment is made from him in offbot;—or, if 
from an, unconcerned person, in a gratuitous i that person was, not indebted to him, still 
manner, and the pledge be afterwards do- the pawner must afterwards repay whatever 
fitroyed in his possession, his debt is in con- sum he may have disbursed in consequence 
sequence extinguished, and it is incumbent ! of the transfer, as in that case he acted in 
on him to restore what he had received to i the capacity of an agent on his behalf, 
the person from whom he received it, whe- \ If pic pledge he lost after the parties 
thor the pawner or any other; for the seisin , agreeing that no debt had existed, it siamh 
of the pawnee is equivalent to a receipt of as a discharge of the supposed debt. —If a 
payment in case of the loss of the idedge; • person pawn any thing into the hands of 
and in the present instance, upon the pledge another, and both parties afterwards concur 
being destroyed, the pawnee is accounted to ' in saying that no debt had ever subsisted 


between them, and 1,he pledge bo then de¬ 
stroyed in the hands of the pawnee, it is 
answered by the debt; in other words, the 
debt in security of which the thing had been 
pawned is extinguished;—for there is still 
a probability of the debt being established 
by the parties at some future period concur¬ 
ring and agreeing that it did exist; whence 
it is possible that the debt may be claimed,— 
a oircumstanco which cannot happen in a 


to have received payment from the time he 
was lirst seised of it; and as ho is not en¬ 
titled, after that, to a second discharge, and 
the payment he had received as above then 
becomes such in eltect, it must therefore be 
refunded.—In sliort, the discharge of the 
pawnee’s claim, whilst he remains seised of 
the pawn, does not take place, but continues 
suspended until he deliver it to the pawner; 
and such being the case, the pawner is not 
therefore, during that time, held to be ac- | case of acquittal of debt, 
quitted of the debtand upon the pledge 
being nfterivards desti*oyed in the hands of • 
the pawnee, his possession of it under such i 
a circumstance is, in effect, a receipt of pay- ' 
ment, and the other payment received whilst 
he was in possession of the pledge is an- | 
nulled and done away, for otherwise a i 
repetition of discharge w'uuld be induced ;— i 
for which reason he must refund the money I 
he received in payment,—and also for this 


BOOK XLIX. 


OF JAKAYAT, OR OFFENCES 
rtjiJiaON. 


AGAINST THE 


. _ . Defnition of Janayat,' 

reason, that if he were not to refund it the \ language of the RAW, is 
inteiit of the pawner would be defeated. '' . " " 


jARAyAX, in the 
t^Tm expressive 


. . , . . of any prohibited act committed either upon 

And so likewise f if he compound pie debt . ! the person or property;—in the practice of 
—If a pawnee purchase some specific article ' lawyers it signifies that prohibited aotcom- 
froin the pawner in lieu of his debt, or eom-|mitted upon the person,* which is called 

pound the debt with him for some specific _ __ 

article ; and the pawn be afterwards lost in | 
his possession, he is still responsible, and; 
may therefore be 


„ - - - ^ ^ Arab. Zat, signifying the body connected 

compelled to restore the i witli the soul; in opposition to Bad n, which 
article which he had either received in pur- 1 means simply the material body. The trans- 
ciuise or composition; for the seisin of that lator renders it person or life, as best suits 
article, in either case, is equivalent to an , the context, 
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npoa a part of t^o body, wMob 
wounding or maiming. 

Chap. I.—Introd uc tory. •. 

Chap. II—Of what occasions Betalia- 
tion. 

Chap. Ill--Of Eetaliatlon^m Matters 
short of Life. 

Chap. rV,—Of Evidence in .cases ot 
Murder. 

Chap. V.—-Of the Circumstanoes under 
which Murder takes place. 

[ Thtfi stihjecij coming under the IPenal Code^ 
* is omitted here 



BOOK L. 

OF I>EEA.YAT, OE FINES. 

Dejinition^ of DeK4T.iT is the 

plural of Deyit, which signifies fctie fine 
exacted for any offenco upon, the person. 
Chap. I.—Introductory. ' 

Chap. Nuisances placed in the 

Chap!*^lil.—Sf Oiiencea committed by or 
. Aniimali 


bath, fountain, or so forth, where the 
no way injurious to the community 1 
he has the right (i.n common with others) 
of passing and repassin^, it follows that, 
provided there* be no injury sustained, the 
obstvacting him in the. enjoyment would be 
vexatious. But if they be injurious to the 
community, the use of theiitis ahoniinable. 

They cannot he erected or set. up hi a 
closed lane without the conseiut of the uihabi^ 
tants.-^V'^ is not lawful for an inhabitant of 
a lane shut up at one end .to. construct in it 
a bath, set outu spout, pr so forth, -vuthout 
the consent of the (^her iuhahitants, whether 
it be injurious to them or otherwise; for ns 
the lane is, in fact, their property (whence it 
is that the right of ShafFa with respect to 
the houses in it. appertains equally to them 
ail), their acquieaoence is therefore indis¬ 
pensable. In a public road, moreover, the 
conversion to particular use is^ lawful to 
all men indiscriminately, excepting only in 
.instances where it may prove detrimental; 
for as it is impossible to obtain the acquies¬ 
cence of every individual of the community, 
ouch is therefore accounted a proprietor, lost 
his right of use should bo altogether de¬ 
featedbut it‘is not so in a closeddano; 
for as it practicable to obtain the acquiescence 
of all the inhabitants of the lane, the pri¬ 
vileges of partnership therefore hold good, 
both actually and virtually, with respect to 


upon- ■. 1 , L^wuii 

Chap. IV.—Of Offences committed by or I ^j^^^Y-idual of them. 

upon Slaves. ^ , I- person erecting a huilding, vi the 

Chap. V.—Of Offences committed by j incurs a fne for any person.—Iv a 

- A >v.. Tnfcinfg iinnno* ercct a builcling in the public high- 


usurped Slaves, or Infanta, during 
the Usurpation. 

Chap. VI.—Of Kissamit, or the admini- 
Btration of Oaths. 

OHAPTEK I. 

[This suofeet has been omitted in consequence 
of its forming part of the Penal Code.] 


CHAPTEll IL 

OF NPTSAIsCES PLACEP IN THFJ HIGHWAY, 
Buiidinas or iimhers placed in or projecting 


over the highway may be removed by any 

person whatever ,— If any person construct uj.uu, —j *- 

a bath or set out a water-spout, or erect a who erected it is responaihie for both, and 


way, as before mentioned, and it happen to 
fall upon and destroy any one, a fine is due 
from, the Akilas of the per boil in question; 
because he was the occasion of the destruc¬ 
tion, and was guilty/)f pr transgression in 
having erected a building’ in such a situation; 
and a person who- occasions a destruction is 
responsible where he has in any respect trans¬ 
gressed, as in the case of digging a w'cll in 
the highroad. The same rule also obtains 
where the building falls upon and thus de¬ 
stroys a man or an animal. 

(Or number of persons) it may occasion 
the oj.~If a man stumble over 

the ruins of such building, and fall lipon 
another man, and they both die, the person 


wuill, or set out timbers from his wall to 
build upon, or set up a shop or booth,—in 
the public road, every other person is at 
liberty, However mean and humble his con- 
dilion, to pull down the same, and remove 
it; because all people are entitled to a free 
nassage aJeng such a road ior themselves 
and their cattlej and the case is therefore 
the same as where a stranger erects a build¬ 
ing upon a partnership property ; in which 
ihstanco any one of the partners is at liberty 
to remove such building; and so here like¬ 
wise the reipoval is lawful to aU, as aU are 
alike partners in the bright s of the road. It 
is lawful, however, for the person in question, 
in all. the above cases, to make use -of the 


nothing is dm from Jiim who fell upon the 
other; for as the i)uilder was the primary 
cause of4he accident, the case is therefore 
the same as if he had struck the person who • 
fell, and so caused him‘to fall upon the 
other, and they had both died in conse¬ 
quence. 

■ Case of death' occasioned by the fall of a 
spout .— If a water-spout, set out from a 
house over the ]>u1>Ij.c road, fall upon any 
person, and kill him, an examination must 
be-made to discover which part of the spout 
it was that hit the. person; and'if it appear 
that he was struck -by the •end next the 
house from which it had projected, no atone¬ 
ment is duo from the person who set it 
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with respect to that part he is not a 
- trar^l^essor, since lie had placed that in his 
own property; hut if it appear that the 
deceased was struck by the projeotiiiff end, 
the person who set it i.ip is responsible, be¬ 
cause with respect to that part he is a trans¬ 
gressor, as having caused the spout to project 
over the road without any necessity, since 
he might to as good purpose have Axed it up 
so as not to project over the road at all.— 
(It is to be observed that in this instance 
expiation is not incumbent on the fixer up 
of the spoutnor is he excluded from in¬ 
heritance ; for he is not the actual perpetrator, 
but stands merely guilty of homicide by an 
intermediate cause.)—If, on the other hand, 
it appear that the deceased was struck by 
both ends of the spout, the fixer-up is re¬ 
sponsible for an half of the line, and the 
other half drops; in the same manner as 
wdiore a person is wounded by another, and 
also by a lion or tiger, and dies,—in which 
case an half only of the line is due from the 
wounder. If it cannot be discovered which 
part of the spout struck the deceased, in 
this case also an half of the fine is due; for 
the accident may have happened in either of 
two ways, in one of which the complete fine 
is due, and in the other nothing whatever; 
and tlierefore, in contemplation of both cir¬ 
cumstances, an half is imposed. 

u'i pcrfio?i Ttaving jlxed up a nuisance upon 
Ms house^ IS responsible for any damage it 
may occasion even after he has sold the house. 
—li!’ a person construct a balcony, projecting 
from liis house, and then sell the house, and 
the balcony afterwards fail upon any person 
and destroy him,—or, if a person set up a 
piece of timber in the middle of the high¬ 
way, and afterwards sell it, and deliver it to 


wind, in carrying it off, m in effect the_ 

as if ho had himself carried it to the place 
which was burnt. 

Workmen constructing a nuisance arc re^ 
sponsible for any accident it may occasion 
before their work he jijiishcd. —Ij- a person 
hire workmen for the purpose of constructing 
a balcony, or a penthouse, and such bal¬ 
cony or penthouse fall upon and kUl a 
man before the workmen had finished it, the 
responsibility falls entirely upon tho work¬ 
men ; for the deceased was destroyed in con¬ 
sequence of their act; and so long as they 
continue engaged in the work, the balcony 
or penthouse is not held to be delivered to 
their employer. Their act is therefore con¬ 
strued into homicide, insomuch that they 
must |)erform nn expiation for it. Besides, 
as their employer did not hire them to kill 
any tx^rson, but to construct an erection, tho 
accident has therefore no relation to the oon- 
traot of hire, but attaches to the workmen 
alone, whence the damage also attaches solely 
to them, as being a consequence of their act. 
If, on the contrary, the balcony or penthouse 
in question fall after tho work is finished, 
the owner of the house is responsible, on a 
favourable construction ; for in this case tho 
contract of hire has been completely fulfilled, 
insomuch that the workmen have become 
entitled to their wages. Their act has there¬ 
fore devolved upon their employer, who con- 
semiently stands in tho same predicament as 
if ho had himself performed the work ; and 
he is responsible accordingly. 

A person is responsible for any accident 
occasioned by his throiviny ivater in the 
highway. —If a person spill water on the 
highway, either purposely, or by performing 
his ablutions there, and a man or animal 


I 


the purchaser, and he [thej)ure.haser] declare | perish in consequence, a fine for the 


him acquitted of all accidents which may 
happen from it, and leave it there until it 
fall and kill some person,—the seller is re¬ 
sponsible in both instances, and nothing 
whatever falls upon the puronaser ; because ^ 
the act of the seller (in constructing the i 
balcony, or setting up the timber) is not 
done a-way by the extinction of his property; 
and as such act occasions responsibility, he 
is rosponsiblo accordingly., ancf not the pur¬ 
chaser, who has not done any act to occasion 
responsibility. 

A person laying f re in the highway 
responsible for anything which may he burnt 
in constqumce, —Ip a person lay fire in the 
liighway, and any thing be burnt in conse¬ 
quence, he, as having transgre.ssed, is respon¬ 
sible for the damage. If, however, after the 
fire being thus laid in the highway, the wind 
should blow it to another place, and any thing 
ho burnt in consequence, he is not respon 
sible, as by the wdnd carrying off the fire 
his act is done away. Some, indeed, vsay 
that it tho fire was laid in the highway at a 
time when tho wind was high, he is respon¬ 
sible ; because he laid tho fire there, not¬ 
withstanding his knowledge of the probable 
consequence ; and therefore tho act of the 


due from the person’s Akilas, or a com¬ 
pensation lor the animal from the person 
himself; because ho has been guilty of a 
transgression, injurious in its consequences 
to the passengers upon the road. Ifc is 
otherwise where water is spilled in a closed 
lane by one of the inhabitants, and a man 
or animal perislies in consequence ; or, where 
an, inhabitant of such a litne sets down any 
thing* in the middle of it, and a man or 
animal falls over the same, and so perishes; 
for in none of these cases does responsibility 
attach to him, as any inhabitant of a oloseil 
lane is entitled, in virtue of his residence, 
to perform these acts in such lane, in the 
same manner as in a partnership house. 
Lawyers remark that what is here advanced 
applies only to a case where water is spilled 
upon the road in large quantities, such as 
commonly renders the footing insecure 
but that if the water be only in a. small 
miantity, and not in a degree to endanger 
the passenger, there is no responsibility. 

Unless the per son who sustained the damage 
had wilfully passed ocer such water.~{E a 
person Knowingly and wilfully pass over a 
road in which^ water has been spilled, as 
above, and perish in consequence of falling 
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wliateyer is incurred by afterwards occmion. —If a person lay a s' 
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who spilt the wator, since here the 
aeceased has perished from his own wilful- 
neaa or ob. 9 tinacy. Some, however, remarlc 
that this rule obtains only whore the water 
is spilled over a part of the road, for in that 
oavse a part remains miaf&ictcd by it; 
whereas, if it extend over the whole road, 
the passeng’crs have no option; and (as they 
furtner observe) the same distinction holds 
with respect to timbers, or other nuisances, 
set lip in the highway. 

I'ho person toho directs xcater ^ to he 
sprinMed in the road is responsihle for 
accidents .a shopkeeper desire a person 
to sprinkle water in the front of his shop, 
and another person fall there, and die in 


in the highway, and a second person remove 
the stono to another part of the roud, and. a 
man be thereby destroyed, the responsibility 
rests upon the remover of the stone; becaua-e 
the act of the original depositor ia abrogated 
in its effect, by -the place which he had 
occupied with the stone being cleared, and 
another place being occupied with it; by the 
act of the reinover,—who is therefore re¬ 
sponsible for the consequence. 

There is no responsihiiiiy for acetdents 
occasioned hij fit setcer constructed in\ the 
highway hy pnhUc authority.- Iv is re* 
tated in the Jama Sagheor, that it ^ a 
person construct a common sewt-r in the 
public highway, by tho order or coriipvilsion 


consequence, the responsibility rests upon of the Sultan, he la not responsible tor 
him who gave the order [the shopkeeper], consequences; because, in: constructing tho 
^ 1 r., committed any trans- 

W 13 U 11 I ..- gression, for in so doing he acted by order 

erect a stall or other ..ediiioe in the front ofiof the, SaltaUf. who possesses a paramonut 
his shop, and after it is finished a parson fall authority with respect to all public rigiits, 

“ ^ •••v 1 jI T_. _ lYX A.W1V iva n f\ ttf 11 rt T1 <!j T*G1i“VT^ I fZ( 


TT.,.,. gave the order [the —,- 

on a favourable' construotion (and so like¬ 
wise* if a shopkeeper hire a workman to 
■ a stall or other .-edidoe in the front of 

ion. and after it is finished a person fall , --^ . 

uvtu- it and die); — because the order given 1 It is otherwise Tyiiero a person dies so 
bv the shopkeeper is of a lawful nature, his ' without such an. order ; for m that cap he 
right to the preoinots in front of his shop ' is responsible, as having transgressed, m 
bein? superior to that of any other person ; I presuantig to encroach upon the public 
and therefore the act of tho person whom ho Hffhts without a Biithoienfr authority . 
directed must be referred to himself.-It is sides, acts with respect to the highway are 
otherwise whero a person orders another to permitted under a ocmditum ol s^> > 7 '^'^at 
throw water, or erect an odifioo, in the | is,, under the-.condition that y ej be not 
middle of the highway; Ibr in this case the ] injurious. It is to bo observed 
responsibility rests upon him who obeyed distinction holds in all of acts with 

the order, as an order to this effect is unlaw- • respect to the highway, as ^e same reasoning 
ful the man who gave the order possessing i equally applies to every other instance. . 
no Mirl-iorrivht in highway. ■ \ ^ V^rso>i digging a well in Ins own land is 

Case of a parson digging a well, or laying \ not responsible for any death it way occasion. 
Xn%i tie hiahzJl-AY a person dig a ' -I f a porson dig a well 
well, or lav a stone* in the middle of the ^ and ano^er be killed by falling into it, t m 
highway, and a man perish in consequence, digger of the well is not ^ 

a fini il duo from the Akilas of the person i |ias^no_t transgressed; and ™ 


who nlaeed snch nuisance there. If, on the i holds wliore a .person digs a well wi 
or. 0 T,;mnl thus to nerish. the I precincta of his house, a man being 


well within tho 
enii’bfl 


creMMion he is therefore responsible for any .house holds ouly in cases ^ . , 

aeddeiit’s it may occasion ; and as tbo Akila.s holder has either a 

are nob implicatod except in offences against cmets, or possesses a right, by immuiuty, 
;hr“n! ft in oases of pro- ol digging that where tto 

perty merely, the responsibility rests solely ' preoinot is public, or held in ti? 

upnihl.fi offender himself. , , « «lose<i 

b'Ae throwina dirt, or digejing a hole, in the digger is responsible, since in digging the 
highway is the same as placing a stone there, wfll under such ciroumstanoes he is guilty 

_ ^ .^P r. «...v.g.eaTr>-r» i<a nnnrnvt’d. 

way, or 

' a person dig a well or pit In ftie. 
nlreadv explained. It is otherwise highway, and another happen to fail in, and 
where a nerson merely aweeps'the road; for I there perish of hunger, '^le digger is not 
in this casR he is no'way liable to respon- responsible, aooonling to Haneefa* becaiiso 
oa his net of sweeping 'does not ; the deceased has here ied of hunger, and 
occaslln nui^nnee; but rather the con- not m oonsequeiico of the excavation, as his 
+ TP hnwpvpr this Der>*on leave an death cannot be attributed to the latter 

iroToadIras to unless he be killed by tho fall, which is not 

* • - .?-l __1 t I 


at/ ts me tiarne €i»s piuvcny t* c/tu/c?. | .VuT . - ,1 

i’ throwing o.f dirt or earth in the high- of a transgression.— lluri is approved, 
or tho carrying away of earth thence,! A person falling into a icelf and there 
.; to occasion an.hollow,is the ^ne as ' 


ocowion amdenU-. h- i* responsible, since in 


the case in this instance. 

Workmen employed to dig^ a well in 


anothoi'Thnd are not responsible for. acci- 
incars responsibility for any (weident it may' dents unless they be awgi-e of the trespass.— 
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n-|iCnAP. II.] 

pVrSo^n hire workmen to dig awell in I liberty of carryingitto the condition of Jjr 
precincts of his neighbour’s habitation, ] does not operate as a hardship upon hitiv 
Aud tht*y dig it accordingly, and a man he | whereas, the husiuesa the wearer la not 
killed by falling into it, the responsibility merely the taking care of his garment, bnt 


k_, _„_. - 

rests upon the employer, not upon the work 
men, provided they aug the well under the 
idea of the place being within the precincts 
of their employer ; because, as a contract of 
hire, ignorantly engaged in, is lawful and 
valid in appearanoc, their act is therefore 
referred to the hirer, they themselves having 
proceeded under a deception ;—the case 
being, in fact, the same as where a person 
desires another to slay ‘’such a goat,” and 
ho does so accordingly, and it afterwards 
appears that the goat was the property of 
another,—in which case the compensation is 
paid by the person who gave the order. It 
ia otherwise where the workmen dig the 
well, knowing, at the same time, that the 
place is not within the precincts of their 
employer; for in this case they are re- 
sponaible; because the contract is not here 
valid in appearance, as they have not been 
deceived. , o . 

The builder of a private bridge, Sfc,, i8 7 tot 
res^yonsihlo for any life which may be lost in 
passing over it. —If a person constniot a 
bridge, or lay a plank, in the highway, [over 
a stream] without authority, and another, 
wilfully passing over such bridge or plunk, 
fall off and perish, still the person in ques¬ 
tion is not responsible ; because although he 
be the creator of the cause, and therefore^ a 
transgressor, yet as the deceased was^ a wil“ 
fui agent,* apd transgressed in his own. 


the wearing of i*t; and therefore, as the re¬ 
stricting his liberty of use to the condition ot 
safety would operate as a.hardship, hia use 
of it is not restricted to any particular con¬ 
ditions, but i.s allowed to him generally. 

A stranger hanging up a tamp, or strewing 
gravely ^c.‘, in a mosque, is responsible Jor any 
accidents which may a^Hse therefrom,--Iv a 
person hang up a lamp, or spread a carpet, 
or strew gravel in a mosque appropriated to 
any particular tribe or people, ^ and any per¬ 
son pyrish in consequence, nothing ia uicurred, 
provided the person who hung up the lamp, 
or so forth, be one of that people whereas, 

' if a atranger do any of these acta, he is re¬ 
sponsible. In the sanio manner, if one of 
the people of a mosque eit in that mosque, 
and any person perish in consequence, he is 
not responsible, provided he be, at the time, 
engEiged in. prayer ; but if he be engaged in 
reading the Kohak, or teaching, or bo \yait- 
ing for the time of prayer, or sleeping (either 
during prayer or at any other time), or con* 
versing, he ia responsible. The reason for 
the law in the former instance is, that as nil 
the regulations of a mosque, such as the ap¬ 
pointment of a priest or a supervisor, t.ho 
opening and shutting of the doors, and so 
forth, appertain solely to the people to whom 
the mosque belongs, and not to any othei’s, 
their acts are therefore of a neutral nature, 

^_^ _^ _ and aiu not restricted to the condition of 

act,t liis destriictioii is therelere referred to | safety; whereas the acts of all otliera with 
himself; and also, because where the act of I respect to it are either transgressive, or per- 
oue who has an option intervenes, it x-irocludes , mitted under the condition of safety; and a 
the reference of the destruction to the first ^ pious intention does not prevent responsi¬ 
bility where the person errs in the manner 
of his piety, The reason for the law in the 
second instance is, that n mosque is con- 


agent ; as where (for instance) a person digs 
a well in the highway, and another gives a 
man a push, and thereby causes him to fall I 

into the well, so that he dies.-s-in which ease | structecl parti oularly for the purpo.se of prayer, 
the responsibility rests upon the person who | to which reading the Kouan, teaching', or so 


gave the push, since his act, being the act of 
a wilful agent, precludes a reference of the 
destruction to the digger of the Avell. 

A porter is responsible for accide^its occa¬ 
sioned by his Ip a person be carrying a 

load upon the highway, and the load mil 
upon any person so as to kill him, or fall in 
the road so as to cause a person to stumble 
and thereby occasion his cleatb, the respon¬ 
sibility rests upon the carrierwhereas, if 
a person bo wearing a cloak upon the high¬ 
way, and it fall upon any person, or upon the 
road, so as to occasion death, the carrier of 
the cloak is not responsible. The difference 
between these two cases is, that as the busi¬ 
ness of the carrier is to take care of his parcel 
or load, the circumstanco of restricting his 


* Arab. Mohashir;—literally a perpetra¬ 
tor. 

t (Probably) as having passed over the 
bridge, &o,, without leave from the builder 

of it. 


forth, are only (as it were) appendages ; and 
as it is indispensable that a distinction be 
made between the original and the branch, 
or dependent, the act of prayer (which is the 
original) is therefore permitted generally, 
without any restriction to the condition of 
safety, whereas all other acts or employments 
are so restricted. 

But he is not responsible for accidents 
occasioned by Ms own person.— a stranger 
to the T.)eople of the mosque be at prayers in 
it, and a person fall over Kira, and die iu 
consequence, the stranger is no way respon¬ 
sible ; because (as has been already observed) 
a mosque is constructed for the purpose of 
prayer; and idthough the right of publio 
prayer appertain solely to the people of that 
mosque, yet any person is entitled to pray 
there alone. 

Section. 

Of hvildingt which are in danger of falling. 

The owner of a ruinous wall is responsible 
for any accident occasioned by it after having 
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_ ^ warning^ iind requmiion io. I 

^di'it down.-^l]f a wall l)(?lon^'i,ng: to any] 
person leau tov’PrtTils the public hij^^hway, and i 
a person require the owner to pwll it down, i 
a,nd call people to witness hia requisition, | 
and the owner ue^jleet taking it down, until j 
at length it fall and destroy either man or i 
property, the owner is responsible for the 
damage so occasioned, on a favourable con¬ 
struction. Analogy would suggest that he* 
is not responsible (and such is the doctrine 
of Shafei); for he has neither perpetrated 
tlio destruction himself, nor done any thing 
transgresaiveiy to occasion it, as he built the 
wall in his own right, and its tottering, or 
the wind sliakhig it, were not his acts, 
■whence th ^ case is the same in effect as if the 
wail had fallen previous to the requisition, 
and calling of witneases, as ai'oresaid. The 
reasons, however, for a more favourable con¬ 
struction of the LAW in this particiiiar are 
tw'ofoM.—FiiiST, upon a wall leaning over 
towauls the highway, the public communica¬ 
tion becomes interrupted, and the way * 
.occupied by the property of the owner of 
that wall. When,. therefore, any person 
xnakcfi application to him, and requires him 
to clear the way, it is incumbent on him so 
to do; and he is consequently guilty of a 
transgression in neglecting it, and therefore 
rcmaiiis respouaiblo for any damage-it may 
occasion ,;—an the same manner aa where a 
man finds his garment upon another, ond^ 
demands it of him-; in which case, if that" 
other refuse to deliver it, he is guilty of a 
triaisgressioni and is consequently responsible 
-for the gariheiit if it should be lost whilst in 
his possession.— Secondly, if the owner of 
th< wall were not made responsihle for any 
damage its falling'might -occasioii, \\Q would 
iw.-glecfc to remove the nuisance, .atm con¬ 
sequently passengers would sustain an injury, 
as they would bo deterred trom^ going by the 
place, for fear of tho wall falling on them. 
The removal, moreover, of any thing inju¬ 
rious to the community is a duty incumbent 
upon the person to whom it belongs; and as 
the owner of the wall is the popon itnmedb 
atoly concerned in the present instance, it is 
therefore incumbent on him to take it 
down, notwithstanding his so doing may be 
prejudicial to himself, since private interest 
uiuat yield to public benefit. It is requisite, 
however, that such a time be allowed as may 
admit of the owner taking down bis wall, 
this being indispensable to the establishment 
of offence from neglect or delay. It (alter 
the requisition for pulling ii down) per¬ 
son bo destroyed by the wall falling, hue is 
due from the Akilas of the owner, not irom 
tho owner himself; for as the onence, in 
tills instance, is still short of homicide by 
mi sad venture, an alleviation is adraittecl a 


* Arab. JIawa; literally, the air, or atmo- 
f phcio i o piiTiVse generally used where the 

nuUanttt/'r obstruction l» not imiuediatily 
upon itie ground. 


/''i 

fortiori, lest tho owner should siiffblAooi 
severely:—but if, on the contrary, property 
(such as an animal, or household goods) bo 
destroyed, the compensation for it must^ be 
paid by the Owner of tho wall, as the Akilas 
arc not implicated in th© responsibility for 
property. It is to be observed that the ap¬ 
plication [that is, the requisition for pulling 
down the wall] is aoonditionbf resxionsibility, 
but not the taking to witness; for the latter 
is called in aid merely with a view to establish 
the farmer, in case of the owner of the wall 
denying it, and is therefore used only out of 
caution. The application is made by the 
claimant saying to the owner of the 
“Your wall has become dangerous;—you 
must therefore take it down, lest it prove 
destructive •/* and the taking to wiinesa is 
effected by bis saying to the bystanders, “ be 
ye witness that I have required this person 
to take down his wall.*'—It is proper, how¬ 
ever, to remark that the taking to witness 
before a wall has become ruinous or crooked 
i.s not valid , as transgression cannot be estab¬ 
lished previous "thereto. 

A person huilding a croohed wall is re- 
sponsible for the damage occasioned by its 
falling.—w a person build a Wcall in tho 
highway, leaning over from the first, iaw- 
yi^'S remark that beds responsible for any 
thing which may he destroyed by its faUing, 
independent of The. requisition^ before juen- 
tioned, as having been guilty of a transgres¬ 
sion in the building of it, in the same manner 
as a person who constructs a balcony ox 
gallery projectiilg oyer-the highway, 

The\ requisition is estahhsked upon the 
evidmee of one man and two %comen*—i^TLV, 
evidence of ont.' man and tw^o women suffices 
to establish the application above described : 
for it is not here requisite, as in cases of 
murder,- that, both the witnesses be males, 
the death occasioned by the falling of a wall 
not atnounling to murder. _ . 

A Zi'fmnee^ may make as tvell as aMus- 
sitlman. —A MussuxarAN and a Zimmee are 
upon an equal looting with respect to tho 
requisition for pulling down, the wail, as all 
mankind are partners in the right of passing 
along. The application is therefore valid, 
by whomsoever it be made,—.whether a man, 
a wDman, a free man, a Mokatih, a slave 
(provided his master give him permission 
to litiguto tho point), or an iiiftint^ (witn 
permission to litigate from his guardian).— 
It is also valid whether made by the BitKan 
or any other ; for aa the application affects a 
matter of ri.glit in which all ,ar© equally 
concerned, all are therefore equally entitled 
to make it, • 

' Or tJie inhabitants of a neighbourma house, 

' —If a wall lean over towards a neighbouring 
' house, the owner of the house is entitled to 
require it to be pulled down,—or tlie tenants, 
wlictlier theyjbe birors or borrowers,—for to 
such persons in particular .the right apper¬ 
tains in this instance. 

And if thuse Umt grant a Urm qf dcMfj, 
is the owner or tciiuuU of tho 
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_.:^Ae-o^.nerof tlie^allaterm the fine ia due from the inasl 

t\< /i/cfrI r u ‘ ru inous * .-wall, be. hi T»l in w)-* 
paroent*^ ey sevtritl atid a pcrsotL 


r \% j.r.vfiii. luid liiu ovvTiLT uf t.lie wull ib r.af 

responsibk m uase of any thin'c?, being des¬ 
troyed by its fall, bt'caiise tbe right 


S teLuf kCTeonoeVfS. It ia , ap^ly to'on^of the 

. th.>rv i'.n win t.' ii ’.Vflll loan* over a roud, pnlbdoKU me wall, t.he applitmtioii aueo^^ 
nn.l the mafriMratf. or vrliotun'tr that lu-.r .i> particular ; ana^ 


Tnagif.trali\ 

lli»* rr<|uiniion for pidling it down* gi intn n 
t.» rn\ of drlay. or an exemption; lur Ihi* i» 
T;ot valid ; and the of the wall oonv- 

<lU 0 iitly ntill rcmuiiiw ri’sponsible in caao of 

its falling and destroying any thing ; because 
here the risrht of every one is coucorned ; and 
the magistrate, or the person who made the 
!eq[uiftition, is not at liberty to annul a right 
of the pubiio. 

A pfif'son $vHtn!) n ruinous after 

requiaUion^ iV. not for i^nf/ 

ucfiidentfi It, mat/ occasion- — If, after appli- 
r ition, a person sell a house, tlw? ■wall of 
which leans • over, tmd the purchaser take 
poasession of it, and anything be then de¬ 
stroyed by its failing, there is no responsibility 
whatever upon either party,—The seller is 
not responsible, as offence cannot be estab-^ 
I'shed in, him unless it appeared that he 
neglected to lake down the wall, having 
at the same time ability so to do ; and here 
Ilia ability has terminated with the sale : — 
neither is the purchaser responsible, because 
no application has been made to him. But 
if application he made to the purchaser after 
the sale, he then becomes responsible, as in 
that case lie possesses the ability of comply¬ 
ing with the ro(iuisition. • 

The requisition Ho be valid) must bo, made 
to a person capable of comph/ing with it ,— 
ITifi application and requisition for pulling 
down a ruinous wall are valid when made to 
«i\y one who possesses the power of pulling 
it down;—but not when made to one who is 
notpoasessod of this powder, such as a pawnee, 
ii trustee, a borrower,^ or a r^inter. The 
application and requisition in question are 
therefore valid when made to the pawner of 
a bouse, as he has it in his power to pull 
down the wall by redeeming his house. 
They are also valid with respect to a wall 
belonging to an infant when made to the 
infant's parents or guardians; and if, after 
the rcqmsition, they neglect to pull down 
the w^all, and any thing be destroyed by the 
fall of it, the compensation'falls upon the 
infant's property, beeauso their act is, in 
effect, the aot of the infant. They are like¬ 
wise valid with respect to a Mokatib, aa he 
may be authorized to pull down a wall; and 
also, xvith respect to a trading slave, whether 
indebted or otherwise, for thfe same reason ; 
—and if, in this last instance, the slave 
neglect to pull down the wall, and any 
property bn destroyed by the »wail fall- 
ii-Lg,’ 1?he compensation for it rests upon 
the slave's person or, if-a man be de- 

■* That is, he must either bo mado over or 
redeemed, as in other oases of offence, 


any thing be afterwards destroyed by, fcfie 
falling of the wall, the heir -who waa applied 
to is ntponsiblo in |)roportion to hi.i share .of 
iuht'ritance ; for it was in hl^ pow#r to Imw 
remedied the nuisance by rohn’ing ih«’ mat- . 
ter to the Kazee, and lepresenling the cir¬ 
cumstance to him, n‘(|uiring Inn ortlrr to hia 
oopareoiurs (if present) to pull down the 
(if abaent) bis authority to do ao 
biioMlf. . . , _ ^ ^ 

After a well falls, U ts tA'? diUu of the 
owna?' to remove the ruins; and faiimg, of 
thiSy he is resy>nsihlrfor suhAcgUi'nt nevidi nts. 
•^If a ruinoiia wall fall upon a man, a h* i 
application, -and destroy him, and .auoLhei, 
person fall over tlio Cuip-u', and so perish, 
the proprietor of the wail incurs noth rug fox 
this second person, because the removal of 
the corpse was inepmbent upon the heirs, 
not upon him. If, on the coni. iry. another 
person, alter the wall falling, be dostrojed 
-by stumbling over a fragment ot the ruins, 
the owner of the wall is responsible, as it is 
his business to clear the road of ah such ' 
fragments, Bince those are bis proper fcj, aUd 
an a'pplication with inspect to the wall itself 
10 (.as it were) an applioanon witJi rxHprtOl U* 
the fragments, the intention of it being to 
clear the highway. . 

The oumer of a ruinous ioall is'not respon¬ 
sible for accidents occasioned by the fall of 
any article from it, -unless such article belong 
to him, — If a peison make application con¬ 
cerning a wall which leans over towards the 
highway, and it afterwards fall, throwing 
down a vase, or urn, which had stood up*nL 
it, and a man be thereby destroyed, ^ tho 
owner of the wall is responsible, provided 
the vase or urn was- his property, aa tho 
freeing the road from it rested upon hiiru 
If,‘on the contrary, the vase or urn be tho 
property of some other, the owner of tho wall 
It. not responsible, since the freeing- the road 
froni the vase or urn rests upon him to whom 
it belongs. 


CHAPTER III. 

or OIMNCIS COMMITTED BT OR XJPOJy 

ANIIIAU. 

The rider of an animal u responstlde for 
any damage occasioned by'if tvhich it was 
in' his power to prevent, —i’itE rider of an 
animal ia answerable -for any thing which 
the, animal may desthiy by treading it 
down, or by sinking.it with his head, his 
-fofe feet, or his body ; but he is not resppn* 
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fo/Wany tiling wliich the apimai may! the same rule also holds where theUMaali 
striking it with his hind feet or' stands still whilst discharging its dung or 
- short, it is a rule that the right j urine, or when the rider stops it for "thio 

of passing on the highwat^ is aliovyed to the . purpose, since tliere are sevenii animals 

' which cannot perform these whilst in motion. 
Unless he had stopped it on the road 
imneoessarilp uhihi discharging those. —Ip, 
how^OTor, the rider have ato^jpud the aiiimal 
for any other purpose, and it discharge its 
dung or urine, and any person perish in 
consemiencG, he [thoaider] is responsible, as 
in so doing ho was guilty of a transgression, 
since he stopped the animal without any 
absolute necessity, knowing, at tho same 
time, tho,t this must be injurious to the 
passengers. 

Iles 2 ^onsihil{ty aUaohituf to the driver or 
leader of an animal.--inF. driver of an 
auiiiial is responsible for any dam.age the 
animal may occasion with either its lore or 
hind feet, whereas the leader of an animal 
is responsible for the damage occasioned by 
its fore feet only, not by its hind feet. The 
compiler of the ftedaya remarks that this is 
what is said by Ivadooi'ee in his ooinpendium; 
■y-nnd several of our modern doctors coinoide 
in tho same opinion; because, as a person 
who drives an animal before uim has a view 
of his hind feet, it is therefore in his power 
to avoid accidents from^ them; whereas, a 
person who leads an animal after him, not 
seeing or having any oommand over its liind 
feet, cannot possibly guard against such 
accidents. Most of our modern doctors, 
however, are of opinion that us th© driver of 
an animal has no more command oyer its 
hind feet than a person who leads it, he 
therefore is not responsible, any more than 
the other, for the damage wMch may be 
occasioned by them :— and this is approved. 

It is written in the Jama Sagheer, that 
the driver or leader of an animal is re¬ 
sponsible in all the ^ instances in which 
responsibility lies against the rider ; for as 
they (as well as one who rides) occasion the 
laifivti, j: te, rt*/ r/c. ..j.. y ...^.claniag6 taking the animal to the^ place 

dnimaifs hoof.— If an aiiimars hoof strike | where it is committed, their .so doing is 
upon and throw up gravel oi' small stones, j thoreforo restricted to the condition of 
and a person’s eye he put out, or his clothes ; safety, as far as may be practicable, in the 
damaged thereby, the rider is not respon- : same manner as holds vrith respect to the 


whole oommunity, under tho condition only 
of safely; for it is the exorcise of a privilege 
in the passenger, with respect to himself in 
ono shape, and with respect to others in 
another shape, tho right of passage being 
participated among* the whole community, 
■—whence it is adjudged to all, under the 
condition of safety, with a view to the 
interest of both parties.—Tt is moreover to 
be ob.servod, that a restriction to the condi¬ 
tion of safety can obtain only in matters 
where an attention to safety is practicable ; 
for if it were imposed where such attention 
is impracticable, the exertion of the privilege 
[of travelling on arumals] would be alto¬ 
gether precluded. I^fcw it is possible for a 
man to guard against the animal lie rides 
treading men or property under foot, and 
sikjIi like, since a person who rides is under 
no necessity of treading down every thing 
that lies ia hiis way: but he cannot guard 
against the animal striking things with his 
hind feet or tail, since an animal unavoid¬ 
ably uses these parts, in travelling, without 
any immediate control from its rider. Ac- 
cordin{?ly, he is restricted to the condition of 
safety in the former iuatauce, but not in the 
latter. 

And if he stop tho animal m the road^ he 
is respomihle for all accidents.— however, 
ho stop the animal in the highway, he is 
responsible for any destruction which may 
be occasioned by a kick of its liind feet, or a 
stroke of its tail, since it ia possible for him 
to avoid stopping, although it bo not in his 
power to guard the animal from kicking, 
or so forth; and tlierefore, as ho trans¬ 
gresses in so stopping, ho is responsible for 
any damage which may ensue in conse¬ 
quence. 

He is also responsible for any injury sws- 
tained from a large sto7ie^ J-hrown up by the 


sible ; whereas, if the animal so^ throw up a 
large stone, he is responsible. The reason of 
this is that in the former case it was im¬ 
possible to guard against the accident, since 
an animal eaniiot move without being liable 
to it; whereas, in the second instance, it is 
possible to guard against the accident, since 
animals may easily be so guided as to avoid 
large stones. It is to be observed that, in 
all tlieae cases, a second rider (that is, one 
who rides behind the firsl.) is in the same 
predicament as tho first, with respect to 
responsibility. . _ . . 

But not for any accidmt occasioned In/ its 
dung or urine.- XT' an animal, whilst travel¬ 
ling, discharge its dung or urino on the 
highway, and any person perish in conse- 


rider. 

Hx-piatioyi is required from the rider of an. 
animal^—not from the leader or d/'iver 
rider of an animal is required to perform 
expiation only where he has happened to 
tread down a person,^—not in any other 
iustnnoe ;—but no expiatory act whatever is 
required from the leader or driver of an 
animal. The reason of this is that, in the 
case of treading down a person, the rider is, 
in effect, the perpetrator of the homicide, ns 
it is by his weight that the ^ person is 
destroyed,—the weight of the animal being 
merely a dependent upon the weight of its 
rider, since to him the motion of it must be 
referred, it being the instruraeat of such 
motion. It k otherwise with the leader or 


quence, the rider is not responsible, since it ; driver of m animal; for those are only the. 
was impossible to guard against this; and ' producers of the intermediate cause, and not 
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—Ii-' a person be driving an animal cide, tbo destructiou Via ving' been oceasi 
iiud the ammars saddle or load, or any 1 by the leading of the siring, not by fa 
thing else ^vliicb may be upon it» fall off, and ing the additional camely - and as th< 

-t m „ - J.I- „ ,nfi linT7"!>1 I + (\Yi rtf 't'.l'iA m,ki/'i/l A IH il. till 




fasten- 
the aotiial 


kill amaTi,thcdriverisreBponsible,as}vaving> perpetration of the homicide is a thing ot a 

been guilty of a transgression, in neglecting .. ih.. tt^ava ..rAnfimi 

to secure the load» or so foi'th, proporly upon 
the animal, for if it had been suffioiently 
scoured, it could not have fallen off. ^ 

Jiiisponsihihy.i/ in the case of a string of 
camels, person wbo leads a string^ of 
camels is responsible for any thing which 
they may tread down. If, therefore, the 
camels tread down a man, the line for him 
is due from the leader’s ilkjlas, or, if they 
trend down property, lie is to make corapen- 
fiation for tho same; because it was his busi¬ 
ness to look to the camels, in the same man - 1 
ner as a driver ; and as, where he neglects 
so to do, he is guilty of a transgression, and 
transgression occasions responsibility, he is ^ 
responsible accordingly: — but the respon - 1 
sibilitv for the person rests with his Akilas, | 
and that for the property with himself, as ^ 
has been already explained. If there be a 
driver to the string, as well as a leader, the 
responsibility rests equally \Yith both; be- 1 
cause, as the leader of one camel is tho leader 
of the whole. BO the driver of one is the driver 
of the whole, the halter of each being fastened 
to th (3 one immediately before him. This 
rule, however, obtains only where the driver 
is at the end of the whole striiig; for if he 
be in the middle, and there lay hold of the 
halter of one of the camels, he alone is re¬ 
sponsible with respect to such daniago as 
may be occasioned by the camels which come 
after him ; because the leader at the head Of 


more forcible nature than the mere creation 
of the cause of it, the responsibility conse¬ 
quently first falls upon tho Akiias of the 
loader. Lawyers remark that what is here 
advanced (of the leaders Akiias having 
recourse to the Akiias of the fastener) applies 
only to a case where the additional camel 
was fastened to the string at a time when it 
was moving forwards; for in this case, 
the fastener does, as it -were, direct his camel 
to he led, he therefore impliedly usaiimestho 
responsibility for such damage as it may 
occasion but wliere the additional oamcl 
was fastened to the string at a time when it 
stood still, and the leader afterwards leads it 
on, and a man is trodden down by this 
additional camel, (he responsibility rests 
with the leader's Akiias, who are not e ctitlecl, 
in tliis case, to reimburse themselves from 
the Akiias of the fastener, because here the 
leader appears to have led on the camel of 
another without that other's concurrence, as 
he has nut signified his consent either ex> 
pressly or by implication, 

A person is rcsponsihle for the damage 
occasioned hg hunting his dog at angthing. 

If a person let slip * Ids dog, and drive him 
(that is, run after him), and the dog, with¬ 
out stopping, destroy any thing, the respon¬ 
sibility for it rests witli the person who let 
him slip, the act ot t he dog being attributed 
to him because of his driving him .— ^ivhereas, 
if a person oast off his hawk, and drive her 


the -whole'cannot'be said to lead those, on’ (as uboye),andshe, withoutstopping, destroy 
account of tlie .string being tlius iriterrupted;any tliing, the person cast her off i 
but both are equally responsible lor any Tcsponsible.— (Uioie^oii of this distincuon 
isioued by the camels be 3 forehim, ■ between a dog and a hawk is, that a quadm- 


daniage occasioned by ....w--- ; . . 

since he drives those at the same time that j ped is capapic 
hu leads the others. 

[f a person fasten a camel to a sirii; _ 
canieLs, with the leader's knowledge, and 
the camel so fastened tread down a man, the 
ffnofor him is due from the leader’s Akiias. 
because it was in his power to have looked 
after and watched Ids camels, so as to pre¬ 
vent an additional one being joined to tho 
string; and in negdeoting so to do be was 
guilty of a transgression; which occasions 
responsibility. Now the homicide, in this 
instance, is homicide by’* an intermediate 
cause ; and the ftrie for it therefore falls upon 
the Akiias, in the same manner as in a case 
of homicide by misadventure. But the 
loader’s Akiias are entitled afterwards to 
i-eimbursc theaiBelves by taking the amount 
of the fine from the Akiias of the person who 
fastened the additional camel to tho string ; 
because it was by his act that they became 
subjected to the payment j 11 


^__ of being set on or driven, 

I whereas a bird ia not so,—whence a regard 
If a person fastoii a camel to a string of' is paid to tho driving of the one, but not of 

... , Y ► 1 -the other). , 

Did not unless he drive or enconrage the 
dog. — If, on the contrary, a person let slip 
his dog without driving him (that is, with¬ 
out running after him), and he destroy any 
thing without stopping, the person who let 
him slip is not responsible ; because, as the 
dog, in this instance, acts from his own oj)- 
tion, his act cannot bo attributed to the per¬ 
son who let him slip.—It is related as an 
opinion of Aboo Aoosaf that, in all those 
cases, the person who cast off tho hawk or 
let slip the dog is to be htdd responsible, out 
of a regard to the preservation of property. 
Mohammed also observes, in tho Mabaoot, 
that where a person lets slip or casts off' any 
animal upon the highway, and the animal, 
without stopping, kills a man, the responsi¬ 
bility for the same rests upon the person who 
cast‘it off, or let it slip, whether ho have 
driven it, or otherwise, the motion of the 


reason why the responsibility did not fall 
Upon them at the first is, that the act oc 
tening the additional camel was a sort ot 

creation of u CMw:, whon ai tii^ Icudin^ ot 
ltu5 string in tho cyu ot the Inw, quiva* 

lent to the actual commission of the fiomi- 
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^ f>Mng -referred to the person -who ; and two of hia driver), tho {mimal may 
let - ram 'slip,, so lon^ as it continues to , therefore he said to have four eyes,—whence 
move on in a straight line but. tha,t,a fourth of his valiio is due for the loss of 
upon the animal turmiig. ofP^ to the right one eye, • ‘ 

or left, the effect of letting it slip teriiii- of (lainictge occtisloHcd hy an anwial^ 

nates, in other words, the person is no , liavina a rukr oh its a person be 

longer responsible in case of any damage ^ riding upon liis beast on the highway, atid 
and the same rule also hold^ ^vhere the ani- j another person strihe or,goad the beast,'with- 
null stops, dnd then^ moves on of itself; for out the consent of the rider, so as to cause it 
if, afterwards,-anytluug be destroyed, there ' to kill a man by. kicking, or treadinir him 
13 no responsibihty. l down, or running over him, the tesponsibilitv 

mr where he has let hm slip at game.— \ rests upon the person who so struck or “goaded 
i F. a person let slip his dog at game, and the ' it, not upon the rider ; because the former 
dog destroy any thing else, without stopping, i was the instigator of the animars act, which 
yet the person who let him slip is not.respon- must therefore be referred to liim ; and also 
ftible, provided he did not drive (that is, run * because this person is the prcidacer of tl o 
after) him ; for as hunting is a thing uji" ' -fKin nno-ii-n-Mti >-.«« . • n • 

limitedly lawful, and is not restricted to the ' ■■ 
condition of safety (it not being an exertion 
which can effect any other than the hunter 
himself), transgression (which is the occasion 
of respoDsibility) cannot be established in 
this instance, if, on the contrary, a person 
let slip'his dog on the highway, and the dog 
destroy any thing without stopping, compen¬ 
sation must bo made by the person who let 


; cause of tho accwknfc (for an animal naturally 
kicks upon being struck or goaded), and, as 
such, is guilty of a transgression,’ fiavlng 
goaded the beast without, the rider's consent; 
and as tlie rider has not in any respect trans¬ 
gressed, ho [the goader] is therefore solely 
resx)pnsiblo.—(If, however, tho rider, at the 
time ot- the other, person striking or <ro.a<iiug 
the. beast, had stopped it in the highway, the 

= ;i,p-rp.;puK„-S 

ot (ho hi(,hwiy_ he a .niatter of a neutral' transgressed, in having- stopped the animal 
nature, stdl It IS restnotod to the condition . upon tho road.)— If, on the contrarv the 
ot sofetj; as, being an exertion aftecting the: beast strike out at tho person who loaded 
community; and the letting slip the dog. | or struck him, as above,'and he'die of the 
being an endaugcring of the s-alety of the ; kick, his blood is of no aeeoimt, as ho mav 
highway, is therefore a transgression, and be said to have slain himself If on 
consequently induces responsibility ■ other hand, the beast throw his rider and 
, A man caAmg off his ammal on tUJngh - 1 kill him, the fine tor him is duo from the 
mat/, ts responsible for any depredations it i Akilas of the goader or striker he b“vin^ 
commit.-)^ a person cast off or set , transgressed in proLcing ti e cause 
loose an animal on the highway, ami the accident. au o oi me 

animal move straight on. and then, turning If a person be riding or stopping unon bis 
to thoiught or left tread .down corn, or so ' beast on his own land, and another goad or 
forth, the perso.n who cast it loose is respon- i strike the beast without the rid-ir? consent 
sible ; Imt not it there bo more roads than and tlie beast fly out and tiead do.WTia man’ 
one. If. on the contrary, an anynal break 1 the responsibility rests upon the person wlni 
loose, and then, moving on of its own accord, | so goaded or struoli it, and not unmi tlm 
kill a man, or tread down property, either [ rider, for tho reasons before explained —If 
hy .night or day. the owner is not respon- on the other hand, a person be ThW 'unoo 

nia T^rjocif ^ivi J ^ t • *• 
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sible ; because the prophet has so ordained ; 
and also, because , the act of the animal can¬ 
not, in this case, be attiibuted to the owner, 
since he neither .cast it off nor drove it. 

for the eye of a goat an adequate compen¬ 
sation is due ; and for the eye of. a labouring 
animal a fourth of the valm, —If a person 


1 - 1 . I ai —\ j upon 

his beast on the highway, or stopning upon 
It on his own land, and nnothrr or 

strike it by his desire, and it fUr 0,^^ and 
tread down a man, neither the rider nor thn 
other are ni any degree responsible the 
latter is nht so ; because his act of strildiie- 
or goading the animal is in such a cas„ tan"*- 


w ..*,.., 0 . Lji a yex^uu or goauiDg lue auimal is m such a o.a' 
put out one of the eyes of a goat, be musttamount to that of the rider himself—nor 
compensate (not for any detemmate part of is the former [the rider] so, as 11 ^ 1.18 hero 
the whole value, hut merely] for the defect [ authorized an act to wfiieh he is pei feotlv 
thereby occasioned; hecause, as the only use | competent, the goading of aii animal beinJ 
of a goat 13 Its milk or its flesh, not its labour, eqmyalent to driving it. Nat ifHho Sr 

he moving along the road upon his beast, 
and another then strike or goad it bv his 
deiaire, and it tread down a man, both“par- 
tics ar6 responsible in an equal degree, nrn. 
vided the • man was troddeii down without 
the beast making any stop, bcouuso, in this 
case, Its motion is referred to both, alike.* ^ 


. - ^ UJt.lV MiU-J klOU 

Ota goat 13 its milk or its flesh»not its labour, 
nothing more can be required than merely 
Ihe diminution occasioned in its value. For 
the eye, on the contrary, of an ox, a camel, 
a dromedary, an ass, or a horse, of whatever 
description, a compensation must be made of 
one fourth of the Value; because the pro¬ 
phet has said, “For the eye of -every animal 
except a goat ye must ^^ay a. foutth of thtj 
value of tne animal — and also because, as 
the work of the animal cannot be performed 
bub by means of four eyes (two of the animal, 


A frivolous discussion, on this point of 
considerable length is omitted by the trans- > 
lator,. 







who struck it is responsible (and so likewise 
where the iuiimiil was driven by any person, 
instead of being’ led); beoaiisc, as the break¬ 
ing away of the animal was owing to the act 
of the striker, any accident that may ensvie 
is referred to him. 

A person wantonly striking a7i animal^ so 
as to occasion mtscliieff is responsible. —ii 
the striker, in the examples here recited, be 
a slave, he is responsible in his person for 
any damage which may ensue ;—or, it he be 
an infant, the responsibility (for property 
destroyed, or far any personal injury short 
of a Mawziha around) lies against his estate ; . 
because slaves and infants arc liable to be 
prosecuted for their acts. 

And so likewise., a person tuJio sets any- I 
thing in the highway^ which renders the. 
animal mischievous. a boast be struck 
by any thing which a person luay have set in 
the highway, and fly out, and kill a man, 
the responsibility rests with the person who 
placed tlic thing there; for as he transgressed 
in so doing, the striking is therefore referred 
to him, the cause being in effect the same as 
if he had himself struck the animal. 


CHAPTER IV, 

OF OPtT.yCES COMMITTED DY Oil UDON 

BiaVI-n. 

^Th is sulyeet has hecn omitted in consequence 
of the abolition of slavery.^ 


HOOK LI. 

OF MA.WAKI1., OK THE T.EVVING 01' FINES. 

Definition of terms. — Mawakid is the 
plural of hlakoljJu signifying a Deyit, or fine 
of blood ; and Akilas arc those who pay the 
ffiie, which is t^^-rmed Akkil and Mawakil, 
because it nwtraiiw men from shedding 
blood,—Akkil (among a variety of other 
senses) meaning restraint. 

\T1ns is also omitted, «« it comprised inthe 
Penal Code, <§’c,] 


HOOK LIl. 

OF WASAYA, OK WILLS. 

Definition of the terms used injvills. 
^VasaYA is the plural of Wasecat. — W aseeat 
Beans an endowment with the property of 
iny iliing alter death, — as if one peison 
should say to another, “ give this article of 
rdne, after mv death, to a partioiuar pet- 
jon/'—The thing so given is termed the 


it^VUUI. tllC >ViIl iCJ AO 

le hoo, or legatee ;—and the person appointed 
to carry the will into execution is called tho 
Wttsoe, or executor. 

Chap. I.—Of Wills that are legal, and 
Wills that are laudable; and of the 
Retractation of Wills. 

Cliftp. II.—Of tho Bequest of aXiiird of 
the Estate. 

Chap. III.—Of Emancipation upon a 
Deathbed} and of Wills relative to 
Emancipation. 

Chap. IV.—Of Wills in favour of Kins¬ 
men, and other Connections. 

Chnn. Y.—Of Usufructuary Wills. 

ChaiK YI. -Of Wills made by Zimmees. 

Chap. YIL — Of Executors, and their 
Rowers. 

Chap. VIII —Of Evidence with respect 
to Wills. 

■ CHART TIE T. 

or WILLS THAT AKE LEOAI, AND WILLS 
that AHE LAEDADLE; and of the KE- 
TKACTATION OF WILLS. 

Wills are lawful, and Wills are 

lawful, on a favourable construction. Ana- 
logy would suggest that they are unlawful; 
because a bequest signifies an endo^vment 
with a thing in a way which occasions such 
endowment to be referred to a time wdien the 
property has become void in the proprietor 
[the testator] ;— and as an endowment with 
reference to a future period (as if a person 
were to say to another, “I constitute 3 'ou 
proprietor of this article on the morrow ^'), 
is nnlawfid, supposing, even, that the donor’s 
property in tho article still continues to exist 
at that time, itfollo\vs that the suspension of 
the deed to a period when the property is 
nidi and void (as at the decease of the party), 
is unlawful, a fortiori. The reasons^ how¬ 
ever, for a more favourable construction, in 
this particular, are twofold.'—EiiiST, there 
is an indispensible necessity that men should 
have the power of making bequests; for 
MAN, from the delusion of his hopes, is im¬ 
provident, and deffeient in practice; but 
when sickness invades him ho becomes 
alarmed, and afraid of death. At that 
period, therefore, he stands in need of eona- 
pensating for his deficiencies hy means of his 
property ;—and this in such a manner, that 
if he should die of that illness, his objects 
(namely, compensation for his deffeienoies, 
and merit in a future state) may be obtained, 
—or, on the other hand, if he should recover, 
that he may apply the said property to his 
wants ana as these objects are attainable 
by giving a legal validity to wills, they are 
therefore ordained to be lawful.*— Secondly, 


* In this place are stated an objection and 
reply, which the translator has omitted in 
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■ WILLS. 


to be lawful in tlie Kosiir 
«ad thb traditions: and all our doctors, more¬ 
over, Lave coDcumd in this opinion. 

To the extent of a third of the testator s 
proper a person make a 'will in favour 
if a stran^erj to the »amouiit of a third of his 
roperfy, it is valid, although the heirs of' 
ihe tesiator should not be^consenting. thereto :■ 
for it' is so recorded in the traditions. 
f But not to any further extent,— A BEft tJiiiST 
~o any aniomit exceeding the third of *the 
;cstafor'B propf3rty is not valid. In proof of 
. his the following tradition is quoted, as 
delivered by A bee Vekass. the year of 
the conquest of Mecca, being taken so ex- 
trerueiyhll that iny life was despaired of,- the 
prophet of Go:d came to pay mo a visit of 
consolation. ^ I told him, that, by the blessing 
of G-on, having a great estate, but no heirs, 
except one daughter, I wished to know ‘ if I 
might dispose of it ALi. by will.' He replied» 

‘ No! ’ and when I severally iuterrogated him 
‘ if I might leave two thtiids, or one ; ’ 

he also replied-in the negative;—but Avhen I 
asked‘if 1-might leave a thibd,' he an.sweTed, 

‘ Yes, vou may leave a THIKD of your pro¬ 
perty by will: bat a third part, to be dis¬ 
posed of by will, is a great portion; and it 
is better you should leave your heirs rich, 
than in a state of poverty, which might 
oblige them to beg of others.’^—Besides, 
the right of the testator^s heirs is connected 
with his property ; for when he is in his last 
illness he has no further use for it; and as 
this is the cause of the title, to it becoming 
null and void in him, and vesting in the 
heirs, their right therefore, at that period, 
hecoincs connected with it accordingly. This 
right, however, is not recognized by the law, 
with respect to a stranger, to the extent of 
one third of the estate, in order that the 


Qt 


possible that tho testator, instead of iuiulJL,^ 
ing the whole of the heirs, might leave the ■ 
third only to n. select part of them; and .this 
would he an injury to tho others, and would 
consequently induce a breach of the ties of 
kin cl 14-d, "Which is unlawful. ^ , 

Unless hy the comenb of the heirs ,—It is] 
to be observed, however, that although ai 
will,’' bequeathing more • than a third of the 
testator’s property, be not lawful, yet if the 
heirs, being arrived at the age of maturity^ 
should ^give their consent to it, after the 
death of tho testator, it then boconies valid; 
for the objection' to its validity is founded 
merely on a regard to their right, and there¬ 
fore does not operate any longer, after they 
themselves agree to forego such right. Their 
consent, indeed, during the lifetime of the 
testator, is not regarded; for as this is an 
apent previous,to the establishment of their 
right, they are therefore at liberty to annul 
it, upon the death of the testator- It is 
otherwise where the consent is given after 
that event; for as this is' an assent sab- . 
sequent to the establishment of their right, 
they are not afterwards at liberty to annul 
it. 

A bequest toanfveir is not mlidxtnlcss con^ 
firmed by the othGj\ heirs, —Wirr.u*-. a person’ 
makes a will in favour of part of his heir^ 
the same rule holds as in the case of bequeath-l 
iDg more than a third to a stranger;—in 
other words, the deed is not valid, unless 
the other heirs f>ive their consent to the dis- 
poshion after the death of the testator; and 
th(dr con sent j^eyj pus to hk (hy l-h will 
^avo "n o eff5§oI. It is to he ohsorven tEal. 
in over^"instance where a will is rendered 
valid by the consent of the heirs, the lega¬ 
tee derives his property from tho testator, 
not from the heirs. TMs is the‘opinion of 


ux .iix U 11 .XV 1 uiitiu luu iiuti xiulu lilo iicirs. j-jiis is tne 

testator may bo enabled, by bequeathing n . our doctors, Shafei main tains that he deriv;-'a 
third of his properly out of jiia family, to | his property from the heirs. Tho opinion of 


atone for his past deficiencies, as before men 
tioiu d. With respect to the heirs thomsclvCs, 
on tlic contrary, this connexion of right is 
recognized to, the extent of the whole of the 
testator’s property (whence it is that if a 
person should dispose of a third of his pro¬ 
perty to a part of the heirs, it would not be 


our doctors is approved ; for. the will of the 
te^ator is tho occasion of the property, the 
consent of the heirs being’ only tho removal 
of a bar; and as the law has regard to tho 
cause, not to the^removal of a bar,-the pro¬ 
perty is therefore derived from the testator, 
not from the heirs (whence it is that seisin 


valid); for if no regard were paid to the is not requisite \* for if tho proprety ’were 
cunnexion of their right with the whole of derived from the heirs, seisin would berequi*. 
the property, with, respect to themselves, so j site ; because the transfer of-propt^rty from 


as to legalize the bequeathing a third of it 
to a part of them, in that case tho object of 
a ■will (namely, a ooinpensution - for defi¬ 
ciencies) might not be attended to, as it is 


the the text, in order to avoid an-in term p- 
tion of tlie subject.—Yiz,. 

“Objection. —If the right of property in 
ihe proprietor become extinct at his decease, 
how can hie act of endowment be then valid? 

V Eeply.— His right of property is ac¬ 
counted to endure at that time from necessity, 
“in the'same, manner as holds with respect 


a living proprietor, without r(3ceivmg any 
thing m return, is in effect a- gift, to the 
establishment of which the‘seisin of the 
donee is a necessary condition);—in tho same 
nmnner as where a pawner sella the pawn, 
in which case the ratilieation of the deed of 
sale rests, entirely on the pawnee, and'if he 
give hi-'B conspt, the said ia vnlid,' and tho 
purchaser derives his property in- the article 
sold from the pawner, -not- fronuthe pawnee. 

A bequest ta a person from whom the ksta-' 


^_ Meaning, “ the testator’s taking possea- 

to executing tho limoral ritos, or dischurgiiig i sion of the bequest is not requisite to the 
the debts ot the dead.’’ * j establishment of his right in iv ’ 















WILLS, 

Jaa^ff'Qeei^ed d mortal wound is not valid. 

—Ir n person make a bequest in favour of 
Another from whoin he has received a monal 
wound, it is not valid; whether the murderer 
he one of his heirs, or a stranger, or whether 
he may have wounded him wilfully or by 
misadventure, provided he be the actual 
perpetrator of the deed; because it is re* 
jeorded in the traditions, that l^ ere is no 
Jlegacy for a mm'derer;'* and also* because, 
astEr‘'7>?;r?miI"'W?tfr‘^ave the wound has 
hastened the death of the testator, ho is, by 
way of punishment, excluded from the 
benefit of the will, in the same manner as a 
person under similar eiroumstaucea is ex* 
eluded from inheritance. 

S And if a legatee slay his testator, the 
quest in his ' favour is void. —Bo likewise, 
where a mon, having made a bequest in 
favour of a particular person, is afterwards 
killed by that person, such bequest is in¬ 
valid.—If, however, in these cases, the heirs 
should give their couspt, the bequest then 
heoomos valid, according to Haneefa and 
Mohammed.—Aboo Yoosaf is of a contrary 
opinion; because the offence of the mur¬ 
derer, which is the cause of the invalidity of 
the will, still exists.—The arguments of 
Haneefa ami Mohammed upon this point are 
twofold.—F irst, the defect in the validity 
of the will, with respect to the murderer, is 
on account of the right of the heirs; because 
the advantage of such defect results to 
them, as in the case of exclusion from in¬ 
heritance.— Skcowbly, the defect in the 
validity of the bequest, as made in favour of 
the murderer, is owing to the heirs with¬ 
holding their consent, in the same manner 
as in the case of a will in favour of part of 
the heirs; and eonsequentiy, as the consent 
of the remaining heirs, in that instaiioe, 
establishes the validity of the will, it follows 
that the consent of the heirs at large must 
have tho same effect in the case in ques- 

tlOn. y. T T . ■ 

1 A lequesi to a part of the heirs is not 
valid.— Ip a man make a bequest in favour 
of a part of his heirs, it is not valid ; be¬ 
cause of a traditional saying of the prophet, 

** God has allotted to every heir his particu¬ 
lar right; ” and also, because a tvill in favour 
of a part of the heirs is an in]my to the rest; 




and therefore, if it were deemed legal, would 
induce a breach of the tics of kindred.—Be¬ 
sides, it is said, in the traditions, “ a bequest 
to particular heirs is unjust.’'—It is to be 
ohsei vod that in judging whether the legatee 
be on heir, or otherwise, regard is paid to 
the time of the testator’s death, not to the 
neriod of making the will; because the 
efficacy of the will is established after the 
death of the testator.—(The gift of a dying 
person* is in this respect of the same n^ure 
with a legacy, both being tho same in effect, 


and is therefore executed to the araoi , 
a third of the property.)—If, on the con¬ 
trary, a dying person mal^e an acknowledg¬ 
ment in favo ur of a part of his heirs, regard 
is paid to the time of such acknowledgment; 
because the aekiiowledgment of a dying per¬ 
son is an immediate and complete act of his 
own, and has not any reference to a future 
period;—and such being tho case, it folWws 
that it is not valid in favour of any who 
were actually heirs at the time of making 
it,—'and that it is valid with respect to snch 
as were not heirs at that time; altliougli 
they should become so afterwards;—as 
where, for instance, a person makes an ac¬ 
knowledgment in favour of his child, who is 
a slave, and the child recovers his freedom 
before the death of the father; in which 
case the acknowledgment bo made is valid, 
notwithstanding tho child, by the recovery 
of his freedoia, became one of his father’s 
heirs;—for as, at the time of the acknow¬ 
ledgment, he was not an heir,* any acknow¬ 
ledgment made in his favour was virtually 
made in favour of his master, who was a 
stranger ;—and the validity of the acknow¬ 
ledgment being once established, it does not 
afterwards admit of being annulled from the 
circumstance of the child’s becoming an 
heir,—It is to he observed, however, tliat 
although a bequest in favour of a part of the 
heirs be not valid, yet it is rendered so by 
their consent, as was already meutiqned.— 
If, moreover, a part should give their con¬ 
sent, and part withhold it, the bequest then 
becomes valid in proportion to the amount of 
the shares of those who consent, and invalid 
in pi'oportion to the amount of the shares of 
the others. 

Bequests are valid hehveen Mussulmans 
and Zimmees. —The bequest of a Mussul¬ 
man in favour of a Zimmee, or of a Zimmee 
in favour of a Mussulman, is valid ; the 
former, because Goj> has said, in the Koran, 
“Ye ahr not tboiubiteh, O belirvers, 

FROM ACTS OF BENEVOEENCE TOWARDS THOSE 
AVilO StriUliCT THEMSELVES TO VOU, AND 
REFRAIN FROM BATTLES AND CONTENTIONS,” 

—and the latter, because Zimraees, in virtue 
of their compact with tho Mussulmans, are 
considered in the same light with them in 
I all temporal concerns ; and as, on this prin- 
' ciple, an intercourse of good offices towards 
each other is held lawful during life, they 
are therefore in the same manner permitted 
to extend beyond the grave.--It-is related 
in the Jama Sagheer that a will in favour of 
an hostile infidel is not valid, as God lias 
prohibited, in tho Koran, the exorcise of 
benevolence towards them, 

The acceptance or rejection of them V) not 
determined until after the death of the testa¬ 
tor. —Til E acceptance, or rejection of a bequest 
is not established until after tho death of the 
testator; for as tho bequest does not take 


Arab. Marecz. Literally, sick,—hut al¬ 
ways (in the language of the daw) meaning, 
Bick of a mortal illness/' 


* A slave cannot possess any right of in¬ 
heritance. 
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V b>/oro that event, those cannot he pre-^ person should bequeath hts whole estate uy 

* reffarded.—•Hence the aoceptonce or \ will} and afterwards sell^something 


^ciection during the life of the testator has 
10 effect, in. the same manner as an accept* 
naee declared before the existence of a con- 
,ract. —If, therefore, a legatee accept a 
lequest after the death of the testator, it is 
mini, notwithstanding he may have rejected 
t during his Hfetitne, 

It is laudahU to avoid waking them where 
the heirs are poor, — It is preferable and 
most advisable not'to leave legacies, if the 
heirs he poor, and their particular portions 
not such as to enrich tlium ; because this 
manifests benevolence to the heirs, who hftye 
a superior claim to it from tlie relation in 
which they stand, Gon having declared, in 
the koriAif, “ The ‘ exertions op gene- 
liOSlTX TOW ABES BELATI0N3 IS MOKE LAPP- 

ABLE THAN TOWABDS STitANGEBs/*--Be¬ 
sides, in this an observaiioe of two claims is 
inaintainedj namely, that of poverty*and 
consanguinity. If on the contrary, the 
heirs bo rich, or the particular^ portions 
assigned to them be such as to enrich them, 
it is most advisable to leave something short 
of a tliird of the estate in legacies, as a 
legacy to a stranger is an act of charity, 
whereas the bestowal of the whole upon the 
heirs is.a gift; and the former is more laud- 
aide than the latter, being calculated to 
gain the favour ana good will of Gop, 
(Some have said that in .such case the pro¬ 
prietor is imdeiMio restraint, but is perfectly 
at liberty to make a will in favour of 
strangers, or to Buffer the' w^holo to pasa to 
‘^thc Iierrs,- as each. has.its particular merit, 
’the first being an act of generosity, and the 
second an obedionco to the dictates of 
natural affeetipn.' 

f The legatee, becomes proprietor of the 
'iegacy by his acceptance of tY.—'T he pro- 
jpOrty of a legatee in a legacy is established 
[by his acceptance of it. iZiffer is of opinion 
[that a legacy is like an inheritance; bo- 
flause the legatee acquired t he property by 
transition from, and succession to, the tea- 
lator, in tho same manner as nn heir 
acquires it by succession to and descent from 
the last possessor ; and therefore his accept¬ 
ance is not necessary towards the establish¬ 
ment of the property, in the same manner 
.as holds in the case of inheritance.—Our 
doctors, on tho contrary, argue that a legacy 
establishes the property in the legatee de 
novo, and does not vest by succession and 
descent as in the case of inheritance 
(whence it is that a legatee cannot reject 
the legacy on account of any defect; in 
other words, if a person, having purchased 
a slave, for example, should bequeath him 
to another, and the legatee, after the death 
of the testator, discover the slave to have 


ing to it, and the buyer discoVer a defect in 
the same, still he would not have the power 
of returning it to, the legatee, whereas he 
might to an heir)and such being tho case, 
it rests, therefore, entirely on his accept¬ 
ance, as no person can be raade proprietor of 
any thing ugaiiist his will. Inheritanoe, 
on the contrary, is a succession (whence it is 
that-tljio rules above mentioned have effect 
in it); and an heir is therefore, as it were, 
forcibly put in possession of his inheritance, 
hy^the especial ordinance of the law, the 
validity of it not being suspended on his 
acceptance or consent. 

Which may he either expressed or im¬ 
plied,— It is to be observed that acceptance, 
in cases of bequest, is of two kinds.— 
I. .Express, which needs^ not to be ex¬ 
plained.—II. Implied, which is w'bero fclie 
legatee dies without having, either declared 
his acceptance or refusal; for this also.is au 
acceptance in effect; because the bequest is 
rendered complete on the part'of the testator 
by his death (in other words, it cannot Ik3 
rescinded after that evdnt); and as it was 
suspended in its effbet. purely iti deference 
to his right of rejection, ut of course falls 
into his property upon his demise ;—in the 
same manner as holds in a case'of 'ah? with 
a. reserve of option to tjm purchaser; jn 
which instance, if the pnrGhaaer (Ub. without 
formally signifying his assent to flie-salq, it 
is then regarded as complete, and the article 
sold is considered as part qf his estate. . 

Bequest by is vokl .-— 

Ie TL person deeply involved in deSt bequeath 
any legacies, such bequest is unlawful and 
of no effect; because debts have a preference 
to bequests, as the discharge of debts is an 
absolute duty, w'hereas bequests are gratiiit- 
oug and voluntary; and that which is most 
indispensable tnnst be first considered^ Ih 
^ however, the creditors of the deceased relin- 
; quisli their claims, the bequest is tben valid, 
'the obstacle tO'it being removed, and the. 
legatee being supposed to stand in need of 
his legacy. 

so likew ise ■ hj/ an m fanf .—^Beuiu^sx 
by'an Tnranr is-not valid.^ sEalei maintains 
that it is valid, provided it be made to a dis¬ 
creet a‘nd advisable purpose ; because Omar 
conffrmed tho will of a Yaflai (that is, a 
boy who has nearly reached the- age of matu¬ 
rity) ; and also, because in the oxecutioji .of 
it a degree of advantage results to the in¬ 
fant, inasmuch as he acquires the tnorit of 
lha deed,—whereas in the annulment qf 
it he is deprived of all advantage. .The 
arguments of opr doctors, in support of thoii* 
opinion upon this point, are twofold. — T irst, 
a will is a voluntary act, cobeerning which 


some fault or defect, it would not, on tips'an infant has not a capacity of forming a 
account, be in his power to return him to I proper judgment. SixjoNutY, the declara*. 
the seller, as an heir, in a similar case, tion of an ini'ant is not of a binding nature; 
would be entitled to do and likewise, that but if tbe validity of a bequest by such 
nothing can bo returned to a legatee on were admitted, that effect would follow of 
account of a defect; in other words, if a I course.—With regard tojho tradition of 
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t-l*® i&rm. Yaffai, there used, must be 
.uhdei^stood to mean a person just arrived at 
the a^e of maturity, or, “the will of the 
Yaffai’’ relates merely to the celebration 
of his obsequies, ■which is^ lawful in the 
opinion of our doctors. Besides, the aunui- 
inenfc of the will is advantageous to the 
infant, since in allowing his property to pass 
to the heirs the rights of natural afiection 
are maintained, as before mentioned. With 
respect to the assertion of Sbafei, that “ in 
the execution of the will an advantage re¬ 
sults to the infant,” it may be replied that 
the point to be attended to, in cases of 
advantage or Joss, is, the immediate ten- 
den i-y of any act or deed, and not what may 
eventually result from it; in other words, if 
the deed itself, in its immediate tendency, 
produce advantage, the execution of it on 
acooimt of the infant is preferable; but in 
the case here considered the deed (that is, 
tho bequest), in its immediate tendency, 
leads to a loss of property, although even¬ 
tually the infant have an advantage, the 
beq aest having been made with a view to 
obtain merit in the eye of God; and since 
the bequest of the infant, in its immediate ^ 
tendency, occasions a loss, it is not valid , 
in the same manner as holds in case of a | 
divorce; in other words, if an infant divorce 
his wife, or his guardian do so on his behalf, 
it is not binding, notwithstanding a divorce 
may on many occasions be attended ^ with I 
advantage,”us where an infant, having aj 
wife who is poor, wishes to divorce her, and 
marry hor sister, who is rich and handsome, i 
—in short, beiiuest by an infant is invalid, 
according to our doctors;—and in the same 
manner, if an infant should make a aviII, 
and die after lie had attained to maturity, 
the will is not valid, as having been made j 
at a time when he was unqualified for such 
an act; and so likewise, if an infant should 
say, “ It is my will, whenever I reach the 
age of maturity, that a third of my estate 
be considered as a legacy in favour of a par¬ 
ticular person,” the will is not valid; be¬ 
cause an infant, being unqualified, is not 
competent to make a will that shall be 
deemed valid immediately, or that can be 
rendered so by being suspended to a, future 
period; in the same manner as he is inca¬ 
pable of divorce or emancipation. It is 
othervsdso with respect to a slave or a 
Mokatib; for they possess a complete com¬ 
petency, obstructed merely by the right of 
their maater; and therefore all their acts 
{such as divorce, bequest, or so forth) are 
perfectly valid if refen’ed to a period 'when 
that bar no longer exists ; os where a slave 
(for instance) says “ I declure^my wife to be 
divorced whenever I am free.’^ . 

Or a Bjsquest by a Mokatte is 

not valid, notwithstanding he leave eJiects 
Rubdeient to discharge his covenanted ran- 
; jm ; because the property of a Mokatib is not 
a fit subject of gratuitous acts. 
tlmt this is according to Haneeia; but that 
the two di&oiples hold a contrary opinion. 


1 A bequest of (or in of) afuek^^iA^J 

me tvonih is wrtn'Tnlavoftr of a 

wstnrtcrtirrW'SBIb, and a will bequeathing 
k foetus, are both valid, provided the birth 
happen in less than six months from the 
hate of the will. The ground on which the 
first case proceeds is, that a legacy is, in a 
manner, a succession to property; and as a 
foetus is capable to succeed in the case of 
inheritanco, it is so likewise in the case of 
a legacy, that being auidogous to inherit- 
anoe. If, however, the legatee should re¬ 
ject the legacy, it is rejected accordingly, as 
a bequest bears also the sense of an endow¬ 
ment, which may be declined. It is different 
with inheritance, as that is purely a succes¬ 
sion. and is not annulled by the rejection of 
the heir.—Gift, moreover, differs from, be¬ 
quest, it not being- (like bequest) admitted 
in favour of a foetus; for gift is purely an 
endowment; and no person can endow a 
foetus with any thing. Tho ground, on the 
other hand, on which the second case pro¬ 
ceeds is, tiu.it the existence of the foetus is 
understood at the period of making the will; 
and as tho legacy of things .not yet in being 
(such as the fruit a tree may hereafter 
yield) is valid, it follows that legacy of a 
thing actually existing is valid a fortiori. 

A female slave mciy he bequeathed with the 
exception of her progeny. —Ip a person be¬ 
queath a female slave, and except the off¬ 
spring of her womb, both the bequest and 
the exception are valid. The bequest is 
valid, because the words ** female slave** 
do not include the ofispriug. As, however, 
in the bequest of a female slave, her ott- 
spring is included depen dently, where ihe 
bequest is absolute, it follows that where n 
slave is bequeathed with an exception of her 
offspring, such bequest is valid. The excep¬ 
tion also is valid ; because as it is permitted 
to bequeath a hietus in the womb, it is also 
allowable to except it from a legacy ; for it 
is a rule that whatever is in itself capable ot 
being the subject of a deed may also be 
excepted from that deed; and vice versa, 
liosides, the acceptance of the legatee is 
supended until the death of the testator; 
and the annulment of the declaration, pre¬ 
vious to the acceptance, is valid, as m a 
case of sale for instance. 

A bequest is rescinded by the express de- 
claration of the testator; or by any act on 
his part implying his TciYactatwn--Xjro>TS 
the testator eitlier expressly reseinding his 
bequest (as if ho were to say, “ I ^retract 
what I had bequeathed’'), or performing any 
act which argues his having_ rescinded it, 
rotract(i»tioii is established. It is established, 
in tho former inKstance, evidently; and so 
likewise in the latter; tor as acts are de- 
monstro.tive of tlie inclination as rnuch as 
express words, tliey are consequently equl- 
v-alent thereto.~It is ’to be observed, that if 
the testator perform, upon the article he 
had hequeathod, any act which, when per¬ 
formed on the property of another, is the 
cause of terminating the right of the pro- 
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(sucli as the slaughter of a goat, or 
'--_tbe ftaymg, roasting, or boiling^ of it, the 
fabrication of a vessel from a piece of cop¬ 


per, the grinding wheat into Hour, or the'place between them. 


zil 

a retractation, if a _ husband deny his 
marriage, and the. wife bring witnesses to 
I prove it, still a separation does not take 


fabrication of a sword from iron),—snoh act! 
is a retractation of . the bequest. If, also, he,| - 
perform upon it any act creating an addi¬ 
tion to the legacy, and this addition be so 
connected, that the legacy cannot bo sepa¬ 
rately delivered (as where a person be¬ 
queaths tJie .-flour of wheat, and aftorwmrds 


iVfU’ his declaring it urdawful or usurious, 
■If a testator declare the will he has made 
in favour of a particular person to bo unlaw^- 
ful or usurious, this is not a retractation, 
because the specification of it under the 
description of illegality or xisury is a plain 
proof that the subject of the description 


mixes it with oil,—or a piece of ground, and] (namely, the will) does actually exist. The 


afterwards erects a building on it,—or un¬ 
dressed cotton, and afterwards dresses it,— 
or a piece of cloth, and afterwards lines or 
covers a gown with it),—such act is a re¬ 
tractation of the bequest. It is otherwise 
with respect to plastering the wall of a be¬ 
queathed house, or undermining the foun¬ 
dation of it; for those acts do not indicate a 
retractation of the bequest, as they affect 
the legacy in its dependencies only. 

Or which extinguishes his properti/ in the 


I case would be different if he should declare 
the will to be null; for that is evidently a 
‘ retractation ; because, as a thing which is 
null ia non-existent, the description of null 
evinces that the thing so described no longer 
exists. It is otherwise with the description 
of unlawful; for that indicates a continu¬ 
ance of the existence, a.s illegality cannot 
apply to a nonenity. 

Or desirinff the execution of it to he dc- 
ferred.—l-E a testator shoidd desire that the 


If, on tlie :?ontrary; he say'^Tdepart 
li’onnnr^vin;’‘''‘Ee is^ffien Held to have re- 
tracted it. 

A bequest, to one person is annulled by a 

o_^te-’*~-IFa person will that a par¬ 

ticular slave, which I formerly bequeathed 
to Zeyd, be given as a legacy to Araroo/' in 
that case a retractation from the first will is 
established, as the tenor of bis speech evi¬ 
dently shows that it was not his intention 
they should both partake of the legacy. It 
is otherwise where a person first leaves a 
particular article to one man, and then 
leaves the same thing to another ’—as if he 
should say, “ I will that this thing be given 
to Zeyd,“ and afterwards make a beqiucst of 
the same tiling in favour of Amroo ;— for 


Eveixy act or deed which occasions ' execution’^TIiTs will bo S'uspen^d for. some 
ifu extinction of the property of the testator , 1 i me-af ter-hiy doathT-tbi»- isliidfa retracta- 
is a retractation from his bequest (as where, 
for instance, a testator sells the article he 
Jiad bequeathed, and afterwards purchases it, 

—or gives it to some person, and afterwards 
retracts the gift),—and consequently, the 
legacy does not go to the legatee after hfs 
[the testator’s] decease; — because a will can 
hold good only with respect to the testator's 
property; and therefore, npon Ids property 
being extinguished, the bequest becomes 
null of course. (It is to be observed that 
the washing of a bequeathed garment is not 
a retractation from the bequest; on the con¬ 
trary, it is rather a confirmation of it, as it 
is a custom to wasli garments before they are 

given to any person.) _ 

hejdii>Xa tort. -e- ^ rrnytt7g Ti^ dequesf is not a 

retractation o/ Ip a^5^;ator _^ 

bcquestrUttfl-tfee legatee produce witnesses i in that case a‘retractation of the'^first will 
to prove it, there is in that case a difference | does not take place ; the subiect beintr 
ot opinion among our doctorsfor accord- | capable of division, and the separate sell¬ 
ing to Mohammed this is not a retractation ; j tences bearing that construction, 

—wjhereas Aboo Yoosaf maintains that it is Unless that other be not ffmi alive. _Ip a 

so, because retractation signifies the testator person say, “ the slave which I formerly left 
negativing his bequest at the present time ; , to Zeyd I now bequeath to Amroo,” and at 
and as the denial is a negative applying that time Amroo bo not alive the first will 
both to the present and to the past, it there- • 

fore amounts to a retractation a fortiori. 

The argument of Mohammed is, that the 
denial of a bequest signifies the putting a 
negative upon it with respect to the past, 
of which its being negatived with respect 
to the present is a consequence ; and upon 
the bequest being proved, by witnesses, to 
exist at present, the denial ia of no effect. 

Another argument is, that as a retractation 
implies the former existence of a will, and 
the present annihilation of it, and denial 
(on the other hand) disavows both the foi'mer 
the present existence of it, there is 
therefore an evident difference between a 
retractation and a denial; whence the latter 
ought not to be considered in the light of the 
former; — and accordingly, denial not being 


in favour oi Zeyd, holds good ; for that was 
annulled only on account of the legacy hav¬ 
ing been completely devised to Amroo ; and 
upon this no longer remaining in force, be¬ 
cause of Amroo’s death, the first will reverts, 
—If, on the contrary, Amroo be alive at tho 
time or the bequest in his favour, and after¬ 
wards die before tho testator, the legacy [the 
slave] in that case passes to the luurs, both 
bequests being void,™tho first, because of 
the retractation,——and. the last, because of 
the death o.f the legatee previous to that of 
the testator. 


43 















^7ILLS. 


CHAPTER II. 


OOKCEllJ^IIira THE BEftO'EST OF A THIRB OP 
THE ESTATE. 

Ca^e of a person heqtieatlimg ttvo thirds of 
hifi property to tzco pei'sons respectlmly .— 
Ip a person bequeath a third of Hia property 
to oae man, and a third to another, and the 
hell’s refuse their consent to the oxecution of 
both bequests, one third is in that case 
divided equally between the two legatees; 
for where the will exceeds a third of the 
estate, and the heirs refuse their consent to 
the execution of the whole, it is then re¬ 
stricted to one third, as has been already 
explained; and as, in the present instance, 
the right of both claimants ig equally good, 
and the third is capable of division, it is 
therefore divided equally between them. 

Or a third to one and a sixth to the other. 
—If a inAn bequeath a third of his property 
to one person and a sixth to another, and the 
heirs 1 * 6 fuse to confirm the whole, in that 
case one third of the property is to be 
divided between the legatees in three equal 
dots, two to the legatee of the third, and one 
to the legatee of the ^ sixth; because the 
bequest does, not hold good for any thing 
beyond one third) and.as both the legatees 
lay their claims on equally good ground, and 
it is impossible to discharge their demands 



worth thirty dirms he sold to Zeyd Ibr 
and that the other worth sixty, be sold to 
Omar for twenty.—in that case Zeyd obtains 
a Mohabat of twenty dirms, and Omar a 
Mohabat of forty dirms ; and this is what is 
denominated a will by Mohabat. But if tho 
testator shoidd not be po^ssessed of any other 
property than these two slaves, and the heirs 
rOfuse to ratify the will, in that case the 
Mohabat is exeouted only in the proportion 
of a third. Now-the whole of the property 
is ninety dirms, that being the aggregate 
value of the two slaves: one third of that, 
therefore (being thirty dirms), is divided 
into throe sharos, two of which are given 
in Mohabat to Omar, and one to Zeyd ; that 
is. the slave'worth sixty dirms is sold to 
Omar for forty, and the other, worth thirty, 
to Zeyd, for twenty. 

If a person, having two slaves^ one valued 
at thirty dirms, and the other at sixty, should 
on his deathbed emancipate both, such manu¬ 
mission is in effect a bequest. If, therdore, 
the person in question leave no other pro¬ 
perty than these two slaves, and the heirs 
refuse their consent to the emancipation, it 
takes effect in the proportion of one third; 
that is to say, each of the slaves is rendered 
free in one third of his value, and must earn 
the freedom of the remaining two thirds by 
emancipatory labour. 

A7id bequests of svee fic sums of ■moneys'— 


(namely, a third and a sixth) with one third i |p a person bequeath a particular number ot 
only, that is therefore shared between thein [ dirms, without specifying the rcdative pro¬ 
in proportion to thCir respective' claims, in [portion they bear to his estate,—such as a 
the same manner as is. practised with ere-'half, a third, a fourth, or the like, it is 
ditors, in discharging the'debts of a ^person i valid, but is exocaited only to the extent ot 
who dies insolvent. Here, moreover, the !'a third of his whole property, unless the 
ri"ht of one legiitee is to a sixth, and that of v heirs be willing-to oonfirm-the whole, lnu3 
the other to a third; and as a third is twice u o-nW dirms. should 

the amount of a sixth, the third is tlier^ore 
divided between the claimants m three 


ttlVAUtU ---- 

shares, two shares going to the one, and one 
share to the other. 

Oases qf Mohahat A will hy 

wav of Mohabat, on a deathbed, is the same 
in effect as a bequest -of property, and is 
therefore executed to any amount not ex- 
fl< third, of the tcstcitor s (Mo- 

habat litcrully signifies a gift. In the lan¬ 
guage of the LAW it means a gift interwoven 
in some compact or deed, as if a person should 
sell part of his property to. another at an in¬ 
ferior value.) . . 

• Ii* ti person, having two slaves, one esti¬ 
mated at thirty dirms, and the other at sixty, 
should on liis deathbed Avill that the slave 


^ The whole passage within the crochets 
■coDJM lo be an Interpol ill n|n of th** Molows 
«nploy»‘’il in tin* composition of the Persian 
version of the Hepaya, as the translator has 
consulted various Arabic copies, without rmd- 
iiig it in any of them. U may possibly nayo 
been inserted in some L 

the manner of marginal illiistrations, whi.h 
induced the Molovees to give it a place m 
tho text. 


if fl. person, having only ninety dirms, should 
bequeath thirty to Zeyd, and sixty to Omar, 
and the heirs refuse then assent to it, in that 
case the sum. of the two legacies is reduced 
to thirty dirms, of which Zeyd receives ten, 
and Omar tw^enty,] . ' 

Case of a person lequeatfmig the whole ot 
his estate to^ one, and then a third of it to 
another. — If a person first bequeath the 
whole of his estate to one man, and then a 
third of it to another,* and the heirs refuse 
their assent, in that case one third of nis 
estate ris divided into four shares, of which 
three are given to the legatee of tne whole^ 
and one to the legatee of the third. I his 
is according to the two disciples, llaneefa 
alleges that the third of the estate must be 
divided equally between the two legatees: 
for in his opinion, when a legacy is oxtenciec^ 
beyond a third, the excess is of no weight 
ia the determination. The argument of the 
two disciples is, that the testator^ has two 
objects in view ; for first, he designs that 


* Thii supposes the testator, first, to say, 
•* I bequeath tho whole of my property to 
Zeyd*’ (for instance), and again, at some 
future Umo, ** I bequeath a third of my 
ijTopiu'ty to Anxroo.'' 
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. enm o( tlio legatees sLall receive tlie wLolo | the apprehension before stated is of no W( ^ 
X^of.yC legacy ^ and secondly, that a supe-|in this instance, as the right of the legatee 


riority of the one over the other shall * be 1 
•maintained. Now the attainment of the 


IS here connected with the very article with 
which the right of the heirs has a connexion. 


first of these objects is impossible, because j In the case, on the contrary, of a legacy of a 
of the^ right of the heirs, and is, indeed, in specific number of dirms, if the property of 
itself impracticable ; bat as there is no bar| the testator be destroyed, and he afterwards 
to the full accomplishment of the second acquire more, the legacy would be valid, and 
object, the superiority of the one over the ' executed by means of the newly acquired 

iri-n T 4-'U ^ n ^ _ _ _1_ Si. i.1. » 4-L.^ 


otiher is X3rese.i’ved, in the same manner as in 
the cases of bequest by Mohabat, or emanci¬ 
pation, or, of legacies of a specific number 
of dirma.^ The argument of Ij^ineefa is, 
that a will is null and void in whatever 
degree it may exceed a third of the estate, 
where the heirs refuse their assent; and 
cannot on any sort of pretext bo executed in 
that amount, as being repugnant to the ordi¬ 
nance of the LAW in this particular. Since, 
therefore, the will is rendered null in the 
excess above a third, one object of the tes- 
tator (namely, 'to establish a superiority) is 


property; whence it is plain that the right 
of the legatee, in the case of a legacy of a 
specific number of dirms, ia not connected 
with the substanoe, and consequently is not 
annulled on account of its destruction. 

T/i 6^ /)e^uest of ** a son's portion of inhe^ 
ritayice** is void^ hut not the bequest of an 
equivalent to it, —If a person btu^ueafeh to 
another “his son’s portion of inheritance,'’* 
such bequest is null; whereas, if he bequeath 
“an 1 ':quiva:lf:s't to liis son's portion,"' such 
bequest is valid ; for the first is a bequest of 
what is the property of another, whereas 


also rendered nuli, as being eoniprehendod the second is merely a bequest of something 

in it; in the same manner as a Mohabat is - 

rendered null when interwoven in a contract 
of sale which is afterwards invalidated; as 
where, for instance, a person sells, by Molia- 
bat, a slave valued at thirty dirms for twenty, 
and the sale afterwards becomes void in con¬ 
sequence of the loss of the subject of it pre¬ 
vious to the delivery,—-in which case the 
Mohabat also becomes void. It is otherwise 
in the cases of bequest by Mohabat or eman¬ 
cipation, or of legacies of a specific number 
of dirms; for there the validity does not 
rest on the consent of the heirs; it being 
eventually possible that the bequests may be¬ 
come valid notwithstanding the heirs should 
refuse to ratify them, by the testator (for in¬ 
stance), after making the bequest, increasing 
his property to a degree that might render 
the amount of the bequest no more than 
equal to, or less than, one third of the whole. 

Since, therefore, in these oases, tho bequest 
is not in itself null, but rather stands within 
the possibility of being valid, a regard must 
consequently he paid, in such instances, to 
the superiority of one of the [jarties. It is 
otherwise in the case here considered ; for it 
is in this instance impossible that the will 
should be valid, as has been already shown. 

It is also otherwise where a person bequeaths 
a particular slave, valued at one thousand 
dirms, to Zeyd, and another, "valued at two 
thousEthd dims, to Bicker, and has himself 
no other property than these slaves ; for 
although, in this case, there be a possibility 
that the testator may so increase his pro¬ 
perty as to render the amount of the two 
Blaves equal to, or less than, a third of the 
whole, yet Bicker would receive a proportion 
according to the third, not according to tho 
amount of the legacy (vi^. two^ thousand 
dirms); because here the right of the lega¬ 
tees is connected Avith the substance of the 
slaves, on tliis ground, that if the slave 
should be destroyed, the will would be 
rendered void, notAvithstanding the testator 
might have acquired other property. Hence 


similar; and the semblance of a thin^ is 
difiereiit from the thing itself, notwith¬ 
standing its rate be determined thereby. 
Ziifer is of opinion that a bequest of the 
former nature is likewise valid ; because at 
the time of making it the portion belonged 
evidently to the testator. In reply to this, 
however, it is to be observed, that the legacy 
does not take place until after the death of 
the testator, when the property does not be¬ 
long to him, and hence his bequest of his 
son’s portion is a bequest of property not 
his own. 

A bequest of a portion ’’ of the estate is 
executed to the extent of the smallest portion 
inheritable from it. —If a person bequeath 
“ a portion of his estate,'’ the legatee is in 
that case entitled to tiio smallest portion 
allotted to any of the heirs,—provided, 
however, that such portion be not less than 

sixth, for then a complete sixth must be 
given to him ; and if it should exceed a 
sixth, in that case also a vsixyi is given to 
him ; for he is in no wise to get more than a 
sixth. A case in wLieh one of the inherit¬ 
able portions is less than a sixth is where, 
for instance, a person bequeaths to another 
“ a portion of his estate," and leaves heirs, 
at his death, a son and a wife;—in which 
ease,^ although the share of the wife be only 
an eighth, yet tlie legatee receives a sixtli, 
and the remainder is then divided between 
the wife and sou [the heirs] according to the 
ordinances of the laav. A case, on the con¬ 
trary, in Avhich all the inheritable portions 
exceed a sixth, is where, for instance, a 


* In this, and several subsequent examples, 
the efi:ect depends entirely upon the terms in 
which the bequest is conceived, and which 
must therefore ho particularly attended to. 
—Thus, in the present instance, the te.statoT 
is supposed to say, “ I bequeath to such an 
ONL my son's portion of inheritance; and 
so of the rest, 
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_.i:tn/inakes a bequest in^tbe terras liere | 
and dies, leaving heirs a full brother | 
'Bird wife; in which case, although the j 
sinalleat portion be a fourth, yet tho legatee 
- is only entitled to a sixth ; and that being 
paid to him, the remainder is then divided 
between tho brother and wife, agreeably to 
the ordinances of tho law. This is accord¬ 
ing to Haneefa. Aboo Yoosaf and Moham¬ 
med are of opinion that the legatee is entitled 
to the lowest share, whatever be its araount, 
provided it do not exceed a third ; but if it 
exceed a third, an exact third must be given j 
him, end not raoro, unless the heirs be con¬ 
senting thereto. The arguinont on which 
-they ground this opinion is, that the word 
■ Sehm [portion], both in its literal and re¬ 
ceived sense, means a portion allotted to an 
.heir ; and as the smallest share is a matter 
of certainty, it is therefore adopted as the 
standard ; except where the smallest portion 
of inheritance exceed.^ a third, in which case 
the bequest is executed in the proportion of [ 
a third, as a legacy exceeding a third is not ' 
valid, unless confirmed by the heirg. .The 
argument of Haneefa is, that Sehra, accord¬ 
ing to the interpretation of the law, means 
a si jrth ; a legacy of a Sohra having been left 
in the time of the prophet, who ordained 
that a sixth of the property of the testator 
should be given to the legatee. In its literal 
sense, moreover, it bears the 'same meaning, 
because Ayass, a man skilled in tho Aralpc 
language, who w as Kazee of Bagdad, declared 
that SeJim literally signifiod a sixth, bince, 
therefore, Sohm, both in the practice of the 
LAW', and the literal signification, means a 
sixth, the legatee in cases of this kind is 
always entitled to it, and to no more. 
(Several lawyers, however, remark, that 
although this was the received sense of 
Sehm in those days, yet_ in our tiino it 
means, indefinitely, a portion, or part.) 

A bequest of part of the estate. ’ unde- 
firmly may be construed to apply to any part, 
—If a persop bequeath a part of his pro¬ 
perty ” to another without specifying to what 
amount, the heirs are at liberty to give what¬ 
ever they please to the legatee ; for here the 
amount of tho bequest is unknown ; but as 
the uncertainty with respect to that is no 
bar to its validity, it is tlicrefore valid ; and 
such being the case, and the heirs being the 
representatii'es of‘the testator, it is conse¬ 
quently at their discretion to fix the amount, 
in the same manner as the testator himself 
might do if he were living. . 

Case of aiJerson hequeathinr} first a sixths 
and a thirds to the same person,^lF a 
person bequeath “ a sixth of his property 
to another, and afterwards, before the same 
or another company,.bequeath a third ot 
his property,” to that same person, in this 
Case the legatee is entitled to a third of the 
testator’s estate, whether .the heirs he con¬ 
senting or not, the sixth being Included in 
tho latter bequest of a third. ^ 

Or, first a thirdy and dhen a sixths to the 
same person,—!^ a person bequeath a-third 



of his property'’ to another, and affcerwter|_ 
either before the same or another company, 
bequeath “a sixth of big property*’ to the 
same person, in that case tho legatee is 
entitled only to the sixth. (The proots, in 
this instance, are drawn from the Arabic.), 

A person beqaeatking a third of any •pjzr-‘ 
ticuhir property^ if two-thirds of it be hstf 
and the remainder come within a third i f tne 
testator's estate^ the legatee is entitled to the 
whole of such remainder, —If a person be- 
qiLGath to another *‘a third of his dtrais, 
arnoimting in all to three thousand, or ** a 
third of his goats,” Amounting in ail to three, 
and afterwards two-thirds of the dirtus or 
goats bo lost or destroyed, so that only one- 
third remains, and the remaining third do 
not amount to a third of the whole of the 
testator^s property (he having been in. pos¬ 
session of other things besides tho dirms or 
goats), the legatee in entitled to the complete 
remaining third ; that is, to a thousand 
dirms in tho first case, and to one goat in 
the second.. ZiJfer maintuins that the legatee . 
is entitled only to one third of what remains, 
—that is, in the first instance to one third of 
one thousand dirms, and in the second to the 
third of the value of ther goat; because tho 
heirs and the legatee having had propor¬ 
tionate claims to the whole in an iudetinito 
manner, are to participate in the loss accord- 
iag to the proportion of their claims:—in 
the same manner as holds where the effects 
are of different kinds, such as a gown, a 
slave, and a house; lor if *‘pnc of thes^ 
three ” be bequeathed to a particular person 
in an indefinite manner, and two of them be ^ 
afterwards destroyed, the - remaining, one is 
diyided between the dveirs and the legatee; 
and so likewise in the present instance. Our 
doctors, on the other hand, argue that it is 
possible completely to maintain the right of 
one of two partners (such a.s the legatee, in 
the present instance) in one of three articles, 
where they arc ail of the same idass (whence 
it is that the holder of a partnership pro¬ 
perty may be compelled, if it be pf a hoinq- 
geueous nature, to make a division of it 
among the partners; the divisionj with re¬ 
spect to any unique and specific article, being 
the right of each partner respectively) 
and as the bequest precedes tho right of the 
heirs,the right of the legatee is therefore 
completely maintained with respect to tae 
thousand dirms in questionthe case being 
in fact the same as where a person bequeaths 
another three dirms, two of which are after¬ 
wards lost,—when the remaining dirm. goes 
completely to' the legatee, according to^ ail 
onr doctors. It is otherwise where the effects 
bequeathed arc of different kinds; for there, 
after the loss pr destruction of two of the 
articles, neither the complete right of tho 
whole, nor thc’ complete particular right of 


*• The debts and bequests due ^from an 
estate are discharged previous to the distri¬ 
bution of the portions of inheritance, 
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„ of iho parties, can be maintained by 

^ mestnCm tbo remaining article; and tberc- 
Ibre^o division is not set aside in favour of 
the legatee on account of the priority of his 
claim; on the contrary, the remaining article 
is divided amon^ the parties, according to 
the nature of their respectivo claims. 

A bequest of *Hhe third an artinle, 
part of which is afterwards destroyed, holds 
with respect to a third of the re7nainder.'—^ 
If a person bequeath to another “ a third of 
hia clothing,'^ of which two thirds are after- 
v/ards destroyed, and^ the remaining third 
exceed in valvie a third of the whole pro¬ 
perty of the testator, the legatee is in that 
case entitled to only one third of the vest¬ 
ments that remain. Lawyers, however, have 



third is given to Zeyd, whether the testoitL , 
at the time of mating the will, have been 
acquainted with the death of Omar or not; 
for as a defunct is not capable of becoming 
a legatee, ho therefore cannot^ prevent a 
living person from being so ;—in the samo 
manner as where, for instance, a person be¬ 
queaths something “to Zeyd and to a WAi-i..‘ 
According to one tradition from Aboo Yoosaf 
it is said, that if the testator were not 
acquainted tvith the death of Omar, Z^yd is 
then entitled only to one half of the third ; 
for on such a supposition the will in favour 
of Omar was valid in the opinion of tho tes¬ 
tator; which sufflcicntly indicates his will 
and intention to have been that Zeyd should 
receive only one half of the third. Lut if. 


observed that this is only where the vest- on the other hand, lie w'as acquainted with. 


jnents are of different hinds ; for otherwise 
they are considered in the same light as 
dirrns;—and so likewise of all articles of 


the oiroumstanoe of Omar’s death it is 
evident that he intended that Zeyd should 
receive the whole, as a will in. favour of a 


weight, or measiiremont of capacity, as it is i dead man is vain and useless, 
possible, in those also, to maintain complete i A leqacy being hequertihed to ttoo persons 
the right of particular partners to particular indefinitely^ if one of them die, a moiety of it 
portions,—whence it is that a division of only goes to the other .— If a person will that 

one third of his property “be divided, as a 


such among partners may be compelled. 

If a person bequeath to another “ the third 
of his three slaves,’’ and two of them after¬ 
wards dio, the legatee is entitled only to a 
third of the value of the remaining slave; 
and Iho same rule also holds with respect 
to different houses. Some say that this is 
according to .Haneefa only; and others, that 
it is the opinion of all our doctors. The 


property ' 

legacy, between 2 eyu and Omau,” and 
Omar bo at that time dead, Zeyd is entitled 
to only one half of the third ; for the words 
used by tho testator clearly denote his iiitoH' 
tion that each should have an half; but 
Omar being at that time dead, the svill with 
respect to him is void. 

A bequest made by a poor man is of force 


compiler of tho Hedaya remarks that it is , if he afterwards become rich. —If a person 
approved, proceeding upon the general rule [ who is poor bequeatli to another “ the third 
Hr'We stated, that. **iti nil artinlna whinhlof his property,’’ and afterwards become 

rich, tho legatee is in that case entitled to a 
third of his estate, to whatever amount; for 
the bequest does not take efl'ect until after 
the death of the testatorand therefore tho 
condition of its validity is, his being pos¬ 
sessed of property at the time of his decease. 
The YAW IS also tlie same in case the testator, 
being rich at the time of making the wiH, 
should afterwards become poor, and again 
acquire wealth. 

A bequest of any article, not existing in 
fjie possession or disposal of tlie testator at 
decease, is If a person bequeath 

'■ a third of his goats” to another, and it 
happen either that he- has no goats, or that 
such as he had were destroyed before Ms 
death, the bequest is null; for the condition 
of its validity is, the testator being possessed 
of the property at tho time of his decease, 
which la not hero the case. If, on tho con¬ 
trary, having no goats at the time of making 
the will, ho should afterwards acquire goats, 
so as to leave some at his death, one third of 
them goes as a legacy to Zevd (according to 
the Kawayet^ Sahoeh); for nere the condi¬ 
tion of validity (namely, that the testator 
die possessed of tho property) exists. 

Unless it was referred to his property, in 
which case it must he discharged by a pay- 
ment of the value.— a person bequeath a 
GOAT of his property” to Zeyd, and after¬ 
wards die without leaving any goats, the 


before stated, that, “m all articles which 
admit of the rights of the partners being 
united in them, it is practicable to unite the 
right of the lef^atee.” 

A legacy of money must be paid in full 
with the property in hand, although all the 
rest of the estate should he expended in debts, 

—If a person whose estate consists, partly of 
ready money, and partly of debts duo to 
him from others, bequeath to another one 
thousand dirms, and that sum exceed not a 
third of the existent property, it is paid to 

the legatee without any deduction. If, on . ^_ __ 

the contrary, it exceed a third of tho ready ! Im decease, is 
property, he is only to receive a third of the 
amount in hand; and afterwards a third 
must be paid him, of whatever sums may 
occasionally be recovered by the heirs, until 
in this manner the amount of the legacy he 
completely discharged. The reason of this 
is that the legatee is (as it were) a partner 
with the lieirs ; and therefore, it his claim 
in. particular wore discharged with the ready 
property (by its being applied to the payment 
of the whole of his legacy), an injury would 
be occasioned to the right of the heirs, as 
ready money is allowed to be preferable to 
money that is due. 

A legacy left to two persons, one of them 
being at that time dead, goes entire to the 
living legatee, —If a person leave a third of ■ 
his property, “to Zeyd and Omab,” and 
Omar bo at that time dead, the whole of the 







■'S.- 


WILLS. 


of ;i goal must in that case bo paid to| a participator with thenv, by aaying^^ 
for the testator's expression a GOAT.rhave .made thee Bicker a sharer with 51 
ol'Htus Tjroperty'' 



i expression 

denotes Ms iatentioa to I and Omar,’' 


Zeyd 

Bicker is in that case entitled 


bequeath the worth of the animal, .If, onUo a-third of eaoh of their portions, in order 
tho^ contrary, he neither bequeath “ a goat that ho may be put on an equality, aa the 


of his property,'' nor “ one* of his goats, 
but simply “ a goat^' (to Zeyd), without any 
relation to hia property or herd of goats^, in 
that case there is a difference of opinion, 
some saying that the bequest is not valid, as 
the absolute expression of the testator de- 


words^ of the testator OYidently imply that 
intention, for the term used by him [Shirkat] 
literally means equality, which it is here 
possible to x>reserve, and there is no imprac- 
I ticability in the execution of the bequest. It 
' is otherwise, where the portions of the lega- 


notes his intentioii to have been a legacy of tees are unequal, fi,s if the legacy of Zeyd, 


the animal itself, of Avhieh he had none,— 
whiial- others'maintain it to be valid, for this 
reason, that the testator having specified a 
goat, of which he had none, must be sup¬ 
posed to have intended the worth of it. If, 
on the other hand, the W'ords of the testator 
were, “ I bequeath one of my goats/* in 
that case the bequest is evidently invalid; 
because the relation to hia herd of j^oats | 


were four hundred dirms and that of Omar 
two hundred, and Bicker were declared 
by the testator to be a sharer with them; 
for in that case the. establishment of an. 
equality is impracticable, and therefore 
Bicker is entitled to receive a moiety of each 
of their shares, that they may be brought as 
nearly on an equality ns possible. 

An acknowledgmmt of deht, upon a death- 


determinij^s the legacy to have been restricted i hed, fs efficient to the.extent of a third of the 
to the auimal itself. (A variety of cases of: estate.-^l^ a person, on hia death-bed, say to 


this nature occur, and are determined on the 
principle now stated.) 


his heirs, / I arm indebted to Zeyd, and'you 
must credit what he says,’’ in. that case the 


Disirihution of a hequCat made indefinitely claim of Zeyd, fo any. amount not exceeding 


to three different descripUnns of persons. 
Il' a person, bequeath 


a third of the estate, must be 


admitted, 
This 


a third of his pro- although the heirs should falsif^y it, 
perty to .his Am-Waltps, to the distressed, I proceeds on a favourable construction. Ana- 
Uiid to b^irgars,’’ and the Am - Walids i logy would suggest that the declaration 


amomit to three in all,-*-in that case, accord¬ 
ing to the two .Elders, a third of his property 
is, after his death, divided into five shares, 
of which three are given equally among the 
Am-Walids, one to the distressed, and one 


of Zeyd is not to be credited ; for although 
an acknowledgment concerning a thing un- 
dchned be approved, still its effect depends 
upon the ascertainment, of it; and as that 
oannofc be liad, because of the death of the 


to beggars. Mohammed, on the contrary, ^ acknowdedger, it would follow that the 


says that it is to be divided into seven 
shares, of which three are distributed in 
equal portions among the Am-Walids, two 
given to the distressed, and two to beggars,* 
Or, to an individual^ and a pariiciilai\ 
class of p)eople. —If a person bequeath ‘‘a 
third of his property to a'certain person and 
to the distressed/* in that case,*according to 


declaration of Zeyd is of no weight. The 
reason, however, for a more favourable con¬ 
struction, in this particular, is, that the 
object of the aclcnowlcdger ,is evidently to 
( 5 'ive Zeyd a preference over his heirs ; and 
it being possible to execute his design in the 
way of a bequest, and men being (moreover) 
desirous of discharging themselves of obli- 


the two Elders, the third is divided into two i gations where they may know of the debt 
equal parts, one of which is given to the itself, but are uncertain as to the amount 


person named, and the other to the dis¬ 
tressed; whereas Mahommed maintains, that 
it must be divided into three shares, one to 
bo given to the said, person, and two to the 
distressed. 

Or to a particular dlass of people alone .— 
If a person bequeath “a third of his pro- 
_ perty to the distressed,’’ the two Elders are 
' of opinion that the executor may in that 
case give the W'hole of the third to one dis¬ 
tressed person; whereas Mohammed holds 
that-it cannot be given to fewer than two. 

.Case of a third person heing admitted^ hy 
the testator^ to a participation with two other 
legatees.—I f a person bequeath one hun¬ 
dred dirms* to Zeyd, and one-hundred to 
Amroo, and afterwards declare. Bicker to hd 


"•^ Tho arguments are here omitted, as (in 
this and some following instances) they turn 
on certain peculiarities in the grammar of 
. the Arabic language. 


(as having forgotten it), the acknowledg¬ 
ment is therefore considered equivalent to a 
bequest of which the amount is left to the 
determination of the legatee,—wbenco the 
matter 'is^regarded in the same light as if 
the acknowledger had said to his heirs, “if 
Zeyd come and claim any thing from you on 
my behalf, pay him the same, to whatever 
amount,”—which declaration would be re¬ 
cognized and comp.l,iGd with, to the amount 
of one third of the estate ; and the acknow- 
ledgraent being thus equivalent to a bequest, 
the'declaration of Zeyd must be' credited to 
the amount of one third of the acknow¬ 
ledger's estate, and no more. If, therefore, 
besides the acknowledgment’in question, the 
dying person had made various bequests, in 
favour of others,, one third of his estate 
must btj set apart'for the legatees, and two 
tliirds for the heirs, when both parties must 
be required “to verify the declaration of 
Ze^d to such extent as they raeiy think- 
I proper.” Ifow, if both parties acknowledge 








WILLS. 


IS ''B®L]ji|^CnAP. 11,] 

* . something owing to Zoydj it is 

oyident that there rests a debt upon the 
esthtb'^liecting the shares of each respec¬ 
tively ; and accordingly, a deduction is 
made from the legatees, to the muoant of 
one third of what they acknowledge to be 
owing to 2jeyd, and from the heirs, to tho, 
amoimt of two thirds of what they have so 
aoknowredged, in order that the acknow¬ 
ledgment of each party may be carried into 
execution in proportion to his right in the 
whole estate. If Zeyd should claim still 
more than what falls to him in yirtue of 
this acknowledgment of the parties, each 
party [the heirs and legatees] must be 
respectively required to tuako oath, to the 
best of their knowledge, or, in other words, 
to this effect, that “they do not know'' of 
any more being due to Zeydj'^y-for they 
cannot be required to swear positively, as 
their oath regards a matter between the 
claimant and the acknowledger merely, aucl 
in which they are not principals. 

yi joint hciiuest to an heir and a stranger 
is executed in favour of the latter onlg, to 
the extent of one half.—lv a person bequeath 
any article jointly to one of his heirs and a 
stranger, m this case the bequest in favour 
of the heir is not admitted, and a moiety 
only of the legacy is given to the stranger ; 
b(3eauae, as an heir possesses the capacity of 
being a legatee,"^ ho therefore obstructs the 
stranger in the title which he would other¬ 
wise have to the complete legacy. It is not 
so wdiere a legacy is left between one person 
living and another dead, for here the whole 
goes to the living legatee, since as a dead 
person is incapable of succeeding to a 
bequest, there is no obstruction in this 
instance. 

And so Hkeicise a joint hegvest to the 
murderer of the testator and a stranger ,— 
If a person make a will jointly in favour of 
his murderer and a stranger, in that case 
the murderer is not entitled to any thing, , 
and the stranger receives only a moiety of 
the legacy, for the reason assigned in the 
foregoing case, to wit, that the murderer 
(like an heir) possesses the capacity of being 
a legatee, and therefore obstnicta the 
stranger’s title to the whole, as there stated. 
It is otherwise where a person, on his death¬ 
bed, makes a declaration of any specific 
thing or sum due by him to one of his heirs 
and a stranger jointly; for there the declara¬ 
tion is invalid as well with respect to tho 
stranger as the heir. The reason of this 
distinction is, that a will or bequest is an 
indication of endowment; and as, hy it, a 
joint concern is established between the two 
legatees, tho bequest is therefore valid with 


* The incapacity of an heir to succeed to 
a legacy does not arise from any natural or 
origiiuil defect in him, hut is occasioued 
solely by the ordinance of the law in this 
particular, which suspends it upon tho 
consent of his co-heirs. 




respect to him, of the two, who is not 
a legal incapacity, namely, the stranger ^ 
whereas a declaration, or acknowledgment 
is an annunciation of the right of the parties 
in whose favour it is made, referred to a past 
time, under the description of joint concern, 
a thing which cannot be established; for the 
establishment of it with respect to tho 
stranger only, independent of the descrip¬ 
tion of joint concern, is contrary to the 
tenor of tho dying person’s declaration; 
and the establishment of it (on the other 
hand) in the manner of joint conoeru, occa¬ 
sions the establishment of a. declaration in 
favour of an heir, upon a deathbed, which 
is unlawful 

Atny accident occasioning certainty with 
respect to the legatees ayintds the wilL —If a 
person bequeath throe garments of difiorent 
prices, leaving the best to Zeyd, the next in 
value to Omar, and tho worst to Bicker, and 
one of those garments bo afterwards lost, 
without its being known which of them it 
was, and tho heirs of the testator deolaro, to 
each legatee in particular, that “ his share is 
lost,’' the bequest is null in toto, as it is in 
this case uncertain who are the legatees, and 
such uncertainty occasions an annulment of 
the will, since the Kazee cannot pass a 
decree concerning a thing unknown. If, on 
the contrary, the heirs make over the two 
remaining garments to the legatees, the 
bequest is not null, but still continues in 
force, and those two garments are divided 
among thorn, by t'wo thirds of the best being 
given to !<eyd, two thirds of the worst to 
Bicker, and the remaining third of each to 
Omar, 

Bequest of an apartment in a partnership 
house. Zeyd bequeath to Omar a specific 
apartment^ of a house held in partnership 
between him and Bicker, it is requisite that 
a. partition be made of the house ; and then, 
4f the apartment so bequeathed should fall 
, within the share of Zeyd, it must be given 
to Omar as his legacy, according to tho two 
.Elders; whereas, according to Mohammed, 
ho IS entitled only to one half of it. If, on 
the other hand, the apartment so bequeathed 
should not fall within the share of ^^eyd, 
then, according to the two Eiders, a number 
of cubits equal to the size of the bequeathed 
apartment must be given to Omar from the 
share of Zeyd, whereas, according to Moham¬ 
med, he is entitled only to lialf that number 
The argument of Mohammed is that in this 
caso tho testator has bequeathed partly his 
own property, and partly the property of 
another, inasmuch as the house was shared 
equally between him and Bicker in all its 
parts. Tho bequc&t, therefore, takes efieot 
with respect to tho former, but rornains 
suspended with respect to the latter; and if, 
,upon the partition (which is a species of 
I exchange), the apartment fall within the 
j share of Zeyd, still that part of tlio bequest 
■ which had remained suspended does not take 
] effect, any more than where a person he- 
I queaths to another some article which docs 


J 


I 
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i^beiopg to liiffl; and afterwards purchases 
Where, moreover, upon aparti- 
"tiOTrof the house, the apartment in question 
falls to the share of the testator, his bequest 
• takes-effect with respect to the actual legacy, 
namely, an half of the apartment; whereas 
if, on the contrary, it fails to the lot of 


‘Qt 


meant that the apayfcment should 
Omar, provided' it fell to his- share upon 
a partition, or otherwise a stun Of mcaaiire- 
ment equivalent to it;—this case being 
analogous to that of a man suspending 
the freedom of a child born of his female 
slave, and the divorce of his wife, upon the 


Bicker, Ainroo (the legatee) is to receive from'! circumstance of his female slave bearing tho 
the'Share of Zeyd, a number of yards equi- • child (by saying, “ upon my female slave 
valent to half the apartment; because,'upon j being delivered of her rirst-boin child, such 
the actual legacy failing the beqjiicst must be child is free and my wife divorced*’) ; “which 


excepted by means of the consideration 
received in exchange for it; iu the same 
manner as where a person bequeaths a slave 
who is afterwards killed ; in which case the 
legacy must be executed from the compensa¬ 
tion received for jiis blood (contrary to 
where tlie slave ia sold ; lor in this case the 
bequest has no connexion with the price 
received, but is completely annulled by the ! Zeyd is to 
sale ; whereas a bequest is not annulled by a !. W'hich nino 
partition, as that is also a species of separa- 


is construed to mean any child, to produce 
the divorce, and a living cliild to produce 
the emancipation.—J It is to be observed 
that whore the apartment does not fall to 
the share of Zeyd, if tho extent of the 
W'hole liouse be one hundred cubits, arid 
that of the apartment ten, Mahommed iu 
that case is of opinion that tho share of 
be divided into ten parts, of 
must be given to the heirs, 
and one to Omar ;—whereas the two Elders 


tion of property).—-The argument of the two ' hold that tho share of Zeyd is to be divided 

li^l .J ^ ^ ^ ^ V«rkfi I V ^ \ r\ ’•'44* rK-r ri rt vi rv >■* er 4* 1% rt r>'> 


Elders is,* that -the testator has certainly 
meant to bequeath an article in which his 
property may be firmly and solidly estab¬ 
lished by meansof partition ; for his apparent 
object is to bcwjueath an article which in 
every rcsx)e0t nniy be productive of Use; and 
that can be accomplished only by partition, 
aa the use of a thing of which the property, 
is shared in''common with another is defec.- 
tive.—Where, therefore, the apartment be¬ 
queathed, upon a partition being, made, falls 
to the share of Zeyd, and his property in it 
is firmly established in toto, his bequest of it 
takes complete effect. With riispeetto what 
is urged by Mohammed, that “partition is a 
sort of exchange,” it may be replied that the 
quality of exchange, in partition, is merely 
secondary, tho original de>sign of partition 
being, that each may enjoy the complete use 
of his own sliare (whence it is that the 
parties may be compelled to a partition of 
it); according to which original design the 
apartment may be said to liave been in the 
possession of Zeyd from the beginning.. 
Where, on the other hand, it falls to the 
share of Bicker, in that case the bequest of 
Zeyd takes effect from the share allotted to 
him, to the quantity of cubits of the whole 
apartment; because that quantity is the 
consideration for the apartment, as has 
been already stated;—or, because the be- 
exuest must be thus construed, that the 
testator, by the apartment, merely meant 
a sum of measurement equivalent thereto, 
in order that his design ruay be answered 
as far as the nature of the case admits;* 
—or else, because the testator may have 


« An-objoction and reply are hero stated, 
which the translator prefers inserting in a 
noto-in order lo avoid an interruption of the 
context, , , , .... 

‘UtoBCTiow.—If such be the testators 
meaning, why is tho particular apartment 


into five parts, of which one must be given 
to Omar, and four to the testator’s heirs. 
(With respect to what is mentioned in the 
Heclaya, that [according to the two Elders] 

“ the share of tho testator is divided into 
eleven parts, of whioh two are given to 
Omar and nine to the heirs,it is a mistake, 
for this mode of division obtains.only* in 
cas'es of declaration or acknowledgmmit.) it 
is here proper to remark that if an acknow¬ 
ledgment be made under tlm same circuTn- 
stances as are here stated, as if Zeyd should 
declare an apartment of tho .extent of ten 
cubits, in a house of one hundred cubits, 
which he possessed iii common with another, 
to be the property of Omar, soino say that iu 
this case also a difference of’opinion obtains 
between tho two JSlders and Mohammed; 
whilst; others maintain that there is no 
difFerenoe of doctrine in this point. Moham¬ 
med also holding (in common “with the two 
Elders) that iu case the said apartment fall 
to the share of Zuyd, it goes complete-to the 
acknowledgee [tho person in whose favour 
the acknowledgment is made], or otherwise, 
that the share of the acknowledger is divided 
intp eleven parts, of which two are given to ' 
the acknowledgee and niriQ to the aoknow- 
ledgor.' The reaf-'on of this lust acljiistmeiit 
ifl that the acknowledger here makes his 

given to Omar when it falls to' the share of 
Zeyd?” 

“ ItErLY,—The apartment in question 
made' the legacy, where it fails to the shard 
of Zeyd,' for this reasonrthat in thus settling 
tho matter a regard is paid to tho two chief 
distinguishing circumstances of the case, 
namely, the quantity or sum [of tho thing 
bequeathed], and the investiture [of the 
legatee] with the actual apartmentand 
as, where the apartment falls to the lot of 
Bicker, it is impossible to pay attention to 
both circumstances,' it accordingly in that 
case suffices to pay attention to the first."' 
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•^iAoE&(^s\^rJ^mont to ^ this purpose ; “ the 
^ht^sc^v^hieh, exclusive of that apartment, 


11 te validity of a bequest of money helo\\^ 
ing to another rests upon the jgroprietof's 



measures ninUy cubits, is the joint property j consent.—li' a person bequeath a thousand 
of me and my partner,—of which forty-live | dirms that belong* to another, tJie execution 


appertain to mo; 
claims ten cubits from the fifty which fall to 
the share of the acknowledger. The hfty 
cubits therefore, which constitute a moiety of 
the house, are divided between the acknow¬ 
ledger and ackno-wledgee in this way,^ that 


and the acknowledgee I of the bequest rests entirely on the consent 


of the proprietor, and it is optional in him to 
confirm it, or not, as he pleases. If he, 
therefore, after the death of the testator, 
give his consent, the bequest is valkl^ and 
the money paid to the legatee acoordingJ|y. 


tho acknowleclgec takes in the proportion of This consent, however, is purely voluntary 
ten cubits, and the acknowledger in the pro- and ^ gratuitous ; whence if, after having 


portion of forty-five, and accordingly that 
moiety of the house is disposed ot in eleven 
shares. It is otherwise with respect to 


bequest, us before 
mode of division 


a| 


signified it, the person refuse to pay the 
money, it is lawful. 

An heir^ after parlitwn of the estate^ aC'- 


stated; for there knoivledging a bequest in favoto'of another ^ 

cannot obtain, as the j -niiist pay the acknowledged legatee his pro- 


testator, in making his bequest, cannot \>Q\portion of such bequest. — If two sons make 
supposed to have said ‘‘this house, excei>t a partition of their father's estate, and one 
such an apartment, is in common between ; of them then declare that “ his father had 

-- I bequeathed a third of his property to Zeyd,*' 

I he [the declarer] must in that case make 
I over a third of his portion to Zeyd. This 
I proceeds ux)on a favourable construction, 
j Mohammed, on the contrary, maintains that 
j the declarer is to make over an half of his 
portion to Zeyd (and such is what analogy 
would suggest); because when this son made 
the declaration that Zeyd avus entitled to a 
third, he then in fact declared Zeyd to be 
entitled to ns much as himself, whence it is 
requisite that he make over a moiety of Ms 
portion to him, in order that botli may be 
jdaced on an equality. The reason, how¬ 
ever, for a more favourable construction in 
this particular is, that the son has here made 
a declaration, in favour of Zeyd, of oue 
third, affecting the whole estate indefinitely j 
and us the whole estate has gone in two por¬ 
tions, each falling to each son re3x>ectively, it 
follows that the son has made his declaration 
in favour of Zeyd with respect only to a 
third of his own portion. 

Bequest of a female shire tvho {previous to 
the partitw?i of the estate) pi'oduces a child, 
— Tf a person bequeath a particular female 
slave to Zeyd, and after his death the said 
slave bring forth a child, tho legatee is in 
that case entitled to both the mother and 
child, provided, however, that their added 
value do not exoeccl a third of tho estate, for 
then Zeyd is to receive the female slave, as 
tar aa a third ot the estate, and if her value 


me and my partner,since if he were to 
speak thus his bequest would be null, as the 
bequest of another's property is not ap¬ 
proved. Mohammed further remarks that 
the difference between a bequest and an 
aeknowledgmont is this, that an acknow¬ 
ledgment affecting the property of another 
is approved (insomuch that if a person were 
to declare that “such a thing, hmd by Zeyd, 
is the property of Amroo,” and this person 
should at any time thereafter become pro¬ 
prietor of that thing, he is directed to 
deliver it up to Amroo), whereas a bequest 
of the x^roperty of another is utterly null 
and void, insomuch that if a person bequeath 
any thing belonging to another, and after¬ 
wards become proprietor of that thing, and 
die, stiU the bequest is of no effect. * 


* There being hero a considerable devia¬ 
tion from the original text, and also some 
confusion in the subject (owing to the quan¬ 
tity of extraneous matter introduced by the 
Persian commentators), the translator thinks 
it his duty to give the avIioIg passage lite¬ 
rally, from X p. 682to * p. 683, as stated in the 
Arabic copy.—“Where the apartment falls 
to the other partner, not the testator, the 
house measuring one hundred cubits, and 
the apartinont ten cubits, the testator’s share 
is divided into ten lots, nine for the heirs, 
and one for the legatee.—This is according 
to Mohammed; for ho supposes the legatee 
to multiply a moiety of the apartment by 
five (the number of cubits it measures), and 
the aeirs tho half of tho remainder of the 
house by forty-five; and thus the whole will 
compose five lots [of ten cubits], which 
makes ten [lots of five cubits],—But accord¬ 
ing to the two [Elders] it is divided into 
eleven lots; because they suppose the legatee 
to multiply by ten, and tho heirs by forty- 
five ; and thus tho Avhole composes eleven 
lots, two for the legatee, and nine for the 
heirs,—If declaration [acknowledgment] be | 
put in the place of bequest, it is said there is 
a difference of opinionbut it is also said 1 
that tliere is no difference on tho part of 


Mohamraecl,—the only difference, according 
to Mm, being that an acknowledgment 
affecting the property of another is valid,-— 
insomuch that he who inakoa an acknow¬ 
ledgment concerning property possessed by 
another in favour of a different person, and 
afterwards obtains possession of the same, 
must be directed to give it up to the aokiiow - 
kdgeo;—whereas a bequest affecting the 
property of another is null; inscmuch that 
if the testator J^hould by any nioims after¬ 
wards became x>osse8sed of that property, 
and then die, still his bequest does not pass" 
[if of no efiVotJ. 
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f i»lnirf of the third, the residue must bo made 
—up to him from the Taluo of the child. This 
■U aocordiug* t.> Haneefa.^ The two disciples, 
’on tlie contrary, maintain that in this case 
•the legatee is to receive to the amount of a 
third of the property from both the mother 
and child, in proportion to their respective 
values. Thus if the value of the mother be 
three hundred dirma, that of the child the 
same, and. the other effects amount to six 
hundred dirnis, the whole forms an estate of 
one thousand two hundred dirms, of which 
a third is four hundred. Kow JIaneefa holds 
that in this case the female slave must be 
made over to the legatee in payment of three 
hundred dirms, and he also receives one 
hundred deducted. from the valuo of the 
childwhereas the tw'o disciples maintain 
that he is entitled to a deduction of two thirds 
from the value of each. The argument of the 
two disciples is, that the child is virtually 
included m the bequest, from its being (as it 
were) a dependent on the original subject of 
it, and that, therefore the bequest must be 
executed proportionally from both, without 
preference or distinction,—The argument of 
Ilaneefa is, that the mother is the original 
subject of the bequest, and the child only 
a dependent and the ' dependent cannot 
obstruct the original. If, moreover, tho be¬ 
quest were executed equally from both, it 
induces this consequence, that a part of the 
legacy is sidit off from the original subject, 
which is unlawful. All that is here advanced 
proceeds on a supposition of the birth of the 
child happening prior to the partition, and 
the acceptance of the legatee; for if it should 
take place afterwards, the child incontestibly 
belongs to him, as being the offspring of his 
property; for liis right in the slave* was 
liilly and completely established by the par¬ 
tition. 

Section. 

Of the. Period of Malang WUU. 

Gratuitous acts^ of immediate operation^ 
if executed upon a deedhbed^ fake effect to 
the extent of one third of the property only .— 
It is to be observed, as a general rule, that 
where a person performs, with hia property, 
any gratuitous deed, of immediate opera¬ 
tion (that is, not restricted to his deatn), if 
ho he in health at the time, such deed is 
valid to the extent of all liis property,—or, 
if he bo sick,* it takes effect to the extent of 
one third of his property; and where a 
person performs such deed, with Ins' pro¬ 
perty, restricted to the circumvstance of his 
decease, it takes effect to the e^^tent of a 
third of' his property, whether, at the time, 


* Arab. Mareez.—This term (as has hoen 
already observed) literally means sick. In 
the language of.tho. xaw, ho\vever, it'is 
abv%ys used to signify a dying person,—that 
is, “ sick of a mortal illness; and in that 
sense it is invariably to be understood 
throughout ‘this book, 


% 

he be sick or in health, xlf on the 
a person makes an acknowledgment of debt, 
such acknowledgment is of effect to the 
whole extent of his property, notwithstand¬ 
ing it be made during sickness, as this is not 
a gratuitous deed. Still, however, a decla¬ 
ration of this nature, made in health, pre¬ 
cedes a.declaration of the same nature mad© 
in sickness. _ If is also to be remarked, that 
a sickness of which a person afterwords re¬ 
covers is considered,.in law, as health.* 

An acknowledgment on a deathbed is valid 
in favour q/ a person vAio afterwards be¬ 
comes an heir; but not a bequest or gift .,— 
Ip a sick person make an acknowledgment 
of debt in favour of a strange woman, or 
make^a bequest in hor favour, or bestow a 
gift upon her, and afterwards marry her, 
and then die, the acknowledgment is valid; 
but the bequest or gift is void ; for the nul¬ 
lity of an acknowledgment in favour of an 
heir depends on the person having been an 
heir at the time of making it, whereas the 
nullity of a bequest in favour of an heir 
depend.s on the legatee being so at the time 
of the testator’s death, as has been already 
explained; and as the woman was not an 
heir at the time of the acknowledgment, but 
had become so [by marriagej at the time of 
the testator’s death, the acknowledgment is 
therefore valid, but the bequest is void; and 
so likewise tho gift, it being subject to the 
same rule as the bequest. 

Neither is an acknowledgment so made 
valid^ if the principle of inheritance had 
existed in the person previous to theuhcd .— 
Ip a sick person make an acknowledgment 
of debt due by him to his son, or make a 
bequest in his favour, or bestow a gift upon 
him, at a time when the son was a Christian, 
and he [the son] afterwards, previous to his 
father’s death, become a Mussulmnu, all 
those deeds of acknowledgment, gift, or be¬ 
quest, are void: the bequest and the gift, 
because of the sou being an heir at tlie death 
of his father, as above explained; and the 
aekuowledgmenfc, because, although the son, 
on account of the bar (namely difference of 
religion),, was not an lieir at the time of 
making it, still the cause of inheritance 
(namely consanguinity) did then exist, which 
throws an imputation on the father, as it 
engenders a suspicion that ho may have 
made a false declaration, in order to secure 
the descent of part of his fortune to his son. 
it -is different in the case of marriage, as . 
above stated; for there tho caiiso of inhe¬ 
ritance (namely, marriage), occurred poste¬ 
rior to the acknowledgment; and had no 
existence previous thereto; for supposing 
the moiTiage to have existed at the period of 
making the acknowledgment, and that the 
wife, being then a Christian, should after- 


* This passage has no place in the Arabic 
copy. has been introduced in the Per¬ 
sian version as a premiss necessary to the 
completely understanding of what follows. 
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waF4|^efore tlie husband^a death, become; their illiieas, or after they are bedridden, 


a^Miisanlman, in, that case it [the acknow 
ledgment] would not be valid. 

Such acknowledgmenty gift^ or lefiuest, in 
facour of a flow, being a sUwe^ who afterwards 
becomes free previous to the fathe'C’s decease^ 
is nevertheUss a sick person make illness, 

an acknowledgment of debt due by him to 
his son, who is an absolute slave or Moka- 
tib,—or bestow a gift upon him, or make a 
bequest in his favour, and the son should 
afterwards, before the death of his father, 
obtain his liberty, in that case none of these 
deeds are valid, because of the reasons ex¬ 
plained in the preceding example. It is 
related, in the Mubsoot, under the head of 
Acknowledgments, that “ the acknowle<ig- 
nient of a sick person in favour of his son 
who is a slave is valid, provided the slave he 
not in debt; for in that case the acknow¬ 
ledgment is, in effect, in favour of the 
master, who is a stranger; and an acknow¬ 
ledgment in favour of a stranger is valid;— 
whereas, if the sla?e were involved in debt, 
his father’s acknowledgment in his favour 
would not ho valid, as in such case it could 
not be coiistnied to be in favour of the 
master, since an indebted slave is the pro¬ 
prietor of his own acquisitions.”—The be¬ 
quest is, however, invalid, because to estab¬ 
lish it regard must be paid to the time of 
the testator’s death, and tho_ son is at that 
time an heir, as being then free. With re¬ 
spect, indeed, to the gitt, it is said to he 
valid,* provided the slave ho not indebted ; 


such gift takes effect from the third of their 
property, because at «uoh a time there is 
apprehension of death (whence medicine is 
then* administered to them), and therefore 
the disorder is then considered as a deathbed 


CKAFTEPw- III. 

OP KMANCIPATIO:V XJPOK A DEATHBED J AND 
OF WIIJ.S EELATIVE TO EMANCrPATION. 

• JE^nancipatton^ gift, and acts of Mohahat, 
on a deathbed, take effect to the extent of a 
third of the property/, —If a person, on his 
deathbed, emancipate a slave, or give a por¬ 
tion of his property to another, or make a 
Mohahat,* in purchase or sale, by buying an 
article at an over-value, or selling it at an 
under-value,—or concerning tho dower, hire, 
or so forth,—or become security’’ for another, 
all these deeds are considered in the light of 
a bequest, and take effect to tho extent of a 
third of his estate. 

Case of a Mohahat, and an emancipation 
the same person, —If a sick [dying] per¬ 
son make a Mohahat {of any kindht and 
then emancipate his slave, and [after his 
death] the third of his property suffiOQ not 
for both, in that case Haneefa is of opinion 
because a gift is an immediate transfer and | tLat the Mohahat has the preference in 
investiture; and as the son is at that period : other words, if, after executing the Mohahat, 

• ■ .. “ ’ ” any part of the third remain, the slave is, 

without recompense, free in that proportion, 
and must perform ^emancipatory labour for 
the remainder of his value,—or for his full 
value, if nothing remain.—If, on the eon- 


a slave, the gift is in effect in favour of his 
master, but if he be involved in debt the 
gift is invalid, as in that case he is master of 
his own acquisitions, and a gift is considered 
as such. According to the more commonly 
received authorities, however, the gift is 
void on either supposition; for as a gift 
during a mortal illness is equivalent to a 
bequest, it is therefore invalid, in the same 
manner as a bequest would be which was 
made in favour of the same person. ^ 

Rule for ascertaining a deathbed illness, 
Paeadyttc, gouty, or consumptive pei’sons, 
where their disorder has continued for a 
length of time, and they are in no immediate 
danger of death, do not fall under the de¬ 
scription of sick [Mareez], whence deeds of 
gift, executed by such, take effect to the 
extent of their whole property; because, 
when a long time has elapsed, the patient 
has become familiarized to his disease, which 
is not then accounted as sickness. (The 
length of time requisite, by its lapse, to do 
away the idea of sickness in those cases is 
determined at one year; and if after that 
time the invalid should become bedridden, 
he is then accounted as one recently sick). 
If, theretbre, any of the sick persons thus 
described, make. a 'gift in the beginning of 


Probably meaning in tho Mabsoot.'* 


trary, the xierson first emancipate the slave, 
and then make tho Mohahat, tho slave, 
and the person in whoso favour the Mohahat 
is made, are upon a perfect equality, 
and each takes from ^ the third of the estate 
in proportion to his right ;— as, for instance, 


• Moliabat literally signifies connivemce.— 
Thus, a purchaser or scllei' who gives more, 
or takes less, for an article than its real value;. 
connives at the loss.—This term, therefore, is 
not confined to sale, but extends to every act 
in which the person connives at his own loss, 
such as, (in the case of dower) paying tho 
wife more than ^she is entitled to, or (in a 
ease of hire) paying the hireling more than 
ho had agreed for.“The translator preserves 
the original term, as it is purely technical.— 
The Arabic text expresses this passage with 
great brevity: ‘ ‘ Whoso trees his slave in sick- 
ness, or sells, or connives, or gives, it is hiw- 
. ful, and recognized to tho extent of a third 
of his property.^’ 

t That IS, “ execute any contract^ or per¬ 
form any act, by which he sustains a wilful 
loss.” . 
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fdave ifl emancipated from the third 
df-tiie estate in the proportion of his 
value, and performs em-ancipatory labour 
for the remaindoi’,—and the person in wlioso 
favour the Mohabat is made takes in the pro¬ 
portion of bis Mohabat, and makes good ttie 
remainder.—The two disciples maintain that 
the emancipation has the preference in both 
cases, for it is the stronger, inasmuch as it 
does not admit of retractation. Haneefa, on 
the contrary, maintains that Mohabat is the 
stronger, as being interwoven in a compact 
of exchange: contrary to emancipation, for 
in that there ia no exchange. If, therefore, 
the Mohabat be first made, it sets aside the 
emancipation, because of the comparative 
weakness thereof*whereas, if the omanci- 
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the two disciples maintain that in botls-olsls--^ 
the emancipation is to be preferred. ^ ^ 

Mohahat or emancipation precede^ i7i their 
execution^ the actual It is to be 

observed, as a standing rule,* that where 
a person bequeaths several legacies, and the 
tl’jrd of his property suffices for the payment 
of the whole, they arc all earned into execu¬ 
tion without a preference being given to 
either. But if, besides these legacies, he 
should in his last illness emancipate a slave, 
or direct the omancipation to take place after 
his death, or sell something by Moha^t,— 
in that case both kinds of emancipation, as 
well as the Mohabat, are preferred to the 
legacies, and must therefore he first executed 
from the third of the estate, and the remain- 


weakness thereotwhereas, it xne emanci- noiu tuo - 

patioii be first made, it obstructs the Moha- | der (if there be any) is then dividtd equally 


bat, because of its priorit 5 ;’, but still does not 
set it aside, as emancipation is incapable of 
setting aside a Mohabat -. ' whence, in this 
imsUnce, both are placed upon a footing. 
According, therefore, to this difierenco of 


among the legatees. 

The appropriation of a sunif bp beciuest^ to 
the e?nanc{pation of a slave is annulled by the 
subsequent loss or ftidure of any part of it; 
hid not the appropriation of a mm to the 


According, therefore, to this drnerenco oi ouz not, uiv 

opinion, if a person be possessed of two slaves, performance of a pilgrimage, Ii a person, 
oL valued at two hundred dirnis, and the ' onlus doathhed, setasi^c one hiinte 
other at one hundred, and first sell tho for- and will that after his death the said sum 
mer by a Mohahat sale, for one hundred 1 ^^ >^PPLed to the emancipation of a 
dirras, and afterwards emancipate the latter, ' and one dirm of the niunb-'i: be 

and dirieaving no other pimperty, in that lost, m that case Haneefa maintains that the 
“LVacardiMto Haneefa, the Mohabat is wiU is pnulled, and that tho reraaming 
Sfeuted in full, and the kher slave is re- ninety-nine dirms cannot be applied to the 
Quired to perform Gmancipatory labour to purpose of emancipating a slave. If, on the 
tho full amo^unt of his value -whereas if, on contrary, the person will that the said sum 
IhrcontiSniio emancipation precede the be appropriated to defray the f Penso of a 
Mohabat, then n third of the value of both • pilgrimage to Mecca, m that oas^e thu loss or 
daTCS a noimting to one’ hundred dirms, is ■ destruction of one dirm does not invalidate 
divided emiallv Ltwoen both parties (that the will, but the remaining ninety^mne dn-ms 
ia bet ween tbo emaneipated slave and the are applied to the purpose pi escribed by the 
nkson in whoso favour the Mohabat was | testator, by deputing a person from su^ch a 
madtd- and aocordLgly, a moiety of the I distance as may enable luni to reach _Mccca 
Have is emancipated without any considora- by means of the said sum. (If also, m this 

tion and he IS to perform emancipatory (lashcase,^ part of the sum have been lost oi 

labour for fifty dirras more, being the remain- ' d.«,sferoyefL and there remain a part after dhe 
in- half of his value ;-and fifty dirms are ; return ftf the pvjgnm, it must be restored^to 
in uiui_ o Mnlinlinf the helia.l ^The two clisomles mam tarn th 


if his value;—unu liity uirma un;; t liiiu in 

de'Sucted, in the manner of a Mbhahat, from-' the liiSiB.) (:^he.two-di30iples maintain that 
theXve sold by Mohabat, and his price is (the will is valid m the former instapce like-, 
then one hundred and fifty dirms, for whiuli 1 wi.se, ttnd the nmety-nme .dirms applied to 
the Tiurchuaer is acoountablo :■ but the two | the emancipation ot a slave, in the same 
dHcfp rs maintain that the slave is com- | manner as ( n. the other instance,, to the pei- 
free in both instances. In the samef i lormauco ol tho pi grimage. ihe ar^u- 
manner, if a person, upon his deathbed, first i ment of Haneefa is thak in the fonner in- 
Sn a slave by Mohabat, then emancipate a stance, the will directs the emancipation of 
sou ‘I , oftprwni-ds sell a third by Moha- j a slave valued at one hundred dirms ; and 
tou’'^n*d\avenoothcikroperty besides these therefore, if it were executed with ninety- 
Hir’ iVif. m thnt^C;according to i nine dirms, it would take effect in fovonr of 
Haneefa, the half of the third of the pro- - a person different from the intended legatee, 
nertv iMst be allowed to the person in wWc - winch is not lawful. It is otherwise with a 
Fo voL the Mohabat was first made,, and the , bequest concerning pilgrim age, as pilgrimage 
,.+t,„ti,i,,i is pniinllv divided is purely a religious duty, and rohiiipus 


I’pmamiuff hnlfof the third is equally divided 
between live emancipated slayo and the one 
in whose favour the fast Mohabat was made, 
— x^hereas had ho emancipated one, 

then sold tho second by Mohabat, and after- 
witrds vToanCiputi-d ihr. third, m that 
third of the estate would be divided mto two 
equal shares, of which ono wnuhl given 
to the person In whok.' litvour ih^ 
flak, was made, and the other equally divided 
between the two emancipated slavesout 


is purely a religious duty, and religious 
duties appertain exclusively to Gon; and as 
God therefore is the legatee in this instance, 
a climinution of the sum does not induce an 
execution oi tho will in tavour of any other 
than the legatee, since a pilgrimage for 


* Arab. Asl ; literally, a root 5 meaning 
(in this place) a principle or ground of deci¬ 
sion in ail parallel oases. 
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dirms is performed on behalf of 1 
'^oSriis much as a pilgrimoge for one hundred 
clirms. Some have observed that this diffe- 1 
reiioe of opinion between BaTiejifa and the j 
hvo db^eipies is founded on the difterent sen -1 
tinumts they entertain with respect to the 
emancipation of a slave; the two disciples | 
laolding ifc to be a religions act, in the same j 
manner as the performance of a pilgrimage ; 
and Haneefa considering it as an act in 
favour of the slave alone. (The compiler of 
the Hedaya remarks that this last opinion is 
approved.) 

A slatie ea^eeeding a third of the property^ 
emaneipated on a aeathhed^ is exempted from 
emancipatory labour by the heirs assenting 
to his freedom .—Jp a, person during his last 
illness emancipate a slave valued at one 
hundred dirms, and die, leaving two sons 
and one hundred dirms, and the emancipated ■ 
slave and his heirs give their consent to the ) 
emancipation, the slave is not required to. 
perform any emancipatory service whatever, \ 
hut is free without so doing ; for although. ; 
the manumission was eq^uivalent to a bequest | 
in the proportion beyond a third of the einan - 1 
cipatur’s property, yet it is valid on the heirs 
asseiit;liig to it. 

A bequest of cmianjcipation., in favour of a i 
slave^ ^ • annulled by his being made over in • 
compensation', for an offence committed hy.\ 
hiin, —If a person wall that “ his heirs eman- [ 
cipate his slave at his decease,” and the 
slave, after the death of the testator, commit 
am offence, and the heirs surreuder him, us! 
a compensation, to the avenger of offence, ' 
the will is void; because the surrender of! 
him in compensation for the offence is ap^ | 
proved; for as the right of the testator must 1 
yield to that of the avenger of oflonce, the ^ 
right of tiic legatee must consequently yield [ 
to it likewise, since a legatee obtains last 
right in tlm lega,cy from the testator; and | 
as, upon the slave being surrendered in com¬ 
pensation for the offence, he passes out of the j 
property of the testator, the will is void of f 
course. If, on the contrary, the heirs prefer 
paying a redemptionary atonement, the will 
remains valid, and does not become void I 
(but in this case the redcinptionary atone- 1 
ment foils entirely upon their property, as j 
they have themselves imdertalcen the pay- [ 
ment of it); and as Ihe^ slave, by the pay - 1 
ment of the redemption, is purified from, the ^ 
oifence, the case is therefore the same as if he | 
had not offended at all, and the -^vill takes . 
effect of course. 

mere the heir emd the legatee agree con - ! 
earning a slave having been emancipated by [ 
the testator^ the allegation of the heir is * 
credited with respect to the date of the deed. ( 
—If a penson bequeath to another a third [ 
of hia property,*’ and leave, among his other 
effects, a slave, and the legatee and heirs I 
agree that the testator had emancipated the 
slave, but differ with respect to the tinie^ of 
such emancipation (the legatee asserting 
that it w'as during his health, and the heirs, 
on the other hand, maintuiiung that it wds 


during his sickness), in that case the wbra 
of the,heirs must he .credited, and the legutee 
is entitled only'to vvliat ram^iins after the 
value of the slave is deducted ikuqi the third 
of the testator's whole property j ** because 
the legatee hero pleads his title to q third of 
what .temams after the emancifwticm' of the^ 
slave, since innitiiamission granted during 
health, does not .stalid as a bequest (whence 
it is that it takes effect froui the whole of tq® 
property), and the lieir^ ^’esist plea, 
asserting that the testator had emancipated 
the slave'during siekness; and manu¬ 
mission during-.sickness is a speClcs of', be¬ 
quest, and takes place of a bequest of a third 
of the property^ the, hjjirs are thew^fore nega¬ 
tors ; and as the assertion of a ia<:*gatGr [tLe 
defendant], upon, oath^ must 'be- credited,., 
the legatefe^ is‘therefore entitled to nothing 
whatever ;-;-imlcss thCre should remain-some 
excess in ihe third of the property aver 
and above the value of the, slave, in v^hicli 
case the legatee is entitled, to .such'excess-; 
or, unless-^ the legatees confirm -his .assertion 
by evidences; in which case ho is entitled, 
to a third of what Temains - of-the whole 
estate after tlm emancipation of the slave. 

Case of an alleged mumciiHition and deht^ 
credited by the heirs. If a person die,, 
loaving no other property except one slave,’ 
’and .the-slave say to the heirs “your father, 
whilst he was in health, emancipated me,’* 
and another_ person Say to them “ your 
father was indebted^ to me one .bunared' 
diims,” and the* heirs credit Ikjtb , these. 
assertions, (as, for instance, by replying to 
them together, “you both speak truly”), 
the slave is, in that case, required to peV-, 
form_ emancipatory labour to the full eilenfe 
of his value, according ^to Haneefa. The. 
two disciples, on the contrary, maintain that 
the slave is emancipated without performing 
any service whatever, because the proof of 
the debt and of the emancipation during 
health are established, jointly, as the heira 
have acknowledged both at the same, lime, 
and the emancipation of a slave during 
health does not induce the necessity 
of labour notwithstanding the emancipator 
should be involved in debt. The argument 
of Haneefa is, that the acknowledgment of 
the debt on the part of I lie heirs is stronger 
than that of tlie emancipation ; because the 
former is vnlid at whatever period it-may 
have been contracted, and is discliargable 
from the whole estate ; whereas tho latter, if 
performed during sickness, is limited to a 
third of the estate; and such being the case, 
it would folloiv that the emancipation is 
utterly annulled. As, haw^over, emancipa¬ 
tion, after having been mado, does not admit 
of being absolutely annulled, it is therefore 
virtually annulled, in this instance, by the 


♦ Literally, “ is entitled to nothing wha.t- 
ever.” The translator renders the passage 
in a modified sense, because of the reservation 
afterwards stated. 
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imposition of emancipatory labour.—The ! pilgnmago, besides the expenditure ot 
saiuv difterence of opiuiou subsists in the I nioaey, requires also an exertion oi the 
case wWe a person, (lying’, leaves one thou • body; and as this is not the case with 
sand dir ms, and ono person asserts that the aims, pilgrimage has therefore precedence, 
deceased owed him one thousand dirms, and Either ot those, however, is proterable to 


another, that he had deposited one thousand 
dirms in trust with the deceased, and the 
heirs confirm, both assertions at one and the 
same time; for in such case the two disciples 
are of opinion that both claims are upon an 
equal footing, and that the one thousand 
dirms are therefore to be divided equally 
between the parties ; whereas Haneefa main¬ 
tains that the claim of the depositor 
strongest, as his right relates to the identical 
dirms whilst the creditor has only a general 
claim on the iierson. 

Of Bequests for Pious Purposes * 

In the execution of bequests to sundry 
pious purposesf the ordained duties pj’ecede 
the voluntary.- It a person make several 
bequests, for the performance of sundry 
I’cligioiis duties, such as pilgrimage, prayers 


m 

in 


expiation, because they have heen 
greater number of instances, and 
stronger degree enjoined by Uon.—Again: 
expiations for murder, for Zihar, and for a 
broken, vow, are iu*eferable to Sadka-httii 
[charity given on tlie day of breaking fastj, 
because these expiations have been enjoined 
in the Kora. 7T, whereas tlie latter has not. 
Sadka-fittir, on the other hand, is preferable 
to sacrifice, because it is an inoumbent duty 
in the opinion of ail our doctors, whereas a 
cliflorenoe of opinion subsists with respect to 
the absolute obligation of sacrifice. 

As well as where the purposes of the be¬ 
quests are purely of a 'Voluntary nature .— 
lx the execution of all pious wills, where 
the objects of them are not inoumbent 
duties (such as the erection of a mosque, ot 
a receptacle for travellers, or of a bridge), it 
is requisite to follow the arrangement of the 
testator, since it may be mferred that he 


as the n,ost 

anasoiorui, anrl urarent. Lawvers. moreover, have remarked 


such as are absolutely incumbent and 
ordained it and this, whether the testator 
have iiuiitioiR’d them first or not; for the 
discharge of the ordained duties is of more 
importance than, that of acts which are 
merely voUintnry; and the law therefore 
Buppof^es that the object ot the testator was 
to begin with the pfiidhrmanee of them. 


urgent, l^awyers, moreover, have remarked 
that if a person make several heqneats, some 
for the performance of religious duties 
immediately enjoined by God, and others 
for benevolent purposes amongst mankind, 
in that case a third of his^ property must be 
set aside for the execution of them; and 
whatever may be the share appropriated for 

_ __i' .i-k .-k /iitf-tnta iA < ■. 1 k-v *n 1 •» 1 I 


hi>crin with tlio ■nfivnirTnance ot tnem. ^ i , 

Unlss ail the purposes mentioned he of] the performanoo ot the duties be ongiug to 
eaualhnpZanceX which caee the arrange- it must be applied agreeably h,_tho 


ment of the testator must be followed.— 
if the sevei al duties, th<^ objects of the will, 
be oil of tb^^ .<4mne importance, and of 

force, and tbe thivd of the estate sufiice 
not for the discharge of the whole, they 
must in that case he executed ogreeam;,; to 
the order in which they have been specib^d 
by the testator, as it may be inferred that 
I'toW' to wliicli l»c tj'xve tho prcCt<l*iilco were, 
in lii« opinion, tho most urgent. Taliaycc 
niuifitairih that idiu* arc to bo cxconUd 
before pilgrimage. Tliore is also one report 
from Aboo Yoosaf to the >*ame effect. An¬ 
other opinion reported from mm is, that 
pilgrimage precedes alms ; and such is the 
opinion of Mohammed. The argument m 
favour of the first rep ort i », that both ar« in 

an equally stioug deg-e*’ Lnjuiued bv Gop: 

but yet alms, as bein- uunneeted witn the 
rights of mankind, mu!‘t be jircbirrcd, In 
right of tlK\ individual p: 


of God.—T he argtimonl in ^uppoit of 


order of arrangement, as already explained. 
—It is to be observed, also, that evei> 
different duty is to be considered in tho 
nature of a distinct legacy ; for, the object 
of each being the attainment of the goodwill 
of the ALMJorrn, every several duty hUvS an. 
object in itself, and each is therefore to he 
CMinsidtred in the nature of a legacy left to 
a different person. 

in beqimts tvtratdi^ the performance 
of n piiqntnayo, —If a perswn will that ** tlic 
pilgiimago iucuinbent on him bo performed 

on his behalf after his death,*’ in that case 
Uii* heirs must depute a person for this pur¬ 
pose from the city of the testator, and furnish 
him with such conveyances and equipments 
U8 are suitable to his [the testator's]’ rank ; 
because, being performed on his account, it 
must be executed in the same manner as ii 
,t !).• i rcKirrca, in actually pei'/oimecl by himself. But if the 
nmitiiiiK tho riitht' property of the testator be inadequate to Bio 
.* _ - ..I’ thcl expense of sending a person from Ins own 


01 LrOD.— Jf . o 

sfccond report is, that the performance ot 


* Literally, “ of bequests to the rights of 

^^t^Arab, Earz: a term applied to any 
thing enjoined as an iiulupcMuble dnt>, 
and more particularly to the hve pnraaiy 
duties; ]miification, prayer, alms, tifting, 
and pilgrimage. 


city, in that case a person must be sent Irom 
some other nearcT place, the clistaiice ot 
wliich from Mecca may be proportioned .to 
the amount of the property. 

If a person set out from bis own city, w'lth 
au intention of performing ttie pilgrimage to 
M,occft, and die on the road, alter havmg 
wiUed that tho pilgrimage be perfonned [by 
others] on his belu.lf, a,.person must be de¬ 
puted for this purpose from the city of the 
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^ ’ accbrdinj? to Hatieefa-{and sueb | —SEGONisiiV, the modes and descriptions o 

the opinion Ziffer). The two neighbourhood are many ; and as it would 
'disciples, on the contrary, maintain that a ! he impracticable to carry the will into•‘execu- 
person is-to bo sent from the place at which I tion with respect to the whole, it is therefore 
the testator had arrived in tne prosecution necessary to restrict it to him whose title, 
of his intention and the same'’difference | from the circumstance of adjunction, is the 
■ of opinion; obtains where a person, having I most perfect and indisputable. 

And comprehends all competent descrip¬ 
tions of persons, — It is to be observ’ed that 
the learned in the law ^ are of opinion that 
every person may be included under this 
description of neighbour, whether the pro¬ 
prietor of a house or not, or, whether a man 
or a woman, a Mussulman or a Zimmee, the 
term neighbour being equally applicablo^ td 
all these. Ilaneefa also holds that 'an 
absolute slave, possessed of a houge in tlie 
neighbourhood, is entitled to the beneht of 
the will.—The two disciples hold a different 
opinion ; because,^ in such case, the benpht of 
the will would ultimately revert to the master 
of the slave, who is not supposed to' be^ a 
neighbour. The argument of Hanee-fa is, 
that the terra neighbour applies in<iiscrimi- 
nately to all. ^ 

Rules in bequests to the As^hal'of the 
testator. — If a person make a bc4ue^t- in 
favour of ‘‘his As'har,”* all the relations'of 
his wife within the prohibited degreed (sueh 
as her father, brother, and so forth) are therein 
included; and. likewise all the relation.s 
his father’s wife [his step-mother] and of his* 
son’s wife [his daughter-in-law] within the 
prohibited degrees, as these all stand in The 
relation of As bar to the testator. This ex¬ 
planation of As’har has been follo\ved by 
Mohammed and Aboo Obeydah. It is to be‘, 
observed that ^11 the kindred of the wife 
within the prohibited degrees are .included 
in the bequest, notwithstanding she were, at 
the time of the death of the testator, in her 
edit from a reversible .divorce.. Tut if the 
divorce was irreversible, her relations are 
not to be included, as the existence of that 
uigToe of relAtioi) c rititled As’har depends on 
the notiml cxi»tfiirc of lie iiiui riage at the 
lime of the U'ltntut ’b death ; and by an irre- 
v.:r»ililo divorce marriage utterly annulled. 

Anti to “ ht\ Khc.fn, * —Ir u man make p. 
hequent in favour*of “hi* Kliatn,” it ih ik. 


undertaken the pilgrimage on account of 
another, dies in the like manner on the road. 
The reasoning of.the two 'disciples is, that 
the performaneo of a parjt of the journey, 
with the intention of having prosecuted the 
■ yemainder-, is in itself'an act of piety, which 
is entitled To merit with God, and which 
annuls, in a proportionate degree, the^ obli¬ 
gation. of the duty. Hehce the pilgrimage 
13 to • be. recommenced from the place m 
which he died, and which in effect has 
become.(as it Nvere)1us city. It is otherwise 
where a person, with a view of trading, sets 
out on a journey to Mecca, and dies on the 
way, after having willed'that the pilgrimage 
be performed on his behalf; for in this case 
the part of the journey already performed 
not being an act of piety, there is an evident 
necessity for sending a person from the city 
of the testator.—I.'he reasoning of Haneef'a 
is, that the will must be construed as mean¬ 
ing a eoramcncement from the city of the 
testator, in order that the pilgrimage may 
be completely performed in the. manner in 
which it Was originally incumbent on the 
testator, ] 


CHAPTER IV. 


OP WILLS IK PAVOTTR OP KIWSMPN' AND 
OXHEB CONNEXIONS. 

A bequest to a neighbour ” is. in favour 
the owner of the next adjoining house .— 

Ir a person make a bequest in favour of “ his 
neighbour/’* this, according to Haneefn, is a 
bequest to the person whose house ds imme¬ 
diately adjoining to that of the testator. The i 
two disciples, on the contrary, maintaiu that 

... l.lk« ■ b£L aid .'li tS't&tioS •( tb'tS 

' hunbAuds within the prohibited degrees, 
tliese also falliug under the descrintiun of 


tioij of the hoiiMOA; gince» acoordiiijf to the 
common art'•ptnlion of the word, tliey nil fudl 
equally undM- tlio description of. ueurhbourM. 
Tbo argnnmntx adduced by Uaneefu in ^umnirt 
of his opinion ufam this iioiiit are tWofola. - 
Fiksi' the p* iv>u whoso hou¥o utI.joinai to 
that Qi tire testator is in reality tire neighbour. 


* Specifying the legatee by description 
only, without meiitioning his name ; as thus, 
I bequeath one thousand i)i,UM9' to mi 
NEIOHBOTJE.'’—‘I n this and, the feiicceeding 
examples, the effect turns entirely oh the 
terms in which the testator signifies his 
bequest, 


Khntn.- commciitalor^ leuiaik, that 

thi'4 cxplanatioa U agnv'abJc ti> iIk uncicat 
cu.>iUim ; bat that in the pro»*mt Khutu 

compr^^hendr. only ihc hiuhaad)K, n-* above.) — 
It is-also to be observed that in this respect 
freemen and slaves, and the near and the 
distant relations are all i\p6u. a footing, ‘ 
l.>eoause the term Khatri' comprehends the' 
whole of these, 


‘ As’har is the plural of Sbhr (pronounced, 
in Arabia, Dehr), which* is a general term 
for ail relations by marriage. • • 
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(a^to his Akraha.- 


-If a person make a i ants of] the most distant prcgenitorprofi^ 
elatJs’UAkraba*;. theMth;--wln^^^^^ 


Id favour of his “ relutions I A.la-at>a';j, i pne laiwi 
it is exeoutod in favour of the nearest of kin ! is coidwed solely to the testator s father Land 
■within the prohibited degrees, and iailing^ ot ' his onspringj. . . i ^ j 

thoTiri favour of the next in proximity, if a person, having tvro pateinal and two 
and so on with respect to the rest within the maternal iincles, mahe a will in favour o( 
nrohibited degrees in regular succession. “ his'relations [Akraha], it is in iavour t 

paternal uncles only, acrording to 

hnt he or children of the 1 Haneefa, he holding that regain is lo pg 

testator airnot cSrpr^ in it. This is , paid to the order of relationship 

the opinion of Haneefa. According to the two according to the fifo/ 

flisniules, the will includes only such as are I uncles are included, they holding that no 

descended from the most distant progenitor ; regard is to be paid to the order of relation^^^ 
of the testator, professing the Mussulman i If, on the other luind, the testator ha o oiy 
faith -KeiniSg the Leaning of “ the one paternd and two maternal iliicIcb, the 
most; distant progenitor professing the faith," | hall 

there is a differt’uce of opinion ; some mam- , paternal uncle, and the otliei halt to tnt two 

tainino- that this applies to the remotest maternal uncles, out of attention to the p^lural 

mSorXaS^ bequests, comprehends 

iWers alleging that It extends to the remotest two (as before observed); for as, if there 

ancestor who may have kn^owu of the exist- , were two it foHowftLt 

enoe of the faith, although he himself may would go to them, it bellows that where inue 
110 ^ Livf u<-<v'df'd it; i? exemplified in is one only, he gets no more than an hall, and 
t .nie Aboo Talib, who, although >^0 ^he other half goes to the two 
understood the Mussulman fauli, never em- It would be otherwise it the person Uad^..x- 
braced it) The argument of the two disciples pressed his bequest for his kin^inan , tor 
ic, that tL being in general in this case the whole legacy would go to the 

™ the will there -1 paternal uncle, and nothing whatever to the 

fix expends tothis Lo maternal uncles; because, as the term 
description to whatever degree removed. The kinsman expresses a singular nob a phiral 

oh..'ivr-l * *!*,I rooLty of Oil: UlirJol tk« estate; foi as, if 

KIM 

the til"* "f kindrc'.i.t off*-'only | aunt, and a maternal nnole and aunt the 

his relations Pinhibited degre^^ t ,nff reiated'^to 

insomucii %hat if ihct^^tator wilhiU arirqmil degrreof Athnity, 
'v tl; HE- - nnd th(ir connexion bring of a stroiiKMT 

TATioif” [Kareebl he would be considered ifUuro than that, of the maP rnal 

relation of parent f ','l,S'in 'nirth.-..r<aM.,. if the 

to llaMeT" the wn/in question isVestrioted” testator .have no prohibited 
^ Tf iZ t? th. iirobibitcd rejntiona ' bequest is null, because it is restricted, in its 

oFthe teuC’; tvb.'rci.H. ncc-dinsr to the l operation, to those .w^hiii the prohibited 
two disciples, it extends to [all the descend- </,,’^”/\/yp((rWcK/«r person.—I f 

I a person make a bequest “to tli(3 Ahl + of 
I such an one," it is a bequest to the wife of 
^ the person mentioned, according to Haneefa. 


* Akraba is the plural of Kareeh, and 

sio-nilies (collectively) kindred. 

t Here is something like a contradiction; 
for it hc'furr .aid that “ the will mcludrH 
two or riiort'." 'I'litN however, ij« not to be 
IaIv * runrxc'luLliug any number ahoy two. 
but Til M’lf n-i eiiiiiprohendlog the dual 
wnHu"^ nyhigln riiumlKT. , , . i 

t At;ib l?illa Kihra.-It u a technic.U 

♦ '• * -jation, the 


• Arab. /«?v-KiiTubit. 
f The word A hi, in it^ iuotI cominon 
Aoocptnlioii, denolcr e people or fuiiiily, as 
Ahl Iran, “tho peonlv oi l\r<^ia, -~Ahl- 

n«o, “my family/—(ihi*^ and Mveral huc- 
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tiv'g disciples, on the contrary, maintain 
bequest comprehends every indi- 
"Vtdn'al of the family, entitled to raaintenanco 
from that 'person, such being (with them) 
the common import of the word. argu¬ 
ment of Haneefa is that Ahl, in its literal 
sense, signihes a wife, a proof of which is 
drawn from this sentence of the Koeak, 
“Moses >valk;ki) with his AhL’ [wife], 
(whence also the common .mode of expres¬ 
sion “ such a person made taahul [married] 
in a particular city—and as the word 
Ahl, m its literal sense, means a wife, it 
follows that whenever it is used absolutely it 
nmst be resolved into its literal sense, which 
is the true one. 

(Or of the house of a particular person,) 

—Ip a person make*a bequest “to the Ahl 
of the house of such an one,” the father 
and grandfather of the person named are 
included in such bequest, as well as all the 
dGscendants from the remotest progenitor, 
on the paternal side, professing the Mnssul- 
man faith and if a person make a bequest 
“to the AI of such an one/' it is a bequest 
“^to the Ahl of his house,” the term Al 
applying to the tribe from which he is de¬ 
scended. 

Ip a person niako a bequest “ to the Ahl 
of such a person’s Nish [race] or Jins ” 
[generation],—by the former is understood 
all those descended from his ancestors in 
general,-—but by the latter those only de¬ 
scended from the paternal stock, not from 
the maternal, because men are said to be of 
the generation of their fathers, not of their 
mothers.—It is otherwise where the term 
.Kirrahit [affinity] is used; for that apper¬ 
tains both to father and mother. 

to the orphans, blind^ lame, or widows, 
of a partirAilar race, — Ip a person make a 
boquost “ to the orphans,—the blind,—the 
lame,—or tlie widows,—of the race* of such 
an one/'—and the individuals of the race 
named can he enumerated, the bequest in¬ 
cludes them all indiscriminately, whether 
rich OF poor, males or females; for the exe¬ 
cution of'the bequest is practica’ble in this 
instance, because of the ascertainment of 
the legatees.—(It is to be observed that, 
concerning the exposition of the expression 
“if they can he enumerated,”^there is a 
difference of opinion; for, according to Aboo 
Yoosaf, this phrase comprehends “as many 
as can be counted without the aid of written 
calculations,'’ whereas Mohammed holds that 
it extends no farther than to one hundred, 
any greater number being considered as 
beyond mumeration. Some, on the other 
hand, allege that the determination of this 

S oint rests entirely with the Kazee, and 
ecrees pass accordingly.)—But if the in¬ 
dividuals of the race named be incopable of 
enumeiation, the poor only are in that case 



* Arab.- Binnce. It is an h'regnlar pliu'al 
from Ibn, “a son/’ and expresses a genera¬ 
tion or tribe. 


included in the bequest, not the rich; itrJ __ 
[the bequest] is of a pious nature, and Ihe 
object of it (namely, the goodwill jof vud) is 
best attainable by removing the wants of 
the poor. Besides, ah the very desmiptions 
used nidicate h degree of want and distress 
in the legatee, it is therefore proper to admit, 
this to have.been the testator’s meaning*. It 
is otherwise where'a person makes a bequest 
“to the youths (or tiro virgins) of a 
cular race,” who are innuinerablc; for'.m 
such case llie bequest is void; because, 'as 
the description used does not indicate want,- 
the words of the testator cannot be, construed 
to apply to the^ poorneither can the bequest 
possibly hold valid in favom of .all tho in¬ 
dividuals of the class named, since, as tjiey 
are not to he enumerated, it is impracticable 
to define them, and a bequest to unknown 
legatees is null,—for bequest is an itcit of en¬ 
dowment, and it is impossible, to endow pep 
sons unknown, It is to bo observed that, in 
the case of bequests “to.thOvpoor or dis¬ 
tressed,” the legacy must be paid to at least 
two paupers,^ two being the smdMest number 
of plurality iu bequest, as was before stated. 

Or to the race of a particitlar person. —If 
a person make a bequest “ to the race of such 
an one,” in that case, according to the two 
disciples, and also according to the first 
opinion uf Haneefa, the women of the said 
race are included, the plural tcrm 'Binnee 
extending to females as well as males. Jlti- 
neefa, however, afterwards retracted 'this 
opinion, and maintained tho males of the 
race only to be included, not the females; 
because tho term Binnee- applies to men 
literally, but to women only metaphorically; 
and a word must he taken in* its literal not 
its figurative acceptation. It is otherwise 
where “the race of such a person’’is the 
proper name of any particular tribe; for iu 
that case the bequest includes the women also, 
as the term Binnce, in such instance, compre¬ 
hends thy females of the tribe along with the 
males,'—in the same manner as the general 
expression Benni-Adim [the sous of Adam], 
—whence the bequest includes tho freed men, 
the sworn confederates [Haleefsj, the slaves, 
and tho Maw'alat confederates of the tribe 
named. 

Or to the awlad of a particular race, —If 
a person make a bequest “ to the children 
[awlad] of the race of such an one,”—tho 
moles and females have an equal right in 
such bequest, as the term awlad comprehends 
the whole. 

A bequest to the heirs of a partmtlar per^ 
son is executed agreeably to the laws qf in- 
heritance. —If a person make a bequest “to 
the heirs of such an one/’ the legacy is in 
that case divided among the heirs of the 
person named, in the manner of an inherit¬ 
ance, a male getting as rauqh as two females; 
becaiise there is reason to imagine that the 
object of the testator, in using the word 
heirs, was, that the same distinction might 
be observed in the partition of the legacies 
as obtains in the case of inheritance. 
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'Otse c/ a hequesi to 'Hhe Mawlas** of the \ 
— If a person make a bequest “to 
'iife^Iawlas/*^ and behave some Mawlas who 
had emancipated him, and others whom ho 
had emancipated, the bequest is void; be¬ 
cause the term Mawla partakes of two difle- 
rent meanings, an emancipator, and a freed- 
man, and it cannot be discovered which of 
these the testator intended, ^Neither can 
the intention be construed to comprehend 
both ; because a word ^ bearing a double 
meaning cannot be used in more than one of 
its senses at a time; and as it is unknown 
which sense the testator meant it in, the 
legatee is therefore uncertain ; and any un¬ 
certainty concerning the legatee annuls the 
bequest. (In several of the books of Shafei 
it is recorded that the bequest is construed 
in favour of all the Mawlas, both the emanci¬ 
pators and the emancipated, as the term used 
applies to both,) It is to be observed that 
where the term Mawla is mentioned, in be¬ 
quest, it comprehends every one whom the 
testator may have actually emancipated, 
whether in health or in sickness; hut not his 
Modabbirs or Ani-Walids, as their ernancipa- 
tion does not take place until after his death, 
and his bequest is in favour of such only as 
are free previous to that event. Aboo Yoosaf 
maintains that a Modabbir or Am-Walid is 
also included, because, although these he 
not free previous to^ the testator^s decease, 
still as a cause of freedom has taken place, 
and is established in them, they may be said 
to liave been emancipated.—In this bequest 
is also included any slave of the testator to 
whom he may have said, “you are free if I 
beat you not before my death’' (provided 
lie did not afterwards beat him); because the 
slave is in this case free before the testa- 
tor*s decease, and from the timo^ that his 
strength and power of beating failed bim. 
If the testator have Mawlas whom he had 
emancipated, and also the children of those 
Mawlas, and likewise Mawlas by Maw'alatjf 
his freedmen Mawlas and their children are 
included in the bequest, hut not Ms Mawlas 
by Mawalat. It is recorded from A.hoo 
Yoosaf, that those last arc likewise included, 
and that all those three descriptions equally 
participate in the bequest, as the terni Mawla 
comprehends the whole. Mohammed argues 
that Mawla is a term which partakes of two 
different meanings; but a word of double 
meaning cannot be used in more than one 
sense at a time ; and as emancipation is an 
absolute and unretractable act, and a con¬ 
tract of Mawalat may be rescinaed at plea¬ 
sure, n Mawla by maiiumiasion has prece- 
dcaice of a Mawla by Mawalat, and those are 
consequently included in preference. But 



the Mawlas of the testator’s Mawlas* aikj 
included in the bequest, which relates only; 
to the Maw'las of the testator, not to those of 
another. It is otherwise with the children 
of the testator’s Mawlas; for they stand 
related to the testator because of their free¬ 
dom proceeding from. him. It is also other¬ 
wise whore the testator has no Mawdas by 
manumission, nor children of those Mawlas: 
for .in that case the Mawlas by MawmlfAt are 
included in the bequest, as the torm.^ Mawla 
applies to those by manumission, literally, 
and to those by Maw'alat, metaphorically; 
and where the literal sense cannot he lol- 
lowed, the figurative semse may be adopted. 

If, in the above case, the testator have 
only one freedman, and several freedmen of 
his freedman, the half of the legacy goes to 
the freedman, and the remaining half re¬ 
verts to the testator’s heirs; and there is 
nothing whatever for the freedmen of his 
freedman; foi the term Mawla applies lite¬ 
rally to the freedmen of the testator, and 
figuratively to the freedmen of those freect- 
men ; and* it is iraiiossible that the word 
should be meant in two senses, as it cannot 
bear, at once, a literal and a figurative 
meaning. Neither are the freedmen of the 
testator’s parents or children included, they 
not being his freedmen either actually or 
virtually. 


* Mawla is a term applying either to the 
patron or the client (see Willa) ; and ex¬ 
presses the relation betw'een the emanci¬ 
pated and his emancipator, 

t See Vol, III. pp. 513 and 517. 
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OF USTJFntrCTUAEr WILLS. 

Ail article hequmthed in tisufruct. — Ip a 
person bequeath the service of his slave, oi.' 
the use of his house, either for a definite or 
an indefinite period, such bequest is valid; 
because as an endowment with usufruct, 
either gratuitous or for an equivuleiit, is 
valid during life, it is consequently so after 
dentil; and also, because men have occasion 
to make bequests of this nature as w^ell as 
bequests of actual property. So likewise, if 
a person bequeath the wages of his^ slave, or 
the rent of his house, for a definite or in¬ 
definite term, it is valid, for the same reason. 

Must he consigned to the legatee. — In both 
cases, moreover, it is necessary to consign 
over the house or the slave to the legatee, 
provided they do not exceed the third of the 
property, in. order that he may enjoy the 
wages or service of the slave, or the rent or 
use of the liouse during the term prescribed, 
and iifterw'ards restore it to the heirs. 

But if it constitute the sole estate^ being a 
slave^ he is possessed hi/ the heirs anil legatee 
alternateli/^ or being a house^ it is held among 
them, in their due proportioiis.’—I f the whole 
property of the testator consist of the slave 


* That is, “the freedmen of his freed¬ 
men,'’ or “ the emancipators of hia emanci¬ 
pators.^’ 
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V.v •jhcmse,‘in that c,ase the slave is to'he 

one tlay by tha leg’ate^, and t\Vo by 
: thcv heirs, alternately; but the house, on the 
contrary, is to be portioned into three'equal 
parts, of which one is g-i^'en to the legatee, 
and two to the heirs,—the legatee, being en- 
titled to one third of the estate, and the 
heirs^ to two thirds. The reason of tlio dis¬ 
tinction here made between a house and a 
slave is, that a slave is incapable of being 
divided, and therefore an alternate use of 
nim is established from necessity; whereas 
a house, on the contrary, is capable of divi¬ 
sion ; and as division is the most fair and 
(•quitahhj mode (since retaliation necessarily 
induces a preference of one over the other in 
point of time), it ought to-.ho adopted where 
It is practicable. Still, however, if the 
parties^ agree to enjoy the. house by turns, it 
IS iawfdl, as the right rests entirely with 
them but division is the most equitable 
mode. 

^'or are the 7ieirs Ha the latter, mstance) 
allowed to sell their share. — It is not in this 
case lawful for the heirs to sell the two thirds 
of the house which are allotted to them, 
'piis is according to the i^ahir Kawayet. It 
19 recorded from Aboo Yoosaf that such sale 
IS lawful; bccauao these shares are purely 
their own property. The ground on which 
1 he Zahir hawayet proceeds is, that a right 
of ressidence inay eventually be established 
1o the legatee in the whole house, by so much 
other property of the testator being aftar- 
wards ciiscovered as may cause the bouse to 
come within a third of his property. Be¬ 
sides, the legatee ha& a controlling power 
over the heirs with respect.to their portions, 
so far as to restrain them from executing 
any deed which may injure or aftect his 
ftliarr. 

^ The bequest becomes Void on the death of 
tne Legatee, — Jf the legatee should die before 
the expiration of the limited term of usufruct, 
tile article bequeathed in usufruct irnnredi- 
ateiy reverts to the heirs of the .testator; for 
the bequest was made with a view that the 
legatee might derive n benefit from the Ics- 
tator’s property; but^if the article were to 
clcvolye to the legatee's heirs, it induces the 
consequence of their being entitled to tlie 
use of the testator’s property without lus 
consent, which .is contrary to law- If the 
legatee die during the testator’s lifetime, the 
bequest is void; because the acceptaace of it 
is suspended upon the death of the testator, 
as has been already explained, 

. A bequest of the produce of an aydicle docs 
^lot entitle, the legatee to the personal use 
of the artkh.-^\F ‘a person bequeath the 
producer^ of his house or of his slave to 
Zeyd, in that, ease some are of opinion that 
it is lawful for Zeyd to .reside in the said 
liouse himselh or to use- the slave for his own 


By the tevm produce ” [Arab* Haail] ns 
here used,, is to bo understood the earnings 
or hire of a slaye, or the .rent of a hopse, &c. 


serviee; dg cause an equivalent, for tli4 
in fact the same as (he use itself, solar m 
relates to the aoqomphsh ment of the tests^for's 
object. The more approved opinion, bow* 
ever, ia, that it is not lawful.; for a bequest 
of produce is a bequ^^et of money, as it is 
that which constitutes produce; whereas 
residence or service is ah enjoyment of the 
use; and the elFect- of these is diiferent with 
respect to the heirs; for if any just debt 
should afterwards appear against the testator, 
it might he repaid by means of a restitution 
of the rent by the legatee, which could not 
be done in. case of his having had the actual 
use. ’ 

A’br does u bequest of the ^se entitle Jmn 
to let it to hire >,—It is not lawful, fer^tho 
usufructuary legatee of a slave or a houSe to 
let them out to hire. ^ Shafei waintaing that 
he is at fidllibcrfcy so to do, because, in con- 
soqueiice of the bequest, he become^ (ua it ' 
were) proprietor of the article ; and, as auch, 
he is entitled to transfer it either for a return 
or q^therwiae, usufruct (according tb 11110 ) 
being, equivalent to actual property. It is 
otherwise with a loan, that being (according 
to his tenets) simply a licence [to the use of 
a thing],-not an investiture.* The argu> 
ments of our doctors upon this point aiv' 
twofold.—F iksI’, a bequest is o,n eiiclowinent 
with property, without a return, referred to 
the testator’s decease; and hence the legatee' 
is not empowered to make a transfer of the 
legacy even .(vithoufc a return, because of the, 
analogy it bears to a loan; for a loah, ao*. . 
cording ta our doctors, is an investibure 
with the use of a thing granted in the lifc-- 
time of the lender ; and the borrow^* .js 
not permitted to hire out tlio article lent 
(liire being an iiiyestiture for a reUirn)-, so 
here likewise.—A proof of this is that an 
investiture for a return is strong and bind-, 
ing, w'hereaa inyestitare without a return is 
weak and not binding ; aud a person who is 
not empowered with respect to the weakest 
of the two cannot be empowered with re- 
speot^ to the strongest. Bequest, moreover, 
as being a gratuitous deed, is weak and not 
binding.—Aow in ^?ratuitoua deed .s the volun¬ 
tary agent is at liberty to retract, not the 
other party but as, in the case of a bequest, 
pie voluntary agent is the testator, and it'is 
impossible for him to retract after his du-- 
cease, retractation is therefore not supposed 
possible in this instance; — yet still aa th6 
bequest is not originally of a forcible and 
irrevocable, nature, the legatee of usufruct 
is of course not at liberty to let ihe aiticie 
to hire, since hire, as being a Contract of 
exchange, is forcible and irrevocable. Se- 
C0N33i.y, usufruct (according to our doctors) 
is not property ; but the investiture of it 
for property inducoia a creation of the cha¬ 
racter of- worth in it, necessarily, in. order 
to establish an equality between the arti(iles 
opposed to each other in exchange. ’ N'ow 

* See YoL IIL p. 478. 
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of such creation rests only with ] of imifruci u exchmkely entitled to 
one \^ho is a proprietor of -usufrucfc as eL\ during his term. — If a man bequeath the 
dependent of his right of property, or in j person of his slaye to Zeyd, and the service 
consc(juence of a contract of exchange, and | of him to Omar; and the slave exceed not 
who IS consequently empowered to make , a third of the testator’s estate, his person 
over th.e property to another in the same 1 belongs to Zeyd, and his service to Omar; 
manner in w’hich he himself may have held | for as the testator has bequeathed a specific 
it. But when a person who acquires the thing to each legatee respectively, each is 


proporty of usufruct without any return on 
his part, and in an original manner (that 
is, not in virtue of its subjection to some¬ 
thing else), afterwards makes it over to 


therefore entitled to his own right. As, 
moreover (the bequest to tho usufructuary 
legatee being at any rate valid), if the slave’s 
person had not been beq^ueathed, that would 


another tV)r a return, it follows that he have belonged to the heirs, at the same time 
makes another proprietor of a thing in a that his services would have belonged to the 
degree superior to what he himself in eifect i legatee ; so in the same manner his services 


was, which is unlawful. 

■i bequest of the use of a slave does not 
entitle the legatee to carry him out of the 

f lace., unless his family reside elsewhere,— 
F a person bequeath the service of his slave 
to another, the legatee is not entitled to 
carry the slave from the city of the testator; 
—unless lus own family reside in another 
city, in which case he may carry him thither, 
provided he exceed not a third of tho tes¬ 
tator'’a property. The reason of this decision 
is, because the bequest must take effect and 
be executed in conformity with, the intent of 
the testator ; and in a case ^vhero the family 
of the legatee reside in the same city wdtli 
the testator, his intent is that the legatcic 
shall take the ^ service of the slave there, 
without exposing him [the slave] to the 
trouble of a journey elsewhere;—whereas, 
on the other hand, where tliq family of the 
legatee reside in a different city, the intent 
of the testator is that the legatee shall carry 
the slave thither in order that the family 
may enjoy the use of his service, without 
putting them to the trouble of removing 
to his [the testator's] city to enjoy Ihis 
advantage. 

A bequest of a yearns j^roduety if the article 
exceed a third of the cstatCy does not entitle 
the legatee to a consignment of it, —If a 
person leave one year’s product of his slave 
or house to another, and he have no other 
property except such house or slave, the 
legatee in that ease receives one third of a 
year’s product; because_product, as being 
property, is capable of division. If, there¬ 
fore, the legatee require the heirs to make a 
division of the house, in order that he mqy 
himself collect the product from his own 
share (being a third), it would not be ad¬ 
mitted. Aboo Yoosaf, indeed, according to 


I belong to the legatee of usufruct where tho 
' testator has bequeathed hia person to an¬ 
other ; for bequest resembles inheritance, 
inasmuch as tho right of property to tho 
article is established after death in both 
instances. 

A bequest of an article to one, and its con¬ 
tents to anotkery if connectedly expressedy 
entitles the second legatee to nothing ^ a 
person bequeath his female slave to one and 
the child in her womb to another, or a ring 
to one and the stone of it to another, or a 
leathern hag, containing dates, to one, and 
the dates to another, and the legacy do not 
exceed a third of the estate,—in this case 
the first legatee gets hia legacy, but the 
legatee of the contained article is not en¬ 
titled to any thing. This is where the second 
bequest is immediately connected jn the 
same sentence with the first. But if they 
be mentioned separately (as if the testator 
should first say, “ I bequeath my female 
slave to Zeyd/* and then remain silent, and 
afterwards say, “ I bequeath tho child with 
which she is pregnant to Amroo”), the effect, 
according to Aboo Y'ooaaf, is the same as 
above mentioned; whereas Mohammed main¬ 
tains that in this case the female slave goes 
to the first legatee, and her child is shared 
equally between the two (and the some holds 
with respect to the two other cases of the 
ring and the bag). The argument of Aboo 
Yoosaf is that as the testator first bequeathed 
the female slave, and afterwards tho child 
in her womb, it may be inferred that Ills 
object in the first bequest was the female 
slave only, the second bequest being merely 
an explanation of his meaning in the first, 
—which explanation is approved, whether 
it be connected in the same sentciieo or not; 
for as the bequest is not binding till after 


one report, holds a contrary opinion; for he j the deatli of the testator, hia explanation 


argues that the legatee is a partner with tho 
heirs ; and a partner has a right to demand 
a division of the common property. In 
answer to this, however, it may be observed 
that this right amongst copartners arises 
from their having a property in the article 
itself; whereas the legatee, in the present 
instance, has a property only in the product 
of the article, and consequently ia not en¬ 
titled to demand a division. 

In a bequest of the use of an article to one, 


and the substance of it to another, the legatee or amend it. 


conneQ' /y or unoonnectedly is one and the 
same;*.**!! the same manner as holds where 
a person first bequeaths the person of his 
slave to one and aftersvards the service of 
him to another,—^in which case the legatee 
of the person is not a partner of the legatee 
of usufruct with respect to tho service of 


* In other words, “ he is at liberty, at 
any period after making the bequest, to alter 

' rw n /I * 
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tE? dlavc. The argument of Mohammed isj pressed; as tho term wool, or so 
that the word ring comprehends both the | mentioned above), do not compphend what 
stone and the hoop, and so likewise, the • is not actually in being. It is otherwise 
word female slave comprehends both the with respect to fruit (although that term 
slave herself and also the child in her womb, also, in its common aoooptation, compre- 
—and the word bag includes both the bag bends only what actually existent, and a 
and its contents. With respect, therefore, , beqne.st of non-existent iruit P)'; nevertheless 
to the ring-stone, the child, and the contents , valid), because ordained, contracts* (such as 
of tlie hag, there are two different bequests of gardening and hire) with respect to non- 
to two different persons, whore both the | existent fruit being good in LAW, it follows 
legatees are equal partners in each. ]??or|thafc the word fruit, men tie md with a von- 

dition of perpetuity, comprehends niso what 
is non-axistent, and that a bequest of su<di 
is valid. It is otherwise with the wool, the 
milk, or the young of a sheep ; for as, with 
respect to the non-existent of those articles, 
there are no ordained contracts, a bequest of 
such is not valid : ~ contrpy to wPiab is 
existent; for these arc subjects of a valid 
contract (such as Ivhoola and the like), and 
therefore a bequest of them is likewise 
valid. 


is the second bequest, in this instance, a 
retractation of the .first, it being, in effect, 
the same as-where a person first bequeaths 
a ring (for instance) to one, and again be¬ 
queaths the same ring to another,— in which 
case the second bequest is not a retractation 
of tho first, hut the two legatees are equal 
partners in the ring ; and so here likewise, 
it is different where a man first bequeaths 
the person of his slave to one, and then the 
property of him to another, as the word 
slave does not comprehend the service of 
that slave. It is also different where a se¬ 
cond bequest follows in immediate connexion 
with the first; for in that case the whole 
forms (as it were) one sentence, indicating 
the design of^ the testator to be that the 
hoop of the ring (for instance) shall go to 
oii(?, and the stono to the other. 

A bequest of the fimit of a garden miplies 
the presejit fruit 07i(ij^ tinless 'it he expressed 
in perpetuity,—\i' a person beejueath to any 
one “the fruit ot his garden,’* in tliatcase 
the legatee gets the iruit actually in being 
at the time of the testator’s death, not "W’hat 
may be produced aiterwards. If, however, 
the testator say, “ I bequeath the fruit of 
my garden perpetually to such an one,** the 
legatee is in that case entitled to the fruit 
then existing, ns well as to whatever may 
afterwards grow there during his hie. Eut 
if, on tho other hand, the testator bequeath 
the produce of his garden (not the fruit), ihe 
legatee is then entitled to the present pro¬ 
duce and io whatever may he collected Irom 
it until his death, although tho word, por- 
petupl should not have been expressed; for 
as the word fruit, in its common acceptation, 
moans a thing actually in being, it cannot 
therefore be applied to what is not in being, 
unless by an express provision for that pur¬ 
pose :— whereas produce, in the common 
acceptation of the term^ comprehends not 
only w'hat at present exists, hut also what 
may here alter exist in succession ; and 
therefore its including what may appear 
after the testator's decease does not depend 
upon the mention of any particular pro¬ 
vision or term. 

A. bequest of the pfvoduce of an animal 
implies the existent produce only^ in every 
instance . — If a person bequeath the wool of 
a sheep, or its milk, or young, and then die, 
the legatee is in that case entitled to what¬ 
ever may bo extant (of these things) at the 
period of tho testator’s death, and not to 
what may afterwards appear, notwithstand¬ 
ing “the word “perpetual” have been ex- 


CHAPTER VI. 

OF WILLS MALE EY Z11VIHE.ER, 

mi church or synagogue^ founded during 
hcalthi descends to the founder s hairs. — li«^ n 
.Jew or a Chiistian, being in sound health, 
build a church or a synagogue, and then die, 
sii'ti building is an inheritance, according to 
all our doctors ; because Haneefa holds an 
erection of this nature in be equivalent to a 
Wakf, or pious appropriation, w hich (agree¬ 
ably to his tenets) is not absolute,i’ but 
descends to the heirs of the founder; and 
the two disciples, on the other hand, Irdd 
all such erections to be sinful in their 
nature, whence they are of no validity [as a 
public foundation], and therefore descend to 
the heirs [in the same manner as any other 
of the founder’s property]. 

In the bequest of a house to the purpose qf 
an inf del place of worshi]), it is appropriated 
accordingly .—Iir a Jew or Chrisiiaii will 
that, “ after his death, hi^ house shall be 
converted into a church or synagog-ue for a 
particular set of people,” the bequest is 
valid, according to all our doctors, and takes 
effect to the extent of a third of tho testator’s 
property; because a bequest has two dif¬ 
ferent characters, the appointment of a 
successor, and an actual endowment; and 
the testator is competent, to either of these. 

Whether any particular legatees he wen- 
tioned, or otherwise. —If a Jew or Christian 
will that “Ilia house be converted into a 
church or synagogue for a sect of people,” 
without specifying fhe parlioular sect, the 
bequest is valid, according to Haneefa. 


* Ordained contracts are such as are 
authorized and sanctioned by the Kokak, 
and concerniiig the validity of which, there- 
fure, no doubt can be entertained, 

t See Yoh 11. p. 231. 
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to the two disciples,^on,the con- | which are valid, ''Th 6 ther_made 



not valid; for a deed of that ( specific persons or not—IV. Ihoso made for 
nitbdre is in it^ality siirfiii, althoagK it mviy , purposes not held pious either by /immees 
• ' ■ ‘ - or Muaaulmana, such as the support or 

singers and dissolute women, -which are 
invalid, as being of a sinful tendency 5 — 
unless, however, they be made in favour of 
particular persong, and then they are valid. 
The will of a sensualist 07 ' innovator is the 
same as of an orthodox Mussulman, unleiis 
he proceed to atoioed apostacy, — A SBsr- 
axrAXisT,^ or an innovator,t' provided^ he 
proceed not to open and avowed mhde.l.ity, 
IS, in point of bequest, in the same state 
with a perfect believer, because the law 
regards only his apparent state, which is 
that of a Mussulman : but if he proceed to 
open infidelity, he is then considered as an 
apostate, and with regard to bis will there 
is a difference of opinion (in the same man¬ 
ner as our doctors have diltered with regard 


appear pious to the testator ; and a will ror 
a sinful purpose is null, because the execu¬ 
tion of it would be a confiramtion of sin. 
The argument of Hanaefa is, that the 
foundiil.sr of churches or synage^ues is held, 
by theste persons, to be an act of piety ; and 
as wo are enjoined to leave them to the 
exercise of whatever may be agreeable to 
their faith, the bequest is therefore lawful, 
in conibrmity with their belief. ^ 

Object)OK.^W hat us the difference be¬ 
tween the building a church or synagogue in 
•the time of health, and the bequeathing it 
by will, that Haneefa should hold it inherit¬ 
able iri-the • foriner instance, and not in the 
latter ? . ... 

IIee’LT.—T he difference is this: that it is 
not the mere erecting [of the chui’ch, &o.] 


which extinguishes the builder’s property, ] to every other deed ol such perHa- 
but the exclusive dedication of tho building . neefa bolding that in this case his bequest 
to the service of God, as in the case of mosques! remains in suspense, and becomes valid 


( 5 rected by MussuimanB; and as an inhdel 
place of worship is not dedicated to Goo, 
indisputably, it therefore still remains the 
property of the founder, and is consequently 
inheritable' [in common with his other 
effects] ;—whereas a bequest, on the ^cqn- 


upon his repentance, or mill upon his death 
or expatriation,—and the two disciples (011 
the contrary) maintaining that it is in every 
respect valid. 

The loill of a female apostate is 
The will of an apostate woman is valid. 


used for the very purpose of de- t This is appi’oved; because women in such 


trarVj is 

Ktroying a right of properly. 

The bequests of Zimmees are 
kinds."**—*1. Those made for purposes held | 
pious in their belief, but not in the belief 
of Musstilmans, such as tho building of a 
church or a syrmgogue (as already men¬ 
tioned),-or the slaughter of hogs to feed the 
poor of their sect; m which cases Haneefa 
bolds the bequest to bo valid, in conformity 
with the faith of the testator, whereas the 
two disciples deem it invalid, as being sin¬ 
ful:^ JI. Those made for purposes ^held 
pious,-wdth Mussulmans, but not with Zim- 
mees, such as tho erection of a mosque, ^ a 
pilgrimage to Mecca, or burning a lamp in 
a.mosque, in all of which instances the 
bequest Is invalid in conformity with the 
belief the testator, according to all oiix 
doctors; unless, however, it be made in 
favour of some particiiler persons, in which 
,case it is valid, as under such ciroumstance 
it is an investiture, the -mention of. “ build¬ 
ing a mosque,” or so forth, being considered 
merely in the light of a counsel—(in other 
■words, as if the testator had bequeathed his’ 
property to particular persons, counselling 
them therewith to erect- a mosque). HI- , 

• Thoseanadc fora purpose held pious both by 
Mussulmans and- Zimraees; such as burning 
a lamp in the holy temple [of Jerusalem], 
or waging war against infidel Tartars,t— 


cases are left to themselves, and. not put to 
of four ' death, as in the case of men.f: 

A Moosia 77 iin mmj bequeaUi the whole of 
his property *—lE a Moostainin bequeath the 
whole of his^ property to a Mussulman or a 
Zimmee, it is valid; for a bequest of Uie 
whole of an estate is deemed illegal only as 
it affects the right of the testator’s heirs 
(whence it is that if they assent such be¬ 
quest is valid); but the heirs of the Moos- 
tamin are possessed of no cognizable rights, 
they being, as it were, dead, so far as rtrlates 
to the Mussulman government, because ot 
their being in a hostile country; .Besides, 
the property of a Moosta-miu is in security 
only in virtue of the protection he receives 
from the state, which protection ho enjoys 
in his own right, not in right ot‘ his heirs. 
But 'if he bequeath a part only, the residue 
is transmitted to Ms heirs. — ^1f a Moostamin 
bequeath a part of his property, the bequest 
is executed accordingly^ and the remainder 
is transmitted to his beirs, notwithstanding 
they be residents in an hostile country; such 
being the law with respect to Moostanuns, 
An enmicipatioriy or Tadbeery granted tty 
him on his deathbed, takes effect tn tolo.^i^ 
a Moostamin, immediately, before his death, 


* Arab. Saliib-aUhawa. .Hawm eignilies 

_ . __ _, .. the sensual passions, a complete conquest 

^ The distinctiona here stated apply solely ; over wliich is essential to tho character of a 


.to bequests for particular purposes. 

■-1 Ko'ofr al Toork : .the naifle by which the 

bands of robbers who used to infest the ! or sectary,- ^ ^ +u 

northern provinces of Persia were formerly 
distinguished. 


good Mussulmau. , . , , 

t Aral). Sah-ib-ahbiddat. A tree-thmker 
A broacher 0 f new and heterodox 


A An* w ^ 

i See Vol. IL p. 229. 
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\ dSfcpipWe hia slave, or make him a Modah- 
hir ii5 iKe Mussulman territory, it is valid, 
and the skvo is aocordin^dy iree, notwith¬ 
standing his value exceed a third of his 
master's estate; for a bequest beyond a third 
of the property is deemed illeg:al only as it 
affects the right of the testator's heirs j but 
a Moostamin's heirs possess no cognizable 
right, as vas already mentioned 

Anf/ bequest m favour of a Moosta7nin is 
valid. —If a Mussulman or Zimmee make a 
will in favour of a Moostamin, it is valid ; 
for a Moostamin, so long as he resides in 
p, Mussulman country, Is considered in the 
light of a Zimmee ; and as the exercise of 
generosity and benevolence in favour of such 
is therefore allowed to Mussulmans during 
life, it is also permitted them to extend such 
acts to a period after their death.—(It ia 
related of Haneofa and Aboo Yoosaf, that 
they held wills in favour of Moostamins to 
be illegal, because of tlieir intention to re¬ 
turn to their owm country ; and also, because 
the M iissulmans not only allow this, but even 
do not stiflcr them to reside in their domi¬ 
nions more than a year, unless they submit 
to the payment of the capitation-tax.—The 
former is, however, the belter opinion-) 

The bequests of a Zimmee arc subject to 
the same restrictions with those of a Mussul¬ 
man .—a Zimmee bequeath more than a 
third of his estate to a stranger, or to an 
heir, it is not valid, as being contrary to the 
laws of the Mussulmans, to which they have 
agreed to conform with respect to all temporal 
concerns. 

lie may mahe a bequest in favour of an 
unbeliever of a different sect .—a Zimmee 
make a will in favour of an infidel of a dif- 
frent persuasion, it is valid, because of the 
analogy of legacies to succession by inherit¬ 
ance, all the different descriptions of those 
yjersons who disbelieve the true ^ faith being 
considered as of one class. 

JSot being a hostile infidel .— If a Zimmee, 
residing in the Mussulman territory, make a 
Avill, in favour of a hostile infidel, it is not 
valid, for as inheritance does not obtain 
between those, because of the difference of 
country, it follows that a bequest from the 
one to the other is of no effect, bequest being 
similar to iuheritanee. 


CHAPTER VII. 

OF EXECTTTOBS THEIR POWERS. 

An executort hairing accepted his appoint¬ 
ment in presence of the testator^ is not after¬ 
wards at liberty to reject it. —Ip a person 
appoint another his executor, it remains witli 
1 hat other either to accept of or decline the 
appointment, in the presence of the testator; 
because no one has the power of compelling^ 
another to interfere in Lis concerns. But if 
the executor accept his appointment in the 


Qt 


presence of ^ tho testator, and afterwaddsf 
either iri his absence, or after his death, 
decline it, such refusal is not admitted; 
because the testator had placed a reliance ou 
his consent; and thorefoi^e, if the rejecHou 
were allowed of, either in his absence or 
after his decease, he would necessarily be 
deceived, 

^ Ilis silence leaves him an option of rejec¬ 
tion .— If a person appoint another Ins exe¬ 
cutor, and that other remain silent, without 
giving any indication of his acceptance or 
refusal, he is in that case at liberty, after 
tbe death of the testator, to accept or refuse 
the appointment, as may be moat agreeable 
to him. 

But any act indicative of his acceptance 
hmds him to the execution of the office .— 
But if a person, under such circumstances, 
should, immediately after the death of the 
testator, dispose of any part of the efihets by 
sale, then, a.s an act of this kind is a clear 
indication of his acceptance, the executor¬ 
ship becomes obligatory on him. The sale, 
moreover, is valid in this instance, notwith¬ 
standing the executor may not have con¬ 
sidered hitnself as such at that time; for 
his executorship (likc^ inheritance, bequest 
being a sort of succession as well as inherit¬ 
ance), does not depend on his knowledge; 
and, as being an executor, a sale transacted 
by him is valid. 

Having rejected the appointment^ after the 
testator's decease.^ he may still accept of it], 
imless the magistrate appoint an executor in 
the interim .— If a person appoint another 
his executor, and the person so appointed 
remain silent until tho testator's decease, 
and then reject the ofticc, and afterwards 
declare his acceptance of it, such acceptance 
is valid, unless the Kazee, during the in¬ 
terim, should have «et him aside, and ap¬ 
pointed another, in consequence of hia first 
declaration ; because the refusal docs not 
immediately annul the appointment, that 
being injurious to the deceased; and although 
the continuance of it bo prejudicial and 
troublesome to the executor, still he lias tho 
merit of it, which is an equivalent for the 
disadvantage,—whereas the injury to tho 
deceased has nothing to counterbalance it. 
The executorship therefore endures in this 
case. If, however, the Kazee set him aside, 
his decree to that effect is valid, as he pos¬ 
sesses the power of removing an inconveni¬ 
ence, to which executors are frequently sub¬ 
jected, and which moy render the continuance 
of the office injurious to them. The Kazee, 
therefore, to remedy this, may discharge tho 
executor from his office, and appoint another 
in his room, to act with the estate, thereby 
preventing nn injury both to the executor 
and the deceased. If, moreover, the executor, 
after being thus dismissed by the Kazee, de¬ 
clare his willingness to undertake the execu- 
torsiiiii, such declaration is not admitted or 
attended to, as he here assents after his 
appointment having been altogether annulled 
by the order of the Razee, 
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^ Cl slave, a reprobate, or mi infidel, 

ave apjjomtod, the magistrate must nominate 
~arproper mhstitute .—A peeson may appohit 
a slave, a reprobate,"*' or an infidol, to be liis | 
executor; but it is incumbent.bn the Kazeej 
to annul such appointment, and nominate j 
another person, because of the disadvati- 
tages '^7iiioh would attend the coniirmation , 
of it in either of those instances; for a i 
slave could not act but by the power of his ' 
master; a reprobate may be" suspected of^ 
fraud; and it is not fit such a trust should , 
be committed to^ an infidel, as the enmity 
which every infidel may bo supposed to I 
entertain towards a Miissulmq.ii on the score 
of religion will occasion a disregard to his 
interest. The dissolution of such appoint¬ 
ments is therefore incilnibent on the Kazec, ' 
notwithstanding their original validity. ^ : 

The appointment of the testator'*s slave is ' 
invalid^ if any of the heir's hare attained to 
maturUy; hut not otherwise, —If a person 
appoint hia own slave his executor, any of 
the heirs’ being arrived at the age of matu¬ 
rity, it is not valid ; because such heirs may 
prevent the slave from the execution of his 
olficft by selling tbeir property in him to 
another, and thereby rendering him inca¬ 
pable of acting but by the consent of the 
purchaser. If, on.the contrary, the heirs be 
all infants, the appointment is in that case 
* valid, according to llaneefa. The two dis- 
(fiples maintain that it is not valid (and such 
is what analogy would suggest); because 
slavery is incompatible with the exercise of 
power; and also because, in this paiticularj 
instance, it would follow that the property ' 
was maBter over, the proprietor, which is' 
contrary to LAW^ argument of Haneefa 
is, that the slave is sane and adult, and' 
th<.*refore capable of the discharge of suchj 
trust. Neither has any person the power of' 
prohibiting him from it, because the heirs, [ 
aithougb they be his- masters, yet cannot i 
exert this power, on account of their youth. 
As, moreover,-the def3ea3ed appointed him 
to this trust, it may henco be inferred that 
hia tenderness, and regard for the heirs was 
superior, in his opinion, to that of any other. | 
This appointment, therefore, is valid ; in.the ; 
eatne manner as that ■ of a Mokatib -in 
other w'orda, if a person appoint his Moka-. 
tib hia executor it is valid; and so here 
likewise. 

In case^cf the exeeutofs incapacity, the 
j}iagist7uit€ must give him an assistant.— 
an executor be unequal to the execution of 
his office, it is incumbent on the Kazee to ' 
associate another with him, in order that 
the duties of the office may be properly exe¬ 
cuted. ^ 

Tut he must 7 iqU do so on the executor 
pleading 'incapacity, without due exanuna- j 
tion . — an executor represent to the Kazee ‘ 
ids inability to execute the duties of his 

* Arab. Fasik. (The term has been re¬ 
peatedly defined.) 



charge, it :ls requisite, in such 
the Kazee, before he attends to his repre¬ 
sentation, n3.ake iiarfcicular inquiry into the 
truth of it, as complainants of this kind 
often assert falsehoods, with a view to alle¬ 
viate their own burden, Lut if it shall 
appear to the Kazee, on due examination, 
that the executor is utterly incapable of the 
office, he must release him, and appoint 
another in his place, .this being advantage¬ 
ous both to the executor and to the estate. 

And if he appear perfectly equal to the 
ojfice, he cannot be removed .— If an executor 
be perfectly equal to the diseharj^e^ of his 
office, and trnstworthj’ therein, the Kazee is 
not at liberty to dismiss him ; for any per¬ 
son whom the Kazee may appoint in his 
place must be less eligible, as the deceased 
had particularly selected him, and signified 
hia confidence in him. He therefore must 
bo continued in preference to all others ; 
even to the testator’s father, notwithstand¬ 
ing his supposed tenderness; and' conse¬ 
quently to otliers a fortiori. 

He cannot he removed ou'ths co^nplaint of 
the heirs, unless his culpability he ascer¬ 
tained.- -1^ all or part of the heirs prefer a 
complaint against the^ executor, still the 
Kazee must not dismiss him immediately, 
nor until his guilt be aacortained, as ho aots 
under an authority derived from the de¬ 
ceased. If, however, ho prove culpable, it 
is incumbent on the Kazee to dismiss him 
and appoint another in his place; for the 
deceased nominated him to the office fiom 
supposing him worthy of confidence; but 
upon being found culpable he no longer con¬ 
tinues so, insomuch that if the testator were 
living he W'oiild himself discharge him ;— 
and as he is incapacitated, by death, Irorn so 
doing, the Kazee must take this upon him as 
his substitute. 

Oi%e of tux> joint executors cannot act icitk- 
out the concurrence of the other .— If a man 
appoint two executors, neither of them, is 
entitled, according to Ilajieefa and Moliaui- 
med, to act wnthoiifc the other, except in. 
particular cases,' of which an explanation 
shall be hereafter given.-^Aboo Yoosaf is of 
opinion that in all cases either of them may 
act without the other^ because, an executor 
is endowed with his power of action in 
virtue of the will of the testator; and, as 
power of action is a thing sanctioned by the 
LAAV, and incapable of division,* he enjoys 
his power complete and perfect in the same 
manner as a complete authority to contruct 
their infant sister in marriage appertains to 
each of her brothers respectively. —(The 
ground of this is, that^ executorship is a 
succession, which succession cannot be estab¬ 
lished in the executor, unless the authority 
of the testator devolve to him in the same 
degree in which it had appertained to the 


* That is, cannot.be enjoyed or exercised 
partially. 
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that is* completely and perfectly.) — j tlio estate of the testator, also, and in 
lt*tator's choice, moreover, of the two charging his debts, the aot; of either exeotitor 
TO “be his executors is an argument of the j is lawful independent of the other. t*br 
particular attachment of each to Ids interest, none of these are considered as an exercise 
which attachment is equivalent to the eon- of power, but mendy the x^erformance of a 
sanguinity of two brothers in the point of'duty,-—insorauchthatthedepositorhashiin- 
contracting their infant sister in marriage. —, self a right to seize and carry away his 
Tho arguments of Haneefa in support of his I deposit, if he find it among tho effects of 
opinion are twofold. — Fikst, the power of the deceased, and the creditor has a similar 
an executor, being derived from the testator, right with regard to his debt ;~^and it is, 
is of consequence to bo exercised in the moreover, the duty of everyone into whose 

hands property may fall, to attend to the 
iweservation of it, whence this comes under 


manner prescribed by him ; and in the case 
in question the testator has entrusted this 


power to both the executors, on the condi- , the description of aid and assistance, not of 
tion of their being united iti the trust, for he an exercise of power; — neither do any of 


does not expresmy assent to their acting 
otherwise than jointly, and the above con¬ 
dition is moreover attended with advantage, 


those acts require thought or consideration. 
Either of the executor.s hns also a right 
singly to discharge a legacy, or emancipate 


as the deliberations of two persons are better ' a slave, if directed by the testator, because 
than of one. It is otherwise with two such deeds require no thought or cousidera 
brothers, in the circumstance of contracting tion. 


their infant sister in marriage (as adduced 
by A boo Yoosaf), since the caiise of such 
autliority being vested in them is relation¬ 
ship, a cause which exists equally in each. 
The contracting in marriage, moreover, is 
a right of^ the infant, resting upon her 
guardian (insomuch, that if the infant re¬ 
quire her guardian to contract her to any 
person, being her equal, for whom she has a 
liking, he must comply), w'hereas, in the 
case here considered, the acting [with the 
estate] is the right of the executor himself, 
not of another resting upon him. In the 
case of contracting tho infant in marriage, 
therefore, if one of the two brothers so con¬ 
tract her, he merely discliarges a duty in¬ 
cumbent on the other brother, and his act is 
therefore valid ; whereas, in tlie case of exe¬ 
cutorship, if one of the two act alone, he 
exercises a right appertaining to the otho 


Or in which tho interest or advantage 
of tho estate are concerned. —In the same 
manner, either of them may institute a suit 
in claim of the rights of the testator, because 
a conjimctinu of both hi so doing would bo 
ini practicable, since, if they were to do it 
at one and the same time in the assembly of 
the Kazee, they must occasion noise and 
confusion (whence it is that only one of two 
agents for litigation is allowed to plead at 
a time). The acceptance of a gift for an 
infant is likewise an act which neither rnoy 
perform singly ; for in case of delay there is 
a possibility of the gift being rendered mill 
by the death of the donor iireviuus to the 
seizure. These acts, moreover, being per¬ 
mitted to a mother and nurse, is a proof that 
they are not exertions of power. If is like¬ 
wise permitted to any of the executors, 
singly, to sell goods where there is an appre- 


^ . . t’T, ! ^ „, „ . ^ ^ . 

and his so doing is thei’etbrc invalid; — in i hension of their spoiling, as iu the case of 
tliG same manner as where two persons owe i fruit, and the like ; und, also to collect to- 
a sum of money to one, in which case it \ gether and preserve tho scattered property 
would be perfectly lawful for either of tliem t of the testator, as a delay might occasion the 


to discharge the whulo debt, whereas, sup 
posing one man to owe a sum of money to 
two others, it would not be lawful for him to 
pay the whole to either of them. 

fjxcept in such matters as require imme¬ 
diate execution. — The cases excepted by 
Haneefa and Mohammed, in which they 
hold tho acts of either executor, singly, to 
be valid, aro such as require immediate exe¬ 
cution. Thus it is lawful for either exe¬ 
cutor, singly, to disburse the funeral 
charges, as a delay in^ this might occasion 
tho Imdy to become otfensivo; whence it is 
that a similar power is vested iu the neigh¬ 
bours. In the same manner, either of the 
executors, singly, may purchase victuals or 
clothes for the infant children of tho testator, 
this being a matter of urgency, and wdiich 
admits of no delay. 

Or tvhich are of an incumbent nature .— 
8o, likewise, it is lawful for either of the 
executors to restore a deposit, an usurped 
article, or a thing purchased by the testator 
under an invalid contract. In preserving 


destruction of it; and such permission is, 
moreover, given to every person into whoso 
hands property niity fall, whence it may be 
inferred that this is not an exertion of power. 
(It is recorded, in tho Jama Saghocr, that 
none of the executors, where there are more 
than one, has singly the power of selling 
goods, or receiving payment of debts, be¬ 
cause these aro exercises of power which 
they must perform jointly, in conformity 
with the will and intention of tho testator.) 

Case of a testator appointing different 
executors at different tim.os.-~ If a person 
appoint two executqi'a in a separate manner 
(as if he should first say to the one “ I have 
appointed you my executor,’’ and again, at 
a different period, to tbo other “I have 
appointed you my executor"'), some allege 
that in this case pch of them has indivi¬ 
dually a power of exercising the functions 
of his appointment, without consulting the 
other, in the same miinner as two agents, 
whore they are appointed by different com¬ 
missionsthe reason of which is that the 
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in' appointing the two^ separately,, 
his asaent to each acting from his 
oWn judgment, 'svjthout the other's assistance 
or advice, • Others, again, say that con* 
ceiaiiiig this case ajso adisagreemeut subsists 
between Haneefa and Moliauimed on one 
side, and Aboo Yoosaf on the other; because 
a will is establiBhed'until the death of 
the testator; and at that time both are 
executors - together, , not with standing they 
had been appointed separEitoly. It ia other¬ 
wise with two agents appointed under dif¬ 
ferent commissions; for the appointment of 
each of Yhoso still continues distinct and 
separate, as settled by the constitueiit- 
hi cas& of the death ’ of a jobit executor^ 
the magiiitj'Jite mufit appoint a {iuhetii/Hie, — 
one of two executeu’s die, it is inedmbent on 
the Kazee to a.ppoint rmother in his room, 
'rhis is tlie opinion of Haneefa and Mob am* 
med; because, /iedording to their eloctrine, 


having previously obtained tlie conse|,t JbL 
his constituent.'—(The ground of analogy 
between these two cases is, that in the samp 
manner as the oopstitaent is supposed to 
place a reliance on the agent, and on him - 
only, so • alvso the testator may be supposed 
to act with regard to the executor.) The, 
arguments of our doctors upon thi:i point are 
twolbld. — First, an executor .derives his 
power from the testator; and it is theretoro 
lawful for him to appoint an executor to suc¬ 
ceed him ;-’iu the san.ie maum r as in the 
case of a* grandfather; in other words, a 
father has the power of bestowing his child 
in majiTiago, Which devolves upon .his hither 
after his death ; and the grandfather has lu 
such case the power of appointing an agent 
for the execution of the child's marntige; 
and so likewise, it is lawful for an executor 
to appoint another executor, as the power 
appertaining to the testator devolves upon 


the- iWaining' executor has not,'of himself, ► his executor, in the same manner as a father’s 


power to act on every occasion, and the 
interest of the deceased therefore requires 
the appointment of another to operate wiih 
him; and it is also the opinion of ^ Aboo 
Yoosaf, because, although .the remaining 
executor be ‘(according to him) empowered 
to act of. himself, still it behoves the Fazee 
to appoint another hia companion ; for the 
design of the testator evidently was, to leave 
two successors the management of his con¬ 
cerns ; and as this may he fulfilled by the 
appointment- of a substitute for him w'ho 
dies, one must be appointed accordingly. 

Unless the deceased hiwe himself nomi¬ 
nated his successor,—I t? the deceased exe* 
cutor luive appointed the living executor to 
act for him, it ia ip that case lawful for the 
latter (according to the Zahir liawayet) to 
act alone, nor is it incumbent on the Kazee 
to * ' . 


right to dispose of his cliilel in marnago 
devolves upon the grandfather.. A^j more¬ 
over, the grandfather ia the father's substi¬ 
tute with regard to the power which devolves 
to him, so in the aaino manner the executor 
is the substitute of the testator because the 
nomination of an executor is, in effect, an 
appointment, by the testator, of a substitute 
with respect, to'the matters in which he is 
himself empowered ; and as the cxecirtcr, at 
the time of hia death, possessed a power with 
respect, to both estates (his own, and also 
that of Ids. testator), it follows that th(3 
second ex eon tor (that is, the o-ne. appointed 
by him) is his substitute with respect to both 
estates also.-rSECONiiiY, as the testator had 
recourse to 'the assistance' of the executor, 
notwithstanding he knew there was a possi¬ 
bility of his dying in the interim, and 


appoint another in the room of the thereby leaving his object unaccomplished 


deceased ; becaUso here the judgment ,of the 
deceas< d executor virtually subsists in the 
living one, as it were, by succession. (There 
is a tradition of llhiieefa having contradicted 
this doctrine, because of its repugnance to 
the object of the testator, namely^, the agency 


it mjiy be inferred that his iiitentiuu was 
that his executor should in such case appoint 
another. It, is otherwise with an .agent; for 
he is not at liberty to appoint any other 
person his agent without the consent of Ids 
constituent; 1 because, as the latter is still 


of two persons: in opposition to the case I living, and consequently has it, in bis power/ 
where a dying exeeutor appoints some other ' to accomplish his-object liimsGli 4 .:it is there- 
person to succeed him; for such appointment fore not to.be supposed that he will consent 
— valid, because of'its being attended with ' to his agent-appointing another agent under 


the advantage of the judgment of tWo distinct 
persons,, as .was intended by the testatur.) 

'fhe executor 'of an executor is h is sx{hstitnte 
in oifiee. —Tf an executor, previous to .his 
death, appoint another person his executor, 
in that case the person so appointed is en¬ 
titled to »act as- executor, both to him, and 
a Up to the person to whose affairs, his imme¬ 
diate testa tor,had. acted as executor.^ This 
is according to our doctors, Shafei maintains 
• that the person so appointed is not entitled 
to act as executor to the first deceased, be¬ 
cause of the analogy his appointment bears 
to that of an agent; in other words, il a 
person, during his lifetime, appoint an agent i 
to act for him, that agent is not permitted to ' 


delegate hia powers 


him. 

An executor is entitled tb possess himself 
of the portions of infant and absent adult 
heirs, on their behalf— an executor, the 
legatees.being present, divide of!' the estate 
of tlie testator from the legacies, on behalf 
of his heirs who are infants, or adult 
absentees, and take possession of their por¬ 
tions, it is law'fill; for an heir is successor to 
the decveased,; and as an executor is also a 
successor to him, he is of course a oompefent 
litigant on behalf of infant or absent heirs, 
and may,-of consequence, make a division, 
and pos.sess himself of their portions on their 
behalf,—dusomuch that if those portions 
were to perish, m his hands, still they are 


to another without > not at liberty to participate with the legatees 
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remained to them after such divi- 

^-^irnot of the legacies of infant or ahsent 
legatee on the contrary, an executor, 



to the diYision,’*-"in which Case a third of 
remainder would be appropriated to the pil 
Seconply,^ the division, with 
. , respect to the legacy, is not perfect and com- 
thc heirs being adult and present, divide olf i plete until the^ portion bequeathed for the 


the legacies from the estate, and take pos¬ 
session of them on behalf of infant or absent 
legatees, it is unlawful; for a legatee is not a 
successor to the deceased in every respect, 
he being constituted a proprietor by a new 
and supervenient cause; and as_, therefore, 
the executor does not stand as litigant on his 
behalf, his taking his [the legatee’s] portion 
is not valid,—^insomuch that if the legacy 
were to perish in his [the executor’s] hancls^ 
the legatee would be entitled to take a. tliiru 
of whatever had remained to the heirs. 
Neither is^ any compensation due from the 
executor ^ in this instance ; because tm 
executor is a trustee ; and as the power of 
conserving theetfeetsof the testator is lodged 
in him, the case is therefore the same as if 
the loss had happened previous to the divi¬ 
sion of the effects, 

A legacy appropriated to pilgrimage^ if 
lost^ must he repaired^ to the extent o f a third 
of the^ estate,^ls a person bequeath a sum 


purpose of pilgrimage be expended thereupon, 
as there is no person to take possession of it.* 
Where, therefore, this sum is not expended 
in the performance of pilgrimage, the parti¬ 
tion is incomplete, and the case is (conse¬ 
quently) the same ns if the sum had been 
lost or destroyed before the partition. 

A legacy, after being divided off hy the 
magistrate, descends to the legatee's heirs in 
case of his decease, a person bequeath a 
third of one thousand dir ms to another who 
is at that time absent, and the heirs consign 
the said sum to the Xazee, in order to divide 
and set apart the share of the absent legatee, 
the division thus made by the Kazee is valid, 
because of the original validity of the will, 
insomuch that if the absentee should after¬ 
wards die, previous to his having declared 
his acceptance, the legacy nevertheless de¬ 
volves to his heirs. The office of Kazee, 
moreover, is instituted with a view to the 
benelit of mankind, that he may attend to 


lor the performance_ of a pilgrimage to ' the conservation of their rights'", especially 
Mecca, and then die, and the executor ‘ with respect to such as are dead or absent 
divide off the said sum from] the heirs, and and as among these attentions to the rights 
take possession^of it, and it be afterwards of mankind is the setting aside and taking 
' . ' possession of the portions of absentees, such 


lost or destroyed, either in his charge, or in 
that of the person whom he had appointed 
for the performance of the pilgrimage, in 
that case, according to Haneefa, a third of 
the remaining property of the deceased must 
be appropriated for the pilgrimage. Ahoo 
Yoosaf, on the other hand, holds that if the | 
sum thus lost have been originally equiva¬ 
lent to a third of the property, nothing is 
afterwards to be taken from the heirs ; hat 
that if it was less, the deficiency must be 
applied to the j)urposo of the pilgrimage. 
Mohammed, on the contrary, is of opinion 
that in neither case is the executor to take 
any thing from the heirs ; because the setting 
aside of a particular sum, for the perform¬ 
ance of the pilgrimage, was the undoubted 
right of the testator j and as, if ho had him¬ 
self set aside^ the sum for that purpose, and 


it 

nothing further Avould have been required, 
and the legacy would hg,ve been void, it is in 
the same manner void wdiere the sum was 
set aside hy the executor, as he acts for, arid 
stands in the place of, the deceased. The 
argument of Aboo Yoosaf, in support of his 
oi)inion, is that a third of the whole property 
is a fund for the execution of wills, to which 
extent only they are to be executed, and no 


acts by him on behalf of an ab.scntee aro 
valid of course,—insomuch that if such por¬ 
tion were destroyed in his possession, 'and 

- the legatee should afterwards appear, still 

Ahoo I he would have no claim upon the heirs. 

I An executor yuay sell a slave of the estate, 
for the discharge of the debts upon it, in 
absence of the creditors.—Ir is lawful for an 
executor, in order to discharge the debts of 
the deceased, to sell a slave for a suitable 
price, in the absence of the creditors ; for as 
the testator might have done so during his 
lifetime, the executor, as his representative* 
IS entitled to do the same. The ground on 
which this proceeds is, that the right of the 
creditors to the effects of the deceased lies, 
not m the things themselves, but in their 
worth; and the worth of the slave is not 


had afterwards been lost or destroyed, j annihilated by the sale, as the 


V* V- — price (which 

IS III reality the worth) still remains, 

Uyiless the slave he involved in debt, _Ix is 

otherwise with respect to an indebted slave 
for the sale of such in tho absence of the 
creditors is not valid, as their right lies in 
the person of the slave, they having a claim 
to the earnings of his labour, which would 
be annihilated by the sale of him. 

An executor, having sold ayid received the 


farther. The arguments of Haneefa, inanp. : price of an article ivMch af^rwurds proves 


port of his opinion on this point, are twofold. 
.Filisr, the performance of the pilgrimage 
was the object of the testator, not the setting 
aside a sum for that purpose; and therefore 
the appropriation or delivery of tlie money, 
without the accomplishment of the object, is 
of no consideration, it being, in effect, the 
same as if the sum had been lost previous 
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to be the property of another, is accountahle 
to the purchaser for the price he had so re¬ 
ceived.—I f a person appoint another his 
executor, directing him, after his decease* to 


* In other words, there is no individual 
legatee. 
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i ^ave, ana bsstow tWprice in cliarity, i debtcA to an orphan give a transfer onli 
and^ tho executor acccjrdingly sell‘the slave other person, and the executor (the guard 
find take possession of tke price, and. it be bf tbe orplian) accept the same, auon acoept- 
alterwards lost or desttoyed ‘witli Mm, and. ance is approved, provided-it be loi the inte- 
Ihe slave prove to be tbe property of another rest of the orpKan, because or the person on 
person, he [the executorj is accountable to ' whom the transfer is made being richer (tor 
the purchaser the price, agreeably to thcM instance) tban.tho transferror, and also a 
laws of sale ; and he is enf/itled to take an man oi probity ; lor ttie power of acting is 


heistotakefromthe whole of the estate at other, the aocepcanoe is not approved, as 
large, and such is the Zaliir Eiiwayet. It is i being, m its tendency, prejudicial to the 
recorded from '?4^'’haTtnine(.l, on. tlio, ^rij.rary# orphan. 


that, he is to indemnify himsnlf from the 
third of-thb effects,, as the instrnoticms of 
the deceased were in the natutp of a will; 


Or sell or imrchase nioveahUs ' on Ms 
account, —It' is lawful for an executor to 
sell or purchase moyeablCs, dn account of 


and the third of the property is the ihrid for the, orphan, under his charge, either lor an 
the execution of a will. The ground of the I equivalenl;, or at such a rate as to occasion 
doctrine ot‘ the Zahir Kawayet is, that as an inconsiderable lo93,-^but not at suen a 
the executor, in the .sale of -the shave, was | rate as to make the loss great and appaient; 
deceived, by the testatoi'; the -restitution ; because, the appointment of an executor 
made by him’to the purchaser is therefore 1 being for the benefit of tlie orphan, he must 
a debt due to him h’oin the testator ; .and avoid losses in as great a dogroe as possible ; 
thedehtaarc discharged'from tho whole o.f !-- but with respect to an inconsnlerahle Joss, 
the estate not from the third.- Jt would be i aa in the commerce oi the world it is otten' 
otherwise if the Kazee, or his Ameen, should ' unavoidable, it is tberofore allowed to him 
sell the slave, and he 'afterwards prove the to incur it, since othonvisc a door would be 
pronerty of another; ior in this case the shut to the business of purchase and sale, 
obligations of thp sale do not. rest upon 1 An executor, m giving a bill of sale, must 
those officers, but the’ purchaser, comes at ' not insert his power as an executor m it, but 
once iinon the estate for an equivalent tp the I must give a separate paper to. that effect, out 
price lost or destroyed as above;'since other- j ot caution;^ for if the -latter auso were in- 
wi^e the door of magistracy would be, shat, ' sorted, it might happen that the witness, to 
and the rights of 'mankind copsequenUy - the sale rtiight set Ins name to the bottom ot 
iniured as no man will undertake'the office the instrument without examination, wplch 
of Kazee unless ho he exeniptoid from re- ; would implicato a false testimony, since 
spon^ibility. It is'to be observed that what with the executorship he' has no concern, 
is now advanced, that the ox'ecutor is to iSoine, moreover,> have asserted that the 

take an equivalent from the effects ol,* the i attestation of the witness ought to run m 
deceased,” procpe.ds on the supposition ofitlns manner—“ Sold by Zeyd the son ot 


onlvln thrgreatesVpossible degree ; and if ' maKwith propriety be adopted, as executor- 
the d(;ceased should have naeffecta whatever, shi p is a matter of notoriety, 
the executor (like any other creditor) has no* acso Hit moveabtes on account oj 

claim for indemnification. hoir-kiA executoi ha. the 

JJvt if this hum hem lost, he mqf/ rewz- power of selimg every species ol property 
hurse himself from the persoyi lo whom the ' belonging to an adult absent heir, excepting 
ortieJe had fallen h/ inheritance an such as is immoveable;-for as a father is 
executor sell a slave which had'fallen to the i authorized to ,seil the moveable property ol 
si are of a child of klm. deceased, and take i his adult absent son, but not such as is im- 
possession of the nrieo, and it' be. afterwards i moveable, liis guardian [the execidorj has 
lost in his hands, and the’ slave «.prove the tho same flower.- Ihe ground of this is,^ that 
property of another person,.the purchaser thdsale of moveable Property isia species ol 
has in that case a claim for I'cstitution from oonseryation,.as articles ad that description 
the executor, who is entitled to indemnify are ha|)le to. decay,'amUtho price is .much 
himself from tlie share of the child in whose f more easily pt^seiwed than th^ artiolp itsUl. 

behalf he acted; -and the chihl.is entitW i AVithrespect,on the.contrary, to.itomdyealdo 


to an equivalent from the. shares _ol\the 
other heirs ; for upon the slave proving, the 
pTOPorty of another person, the distribution 
of inheritance, as at first executed, is an- 
nullod, the case being,.in fact, tho.snme as if • 
no such slave had ever existed, dr been 
accounted upon as part of ihe estate. A 

' . ^ - n' 


property; it is in a 8tate.of conservation in 
its own iiatiir5, whence it is' ubl.twlul lo Mil 
it,--unless, however, it,be evident tliut it 
will otherwise perish or.be hv'st, m which 
case the sale of it is allowed. *. 

Ue cannot trade with his loara sporUon.-- 
It is not lawful ior an executor to trade 

for the 


An executor may .accept a transfer for a with tlu> property of the orphan ; : 
deU due to hl$ infant ward.--I e in- I conservation of it, merely, as commi 


i person 


committed to 
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tile power of trading with it,— j evidence that the deceased had associated^J 

accordijig to what is mentioned in the • third person with them, and that person deny 

Awzafiiipon this subject. | his having done so, the evidence ot the ex- 

He may sell moveable property on account j ecutors is of no eHect; because their assertion 
of the infant or absent admt brother of the having a tendency to their own advantage, 
AcconniNG to Mohammed and > in the ease it will afford them from part of 

Aboo Yoosaf, the executor of a brother, I their labour, lays them open to suspicion, 

with respect to an infant brother, or one of: If, on the contrary, the third person daiin 
mature age, who is absent, stands in the or admit of tho executorship, their eviacncB 
same predicament as the executor of a , is valid, on a favourable constructioin Ana- 


father with respect to his adult absent son 
(in other words, he is empowered to sell 
the moveable property of the orphan or ab¬ 
sentee) ; and so likewise of an executor 
appointed by the mother or uncle; for as the 
mother and uncle are permitted to interfere 


logy would suggest that here also the evi¬ 
dence is null, in the sanie manner as in the 
former instance, and for the same reason. 
The ground of a more favourable constr uction, 
ill tins particular, is that as tho ICazee has 
the power of either appointing an executor 


in the management of the property so far as i at the first, or associating a third person (by 
relates to its preservation, so also is the i that person’s consent) with the two executors, 
executor who represents them. | without any testimony on their part, it 

The power of a father*s executor precedes ' follows that their testimony merely prevents 
that of the grandfather. — The power of the \ the Kazee from the trouble of nomination, 


father’s executor, in the rnaniigement of the 
property of his orphans, is superior to, and 
precedes that of the grandfather. >Shafei is 
of opinion that in this respect the grand¬ 
father has the superior power; because,the 
LAW has ordained him to be the representa¬ 
tive of the father, where the latter has 
ceased to exist,—whence it is that [failing 
the luther] tho grandfather inherits to his 
grandson. The argumerit of our doctors is, 
that as, in consequence of the will, the 
authority of the father devolves upon his 
executor, the executor’s authority is there¬ 
fore that of the father, in efioct,—and cori- 
sequentiy the father’s executor precedes the 
grandfather, in the same manner as the 
father hi mself would. The ground of this is, 
that as the father, notwitlistanding the ex¬ 
istence of the grandfather, appointed anotlier 
to act for his children, it may be thence in¬ 
ferred that he considered such appointment 
more beneficial to them than if they had been 
left to the management of the grandfather. 

■ If there he no executory the grandfather is 
the father s representative. —Ie a father dio 
without' appointing an executor, the grand¬ 
father ropiesents the father; * because a 
grandfather is most nearly related to the 
children of his son, and most interested in 
their welfarewhence it is that the grand¬ 
father is empowered to contract the infant 
wards in marriage, in preference^ to the 
father’s executor, — notwitlfistanding the 
latter have iirecedence of him in point of 
managing and acting with the property, for 
the reasons already assigned. 


CHAPTER YIII. 

OF EVIDENCE WITH EESPECT TO W'lLLS. 

The evidence of tivo executors^ to the ap¬ 
pointment of a third is ?wt valid unless he 
claim or admit it .—Ip two executors give 


^ * Literally, ** is in the stead of,’’ or “ stands 

in tlio place of.’* 


by rendering it unnecessary for him to seelc 
out and nanie^ a propcjr person^ to assist in 
the executorship the person still, however, 
holding his office in virtue of the Kazee's 
nomination. 

Jlie evidence of orphans to the appoinU 
ment of an executor is not admitted if he 
deny iV. —If two orphans give evidence that 
their deceased hither had appointed a parti¬ 
cular person his executor, and the person 
mentioned deny the same, their evidtneo is 
not credible, being liable to a suspicion in 
the advantages tliey would draw from the 
labours of a person exerted towards the pre¬ 
servation of their property. 

2he testimony of executors with respect to 
propertyf on behalf of an infant. —Jp two 
executors give evidence, on behalf of an in¬ 
fant heir [their ward] concerning^ property of 
the deceased, or of any other person, it is of 
no effect; because their testimony merely tends 
to prove their right^ to the management of 
such property. 

Or of an ahsent adult^ is ‘not admitted .— 
Ip two executors, give evidence, on behalf of 
an adult heir, concerning property of the 
deceased, it is of no effect; but it is valid 
concerning property appertaining to any 
other person. This is the doctrine of Haneefi. 
The two disciples ai'c of opinion that in both 
cases the evidonce is valid, because it is not 
liable in either of them to any suspicion, as 
the power of an executor over the property 
ceases after the heir attains to maturity. 
The argument of Haneefa is, that as execit- 
tors have tho power of conservation, and also 
of selling the moveable property of an adult 
heir in his absence, it follows that their 
evidence, in favour of an adult heir, con¬ 
cerning any part of the deceased’s estate, is 
not altogether free jfrom > auapicion. ,lt is 
otherwise with respect to their evidence, in 
behalf of an adult heir, concerning any other 
property, for over that the ■.:x. cutors cannot 
possess any authority, as the deoea^^ed con¬ 
stituted them his substitutes with respect to 
hia own; estate only, not with respect to the 
property of otherB. 
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HEBMAPHEOBITES, 


Ti\€ muiuiil evidence of parties, on hehalf\ 
, other, to debts duo to each from an \ 

-estate is valid; but not their evidence to 



A mutual evidence of this nature I 
where it^ irhwlves a right of participation 
in the ivitnesses, —If two persons give evi- 


legacies. —Ip two persons bear evidence to a I dence that a partionlar person had bo- 
debt of one tiiousand dirms, due from a I queathed the third of his property to Zoyd 


person deceased to Omar and Zeyd, and 
Omar and Zeyd give a similar evidence in 
favour of these two, the evidence on both 
parts is valid. If, on the contrary, each of 
the parties in the same manner give evidence 
that legacies had been left by the deceased to 
the other, their attestations arc of no effect. 
This is the doctrine of Haneefn and Molnim- 
med, Aboo Yooaaf maintains that in neither 


and Amroo,—and Zeyd and Amroo, on the 
other hand, give evidence that the same 
person had bequeathed a third of his pro- 
pertj»' to these two, the evidence of both 
parties is void and of no effect (and so like¬ 
wise if the two were to give evidence that 
the person had bequeathed his male slave to 
Zeyd and Amroo,—and Zeyd and Amroo, on 
the other hand, give evidence that the said 


case arc these evidences yalid; and such I person had bequeathed his female slave to 


also (according to the relation of Khasaf) is 
the opinion of Hancefa. There is also a 
tx'adition of Aboo Yoosaf having concurred 
in the opinion of Mohammed . The reasons 
urged in support of the validity of the evi¬ 
dence, in the case of debt, is that debt re¬ 
lates solely to the person; and as the person 
admits a great variety of rights, thG_ evi¬ 
dence of both parties is therefore admitted. 
—Neither does it follow, in this case, that 
either party is to partake of what may he 
obtained in payment by the other, so as to 
cause the evidence of this party to be a mere 
establishment of their own right of partici¬ 
pation,—in somaeh that if a stranger were to 
pay, to one of the parties, of his own ac¬ 
cord, the debt alleged to be due to that 
party, still the other party is not at liberty 
to claim any share in such payment. The 
reasons, on the other hand, against the vali¬ 
dity of the evidence, in this instance, are that 
as the death [of the debtor] occasions the 
relation to shift from the person to the pro¬ 
perty, since in consequence of the decease 
the person no longer remains (insomuch that 
if any one party were io obtain payment of 
his right from the estote of the deceased the 
other party participates Avuth them therein, 
provided the estate suffice for the discharge 
of the debts of both), it folio\ys that the 
evidence of each, respectively, in behalf of 
the other, tends to establish a right of par¬ 
ticipation in whatever payment that other 
may obtain in consequence;^ and accord¬ 
ingly, the testimony is here liable to suspi¬ 
cion. It is otherwise where the debtor is 
living ; for in that case the testimony of each 
party [of creditors] on behalf of the other 
is admitted; since a.s the debt, at that time, 
rests upon his person, not upon his property 
(the former still continuing existent), a par¬ 
ticipation, therefore, is not established in 
this instance. 

IMess each legacy, respectively, consist 
of a -If two persons give evidence 

that a particular person had'bequeathed his 
female slave in a legacy to two oth^s, and 
the two others give evidence that the same 
i^rson had bimueathed a inajo rJavc to theflis 
two, both eviaenoes are valid; tor as their 
testimony does not in any respect tend^to 
establish a participation, it is therefore liable 
to no suspicion, and mu^t be adnutted ac¬ 
cordingly. 


those two)because as the evidence on 
each part tends, in those instances, to estab¬ 
lish a right of participation,^ it is therefore 
not altogether free from suspicion. 


BOOK LIIL 

OF HEBMAPHBODITfiS. 

Section I. 

Of who are Hermaphrodites. 

Hermaphrodites are either inale or female. 
—A Khoo2^'8a, or hermaphrodite, is a Pier¬ 
son possessed of the parts of generation of 
both a man and a AVoman. If, therefore, 
such person discharge urine from the male 
member he* is accounted a male, or if from 
the female member, a female ;—because it is 
so recorded in. the traditions, and likewise 
reported from Alee ; and also, because the 
circumstance of the urine being discharged 
from either member in particular, denotes 
that member to he the original, and the 
other merely a defect,. If, on the contrary, 
the person disLcharge the urine from both 
members, regard is paid to that from which 
it first proceeds, as this denotes that member 
to be the original. If, on the other hand, 
the person discharge his urine from both 
members equally (that is, at one and the 
same time) he is a Khoonsaraoosldkil, or equi¬ 
vocal hermaphrodite, according to Haneefa. 

Or ambiguous .— Noe is any regard paid 
to the superior or inferior quantity of the 
urine in this instance, because a superiority 
of discharge from either member does not 
denote that member to be the primary, since 
this cironrastance arises merely from the 
urinary passage in the one being w'ider than 
in the" other. The two disciples maintain 
that regard must in this case be paid to the 
comparative quantity of urine ; and conse- 


* The gender of an absolute hermaphro¬ 
dite is dubious. The translator follows the 
Arable text in expressing it throughout in 
the masculine, that being the most generally 
applicable. 
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/fliat the 30x is determiaed accord- it being indispousah^ incumbout on^oik 
' the member from which the greatest to bo covered upon that occasion. Jr^s 

quantity proceeds; because this denotes/Iiuidahte in hixrii it he be withoiit a'garment. 


that member to be the superior and original; 
and also, because the greater quantity is, in 
dthet ot law, tho whole. From whiehover 
member, therefore, the principal quantity 
of urine is discharged, that member is 
accounted, the superior. If, however, the 


to recite tho prayers repeatedly; but Rtul 
tho prayers are lawful although lie should 
neglect so to do. It is, moreover,- aborai- 
liable in him to wear silk or jewels. 

He ?ni(st no^'appear naked hejore man or 
xomian^ or travel along unth .either, except a 


urine proceed from both passages alike (that relation; andheniust be cireutncisedoya aUiie 
is, at the same time, and in equal quantity), purchased • - lx xa abomma- 
tlio person is nccountGcl an equivocal her-. hie in an equivocal hermaphrodite to appear, 
niapltrodite, according to all our doctoi's, as naked belore either man or woman, err to bo 
in this case noither member possesses any in retirement with either rnan or _woinaii' 
superiority over the other.—What is here except his prohibited.relations, in. the satqo.^ 
advanced applies solely to hermaphrodites manner, it is ahominablo in hinl t» louriiqy.. 
not yot arrived at the ago of maturity p -for in company with a man other than his. pro- 
upon an hermaphrodite attaining to niatu- hibited relation,—or with a woman notwilh- ' 
beard grow, or lu have con- standing she bo a prohibited, relation, as iris 
‘ I not lawful for two women to travel together, 

' although they be relations. It is also aboniir 


rity, if hi _ , 

nexion with a woman, or nocturnal emis 
sions, or his breasts appear as those of a 


man, he is acconnted a male, those being I nable that he be oironmeised by cither a man 
indisputable tokens of inaniioocl;—but if the i or a woman ; and theroiore, to perform this 
breasts swell like those of a woman, or the ceremony, a female srnve must be purcimsea 
menstrual discharge appear, or pregnancy, * at his expense ; ^ -or, if he li^e destitute of 
or carnal connexion 'with a man, the hernia- 1 property, the price oi Such Mave , rniiat be 
phrodite is accounted a female, such being' advancfd to him, by way of loqn, from tnd 
the tokens of womanhood. If, on the con- pablio treasury, rvith which he may pin- 
‘ ' " ‘ ■ ohaso her for the purpose, of circumoisicg 

him ; and luiving so done, she is to Ue sold, 
and her price paid into the treasury, as he 
has then no farther occasion for her. 

Rules to he ohseri^ed by him during a 
pilgrimage, —If an equivocal hermaphrodite 
iiiidGrtake a pilgrimage during his adoles¬ 
cence (that is, when nearly arrived at luatn- 
rity), Aboo Yoosaf declares he is nneertain 


trary, no distinguishing tokens of either sex 
appear, or the tokens of both (such as a 
beard, with tho breasts of a woman), the 
person is an equivocal hermaphrodite. 

Section IT 

Of the Laws respecting equlrocal Hernia^ 
phrod'itos. 


An equivocal hermaphrodite.—I t is a rule, ' Avhioh mode of .dress is jnost proper for him 
respect to equivocal hermaphrodites, : to adopt; forif^he be^a niale^Iiis wearing^ a 
that they are required to observe all the ^ vi.. -t i... 

more coniprclionsive points of the spiritual 
law, but -not those concerning the propriety 
of which [in regard to them] any doubt 
exists. 

.Must take his station, inpuhlic prayers, he- 
Ucecn the men and thcivomen.--K'S equivocal 
hermaphrodite, in standing behind tho Imam 
for the purpose of prayer, must take his 
station immediately after the men and' 
before the women, as it is possible that he 
may ho a man, and it is also possilxle that he 
may be a woman. If, therefore, ho chance 
to stand among the women, he must recite 
the prayers repeatedly, for as it is possible 
ho may be a man they would otherwise be 
nugatory. If, on^ the contrary, ho . stand 
among the men, his prayers are valid ; but 
tlio men who are next to him are to recite 
their prayers repeatedhq out of caution, as 
it is possible that ho may be a female. 

Ohserving {In other respects) the customs 
of womtn. It is laudable in an equivocal 
hermaphrodite to cover his head, daring 
prayer, with the skirt of his garineiit, an 


seamed garment is abofoinuble; and if he 
bo a female, it is abominable to wear any 
thing else. Moham^ned, however, says that . 
he ought to wear , a seamed garment, in the 
same manner as women; because it is still 
more abominable' for a woman to neglect 
this during pilgrimage than for a man to 
wear it. 

Divorce or emancipation, suspended Upon 
tho circumstance of' se:r, are not determin'eA, 
in relation to an hermaphrodite .— If a raati 
suspend the emancipation of his slave, or the 
divorce of his wife, upon, tlie circumstance 
of her producing “a malo child," and sho 
be delivered of an hermaphrodite child,-the ^ 
divorce or emancipation do not take place 
until the sex or condition of the child bo. 
fully ascertained, since the person cannot* 
incur the penalty, in this instance, becausp 
of the doubt. 

Until his sox he ascertamed,—ir a man 
declare, all my male slaves are free," or, 

“ all my female slaves are free,"—and he be 
possessed of an hermaphrodite slave, thin 
slave is not emancipated until his real coil- 


aiso to sit in the posture of women; for if dition be ascertained, since hero the nmster 

he be a man, this is xnercly a deviation from -- 

custom, which does not imply any positive 
.)e a female 


illegality; but if he be 


,e, his neglect¬ 


ing so to do would induce an abomination, 


cannot be forsworn, because of the doubt. 
If, on the contrary, ho thus mention his 
male and female slaves together, the herma--, 
phrodite is in that ca^ emancipated^ since 

io 
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HERMAPHRODITES. 


HUWeVLTj ill l/liuii exposition Oi XU, xv»i 

Mo'iiammed holds that the whole inherltaiicu 
is to he divided into twelve parts, sev^cn ot 
which ffo to the son, and five to the heniui- 
phi’odite; — whereas Aboo lioosaf* alleges that 


15ne other description applies to Inm the eontrai^, inaiiitains that m this 
indisputably, us ho must be either a male or i hermaphrodite is to receive hair the share of 
^ fOmale. I ^ male heir, and half the share of a female, 

liis declaration of his sex is not admitted . ' —by brat calculating the amount of Iris 
Tu’ an hermaphrodite declare himself to be a ' share, supposing him to be a male, and thon 
male, or a female, and he be of the equivocal ' tho same supposing him to be a female,^ and 
description, his declaration is not credited, adding tho two together, and paying him a 
as his plea is repugnant to the suggestion moiety of the added sums. Mohammed and 
of proof. But if he be not of an equivocal 1 Aboo Voosaf subscribe to this opinion. _ they, 
description, his declaration may be credited, however, differ in their exposition of it; for 
he being better acquainted with his own hr^iria f.Pnt. f>.A whaip irihftntaneo 

state than any other person. 

Uitles to he ohserved in Ms interment.-- 

If an equivocal hermaphrodite die before I pln’oclite;—wnereasiVDOo i oosai aaegTs uuii 
his condition be ascertained, the ceremony it is to he divided into seven parts, four ot 
of ablution must not he performed upon his which go to the son, and three to the herma- 
bodv by either man or woman, neither of phrodite. The argument of xiboo xoosaf is 
those being allowed to perform it to the . that the son, if he stood alone, would bo 
other. Ablution, therefore, being imprac- entitled to the whole inheritance; and the 
ticable in this instance, the ceremony of hermaphrodite, if he stood alone, would bo 
tevummim [nibbing with dust or sand] ' entitled to three fourths of the inheritance, 
must be substituted for it ;~and it is men- , —he being entitled (when standing alone) to 
tioned in the Jama liamooi?, that if the a half, if accounted a male, or to the^wnole, 

teyummim be performed by any other than ^ . 

a prohibited relation, the liand must he 
covered with a cloth. 

If a hermaphi’odite die at an age border¬ 
ing on maturity (at twelve years of age, 
accordiue* to the Jama Ilamooz), the corpse 
is not to have the ceremony of ablution per¬ 
formed upon it, whether it be male or female. i tJsyecLive pruporuALruo ux i — Y^xr”; 

Unon depositing it, moreover, in tlie tomb l right of the son is to four fourths, and that 
or erave, it is laudable to cover the same of the hermaphrodite to three fourths, tho 
with a cloth, this being indispensable with former gets in the proportion of tour, amt 
resDect to women, although not with respect , the latter in tho proportion of three; ana 

t^men. 'nfinnrrliTip-W. the whole mheritanee 13 dn idea 

WiiKN there is occasion to repeat the fu- | 

Tiorol prayers over a man, a woman,^aiid a 


if accounted a female; for the whole pro¬ 
perty consists of four quarters, the hali^ of 
which is two quarters.—and these, bcin/v 
added together, make sik quarters, the halt 
of which is three. ^ AVhere, therefore, those 
two unite in one inheritance, the estate is 
divided between them aecoiding to their 
respective proportions of right; and as the 

• j jTi i-1 f . A _n T rV O V. 


accordingly, the whole inheritance is diMdea. 
;into seven parts, four of which to^tUe 
■noral prayers over a man, a woman, ana a ‘ son, and three to the hermapliroclite. inc 
hArmaplirodite, at the same time, the bier of' argument of Mohammed is that, supposing 
the man must be idaoed next the Imam, that ' the hermaphrodite to bo a male, the iiiheru- 

TiAYt. nufl hfivnud n.1] n.nn a wmi Id be divided between him and tho 


of 


i man must be placed next tue .imam, mat tne nermapnroaiue lo oe a 
ihe iiermaplirodito next, and beyond all ance would be divided between him ana u\o 
the bier of the wraan. . . ; son in equal shares ; or snpposuig him (on 

WuERE there is any reason for interring a the other hand) to he a female, it would bt. 
hermaphrodite in the same tomb [or grave] i divided between them in three lots. V\ e 
V. itli a man, the former must be deposited , must therefore have recourse to the sm a lie sc 
nVtAv the latter, as it is possible that he may number which admits ot division by two 


be a female ; aiid a partition of earth must 
also be constructed between them. If, on 
the other hand, a hermaphrodite be interred 
in the same tomb [or grave] with a woman, 

I I _ .1 -r'? .>a+ nu TQ nnuftih H 


and by throe; and as this number is mx, 
it follows that On the former supposition 
the inheritance is to bo divided e(iuall> 
between the two, three shares of the six. 


in the same tomP [oi* gruvej aviwi it . uuu.vctiii uiu tm., ;; iho 

he must be deposited nrat, as it is possible going respectively to each,-'-pr that, on tno 
■fi Ti_o •w.nn I Ifittfir fiiiu-riosition.it IS to bo divided between 


I latter supposition, it is to bo divided between 
n I +.}irJTn In lIivon I.wn sharGS ot the 



t<rii mahs -this is merely tm excess of two 
cloths, which is a matter of no moment 


the one redundant share, that is ^divided 
into two. Hence the hermaphrodito gets 


r)fhs which is a matter Ot no momenu , imo dwo. ui« tsv- 

rtf inheritance with respect to her- two shares and an halt; and a fraction thus 
die, leaving two ' falling to his share, the root of the proposi- 

Tildren one a hex-inaphvodito, and the other tion (six) must bo multiplied by two, m order 
chiiaren, one a iieim i ^ jlaneefa, that there may bo no tractions;* and the 

n T,’bn 1 p*^inLrttanoe is diwlcd between whole calculation, being twelve, will coiuo 
going to the son, out right, in this way. that hve go to the 

and one to the berinaphrodite, because he - — 


ana one w mw - S - 

lioldn a hermaphrodite to subject to tli. 
law of a woman, unless, his condition be 


law or a woman, uumsw i ~ ' 

aseertained to bo otherwise. Shohbaia, on ' integral parts 


ITiat is, in order to reduce the whole to 







HerSiaplirodite, and seyen to tho son. The 
of Haneefa is, that it is necessary, 
i!r the first place, to establish the herma'- 
phrodite’e right in tho mheritanco; and as 
the smaller portion of inlieritaiioe (namely, 
that of a woman) is unquestionable, and any 
thing beyond it is doubtful, that alone is to 
bo established, and due, which is certain and 
indisputabio, not any more, as a right to pro¬ 
perty is not admitted tinder any circum¬ 
stance of doubt," tho point in question being, 
in fact, the same as 'where a doubt exists wilih 
respect to a right in property, fouiided on 
any otlier cause besides inheritance, in which 
case the unquestionable proportion only 
would be decreed, and so here likewise ;— 
excepting, however, in the case of a smaller 
share*' going to tho hermaphrodite, suppos¬ 
ing him to be a male; for then ho would be I 
entitled to tho share Of a son, since, in such 
instance, that would he his indisputabio 
right as where, for instance, a woman dies, 
leaving heirs her husband, inotlier^ and a 
full sister t who is an hermaphrodite,—or, 
where a man dies, leaving heirs his wife, two 
maternal brothers, and a full sister wliq is 
an hermaphrodite p—m the former of which 
eases (according to ITaueefa) one half of tho 
property would descend to the husband, a 
third to tho mother, and the remainder to 
the hermaphrodite,—and in the latter, a 
quarter would descend to the w ife, a third to 
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MISCELLANEOUS CASES. ^_ 

know whether they shall testify it_ on 
behalf ? and he makes a sign, by an inclina¬ 
tion of his head, in the affirmative,—tho 
bequest, provided the sign he made in sucli 
a manner as is commonly used to denote 
affirmation, is valid:—hut this mode of 
affirmation by a sign cloes^ not pifficc with 
respect to a person whose inability to speak 
is supervenient, occasioned (for instance) by 
some recent disorder.—Shafei maintains that 
tho sign in question is cognizable and valid 
equally with respect to both; for the in¬ 
ability alone is the cause of its being at all 
admitted aa sufficient, a cause widch exists 
alike in both,—Our doctors, however, con* 
eeive a natuiul differeiiCG between a person 
originally dumb, and one who merely labours 
under a recent incapacity of speech, for 
various reasons.—F ikst, signs are not cog¬ 
nizable, unless they be habitual and their 
moaning ascertained, which ivS tho case with 
the signs of a dumb person, but not wdth 
those of one who has merely lost Ms speech. 
(Still, however, our doctors hold that if- this 
person he so long deprived of speech as to 
render signs habitual to him, and their 
meaning ascertained, he then stands in the 
same predicament with a dumb person in 
this particular.)—SncONDiY, the person in 
question is chargeable with a neglect in not 
having made his will before he had lost his 
speech, who'reas no _ such neglect can be 


the two brothers, and the remainder to the , charged to the dumb person. — T hiedly, it 


hermaphrodite; for in both these eases the 
remaindei* is smaller than either of the two 
full shares,—that is, the share of the herma¬ 
phrodite supposing him to bo a man, and 
the same supposing the hermaphrodite to be 
a woman. 


GHAPTEK THE LAST. 

MI&CELT.ilLNDOXrS CASES, 

Tf(e intelliaihh signs of a dmnh person 
suffice to verify his heqimtSf and render them 
valid; hut not those of a person merely de¬ 
prived of HEBE people read a 

deed of bequest to a dumb person, and 
desire to know whether they shall testify 
such deed on his behalf? and the dumb 
person makes a sign by an inclination of the 
head, equivalent to the expression of assent 
“Yes!’'—or, w^here a dumb person himself 
writes such deed, and they thus desire to 


Namely, a amoller share than the half of. 
the whole. 

t This might be rendered, with more s^trict 
propriety, *‘a fraternal connexion,” an her¬ 
maphrodite boiug,^ in fact, neither brother 
nor sister. The translator, however, thinks 
it most advisable to adhere literally tq tho 
original. 


is most probable that a recent incapacity of 
speech will bo removed and yield to remedies, 
which is not the case •with dumbness, and 
therefore there is no analogy between them. 

A dumh person may execute marriage^ 
divorce, purchase or sale, and sue for or 
incur punishment, hj 7neans of cither signs 
or writings ; hut he cannot therehy sue for or 
incur retaliation. —WHEUEa dumb person is 
capable yf either writing intelligibly, or 
making intelligible signs, marriage, divorce, 
purchase, or sale, declared by him, are valid, 
and retaliation is also executed on his behalf, 
or upon him j but I\< i- not liable to punisli- 
ment,* nor is punishment inflicted on his 
behalf.—His written deeds aro valid, and 
cognizable, for this reason, that the Avritirig 
of an absentee is equivalent to the oral de¬ 
claration of a person actually present (in¬ 
somuch that tlie prophet, in promulgating 
his laws, sometimes used one mode, and 
sometimes another); and necessity is the 
ground of validity with respect to the-writing 
of an absentee, which ground exists still 
more strongly in the case of a dumb person. 
—It is to be observed that writings are of 
three different sorts or descriptions: T.. 
regular testimonialst (meaning, such as arc 


♦ Meaning, punishment for offences against 
001), namely, for whoredom and slander ; a-, 
is explained a little faxthor on, 
t Arab. Moost’been Marsoom. It is ii 
technical term, applied to all regular deed/q 
contracts, A'C. 

to * 
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MlBCELLiiNEOUS C4BKS. 


;lk 

Upon paper, and have a regular 
tSie, superscription, and so forth, as is 
customary), which are equivalent to oral 
declaration, whether the person he present 
or absent: II . irregular testimoniala* (mean¬ 
ing, such as are not written upon paper, 



established under any circumstance or 
—Mohammed, in treating of A.ckkow: 
MEN'.FS,* says “the writing of an absentee is 
not cognizable as proof, with respect to re* 
taliation “ (in other words, if an absentee 
tugj ou\jja tfco tvAo U.VU »»j, 1 .tjvt/jj «.4.j/v4-i ^ send a written achnowledgment, iiidiicing re** 

but upon a wall, or the leaf of a tree, or, j taliationupon himself, such acknowledgment 


upon paper without any title or superscrip¬ 
tion), which are not admitted as proof 
farther than mereljr as they signifj^ the 
writcr^s object or design: and III. writings 
which are not testimonials in any sensef 
(meaning such as are delineated in the air, 
or upon water), which, as they are merely 
equivalent to words not heard, are no way 
cognizaMe, nor attended with any efleot.— 
With respect to signs made by a dumb per¬ 
son, they are recognized in the cases of 


is not cognizable). Oar author remarks, 
upon this passage, that it may be taken in 
two ways. Eiiist, by the absentee may be 
meant any absentee, whether dumb or other¬ 
wise ; and on this construction the point 
admits of two determinations ; the one, what 
is here mentioned; and the other, what has 
been before recited. BneoNULY, by tho 
absentee may bo meant a person who is not 
dumb as if he [Mohammed] had said “ the 
writing of an absentee, not being dumb, is 


marriage, divorce, and so forth (as mentioned | not cognizable as proof with respect to re- 
above), from necessity, since those are 1 ; taliation, since, having the power of speech, 
matters in which the right of the individual i it is possible that he may himself appear,^ 
alone is concerned, and which arc not re- [ and make an express confession by word of 


stricted to any particular form of words, but | mouth ;—an 
are even, in some instances (such as of - 
B8eya-Taata,or sale by a mutual surrender]:), 
ejected without any wmrda whatever; and 
retaliation also is a right of the individual. 

—But there is no necessity for puniahtnent, 
as that is a right of Gon, whence tho pre¬ 
vention of it by the existence of any doubt), 
and therefore, if a dumb person verify the 
report of a slanderer, still he is not liable 
to punishment*—neither is punishment in¬ 
flicted upon ' him if he himself slander 
another by signs, because the slander is not 
express, which is the condition of its being 
punishable.—The difference between punish¬ 
ment and retaliation is, that the former is not 
established by doubtful evidence, whereas 
the latter is so;—Tor if witnesses charge a 
X)articular person with “ illegal carnal con¬ 
nexion,’' or a person make confession oi 
“illegal carnal connexion/' still punishment 
is nut to be inflicted ; whereas if witnesses 
testify to “ a murder ” in general terms, or a 
person make a confession of “a murder, 
retaliation is inflicted, although the term 
“wilful" should not have been expressly 
mentioned.—The ground of this is that re¬ 
taliation possossee the character of reciprocity, 
as having been ordained for the reparation 
of iiij uriea; and it is therefore admitted to be 
established notwithstanding a doubt, in the 
same manner as all other matters of recipro¬ 
city which ooncern the rights of the individual. 

— With respect, on the contrary, to such 
punishments aa are inflicted purely in right 
of God, they have been ordained for tho 
purpose of determent; and as that does not 
bear the character of rcciprooity, punishment, 
as not being a matter of iiecessity, is not 


expectation which cannot be 
entertained with respect to a dumb i)er8on, 
since it is impossible that such j)erson 
should speak, so as to malte an express oral 
confession.”—Some of our electors entertain 
an apprehension that the signs of a dumb 
XJcrson, who is at the same time able to write, 
are cognizable; because signs are admitted 
as proof purely from necessity, which does 
not exist in this instance.—This appre¬ 
hension, however^ is repugnant to what has 
been before mentioned, as from that we aro 
to infer that tho signs of a dumb person aro 
cognizable, notwithstanding he be capable 
of writing; for as it is there said that “ if a 
dumb person make signs, or write, it is valid," 
it follows that signs and writings are of equal 
weight, and that either of them suffices;— 
the reason of whioh is that signs and writings 
are, both of them, admitted as proofs purely 
from necessity; and as, on the one hand, 
writing possesses an explicitness of ivhicli 
• signs aro destitute (the design or meaning of 
the person being ascertained indubitably from 
what he writes), whereas signs are of an 
ambiguous nature, so, on the other hand, 
signs possess an explicitness of which writings 
are destitute, as they approach, still nearer 
to speech ;— and signs and writings are 
therefore upon an equal footing. 

The writing of a person who has been de¬ 
prived of the use of speech by any accident, 
tor two or three days, is not cognizable, any 
more than that of an absentee w'ho is not 
dumb, since there is still room to hope that 
he may be able to speak, as bis organs of 
speech remain. 

Case of slaughtered carcases heing proinu- 
emushj mixed with carrion ^—Ip the car¬ 
cases of slaughteredt goats bo promiscuously 


jirab. Moost'been Ghayr Marsoom. This 
is the same term, only with the addition of 
tho primitive Ghayr. 
t Arab. Ghayr Moost’bcen. 

% See Vol. II. p. 241. 


* Probably in the Mabsoofc. 
t Arab. Mazbooh, meaning those regu- 
lavlv slain according to the prescribed form 
of Zabbah. (See Vol. IV. p. 587.) 
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jK lAii.j MISCELLANEOUS CASES. _ 

_Kfdwth th-OSG o( catnon’^ goats, and the i duly slain exceed the number of the 

not known from the other, and the | for as the seieotion is an argument of neees*- 
number slaughtered exceed the number of sity, it is not to be practised except in a ease 
carrion, the persons about to use them must | of necessity, which does not apply to a sitiu- 
make a deliberate selection, and eat such | tion admitting a latitude oc choice.^ *i he 
only as they suppose most likely to have [ argument of onr doctors is, that the eiremn- 
been lawfully slain.—But if the number of; stance of the slain goats exceeding the car- 
earrion exceed the number slaughtered, or rion in number is equivalent to necessity, 
if they be equal in number, none of them j whence tlie eating^ of some of them is lawlui 
must be used.—What is hero advanced ap- | after a due selectionin the same manner 
plies solely to a situation which admits a | as it is lawful to take and use articles sold* 1 
latitude of choice; for in a situation of ^ in a Muasuiman market, because of the 
necessity the selection may be made under | pea ter number of commodities^ there exhi- . 
either circumstance, and those used which > cited being lawful, notwithstanding a market 
the people suppose most likely to have been bo not altogether free from certain prohibited 
lawfully slain ; because as, in time of want, articles, such as stolen or usurped goods, 
indubitable carrion is allowed to be lawful, and the like ; the ground of wliicli is, that 
it follows that what comes within the pos- as it is not always possible to make a dis- 
sibility of having been duly slain is lawful | tinction with respect to small matters,^ a 
a fortiori; but still a deliberate selection ' regard to them is remitted, since otherwise 
must be made, since it is most likely that by I the business of life could not be carried on ; 
this means those will be used which have and accordingly, a small degree of dirt, or 


been duly slain.} and the selection is there¬ 
for© not to be dispensed with except in cases 
of extreme urgency. Shafei maintains that, 
in a situation which admits a latitude of 
choice, it is not lawful to eat any of the 
goats, notwithstanding the number of those 


* Arab. Moordar, meaning those which 
have died a natural death, or have not been ' 
slain according to the prescribed form. 


of nakedness, in prayer, is not of any 
moment. In a case, therefore, where the 
, number of slaughtered goats exceeds that 
of the carrion, the eating of some of them is 
allowed, from a species of necessity. It 
is otherwise where the number of the carrion 
exceeds or equals that of tlie slain ; Ibr in. 
this case, supposing the situation to be such 
as admits a latitude of option, no necessity 
whatever exists. 
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I N D E X. 


A. 

Acomiwablh Sales akd Pcjrchases. —See Sales, 
206, 270 

AflOillNATIOlcg — 

JDifPerence of opinion concernuig the extent 
of the term Makrooh, 594 
Of mtlng and drvnhiny : 

It i& abomiiuihle to eat the flosh or drink the 
milk of an ass, or to take the *urine of a 
eamel, except medicinally, 595 
Or to use vessels of gold or silver, 595 
But not vessels of lead, glass, crystal, or 
agate, 695 

Or to drink out of vessels, or ride upon a 
saddle, or sit upon a chair or sofa orna¬ 
mented W'ith gold or silver, 695 
The information of an infidel may be credited 
with’ regard to the lawfulness of any par¬ 
ticular food, 5^ 

A present may be accepted by the hands of a 
slave or an infant, 695 
The w'ord of a reprobate may he taken in all 
temporal concerns, bat not in spiritual 
matters, 596 

So of a person of unknown chai’acter, 596 
The word of an upright person, whether free¬ 
man or slave, may be taken in spiritual 
matters, 596 

It is laudable to accept an invitation to a 
raarriago feast, notwithstanding any irre- 
' gu’arities which may be practised there, 
597 

Unless they be known beforehand, 697 
Of Dress^ 697 

Women may dress in silk, but men must not, 

597 

Eurther than what is merely ornamental, 597 
A pillow of silk is allowable, 697 
And a dress of silk to waiTioi's, 697 , 

Or of mixed cloth, 597 
Of Ovmmmts^ 597 

Men are not to wear ornaments of gold or 
silver, except on aigtxet rings, girdles and 
swords, 697 

The setting of a ring may bo of gold, 593 
Gold is not to bo used in any eases of neces¬ 
sity whei'e silver will answer equally well, 

Infants must ii(>t be sumptuously apparelled, 

598 

Vain superfluities are not allow'able, 698 
Of the Gounmcree of the Sexes^ and of loohing 
at or ioitchlng person, 598 


A]30>tiNATtoNS-=coniiwz«ec2. 

iMen must not look at strange women except 
in the face, hand, or foot, 598 
A man, if young, must not touch a strange 
woman, 598 

A female infant may be touched or looked at, 
598 

Rules to bo observed by a magistrate with 
respect t© women, when acting in his 
judicial capacity, or by a witness, 693 
A woman may be looked at with a view” to 
marriage, 599 

Rules to he oliserved by a physician in pre¬ 
scribing for women, 590 
A man may view or touch any part of. another 
man, except his nakedness, 699 
A woman also may look upon any part of a 
man, except his nakedness, provided sbo 
be free from lust, 599 

Or p,t any such part of another woman, 699 
A man may view his wife or Ms slave in any 
• part, 599 

A man may look at the person of his kins¬ 
woman, 599 

Male and female relations may touch each 
other, if there* be no apprehension ot pas¬ 
sion, GOO 

Or sit in private or travel together, 600 
A man may look at the female slave of 
another in the same manner as at his kins¬ 
woman, 600 

And may also touch her with a view to jiur- 
chase, 600 

An adult female slave must be put in a decent 
female habit, 600 * 

An eunuch or heianaphrodito is the same as 
a man with respect to these rules, 600 
A male slave must .not view his mistress but 
in the face and hands, 600 
A man may gratify his passion with liis 
female slave iu whatever way he pleases, 
600 

htihm or waiting for the ']^urific(xtion of 
worticn :— 

A man must not have connection with Ms 
purchased fertiale slave, until one term of 
her courses have elapsed, 001 
This rule operates only on purchaser, not on 
seller, COl 

In the purchase of a menstrixous femalo slave 
, the purchaser must w”»it for another com¬ 
plete term, 001 





’S- 

....-'Vi' 

’ A .peraoii purchasing liis partner’s share in a 
/•MQale slave, must wait until her next 
purification, GOl 

Other rules to be observed respecting other 
female slaves, 001 

"Where the oavnai act is unlawful, all in* 
ceiitivcs to it are prohibited, 602 
Pregnant women are purified by delivery, and 
immature females by the lapse of one 
month, 602 

Rule respecting adult females not subject to 
courses, 602 

Devices used to elude the abstinence re¬ 
quired, 602 

A person pronouncing 2Iihar mast entirely 
abstain from his wife until he have made 
expiation, 602 

A person indulging in wantonness with two 
female slaves who are sisters, must put one 
of them away before he can have connec¬ 
tion with the other, 603 
Men must not kiss or embrace each other, 
608 

Rut they may join hands, 603 
Of the rules to be obsei'ved m Sale^ 603 
Dung maybe sold, bub not human excrement, 
603 

Unless mixed wdth mud, 603 
A person may purchase and have connection 
with a female slave on the faith of the 
seller’s assertion respecting her, 604 
But if the seller be a slave, precaution must 
be used, 604 

A woman, may marry after observing her 
edit, or receiving authentic information of 
her widowhood or divorce, 604 
Information tending to annul a marriage 
must not be credited unless supported by 
testimony, 604 

A man may not marry a female slave on her 
informing him that she is free, 

A Mussulman ia not allowed to pay his debts 
by the sale of wine, but a Christian may pay 
his debts in this manner, 606 
It is abomioahle to monopolize the necessaries 
of life, or to forestall the market, 605 
But a person may monopolize the product of 
his own grounds, or what lie brings from a 
distant place, 606 
Sovereigns must not fix prices, 606 
Except in cases of necessity, 606 
A monopolizer, upon information, must be 
required to sell bis superfluous provisions, 
606 

A combination to raise the price of pro¬ 
visions must be remedied by the magistrate 
fixing a rate, 606 

Arms must not be sold to seditious persons, 

606 

The crude juice of fruit may be Sold for 
making wine, 606 

A house may be let to hire anywhere out of 
the city for the inirposc of a Pagoda or a 
Church, 606 

A Musaulman may cany wine for an infidel, 
ajid receive wages for so doing, 606 
Jlnles respecihig the ground md houses at 
Mctcay 607 


iNmx. 


<k 


Anoms xrxo'm^—contlnucd. 

Implied usury is abominable, 007 
Miscellaneous Oases :— 

The Koran ought to be written without marl, 
or prints, 607 

Infidels may enter the sacred mosque, 607 
It is abominable to keep eunuchs, ti07 
It is allowed to castrate cattle, 607 
A Jew or Christian may be visited during 
sickness, 607 

Vain imprecations in prayer not allowed, 607 
darning is disallowed, 608 
Presents, except of cloth, or money, or enter¬ 
tainments, may be accepted from a mercan¬ 
tile slave, 608 

deneral rules with respect to infant orphans 
or foundlings, 60S 

A master must not fix an iron collar on the 
neck of his slave, 609 
But he may imprison him, 609 
Ulysters are allowed in cases of ueoessity, 
609 

The allowances of Kazee are to be defrayed 
from the public treasury, 609 
Case of a Kazee dismissed after having received 
his allowance, 609 

Female slaves may travel, being attended by 
a kinsman, 609 
Aboo Baku xvii 
Acceptaxcb, —Seo Salk, 241 
Accideni’S. —See Fines, 662 
AccinENTS, 612 
Acknowledgments— 

Chapter I.—Of Ikrar, or acknowledgments, 

427 

Definition of the term, 427 
Acknowledgment proceeding from a compe¬ 
tent person is binding upon the acknow¬ 
ledger, 427 

But not upon any other person, 427 
The points that establish competency are 
freedom, 427 

Sanity of mind and maturity, 427 
Acknowledgment ia not invalidated by igno¬ 
rance of the subject, 427 
But it is so by ignorance of the person in 
whose favour the acknowledgment is made, 

428 

Acknowledgments generally made must he 
specified to relate to something of a valu¬ 
able nature, 428 

And if more be claimed than the acknow¬ 
ledger specifies, his assertion upon oath is 
credited, 428 

An acknowledgment expressed under the 
general term property, must be received 
according to the explanation of the acknow¬ 
ledger, 428 

But if made to a great property, it cannot 
mean loss than what constitutes a Nisabiu 
the pro])erty to which it relates, 428 
Cases of acknowledgment relating to many 
dirms, 429 

Or to dirms generally, 429. 

Acknowledgment made in favour of an em¬ 
bryo, in virtue of bequest or inhoritance, is 
valid, 429 

Provided the birth take place within a pro¬ 
bable period, 429 



INDEX. 



I'fefco MR^STS —Witt ti U/^I. 

.,Anc^1f tte embryo prove fjtill*boni, the thing 
^^^^acfciiowledgecl must be divided among the 
heirs, or if twins be horn it must be divided 
betTV'sen them, 4119 

Bnt .if such acknowledgment ho ascribed to 
an impossible cause, it is null, 429 
And so also if it be made without specifying 
any cause, 429 | 

Acknowledgment relating to a thing existing 
but not yet produced is valid, 420 1 

Acknow'ledgment of a debt under a condition 
of option is valid, and the condition be¬ 
comes null, 420 j 

Cha|>tcr II. 

Of eacepHons, and what is deemed equivalent 
tx) except^ns: — 

The exception of the part of a thing acknow¬ 
ledged is valid, if immediately joined with 

tho ticknowMgtnent; but \i the whole be 
excepted, the exception U not attended to, 
430 

The exception must be homogencoua with the 
acknowledgment, otherwise it is invalid, 
430 

A .reservation of the will of Grod renders the 
aekfirovledgmont null, <130 
In an ackDowlcdgment regarding a house, an 

exception of the foundation is invalid, 430 
An exception of the court-yard of a house is 
n dm lit. fid, 431 

A reservation of non-delivery of the article ' 
is done away by the delivery of it to the 

udcnowlcdgor, 431 

(>hi<N<t{nn, tUl 

Keply, 431 

But in cage of a disagreement with respect to 
the article, both parties must be swora, 431 
If the article ho not specific, the reservation 
is not regarded, 431 

A reservation of iion-recolpt of tho thing 
acknowledged must be credited, 432 
A reseiwation of the cause of obligation being 
illegitimate does not annul the acknowledg¬ 
ment, 432. 

An exception witli respect to tbe quality of 
money acknowledged to be due, is set aside 
by the counter-assertion of tbe person in 
wliose favour the acknowledgment is made, 

432 

• But not when the exception relates to the 
species and not to tbe quality, 433 
An exception with respect to the quality is 
admitted if the c»T.use of the obligation be 
not mentioned by the acknowledger, 433 
And also where it is mentioned, if it be either 
usurpation or trust, 433 
AYith respect to tbe deposit or usuri>ation of j 
Satooka dirms, 434 

• An exception of a part from tbe whole is not 
to be credited if made separately, -434 
Unless this arise.from some unavoidable acci¬ 
dent, 434 

In an, of usurpation or damages, article must 
be accepted, 434 

^bore the property is lost, if the acknowledger 
allege a. trust and the other party assert an 
nsurpatiouj the acknowledger is responsible, 
434 


Gy 

AcKXOwnm-qMENl's—JL_i 

Objection, 434 
Ileply, 434 

. But not if lie assert a trust and the other a 
loan, 434 

Case of the, of receipt of money with a re¬ 
servation of its being the property of the 
acknowledger, 435 

Case of the, of receipt of specific property 
with a reservation to the same effect, 435 
Case of a dispute with respect to immovable 
yiroperty, 435 
Chapter III. 

Of acknowIedymeTits made h/ sick persons, 436 
Debts acknowledged on a death-bed (without 
assigning the cause of them), are preceded 
by debts of every other description, 436 
Objection, 436 
Eeply, 436 

A dying person cannot concede any specific 
property, 437 

Not moke a partial disebargp cf bis (l»-bts, 
excepting those contracted during his ill¬ 
ness, 437 

A dsbt acknowltdged u]) 0 'n a dot.th-b&d is dis> 
charaecL after all other dibts, 437 

If tiionf 1)0 DO other debts it is 
pr^vioufr to tho distribution of the ioben- 
tanc»f, 437 

.\n, in favour of an heir, is not valid unless 
admitted by the co-beira, 437 
Aj'id *0 nlw of as, in tavour ivpvit of the 
heirs, 4r38 

The, of a dying person in favour of a stranger 
is valid to the amount of the whole estate, 

438 

Objijctlon, i33 
Ileply, 438 

But 2 t if ansnl.Vl by a subsequent aAiiow- 
Isdginenl th<il tite sti anger is his. son, 458 
In favour of a repudiated .wife, 438 
Of parentage with respect to Infants, 439 
With rtspect to parents, children, and patrons 
are valid, 439 

If confirmed by the parties. 439 
The, of \ dying peison with respect to an 
uncle or a brother, entitles them to inherit 
if ho have no other heirs, but dot 4 not 
establish their i^arentnsjo, 439 
Of a brother by the heir entitles to inheri- 
tnnre, but does not establish parentage, 

440 

Oi, mado by x co-heir of the partial payment 
of a dobi owing to the person from whom 
the inheritance descends, 440 
Address, Introductory, iv 
Aj)ri.TKRT.— See .Divorce, Punishmeots, 180 
Afoo. —See Zakat. 

Agent.—S ee Pawns, 645 
Agents— 

In marriage and their powers, 42-44 
Appointment of, may be established by 
casual information, 350 
Dismissal must be duly attested, 251 
Agenct— 

Attestation of a person’s appointment to an, 
is not to be credited, 364 
For composition,'446 







^ jl INDEX. 

\ tin iml 

1 . 

'A person may lawfully appoint another an 
agent to act on his behalf in contracts, 

376 

And for the management of suits or criminal 
IDroseciitions, or for the payment or execu¬ 
tion of all rights, except retaliation or 
punishment, 377 
Objectiou, 377 
Reply, 377 

A person under accusation may employ an 
agent to conduct his defence, 377 
Cannot be appointed to manage a suit unless 
the constituent bo sick or absent, 377 
Or about to travel, 378 
A woman may appoint an agent for litigation 
ill all cases, 378 

To be valid, must proceed from a competent 
constituent, and must bo vested in a person 
of understanding, 378 

A Mahijoor slave, or an infant capable of im- 
deralanding, may be appointed an agent, 

378 _ 

But tlie obligations they enter into are not 
binding upon tbem, but upon their consti¬ 
tuent, 378 

Contracts concluded by agents are either such 
as the agent refers to himself, 378 
Or to his constituent, 379 
An agent cannot be appointed to receive a 
loan, 379 

A debt contracted to an ’agent cannot be ex¬ 
tracted by Ms constituent, 379 
But if payment be made to tho constituent 
it is valid, 379 

And the debtor may (in hi:; payment) deduct 
a debt owing him by tho constituent, 379 
Or by the agent when he alone is indebted to 
him, 379 
Chapter II. 

Of Jf/enc)/ for Piirchasn and Sale^ 379 
For purchase, 379 

An agent must be properly instructed with 
respect to what he is to purchase, 379. 

Except where his powers are general, .379 
An agency is invalid where the terms in 
v/hich it is expressed leave a great degree 
ox uncertainty with respect to the subject 
of it, unless in case of subsequent expla¬ 
nation, 381 

A power to purchase taam (food) is restricted 
to the purchase of wheat or dour, 380 
An agent may return goods purchased by him 
to the seller on account of a defect, 380 
But not after having delivered them to hia 
constituent, 380 

A right of pre-emiition may bo enforced 
against an agent before delivery to his 
constituent, but not afterwards, 380 
Agency in Sirf or bh'llim is valid, 381^ 

An agent paying for goods with hi a own 
money ia entitled to repayment from his ■ 
constituent, 381 

He may detain from his constituent what he 
purchases, until lie be paid the price, 381 
But if the purchase perish in the agent’s 
hands during such detention, he is resiion- 
sible, 381 


Sl 


t continued. 

Case of an agent purchasing, at the rate of 
his instruction, a Jarpr quantity of an 
article than ^Ya^ specified in the instruc¬ 
tion, 382 

An agent cannot purchase for hiinaolf any 
specific aiticle which he is directed to 
purchase for his constituent, 382 
Unless he purchase it for something of a 
different nature from the price specified, 
382 

Or through the mediation of another agent, 

382 

Case of, in purchase of an indefinite slave, 
882 

Which admits of four descriptions, 383 
Case of dispute between tho agent and con¬ 
stituent respecting a slave who, after being 
purchased by the agent, dies in his hands, 

383 

In a case of disinite between an agent and 
constituent respecting the purchase of a 
specific slave, the declaration of tho agent 
must be credited, 383 

An agent avowing his commission cannot 
afterwards retract, unless tho alleged con¬ 
stituent deny the commission, 384 
An agent is not at liberty, if he choose, lo 
purchase only one of two riaves specified, 

384 

But not if the purchase be at an evident 
disadvantage, 384 

Nor if the price exceed the rate expressed in 
his instructions, unless tho difference be 
trifling, 334 

An agent may liquidate a debt due from him 
to his constituent by the purchase of a 
specific article, 385 

But if the article be not specified, and perish, 
after pui'chase, in tho agent’s hands, the 
debt is not liquidated, 385 
Whore an agent and constituent disagreo 
respecting a purchase, a judgment must be 
given according to the value, 385 
Or according to the declaration of the seller, 
386 

Of the appointment of agents by slaves for 
the purpose of purchasing their own persons 
in their oivn behalf, 386 
A pcr.son may employ a person to purchase 
his freedom from his master, 386 
A slave may act as the agent of another 
person in purchasing his own freedom, 387 
Objection, 887 
Reply, 387 

Of Agency for Sulcy 387 
An agent for sale cannot sell to his father or 
grandfather, 387 

He may sell the article committed to him at 
whatever rate, and in return for whatever 
commodity ho thinks fib, 387 
Objection, 388 
Reply, 388 

An agent may purchase n thing at any rate 
not greatly exceeding the value, 388 
An agent for tho sale of a slave iaa.y lawfully 
sell any part or portion of him, 388 
An agent for the purchase of a slave may 
purchase him either wholly or in shares,888 
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agent to whom an article of bale is 
returned by a decree of tlio Kazee, in 
consequence of an oii^nal defect, may 
return it to Jhia constituent, who must 
receive it hack without any suit, 389 
Objection, 389 
Reply, 389 

And so al.so wliero the defect is supervenient, 
provided the Kazee’s decree he not founded 
on the agent’s acknowledgment, 389^ 

In which case the constituent is not obliged to 
receive it back without a suit, 389 
If the defect be original, the constituent must 
receive hack the article from his agent 
without litigation, whether it he returned 
hy the purchaser in consequence of his 
[the purchaser’s] acknowledgment or not, 

390 

A constituent must be credited with respect 
to his instructions, 390 
An agent for sale is not responsible for con- 
eequenoes, 390. 

If iscellaneous f7ascs.*— 

Joint agents cannot act separately without a 
mutual concurrence, 391 
Objection, 391 
Reply, 391 

Except in the management of a suit, 391 
(Iratuitous divorce or manumission the rc- 
st‘iniUoii of a deposit, or the discharge of 
drM, 891 

An agent cannot j-pi^oint a secondary agtni* 

391 

Unless by consent of his constituent, or un¬ 
less his powers be discretionary, 391 
Ooj\traots entered into by a secondaiy agent 
in the presence of the primary are, how¬ 
ever, valid, 391 

And they are also valid, although made in 
his absence, provided he afterwards consent 
to them, 392 

And the same of a contract engaged in by 
any stranger, 892 

Or that (in a case of purchase or sale) the 
constituent has previously fixed tlie rate, 

392 

Joint agents must act togeihei', although the 
constituent have fixed the rate, 392 
A Mokatib, a slave, or a Zimmee, cannot act 
on behalf of an infant daughter, being a 
Mnsslima, 392 

And the same of an apostate or infidel alien, 

392 

Chapter III. 

Of the Ap-poiniment of Agents for lAtigation 
itml for Seisin. 

Khasoomat, or litigation, means a conversa¬ 
tion carried on between two persons in the 
way of contention and disagreement, 292 

Ageuc7 for litijrition implie* and involrw an 

agency for seisin, 392 

I5ut decrees are passed on the contrary prin¬ 
ciple in the present times, 393 
An agent empowered to take possession of a 
debt is also an agent for litigation, 393 
A commifigion to take possession of substance 
does not involve n commission to litigate, 

393 




Aoenok— continued. 

An agent for litigation is empowered to make 
concessions on behalf of his constituent, 
391 

Case of an appointment of agency with an 
exception of acknowledgment, 394 
Agency for the receipt of a debt committed 
to the surety for the debt is invalid, 396 
Case of a plea of agency urged for the 
receipt of a debt in absence of the consti¬ 
tuent, 395 
Objection, 396 
Reply, 396 

Case of a plea of agency urged for the receipt 
of a trust in absence of the constituent, 
396 

A person commissioned to receive a trust on 
the plea of having purchased it, is not en¬ 
titled to receive it from the trustee, 396 
A person commissioned to receive a debt is 
entitled to receive it, although the debtor 
plead his having already paid it, 396 
The seller of an article cannot be compelled 
to take back the article from the pur 
chaser’s agent on a plea of defect, until the 
purcliaser swears to the defect, 396 
A person receiving money to appropriate to a 
particular purpose, may pay his o^vn money 
in lieu of it, 397 
Chapter IV. 

Of the Dismissal of Agents 
A con sti til tent may dismiss his agent at 
pleasure, except where the right of another 
person is concomed, 397 
An agency oonUaacft in force until tlio agent 
receives du® notice of bii disuiissul. 397 
A commission of agency is annulled by the 
death, confirmed lunacy, or apostasy, of 
the constituent, 397 

But not by apostasy if the constituent bo a 
woman, 398 

Case in which an appointment of agency by a 
Mokatib, a Mazoon, or a co-partner are 
annullod, Sue 

A commission ot agency is annulled by tho 
death or lunacy of the agent, 398 
Or by his apostasy and flight, to a hostile 
country, 398 

Agency is not renewed by the repentance and 
return of an apostate constituent, 399 
Agency for any particular act is aninilled by 
the constituent himself performing that 
act, 399 

An agency dissolved by any act of the con- 
Btituent cannot afterwards revive, 399 
AQBEDucTa, 612 
Ahl.— S ee Wixls, 691 
Ahta-ax-Mawa?, 609 
Aha, 109— See Divokce, 103 

Oath cannot be demundecl of Defendant in 
claims for, 402 

Akala, on DxssoLunoN of Sam, 281 
Akeaba.— S ee Wiua, 0*90 
Alee — 

Husband of Prophets daughter, Fiitima 
xvi 

Expected nomination to Khalifat, xvi 
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Marhuqe, Divorce, Infidel, xvi 
cannot act for an infant daughtei 
being a Mns«lima, 392 
Dcoiarations of, not to be credited, 12 
Zakat to be levied on the property of, to the 
value of fifty dirms or upwards, 12 
Proportion, to be levied on property of, 13 
Must not be exacted repeatedly, 13 
Alms. —See Zakat. 

Zihar may be expiated by, 121 
Alms-deeds, —See toi, 489 
Alms-oift— 

Of inal, includes all property subject to mal, 

SI9 

Al Seviii, or the Institutes. —See Institutes, ' 
Amir-ba Tad, or Libertv. — See Divokoe, 89 
Amreb. - See Gifts, 489 
Amroo, 14 

Am-Walid- —See Inhibition, 528.— Sale, 267.— 
Will A. 

Animals — 

Accidents by. —See Fines. 

.Borrowed, how restored, 481 
Slaying,—See Food, slaying animals for, 587 
Hired, perishing from ill-a.sage, 496 
Annulment. —See Evidence, 366 
Of agency, 397 

When annulled, cannot afterwards be revived 
Of bequest, 676 
Apartment.— See Sale, 294 
Apostate— 

Cannot act for an Infant daughter, being a 
Musslima, 393 

Apostasy.— See Aoency, 398. — Infidel.—Pun¬ 
ishment, 179 

By Gompnlsion,523 
Appropriations, 231 

Definition of, and varfous opinions respecting 
it, 231 

Alienation of an article appropriated is 
completed by a decree of the magistrate, 
and the declaration of t)ie appropriator, 
or the consignment of it to a x^^'ociirator, 
232 

A decree of the magistrate fixes the appro- 
Xiriation, but the decision of a referee does 
not, 233 

Case of an appropriation made upon a death¬ 
bed, 233 ^ 

The apxiTopriator’s right of iiroperby is de- 
'i. stroyed ; hut without a transfer, of that 
right to any other person, 233 
Any undefined part of a thing may be appro¬ 
priated, 233 

Caise of appropriation of land, where an 
indefinite portion of it afterwards appears 
to be the property of another person, 234 
The objects of an aiipropriation must be of a 
perpetual nature, 234 
Ohjection, 234 
Keply, 234 

Appropriation of immovable and of mova¬ 
ble property, 234 

The appropriation of articles in which it is 
not customary is unlawful, 235 
An appropriation cannot be sold or trans- 
fen'ecl, 235 

But it may be divided off, where it consists 
of an undefined part of anything, 235 




Appropriations— coniwaed!. k^J 

In case of dividing it off, the payment of a 
balance made by the approinlator is law¬ 
ful, but if made to the appropriator it 
invalidates the appropriation, 236 
The income of an appropriation must be ex- 
liendod (in the first instance) upon kecpiii'^ 
it in rei>air, 236 

Unless the appropriator be rich, in which 
case he is answerable for the repairs. 
236 

But in such degree only as may suffice to 
preserve it in its original state, 236 
The repairs of a house are incumbent upon 
the individual occupant pro tempore, 236 
Or if he neglect this, the magistrate must let 
the house and furnish the rex>air 3 out of 
the rent, 236 

j But the occupant is not liable to any com¬ 
pulsion, 236 
Ohjection, 237 
Reply, 237 

And none can let the house but the magis¬ 
trate, 237 

Decayed materials ore to be used for repairs, 

Case of appropriation with a reserve of the 
use to the appropriator during life, 237 
Or with a reserve of a liberty to change' the 
subject, 238 . 

Or with a reserve of a right of option, 238 
Or with a reserve of authority, 238 
A mosque is not alienated from the founder, 
otherwise than by the performance of public 
worship in it, 239 

Cases of a mosque as connected with a dwell¬ 
ing-place, 239 • 

Ground appropriated to Imilding a mosque 
cannot be sold or inherited, 239 
A mosque cannot in any instance revert into 
the property of-the founder, 240 
Ca.ses of appropriations made to the use of 
the community at large, 240 
They may be consigned to a procurator, 240 
Appropriations may be consigned to the 
prince or chief magistrate, 240 
Arbitration, 343 
Arkeat.— See Loans, 478 
As’iUR.—See Wills, 689 
Asses. ^— SeeZAKAT. 

Atte.station.— See Evidence. 

Awktyat—' 

An ounce of silver, value between .six .and 
seven shillings, 9 , 

Awlad.—S ee Wills, 691 
Aynit Sale.—S ee Bail, 326 
Aysha— 

Step-mother of Fatima, xvi 
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Bail.-— See Sale, 294 
In partnership, 218 
Given upon death-bed, 219 
V- For property, 320 

In which two are concerned, 828 

For the person, 319 

Idedges not received in case of, 638 
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. -c^niinucd. I 

317 I 

l^efinition of terms tiseil in, 317 1 

Clmpter i. I 

VistincdonBj 338 I 

IJiiil for persons^ 318 I 

Um^er what forms contracbetl, 33 8 
The surety must deliver up the person for 
whom he is bail at the stipulated perioch I 
and, in failure of this, is liable to imprison-1 
moot, 318. I 

If tlie pnneipal disappear, the surety must he | 
indulged with time to search for him, and ] 
the contract is fulfilled by delivering up tlie 
principal at any place which admits of Uti- I 

gation, 318 i 

The death of the principal releases the suret}', 
313 

And the death of the surety annuls the con¬ 
tract, 319 

If the claimant die, the heirs or executors may 
demand the fulfilment, 319 I 

The surety is released by delivering up liis , 

principal, 319 

Or by delivering himself up, 310 
Or by his being delivered up by a messenger, 
319 

The judgment of the claim may be susp)endcd 
upon the non-production of the princiiDal^ 
319 

Hut still the, fertile person remains in force, 

319 

If the time be fixed and the principal die 
in interim, the surety becomes responsible, 

320 

A case of bail for property connected with 
hail for the person, 320 
For the person cannot be exacted in cases of 
punishment or retaliation, 320 
Hut may be taken if offered by the accused, 
320 

A pledge or, may be accepted for the payment 
of any fixed tribute, 320 
For i>roperty is lawful, if founded upon a 
just debt, whether the extent be known or 
■uncertain, 320 

In a case of, the claimant is at liberty to 
make his demand, cithci upon the surety 
or imlncipal, 321 
Upon either or both, 321 
May be suspended upon any fit and proper 
condition, 321 

Where the, is given in an unlimited manner, 
the amount is ascertained by testimony, or 
that failing, by the declaration of the 
surety, 321 

May be contracted with or without the con¬ 
sent of the principal, 322 
Circumstances under which a surety has or 
has not a right to demand compensation 
from his principal, 322 
He cannot chum reimbiu'scment until he has 
actually discharged the claim upon the 
principal, 322 

But he may proceed as the claimani. proceeds, 
822 

He is released by a discharge of the principal, 
but the principal is not released by an ex¬ 
emption to him, 323 
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Bail— continued. 

And the f«une of a suspension of the claim, 
322 

A surety corapo unding the debt of the principal 
wit h the claimant, discharges both from any 
fiu'ther demands, 323 

And has a claim upon the surety for what ho 
pays in composition, 323 
A surety compounding for an exemption on 
his own behalf, does nob discharge the 
principal, 323 

Cases in which the surety’s right against the 
principal depends upon the terms of his 
exemption or discharge, 323 
An enlargement from, cannot bo suspended 
upon a condition, 323 

In cases of punishment or retaliation is valid 
only for the person, 321 
M;jy be given for the prico, but not for the 
goods in a sale, 321 

For the performance of work by a specific 
animal is not valid, 324 
Contract of, must be performed with the 
consent of the claimant, 324 
Except where the debtor is dying, 324 
Objection, 324 
Reply, 325 

Case of, gi-atuitously entered into on behalf 
of an insolvent defunct, 325 
A debtor paying his surety, the sum for 
which has been given before the surety 
has satisfied the creditor, cannot claim it, 
325 

Case^ of a delivery of substance by the 
principal to guard his surety against loss, 

325 

Case of surety discharged by an aynit sale, 

326 

Evidence cannot be lieard in support of any 
claim against the surety which docs not 
come within the description in the contract 
of bail, 326 

A decree passed against tlie surety in the 
absence of the principal cannot affect the 
latter unless the, were entered into by liia 
desix’e, 326 

Case of Kafeel-be’bdirk, 327 
An attestation to a contract of gale is not 
equivalent to Kafeol-bed-dirk, 327 
Of Zamim or OuaroMees :— 

The guarantee of agents to their emnlovers 
is null, 327 

The guarantee of partners in a purchase and 
sale to each other is null, 327 
Guarantee for land tax, and all other rooui^r 
or justifiable imports, is valid, 327 ' 

Difference between a suspended debt and rtw* 
pended, 328 

Against accident in the sale of a slave 328 
Security of fulfilment is mill, 328 ’ 

Surety for a surrender of the article to the 
purchaser is invalid, 329 
Chapter IT. 

Of hail in which two are concerned^ 329 
Case of two who are joint principals in a 
debt, and who are, for each other, 329 
Case of twm persons who are, for a third, to 
the^ amount of the whole claim, and aho 
reciprocally for each other’s security, 329 
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ntinued, 

dissolmion of a reciprocity partner- 
" ' ship, each, partner is responsible for any 

debts contracted, under tJieir partnership, 


330 

Case of two Mokatibs, on each other’s behalf 
for their ransom, 330 
Chapter III. 

Of bail by freemen in behalf of slaves, and 
by slaves in behalf of freemen, 330 | 

A person becoming surety on behalf of a , 
Sia%'o for a claim to which the slave is not | 
liable until after emancipation, must dhs- 
chavge it immediately, 330 
Kor the person of a slave is cancelled by his 
death, 331 

To a claim of right in a slave subjects the 
surety to responsibility in the event of the 
sjavo's decease, 331 

By a slave in behalf of a master, or by a 
master in behalf of a slave, does not ali'ord 
any ground of claim by the surety upon 
the principal, 331 

The consideration of Kitabat is not a subject 
of, 331 

Kor a consideration in liexi of emancipator’s 
labour, 331 
Bakisk— 

Hire of, 492 

13 .4Ni3ii3iE:?r ,—See Expatriation. 

Of loose women, 181 
Uankbupi'. —See Insot*yekt Debtors, 

Barter— 

In, the mutual delivery must be made by 
both parties at the same time,—See Sale, 
248 

Ilulos of, 267, 282, 307 
Disputes in, 30.7 
Base money, 315 
Sfde in exebango for, 318 
Barteiier, 

Testimony of a, 363 
Bazat,— See 2akat, 13 
Bazik, 619 

BBASHAnxTT.—Soo Punishment.'^, 185 
Beasts op Prey, 591 
Bees— 

Sale of.—See Sale, 26) 

Bequests. —See Wills, 671 
Rescission. 674 
For pious purposes, 688 
To ao heir is invalid, 437 
By an inhibited prodigal, 529 
Must not exceed a third of toMtatoi'’.s pro¬ 
perty, 67 4 

Acceptance and rejection of, 672 | 

lly an insolvent, 673 I 

Cases of joint, 679 

Of an apartment in a partnership house, 681 | 
To pious purposes, 688 
By Zimm ecs, 695 
By dumb persons, 707 

BK.sPEAKiNa OP Aetioles prom a Wokkman, 308 
Bill of Sale— 

Attestation to, 357 , 

Birds.—S ee Sale, 268 
Birds of Fret, 591 
Binxir.—Bee Divoiicb, 131, el set]. 
lividciice of, 368, 401, 426 


Sl 


Bitumen. —See Zakat, 19 
Blind— 

Instruction by.—Sea Sale, 257 
Purchase and sale hy, 257 
The evidence of ti blind man is inadmissible, 
359 

Blood— 


' Sale of, ianuH, 267 
Bomdaoe— 

I Compo,sition in claims of, 445 
. Borrowed Articles.—^S ee Doans. 

I Borrowing with a view to pawn, 661 
Bread— 

May he sold for llour.—See Sale, 293 
Bricks, 308 
Brick maker— 

Hire of a, 492 
Bristles— 

Of a hog, 270 
Bridge— 

One partner cannot construct, upon a rivulet, 
without consent of others, 617 
Brother— 

Testimony of, admissible, 361 
Building— 

Land may be borrowed for the purpose of, 
480 

Projecting over the highway, 660 
Bullion. — See Zakat. 

Representative of value, 220 
Usurpation of, 539 
Burying. —See Vows. 

B C RYING - G-ROUND— 

Appropriation of, 233 
Bujhal— 

Evidence of, amounts to evidence of death, 
358 
Butter—• 

Sato of, in the milk, 268 


0 . 


Calves. —See Zaeat. 

Camisl.s’ Colts — 

Zakat of.—See Zakat, 4 
Method of slaying, 591 
Cahtal Stook — 

In Mozaribat contracts, 456 
Carrion— 

Slaughtered carcases being promisciiourd. 

mixed with, 708 
Sale of, null, 266 
Definition of, 638 
C.viiRioN Crow— 

Unlawful to eat, 5yl 
Cattle.-^S eo Animals.— 

Have a right to drink from a well, &C., 6i 3 
Labouring, exempt from Zakat.—See Zakat. 
Straying, 210 ^ 

Charity - 

Agency for distribution of, 379 
Bequest of, 688 
Chase.— See Hunting. 

Chattel Property— 

Dofiiiition of, 10 

Child.— See Birth. ^ 

Children. —See Infants. — 

Are under father from infancy, 138 










Oath, 401. 

'^aet aa agent for MusKuluian to buy or 
H?1I unlawful articles.—See Sale, 272 
Claim of parentage by a, 425 
May be visited in sickness, 607 
ftequesta liy, 605 
Cluirch fouaded by Z'mimees, 695 
Cniou.nciztti)— 

Testimony of one wLo remains uucirctnn- 
cizcd,- 363 
Cla.[3£— 

Higlit to water cannot be given in ooinpeti- 
tion for, 613 

Distinction between plaintiff and defendant, 
390 

A plaintiff inu.st particularly state tlie sub¬ 
ject of his claim, 400 

"Which, if it be movable property, must be 
produced in court, 400 
Tlie defendant must appear to answer to a 
valid, 100 

And must produce the subject of it, 400 
Or tbe value of it must bo specified, 400 
Or if the subject consist of land, the Plain¬ 
tiff must define the boundailes, &c., and 
must make an explicit de.iuand of it, 400 
Aj for debt, requires only tlie claim, 401 
Atid a description of the species and amount, 
401 

Process to be observed by the Kazec, 401 
Chapter II. 

Of Oath^y 401 

An oath must not he required of the de¬ 
fendant ■when the plaintiff’s witnesses, 
although not immediately present, are 
within call, 401 

An oath cannot be exacted by the plaintiff", 

401 

The evidence adduced on the )>aTt of the 
plaintiff must be prefeiu'ed to that adduced 
on the part of the defendant, 401 
The defendant refusing to swear, the Kazee 
must forthwith pass a decree against him, 

402 

The Kazee must give three separate notices 
to the defendant, 402 

Itefusal to swear is of two kinds, real and 
virtual, 402 

• An oath cannot be exacted from the defen¬ 
dant in, respecting marriage, divorce, 
Alia, bondage, Willa, punishment, or 
Laan, 402 
Ohjection, 403 
lleply^, 403 

A thief refusing to swear becomes liable for 
the property stolen, 40S 
A, founded on divorce before consiutiination, 
entitles a wife to her Imlf-dower where the 
husband declines swearing, 403 
Pleas of consanguinity admit of an oatli 
being tendered to defendant, 403 
Case of a claim of retaliation, 404 
Where plaintiff’s witnesses are within call, 
the defendant must give bail for hivS 
appearance for three days, 404 
But if they arc not within call, bail cannot 
be required of defendant, 404 
Of the manner of swearing and requiring an 
oath, 405 
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! Claim— continued * 

The oath must be taken in the name of God, 


Sl 


405 


The Kazee must dictate the terms of it, 40.5 
Swearing by divorce or emancipation must 
not be admitted, 405 

Jews must swear by the Pentateuch, hikI 
Christians by the Gospel, 405 
Pagans by God, 405 

Oaths must not be administered In an infidel 
place of worship, 405 

Oaths of Mussulmans need not be corrobo¬ 
rated by swearing them at a iiafticuhu’ 
time or in a particular place, 405 
Cases in which the oath of the defendant 
must relate to the cause, and cases in 
which it must relate to the object, 105 
In a case of inheritance the oath of the 
defendant must relate to his knowledge, 

406 

"\Vhfsn a defendant enters into a composifci'm 
with the plaintiff, an oath cannot after¬ 
wards be exacted from him, 406 

Chapter III. 

TuhaUfy or ike SivcariYig of toth Plainiif and 
Defendant :— 

A seller and purchaser are mutually to swear 
w'here they both disrigreo and are desti¬ 
tute of evidence, 407 

Formula of oaths of a seller and piu*chaser, 

407 

Where both pailies swear, the sale must bo 
dissolved by an order of Kazee, 407 
A seller or purchaser upon declining to sw'ear. 
loses hi;? cause, 408 

The parties are not to bo sworn where their 
d isagreement relates to something not essen¬ 
tial to their contract, 403 
In {Uapiifces respecting any siiperadded stipu¬ 
lation, the assertion of the respondent m ist 
bo credited, 408 

The parties are not to be sworn where the 
goods peiish in tlio hands of the purchaser, 

408 

Objection, 408 
Keply, 408 

Case of a dispute concerning the price of 
two slaves, where one of them dies. 409 
Mode of swearing the parties in this insbine.fl. 

409 ^ 
Case of a disagreement concerning the price 

in the diHSolnijon of a contract of sale 
after delivery of the.subject of it, 410 
hero the price has been paid in advancCj 
and the parties agree to dissolve the con¬ 
tract, but disagree concerning the aimi 
advanced, the assertion of the seller nuioi. 
he credited, 411 

Casey of disagreement between a husband 
and wife I’especting dower, 411 
Ca.se of a dispute between lessor and lessee 
concerning the rent or the extent of the 
lease before delivery of the subject, 412 

-- After delivery of the subject, 412 

Dispute concerning the ransom. 412 
Di.spute between husband and wife concerning 
furniture, the article in dispute is adjudged 
to the party to whoso use it adapted, 413 
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~— li A be between tbe surviror aucl tho 

heirs of the deceased, tho article must be 
adjudged to the survivor, 413 | 

If one of the parties be a slave, it must be 
adjudged to the party who is free, 413 | 

0/ Persons who (ire not UahU to OkiUns, 413 | 

A person is not liable to a claim who sots up 
a plea of disposit, pledge, or usurpation in 
the article claimed, supported by tho testi- | 
raony of witnesses, unless he be a person 
of notoriously bad oharacter, 413 . ^ | 

Or that his witnesses boar defective testi 
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0 h AIM —CO n t m uecl i 9 K 

The evidence of the posse.ssor must bo^re-~ 
ferred to that of the pkiutifF, wliere it 
proves ii prior date of right, 418 
The e^'ideuce on tho part of tho piaintifl is 
pceCorrod wUoro the claim ia laid abso¬ 
lutely, 418 

And tho same wliere tlie subject in disputo 
is immovable property, 413 
Case of claims to animals, founded upon 
generation, 419 

Or to any other property, founded upon a 
cause of right, equivalent to generation, 


mony, 414 

He is liable if he set up a jvlea of right of 
property, 414 

Or if the x^aintitf sue him on a plea of theft 
or usurpation, although ho lu'oduce evi- ' 
dcnce to prove a trust, 414 
And so also if the xdaintilF sue upon a plea of 
theft without specifying the thief, 414 
But not if the plaintiff sue him on a plea of 
purchase, 415 
Chapter IV, 

Of Things claimed hj tioo Plaintiffs^ . 

If the, be laid to a thing of a divisible 
nature, and the proofs on each part be 
equal, the thing must be adjudged equally 
between both claiinanta, 415 
If it be a wife, the riglif must be adjudged 
according to her declaration, 415 
Or if tho witnosaos specify dates, according 
to the prior date, 415 

A decree adjudging a wife to a single claim¬ 
ant, cannot be reversed in favour of a Rub- 
sequenb claimant, unle.ss his witnesses 
prove a piioilty of date, 41G 
Two claimants to a slave on a plea of pur¬ 
chase, upon his being adjudged between 
them, are severally at liberty to pay half ^ 
the price or to relinquish the bargain, 41 
But if they specify and prove date.s, the 
slave must be adjudged to the prior pur¬ 
chaser, 416 

Where one party pleads piurchase and the 
‘other gift and seisin, witliout specifying 
dates, the article must be adjudged to the 
pn rekAser, 418 
Objection, 417 
Keply, 417 

A claimant on a plea of purchase, and a 
claimant on a idea of marriage, are upon 
an equal footing, 417 

A plea of pawnage and seisin is preferable to 
a plea of gift and seisin, 417 
Two claims equally supported, must be deter¬ 
mined by the priority of date, 417 
Two pleas of purchase, preferred against one 
person, muRt also be determined by the 
ohlcvt date, 417 

If against two different persons, the article is 
adjudged equally between both claimants, 

4l'7 , ^ 

Unless one only adduces evidence to a date, 
when it must be adjudged to him, 4|li 
Where four claimants plead a right in a thing 
(ifl derived, from four different persons, the 
artiela is adjudged among them in equal 
M r, 418 


419 

The possessor of an article, proving his having 
purchased it from the claimant, sets aside 
his plea, 419 

If each party prove a purchase from the 
other (without specifying iho date), no 
decree can take place, 419 
And BO also if each prove payment of the 
price, 420 

Ill disputes concerning land, a decree must be 
passed in favour of the last purchaser, 

420 

The production of any number of witnesses 
above the lawful number makes no difFe- 
rence vidth respect to the deoree, 420 
Case of a claim made by two persons to a 
bouse where one claims tho half and the 
other the whole, 421 

In claims founded upon generatjon, regard 
must be paid to the date stated by the 
claimant, 421 

One party pleading a trust and tho other 
asserting an usurpation, each is upon an 
eqiial footing, 421 

Of Diapdtes concerning Possession: - 
The possession of an animal is ascertained by 
any net which implies an use ck. the animal, 

421 

The right of one using a thing is preferable 
to that of one laying hold of it, 421 
Biglit of possession over a foundling is estab¬ 
lished by his own acknowledgment, 422 
The Court of Semi is adjudged between the 
cUsputants, 422 

A decree cannot be issued respecting a claim 
to land without the adduction of evidence, 

422 

Chapter V. 

Of Claim of Parentage 
A claim made by the seller of a female slave 
to a child born of her within than bix 
months after the sale, is established, 422 
And if the purchaser make the same claim, 
still the claim of. the seller i« preferrerl, 

422 

If the birth happen within from six months 
to two yeor.s after the sale, his ckim is not 
admitted without the verilication of tho 

purrh *<0T, 422 

The mAthcr becomes his Am-Walid if the 
child be living at the time of the claim, 

423 

If made by the seller after the mother^ has 
been emancipated by tho purchaser, it is 

valid; but if thoVluld ahoutd have been 
oroitQciffit^iI by him. It u Dull. 423 
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A <5lahn made by the original aelier after ni 
second sale is valid, and that sale is null, ' 
423 I 


A claim established with respect to one twin, I 
estal'Hshos It -vvitli respect to the other 
alsa 424 I 

A claim of offspiing cannot be established ^ 
after an acknowledgment in favour of an - 1 
other person, 424 i 

A claim of parentage made by a Christian is . 
preferable to a claim of bondage advanced 
by a Mussulman, 425 \ 

A claim of parentage by a married woman is 
not admitted unless at least one woman 
testify to the birth, 426 
Or (it she be in her Edit) one man and two 
women, 426 | 

But if her husband verify her claim, there is , 
no occasion for such evidence, 426 
Case of a person begetting a child upon a 
female slave, under an erroneous possession 
426 

Glo'Tii.—S ee Salt!. 

Olothinu.—S ee Yows, 172 
Co-HElRS— 

TcKStimony of.—See Evidence. 

Coin— 

May be sold by w^eight, 291 
Coinage— 

Bales respecting base, 315 
Colts ok Camels.—S ee Camels.—Zakat. 
Compacts of Cultivation. — S ee Cultivation, 
Compacts of. 

(Impacts OK Gakdenino, 

Of MosahU, or Coiripacis of 584 

Nature of a compact of gardening, 584 
Doctrine of Shafei upon this subject, 584 
Analogy requires the specification of a term, 
but is not essential, 585 
Except whore the trees are newly planted, 
585 


CoMPAOTti OK Gardening— continued. 

A lease of open land for planting in conside¬ 
ration of a part of the produce is invalid, 
587 

Compensation.— See Sale, 259 

Complete Ketirement.—S ee Kiialwat.-—Sa- 

HEEO. 

Composition— 

Of Soolh in Compos^UioHj 440 
Definition of the term, 440 
Chapter I. 

May be made iu three modes, 

1. With acknowledgment 

2. Under silence 

3. And after denial, 441 

By concession of property for property, ia 
equivalent to sale, 441 
And is rendered invalid by an ignorance of 
the thing to be given in, 441 
By a concession of usufruct is equivalent to 
hire, 441 

But the term of usufruct must be .mecified, 

441 

After denial, arc equivalent to an exchange 
with respect to the plaintiff, but not with 
respect to the defendant, 441 
I he concession of a house by a, does not in¬ 
duce a right to shaffa, 442 
Objection, 442 
Keply, 442 

But shaffa is induced by the act of giving a 
house in, 442 

Cases in which part of the thing given must 
be restored, 442 

If the, be after denial or silence, and the 
thing comi)ouuded foj' prove the right of 
another, the consideration must be re¬ 
turned, and the plaintiflf must lay his claim 
against him who has the right, 442 
And the same, proportionnbly, wliere any 
pai-t of it proves the property of another, 

442 



Or where the compact is declared to ho for as 
long as the trees, See., shall last, 585 
The specification of too short a term invali¬ 
dates the compact, 585 
But not where it is possible that the end of 
it may be answered within that period, 

585 

The compact is valid with respect to fruit- 
trees, vines, herbs, and roots, 585 
The compact cannot be dissolved by either 
party but under some plea or pretext, 
685 

A compact my be entered into >vhilst the 
fruit is green, but not after it is ripe, 

586 

If the compact be invalid, the gardener gets 
wages, 686 

The compact ia annulled by the decease of 
either party. Rules in case of the pro¬ 
prietor dying, 586 

Rule in case of the gardener dying, 586 
Rule in case of both parties dying, 586 
Rules in case of the compact expiring whilst 
the fruit is yet green, 586 
The compact may bo dissolved by any plea or 
pretext, 686 


If the thing given in, after acknowledgment, 
prove the right of another, it must be 
restored, and the plaintiff is entitled to 
an. equivalent from the defendant, 442 
If this happen in, after silence or denial, the 
plaintiff must claim from defendant the 
article in dispute, 443 

A, for an undefined part of a thing is not 
affected by the right of another after¬ 
wards appearing to a part of that thintr, 
443 

Xu consideration of, a part of the subject is 
invalid, 443 

Disputes concerning property may be com¬ 
pounded, 443 

And also claims of usufruct, 443 
Are lawful in homicide, 443 
But if acceded to for one unlawful articles 
nothing is due, 444 
There is no, for punishment, 443 
Claiming of parentage, 443 
Or for sufferance of a building on the high¬ 
way, 145 

A claim of marriage may be compounded 
whether the claim proceed from a man or u 
woman, 445 
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I 

. r ©km of bondage may be coinjjoanded, 
^ 445 

But U leaves no light of Willa in the claim¬ 
ant, 445 

A. privileged slave cannot compound for 
oiiences committed by himself, but he 
may for offences committed by his slave, 
445 

Case of composition for a property usurped, 
and. which perishes in the usurper’s hands, 

445 

Claim of, for a share iu a partnership slave, 

446 

Ohai^ter II. 

Of ffratidioua or volmtari/ Coin^positionSf and 
of the appointment of AfjcnU for Oomposi- 
tion^ 440 

An agent for, in a case of bloodshed cr debts, 
ia not reaponsible for the consideration un¬ 
less he expressly agree to be so, 446 
But he is where the, is of i)ro])erty for pro¬ 
perty, 440 

Sazoolee are of four deacriptioiis, 446 

L Of debt by property for which the com- 
Ijoundei is responsible, 448 

II. Of anything for a specific x)roperty 
which must be immefUately delivered by 
the ?onti>o«jnder, 447 

III. Of anything for nnspeeihed jjroperty, 

blit vliich thii GOinpouitiior 'Uliven, 447 

IV. Of anything for unxp*^lJl<iil propcrt), 

and wliich the eoiii|K>uiul<r does not 
deliver, 447 

Ca,*^e of a hazoolee compounding for a specific 
article without referring the same to his 
property, 1 47 

Chapter III. 

Of Gompomtions of DeU r — 

A debt owing in consequence of any coutract 
concluded, when credit may be compounded 
by payment of a part, 448 
And the same of aimilar, of debt owing in 
^consequence of any act which subjects to- 
responsibility, 443 

Debt may be compounded by a forbearance 
ol' the same sum, 4'48 I 

But not if the postponed parent b ’ stipu¬ 
lated in money of a different, denomina¬ 
tion, 448 

A postponed debt cannot be compounded by 
the immediate payment of a part, 448 
A debt of bad money cannot be compounded 
by the payment of a smaller sum in good 
money, 448 

But a debt o£ good money may be coin- 
pounded by bad, whether the sum bo 
smaller than or equal to. the demand, 449 
A debt in money of two denorninations may 
be compounded by a smaller sum of either 
denomination, 449 

Case of a proposfd from a creditor to grant 
his debtor a completo discharge on condi¬ 
tion of his paying one-half of the debt 
within a limited time, 449 I 

Which adfnits of three different atabemeiila:— 

I, Where ther proposal bus no condition , 
annexed in failure of payment, 



OoMPosiTioK— 

II. Where it is annexed that in failure of 
payment the proposal shall be void., 
HI. Where the discharge is priniarily 
stated, 449 

x\ri acknowledgment may be stipulated for a, 

450 

But if the sfcipuhition be publicly proposed, 
the composition is of no effeot, 450 
Of };articipated debts, 450 
One of two partners compounding bis shai^e 
of a debt due to thorn jointly, the other 
partner may either take his proportion of 
the, or look to the debtor for Ms share, 
150 

One of two partners receiving p>ayment of 
his share in a debt due to them jointly, 
and paying the other his proportion of 
what is leco'fcred, has still a tlaii® upon 
till- reuk&inilcr, 

If the other prefer I’eceiving payment of his 
part solely from the debtor, and the pro- 
jicrty be bwt, or the debtor prove insol¬ 
vent, he has then a claim to his proportion 
of what has been received by hia. partner, 
but not where his partner has compounded 
for hii share by a commutation, 450 
In A f-alcwc from a part of his share by one 
l»»«:tiier, the right of his creditors con- 
tiniuja in proportion to their remaining 
claims, 451 

One of two partners may agree to a post 
poncnient of navtuent, 451 
One of two fortnoi-fc receive* his share by 
iLSiirping anything from the debtor, or by 
loning or destroying anything belonging to 
iiitii, or by accenting a lease in, oi by 
binning a piece of cloth, his property, 451 
One of two partners annuls his share by 
marrying the debtor (being a female) and 
settling his share of the debt as her dowor, 
or by comi)oiindiug with it for .an offence, 

451 

Or compounding his share of thlS debt by a 
purchase, tdie other may elthei' bake his 
shave from the debtor or an equivalent for 
his proportion in the receipt from the 
purchaser, 451 
Objection, 452 
Reply, 452 

One of two partners in a sillim contract can¬ 
not compound for his-share, 452 
Of dhikbarij, 462 
Definition, 452 

Heirs may compound with n co-heir for his 
share of inheritance, consisting of lauds 
or effects, by any equivalent, 462 
Or by one precious metal where- the inhe- 
ntail'd i» in anobhor. 453 
All inheritaitce of bullion or effects may be 
compounded for by gold or silver; but 
this gold or sllvei must exceed the ehaie 
of the same metal Inherited; and the heir 
must be put in po 8 .S 0 .? 8 ion of such excess 
jit the time of a<ljailing the, 453 
An inheritance of money may be compounded 
.for by moirey, each specka. being opposed 
to the other respectively, 453 
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\ I CONSAKOUmiTY— 

. iflbfnUinoo of a debt cannot be com- | Bea of, 403 
^ ^)ounded, except by the heir agreeing to | CoNSinEBATjOiNt— 

release the debtor from liia proportion, 1 Of Kitabai—See Has^om, 
453 CoNSTT'rUENT- 
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Or by the other heirs paying him that pro¬ 
portion gratuitously, 453 
Ur lending it to him, to transfer to the 
debtor, 453 

The case of, of an inheritance where the par¬ 
ticulars of the estate ai’e not known, 454 
^Vhere the particulars are arily known in part, 
4o4 

The inheritance of au insolreut estate can 
neither be compounded for nor distributed, 
453 

C*»V PULSION — 

Qf Ikrah, 519 

A person forced into a contract nuiy after¬ 
wards dissolve it, 519 
Unless the means o.f, be tj-ifliiig, 519 
The purchaser becomes proprietor of goods 
sold upon, 510 

The acknowledgment extorted by, is invalid, 
519 


Testimony of, must be credited with respect 
to his instructions.—See Aoekoy. 
Contents, vii to \i 
CONTKAOX— 

Of Marriage.—See MAiitiJAGE. 

Of Partnership.—Sec Pakinjekship. 

Of Sale.—See Sale. 

Of Bail.—See Bail. 

By Agents.—See Aokkoy, 

Of Mozaribat.—See lirozAitiBAT. 

Of Hire.—Seo Hinu, 509 
By Infant. —See Infant. 

By Lunatic.—See Lunatf’. 

Of Heir.—See Hfik, 489 
Of Pawn.—See Pawn. 

Evidence of annullhent of, 360 
OoNTJiiBUTiON.—See Bail.—.Paktnetisiop, 224 
Con VE USING— 

' Vows respecting, 1G3 

Cook— • .? 


Bub the seller may resumo the article, pro¬ 
vided he does not signify Lis a<^serit to the 
sale, 5.19 

Case of a Walfa sale, 520 
A compelled sale is rendered valid if the 
seller willingly receives the price, 520 
Not so if he bo compelled to receive it, 520 
A sale in which the seller is compelled, 
but not the purchaser, leaves the latter 
responsible for the article^ in case it be 
lost in his hands, 520 

A person may lawfully eat or drink a prohi¬ 
bited article upon a compulaio.n >vhich 
tbreaiiens life or Umb, 621 
A i>erson must not declare himself an infidol, 
or revile the Prophet upon, ualea.s he be 
in i]»nx«r of otherwise losing his life or 
Hfiib, 521 

A person destroying the property of another 
ui>on, is not re.sponsible ; but the com- 
poller is so, 622 

A person murdering another upon, is an 
offender; but the compeller is liable to 
retaliation, 522 

Case of compelled divorce or emancipation, 
528 

Of compelled appointment of agency for 
divorce or emancipation, 523 
No deed, 'in itself irreversible, can be re¬ 
tracted after being executed by, 528 
'VVJjoreclora by, incurs punishment, 623 
Of apostasy upon, 623 
Of Islam upon, 524 

Of a husband acknowledging his having 
apostatized upon, 524 
CoNCKgsiON— 

Of au object claimed, 402 
In what cases not allowed, 404 
hi composition^ of immovable property, 442 
Conditional Bail. —S ee Bail. 

CoNFKssioN,—See I’trNmijiKKT, 

Of Whoredom. - See Whoredom. 

Of Drunkenness, 19d 
Of Slander, 199 


Hire of a, 492 
Coparceny— 

Partnershii* of joint inheritance, 217 
Co-PARTSEliaUiP. “See rARTNEllSHIP. 

Copper Coinage, 310 
Corn. —See Grain.—Sale.— 

Whether included in sale of land, 245 
Courts op Justice— 

Establish men t of, by Mahommedatis, xiv 
Creditor— 

Donyiug his debtor’s tTcknowledginenl, cannot 
afterwards substantiate his claim, hut by 
proof, or the debtor’s verification, 346 
Rights of, 136—138 
Joint partners in a debt, 450 
Criminal Casks — 

Evidence required-iu.-^-See Evidence, 863 
Criminal PRoancuTioNS— 

Agency for. —See Agency, 

Criminals— 

Evidence of atrocious, 362 

CuiKvnii*— 

The flesh of, unlawful, 592 
Cro w , — 5e e Oar ri o n . 

Cucu.MDERS, 262 
CuilMVATION— 

Of waste lands, 609 
Compacts of : — 

Compacts of cultivation or .Mt>zareiw 578 
Betiiiition of the term, 679 
Difference of opinions concorning compacts of 
cultivation, 691 

They require that the ground be capable of 
cultivation, 679 

That the parties be duly qualified, 579 
That the term of their contitiuanco be ex¬ 
pressed, 579 

That the party be specified who is to supidv 
the seed, 579 

That the share of the other party be ex¬ 
pressed, 670 

That the laud be delivered up to the cultiva¬ 
tor, 680 
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iflYsXViS — contln{(cd. 

' t*oth parties X->^rtioipate in. the produce, ' 

■ 580‘ , 

And that the particular seeds -be jrientioned, 

580 . , ■ 
Of compacts of cultivation, four descriptions 

are valid,. 680 
And two are invalid, 580 
The peiipd of their duration must be known, 
and the p'roduce must be participated 
between tlie parties in indediiite proper* 
tions, 580 

If the grain alone be mentioned, tlxo straw 
goes to him who supplies the seed, 68] 

And it may he stipulated to go to him, 681 
But it cannot be ’gtipulated*to go to the other, 

581 ‘ V ^ 

The jn’ocluce is participated .according to 
agreement,. and if nothing be '[jroduced, 
the cultivator has no.claim, 681 ‘ ' 

VVhere the. contract proves invalid, the pro¬ 
duce goes to him who * furnishes the seed' 
and*the other party, 581 
If'he be the oaltivator, gets wages, not ex,-. 

ceeding his right under tlie compact, 581 
Or if the proprietor of the ground^ an ade¬ 
quate rent, 581 

And also an adequate hire for the cattle, if 
supplied by him, 582 

If it be the proprietor who thus gets the 
prodime, he may keep the whole, but if the 
cultivator, he must bestow the suqjlnS in 
charity, 582 ■ ^ 

The party who iigi’ees'to supply the seed is at 
liberty to retiact previous to -the'sowing, 

m ‘ 

Aad if the proprietor of the groutul thns re- 
dract, tlje cultivator is not entitled to any¬ 
thing, 582 

Tlie eoiupact is annulled on the decease of 
either party, 582 

If the proi>rietor of the ground die when fclie 
crop^ has appeared, the compact is dia- 
soivcd^at tiie end of tliat year, 5.B3 
’ But if .he die beforh tbht, it. is dissolved- 
.immediately, 682 

The proprietor of the ground may dissolve 
tlio tmmpacts with a view to soil the 
'ground for "the discharge of his debts, 583 
• But if the emp be growing, tho sale must be 
delayed until it be ready for cutting, 683 
ilules in case of the compact expiring before 
the crop is ready to cut, 683 
If tho cultivator die, his heirs may continue 
the caltivabion, but are not entitled to 
wages, 5S3 ■ 

The incidental charges are sustained i)y thn 
parties in proportion to their respective 
shares, 583 

General rules in compacts of cultiration, 
And of gardening, 584 
P. 

Bar.—^ eeSAi.E, 294 

Date*— 

Sale of fresh for dried, 21^2 
‘B AW EH.—See Claims, 899 
Bawku 137 


Dbatk— 

Evidence,of ‘burial amounts to evid 
358 . > 

Bbath-bed.—S ee ArPEOPRiATiows.—^Wm.3, 67^, 
685 

Acknowledgments made ou, 437 
—r- Sickness, 

Kules for ascertaining, 685 
Debt.—S ee IjsMiBiTioif, 630 

Acknowledgment of, on death-bed. — See 
WiiiBS, 630 ^ 

Case of Acknow'ledgm'^’fr of, 339, 531 
• . Connntitation for a, 3.15 

Claim of a,' bailed, 321 
And bail, differeuce between, 328 
Imprisonment for, 338 
Owing from a father to his son, 339 
Cases *of claim to, 346 

Owing to an agent, cannbt be demanded by 
the constituent, 379 
Liquidation of, ‘by an agent, 385 
Discharge of,, by, 391 ' 

Comf)ositions fbr, 448 
Right of inheritance >n a, 391 
Gift.of, 489 

Difference benween a suspended, aiid ausi)en‘ 
ded bail, 329 

‘In a claim for, the evidence of tlm delator 
proving a discharge hmst be credited, 
34(^ 

Claim for,—See GlaiAs,' ^01 . 

Composition of.—See Coirrosmox, 1 18 
Of participated, 450 '. ' ’ 

Release‘fro.m, 451 
Transfer of, 332 
Of Ha'walit, 332 
Definition of term, 332 
The trnnst’Qr of a debt, 332 
'Is rendered'valid by the consent oL the cre¬ 
ditor and transferee, 332 
It exempts the debtor from any demand, 
Objection, 332 
Reply, 332 

Unless the tranferee deny or become unable to 
. fulfil his engagement, 332 
The transferee lias a claim upon the debtor 
for what he transfers upon him, 333 
Objection, 333 
Reply, 333 

A debtor may transfer hia debt upon a pro¬ 
perty in the hands of another person, 338 
A trunsfei* may bo restricted to what is due 
from the transferee to the debtor, 333^ ^ 
The loan of money in the manner of Lifitju 
* is disajiproved, 333 

A right of water cannot be sold to pay', 618 
Incui red in jjartnership by reciprocity, &c., 
224 

Incurred by partnorship conti’acted in. Bick- 
ness, 437 

Discharge of, from the .^estate of a defunct, 
437 

P(irtneVdihip ia, 45U 
Owing to a Mowwibat concern, 465^ 

Priority of, 627 , ^ * 

Payment of, by the magistrate, Ool 

' -- |,iy an executor.—Be? WiEt*. 

A Alussulmau cannot pay his, by sale of 
wine, 605 
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IfiniBiTiON, 530 
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Otfietnl rules w’th respect to, 531 
‘(Insolvent) not subject to Zakat, 2 
Iiisolvency of a, established by a decree of 
the magistrate, 'i 

(Insolvent) bequest by, is void.—See WiiLa. 
DeooKuar.—See Iniekcouksk bktween the Sexes. 

Observance of, between man and man, 609 
Decrees- 

.Tudicial, must be enforced, 342 
Of a dismissed Kazee disputed, 352 
In disputes between agent and constituent, 
385 

BECLAumoN.—See Sale, 241 

Bespecting property when m.ide upon oath to 
be credited, 11.—See Zakat. 

Of Zimmecs, 12 
Disi.n'AWt/— 

Of English translatinu, iii 
Dep.ayat.—S ee Fines, (JhO 
P>;M» - 

Suspended in its effect upon the will of God 

iiinun, 30 

When a ^Y^t^es3 imy attest the sigiiatui-e of, 

Of Trust. —See Deposits. 

Of Gift. See Gifts. 

In itself ijTeversibJe, can be retracted after 
being executed by compulsion, 623 
Defect.—S ee Saij.e.— 

Agents may reiiim goods purchased for them 
to the seller on account of, 380 
Defendant.—S ee Cdaimf.— 

Difference between, and plainl ilT, ^00 
W^hen oath requh-ed of, 401 
Refusal to swear, 402, et eeq. 

Oath cannot bo exacted from, in claims 
respecting marriage, divorce Aila, bondage, i 
Wiila, punishment, or Laan, 402 I 

In case of inheritance, oath of, must relate 
to his knowledge, 407 
Swearing of,—See Cl aims, 407 
Impeaching plaintiff’s witness must appear 
to answer to a claim or suit, 364 
Required to give bail, tissei'tion of, upon 
oath, must be accredited, 404 
Defunct— 

Bail on behalf of an insolvent, 325 
Dei/Ivkht.—S ee Sale. 

Deposits— 

Deposits, or Widda, 471 
.Dehnition of the terms used in deposit, 471 
A trustee is not responsible for a deposit 
unless he transgress with respect to it, 471 
lie may keep it himself, or commit the care 
of it to any of bis family, 471 
But if he give charge of it to a stranger, he 
becomes I’eaponsible, 472 
And so also if he lodge it in a jdace of custody 
belonging to another, 472 
He is not made responsible by putting it out 
of his own possession with a view to the 
immediate preservation of it, 472 
He becomes responsible on neglecting to 
deliver it on demand, 472 
If he mix it inseparably with his own pro¬ 
perty, he must make the proprietor a 
compensation, 472 


Deposits— cotUhnicd . 

If the mixture bo occasioned by accident, the 
pi'opriotor becomes a proportionate sharer 
in the whole, 473 

If the trustee expend a part, and*supply the 
deficiency by mixtiuo from his own pro¬ 
perty, he is responsible for the whole, 473 
In cases of transgression with respect to the 
ileposit, the trustee is responsible so long 
as the transgression continues, 473 
If the trustee deny the deposit upon demapd, 
he is resimonsihle in case of the loss of it, 
474 

But not if the denial be made to a stranger, 
474 

A trustee is^at liberty to carry the deposit 
with, him upon a journey, 474 
Provided the contract be absolute, the road 
safe, aufl the journey necessary. 474 
Unless this be expressly prohibited, 474 
III a case of a deposit by two persons, the 
trustee cannot deliver to intbitr bi* share 
but in presence or the other, 4/4 
Two persons receiving a divisible artrcle in 
trust, must each keep a half, 475 
Restrictions are not regarded wdieve they are 
repugnant to custom or convenience, 476 
Or where they relate to the particular apait- 
ment of M honMY, 176 

Where the U to a second 

trustee, and lost, the proprietor receives 
hi.s compensation from the original trustee, 
476 

Case of a claim advanced by two persons to a 
sum of money in the possession of a third, 
476 

Descent. —See Parentaob. 

Detention— 

Of trove property, 211 
Dew AN, 336 
Deyit. —See Dbktat, 

Dice— 

Thrown to determine causes, 41o 
Dlrk, 327 
Diems— 

A silvei’coin, value twopence, 0 n, 

Black and white, 224 
Various qualities and descriptions of, 432 
Disavowal. —See Evidence.—Retaliation, 

Disc n A ROE— 

Of principal and surety.—See Bail. 

Dismissal— 

Of agents, 397- 
Disputes— 

In Mozaribat contracts, 471 
Relative to the price in Sbaffa.—See Siupfa. 
Dissolution— 

Of contracts of lure.-—See Hire, 509. 

Of contract of sale.—See Claims, 410. — 
Sales, 280 

Division AMowasT Mussulmans— 

Causes of, xvi 
Divorce— 

Marriage of an infidel couple is not dissolved 
by their jointly embracing the faith, 63 
Unless it bra marriage within the prohibited 
degi’ees, 63 

But if one of them only he converted, a 
separation takes place, 63 










.>s^. 


-continued. i 

the conversion of either happen in a 
foreign country, separation tivkes place upon 
the lapse of the Tvoman’^ term of probation, 
65 

If the wife bo an alien, she is not to observe 
au edit from separation in. consequence of 
her busbaneVs conversion, 65 
The conversion of the husband of a Kitabee 
does not occasion separation, 65 
Case of a convert removing from a foreign 
land into a Mussulman territory, 65 
A woman entering from a ioreigu to a Mus¬ 
sulman country, is at liberty ,to marry, 66 
But if pregnant, she must wait until her 
delivery, 66 

In the case of apostasy, separation takes \ 
place without divorce, 66 
But if man and wife apostatize together, their | 
maniage still continues, 66 
Chapter I. 

Of Talalc al »o)ma, or regular DivorcCf 72 
Distinctions of, 72 
Talak. absaii, or most laudable, 72 
Talak Hoosn, or lamlahle, 72 
Talak Bidchit, or irregular divorce, 715 
roinlR to be attended to in adhering to tiie 
sonna, 73 

Mode of adhering to the sonna in repudiating 
a wife not subject to the courses, 72 
Or one who is pregnant, 74 
Case of, pronounced during menstruation, 74 
Of tlie persons who are competent to pro¬ 
nounce, 75 

Pronounced by compulsion is elective, 74 
Or in a state of inebriety, 76 
Of a dumb person, 74 

Number of, in respect to free women and 
slaves, 76 

A master cannot, the wife of his slave, 76 
Chapter II. 

Of the execution of 76 
The manner of. express, 79 
Different formulas of express, 77 
Divorce, when applied to any specific part or 
member of the body, such as does not (in 
common use) imply the whole person, is 
of no effect, 77 

A partial divorce is complete in its effect, 
77 

Equivocal, 77 
An indefinite form, 77 
"With reference to place, 73 
Of, with reference to time, 78 
J-leparation takes place upon either party be¬ 
coming possessed of the other ns a slave, 30 
Or when a husband purchasing his wife, 80 
Of a wife (being a slave), when suspended 
upon the emancipation of her owner, takes 
place upon the occurrence of the condition, 
81 

Of, by comparison, and several descriptions of 
it, 81 ^ 

The number of, may be determined by signs 
made with the fingers, 81 
But not unless it be expressed with relntion 
to number, 82 

Pronounced with an expression of vehemence | 
is irreversible in its effect, 82 
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. continued. 

To whom pronounced with a siniilo, 

Of, before coliabitation, 85 
Three take place on an unenjoyed wife 
when they are pronounced together, hut 
only the first when they are pronounced 
^icparately, 83 
In implied, 84 

-- arc three forms which effect a reversible, 

84 

— seventeen which effect an irreversible, 
84 

Chapter II. 

Of delegation of 87 
Definition of the phrase, 87 

Section I. 

OJ Jkhiiyar, or Optiony 87 
Delegation by option confers on the wife 
a power of divorcing herself; but this 
right of option is I'estricted to the precise 
place or situation in ■which she receives it* 

87 

And is annulled by her removal, 87 
Intention on the part of the husband is 
requisite to constitute a delegation, 87 
Under this form a single divorce o-nly takes 
l^lace, whatever may be the intention, 88 
And to effect, it is requisite that the personal 
pronoun be mentioned by one or other of 
the parties, 88 

That is, either by the husband, iiv his de¬ 
claration, 88 

Or by the wife in her reply, 88 
Takes place, although her option of it be 
expressed in the ,l\lozaree or common tense, 

88 

"Where the husband gives a power of option 
thrice repeated, and the wife make only a 
single reply, yet three divorces take place 
from it, independent of the husband’s 
intention, 88 

Where the word, i.s mentioned by the hus¬ 
band, the, which follows is reversible, 89 
IT 

Of Amir-ba- Yedy or LiberUf :— 

In the delegation of liberty, takes place 
according to the number mentioned by 
the wife, independent of the husband’s 
intention, and the, which follows is 
irreversible, 89 

Delegation of liberty may be restricted to 
a particular time, or to several different 
specified periods of time, 89 
Objection, 89 
Reply, 89 

And it is not annulled by the wife’s rejection 
of it, until the time or times mentioned 
be fully expired, 89 

The time of it maybe fixed for the occnmTice 
of any specified event, 90 
It is not annulled by delay (wJiere there is 
no specification of time), nor xintil the 
wife rises from her seat, &c., 90 
But it is amiulled on the Instant of her 
rising from her seat, 90 
It is not annulled by a change of posture 
from a more active to a more quiescent 
position, 90 








INDEX. 

_ ^i^-/^Continued. 

may signify her wish to nonsuit her 
■ fiiends without prejiullce to her right of 
option, 

Section III. 

Of Mashe&at^ or Will : — 

Whore a man empowers bis wife to, herself 
in express terms, tho, which follows is 
reversible, 01 

Although her reply he expressed in the form- 
of an irreversible, 91 ! 

Her power, when thug granted, cannot be [ 
retracted, 91 

The power may be granted generally, 92 
A wife empowered to give borself three 
divorceg, may give herself one, 02 
lUit when empowered to give heraelf one, she 
cannot give three, 92 

Where the wife’s reply disagrees with the 
husband’s declaration with respect to the 
nature of the, it takes place according to 
his declaration, not according bo her reply, 

92 

When the power k conditional upon the 
pleasure of the wife, it is annulled hy her 
reply, and is according with the hnshand’s 
declaration, 9*2 

And also by her suapeiuling her will upon 
that of her husband, 93 
IVhen the power is expressed with an iin- 
roatrioted particle (in respect to time), it 
is perpetual, extending to all ,timea and 
places, 93 

Eut not when it is exprossed witli an nn- 
resi-ricted particle in respect to place, 93 

Chapter IV. 

f>/, by Tameen^ or Ooifidiiional Tow, 94 
Eefinitiou of Vameeu with respect to, 94 
ProHonneed with reference to a future mar¬ 
riage, takes place upon the occurrence of 
such marriage, 91 

Or upon the oceiirrence of any other circum¬ 
stance on -which it may be conditionally 
suspended, 95 

Provided it be pronounced during an actual, 
or with reference to an eventual, pos¬ 
session of authority, 95 
Objection, 95 
Reply, 9.5 

Five conditional particles of various effect, 95 
A conditional tow of, is not annulled by the 
extinction of property, 95 
Case of a dispute between the parties con¬ 
cerning the occurrence of tlie condition, 

96 

Objection, 90 
Reply, 98 

Rule in case of, suspended upon the courses, 

96 I 

Caso of a man first procuring a conditional ' 
divorce, and then yepucliatiug his wife by 
two express divorces, 07 ' \ 

Or hy three express divoroos, 98 
Case of, suspended upon carnal connexion 
with wife, 98 

Of htiana, that ?’s, Bmrvation or Krceptiofij 
99 

With a reservation of the will of (lod, doe^^ 
pot take place, 99 


Sl 


BitoHok— oontinned, kj-i 

Unless it be pronounced with a pause 
between the, and the reserration, 99 
Objection, 99 
Reply, 99 

Pronounced^ with an exception in point of 
juimber, takes place accordingly, 99 
Chapter V. 

Of Che Divorce of ifhc ^irh 
A wife divorced by a dying husband inherits 
if he die before the exjuration of her 
Edit, 99 ■ 

Unless she be divorced at her own request, 
or by her own option, or for a compensa¬ 
tion, 100 

In case of any possible collusion between the 
parties, f)y tho husband, after a declared, 
acknowledging himself indebted to her, or 
bequeattiiiig iier a legacy, she receives 
whatever may bo of least vahiSj inheri¬ 
tance, debt, or legacy, 100 
Pronounced in a situation of danger, cuts off 
the wife from lier inheritance, nnless the 
danger be imminent or certain, 101 
A conditional, pronounced in sickneBS, does 
. not-cut off .the wife from Icr inheritance, 
an loss the condition be her own act, 101 
Objectiofi, 102 
Reply, 102 

Provided that act of' an avoidable nature, 
102 

IV bore recovery intervenes betwon a sick-bed, 
and the death of the husband, the wife is 
ent off from inheritance, 102 
And so also where her apostacy intervenes, 
102 

But not where her incest intervenes, 102 
Occasioned by the slander of a dying husband 
does not cut off' tbe wife from her inheri¬ 
tance, 103 ^ 

And so also of a death-bed, occasioned by 
Alia, 103 

Where a death-bed, is reversible the wif^e in¬ 
herits in every case, 103 
Chapter YI. 

Of Rijaal^ or retumirfg to a dh^orced tw/r, 103 
Definition of Rijaat, 103 
A man may return to a wife repudiated by 
one or two reversible divorces, 103 
Provided ha do so before the expiration of 
her Edit, 103 

Rijaat m of two kinds, express and imidied, 
103 ' 

Tho evidence of witnesses to Rijaat laudable, 
but not inoiiijibont, 104 
The wife should have due notice of it, 104- 
A declaration of previous Rijaat, made after 
the declaration of tbe Edit, is to bo e7’edited 
where both parties agree in it, 10 4 
Bat not where they disagree, 104 
The declaration of a wife who is a slave must 
bo credited rospectiAlg the teriuiwation of 
her Edit, 104 

At what time the power of Rijaat ternunales, 
105 

A husband may take back an unenjoyed 
divorced wife, provided she be delivered of 
a child within such a time as establifthea 
its parentage in him, .106 







INDEX. 




acknowledging that he had never 
consummated with Ms divorced wife has ' 
no power of Eijaat, although he have been 
in retirement with her, 106 | 

Rijaat may be established by the birth of a 

child, 106 I 

A woman under reversible, may adorn 
herself, 107 

A man must not approach a reversibly 
divorced wife without giving her intima¬ 
tion, 107 

A divorced wife cannot be carried upon a 
journej'' until Rijaat be established, 107 
Cohabitation is not made illegal by a re¬ 
versible, 107 

Of Circmistances which render a dimreed Wife ' 
unlawful to her JFIushmidf 107 
A man may marry a wife repudiated from 
him by one or two irreversible divorces, 


107 


Objwtioo, 107 

Reuly, 107 

But if by tlirce divorces, he cannot marry her 
until she be previously married to another 
man, 108 

Nature of the consummation in the second 
marriage which renders a divorced wife 


law'fnl to her first husband, 108 
The second marriage, when contracted under 
a legalizing condition, is disapproved ; yet 
the woman ii» rendered legal by it to her 

ftr«t huiband. 108 

The first husband, recovering his wdfe by an 
intervenient marriage, recovers his full 
power of, over her, 109 
The wife’s declaration of her having been 
legalized is to be credited, 109 


Chapter VII. 

Of Ailobj 109 
Definition of, 109 

The mode in which Aila is to bo establislied, 
109 

In breach of Aila expiation is incumbent, 
109 

But if it be observed, a, iiTevereiblo ensues 
at its termination, 109 I 

A vow of abstinence for a term short of four \ 
months does not constitute Aila, 110 • 

A vow of abstinence, under a penalty 
annexed, constitutes an Aila, 111 
Aila holds respecting a wife under reversible, 

■ 111 

But drops on the accomplishment of her 
Edit, 111 

An Aila made respecting a woman before 
marriage is nugatory, 111 
An Aila made respecting a wife at n distance 
may be orally rescinded, 112 
An equivocal expression of divorce takes 
effect according to the husband’s inter¬ 
pretation of hia intention, 112 


Chapter VIII. 

Of Khooh, 112 
Definition, 112 

Reasons Tvhich justify Kboolo, or, for com¬ 
pensation, 112 

Which occasions a single irreversible, 112 


Divo ficE— eontin ued. 

The wife is responsilde for the compensation, 

113 

Difference bebw'een a wife requiring Khoola 
in lieu of an unlawful article, and re¬ 
quiring, in lieu of the same in express 
terms, 113 

The compensjition for Khoola may consist of 
anything which is lawful in dower, 114 
Case of Khoola required in lieu of x^roperty 
unspecified, 114 

Case of Khoola in lieu of an absconded 
slave, 114 

Cases of Khoola granted for a specific sum, 

114 ' 

A proposal of Khoola made to tlie wife, Avith 
a reserve of option to the husband, is 
invalid, 115 

The assertion of the husband resiieeting 
Khoola is to be credited, 115 
A mutual discharge leaves each parly without 
any claim upon -the other, 116 
Khoola entered into by a father on behalf of 
an infant daughter is invalid, 116 
Unless he engagf3 to hold himself responsilde 
for the compensation, 116 
Or refer it to his daughter’s consent, 116 

Chapter IX. 

Of ii7 
Definition, 117 

Zihar prohibits carnal connexion until expia- 
riou, 117 

Nature and duration of Zihar, 117 
If the prohibition occasioned by Zihar be 
violated, yet no additional penalty is in¬ 
curred, 117 

ZThar cannot occasion, 117 
Zihar is established by a comparison with, 
any part of the body which implies the 
whole person, 117 

A general comparison takes effect according 
to the husband’s explanation, 118 
And the same of a comparison in point of 
prohibition, 118 

Zihar has no effect upon any hub a wife, 
118 

Objection, 118 
Reply, 118 

Zihar collectively pronounced takes place upon 
every individual to Avhom it is addressed, 

Of E cpinl ion ;— 

A Zihar may he expiated by the emancipation 
of a slave, &c., 119 

The emancipation of a slave of any descrip¬ 
tion suffices, 119 

Unless such slave be defective in one of his 
faculties, 119 

The emancipation of a deaf slave suffices, 

119 

But not that of one who has lost both his 
thumbs" 120 
Or who ia insane, 1*20 

Unless it he an occasional insanity only, 120 
Nor of a Modabbir, or Am-Walid, or Mo- 
katib, who has paid part of hia ransom, 

120 

That procured for a parent or child suffices, 

120 
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BUsr not that of a share in a coparcenary 
share, 120 ( 

The partial emancipation of a sole siare 
(when followed by the emancipation of the ' 
remainder) suffices, 120 | 

But not if cririifil connexion take place be- [ 
tween the two emancipations. 120 | 

Zihar may be expiated by fasting two months, f 
121 I 


But if carnal connexion take place daring 
the fast, it must be commenced de novo, 

121 . I 

Fasting the only mode in which a slave can 
expiate Zihar, 121 i 

Zihar may he exxnated by the distrilmtion of 
alms, 121 

Carnal connexion during expiation by alms 
does not require that the alms be distri¬ 
buted anew, 122 

Chapter X. 

Of Laan, or Im^nxcaiion, 123 

IVfiniUon, 123 

A man accusing his wife of whoredom must 
Twify hi» oharige by an imprecation, 123 
Coiiditlonit undfr whioh an imprecation li 
trtcuuiltoni, 123 
Objection, 123 
Kopiy, 12.1 

Not incumbent upon slaves or infidels, 123 
Nor, where the wife is a slave, an infidel, or 
a convicted slanderer, 124 
Objection, 124 

Reply. 124 

Nor where both parties are convicted slan- 
dwiwr<, 124 

Form of imprecation and manner of making 

it, 124 

When both pai-ties have made imprecation, 
a separation takes place, 124. 

The husband, on recoding from h!i impre¬ 
cation, may it’.rtjn marry hit wife, 
Imprecation occasions a decree of bastardy, 
12fi 

A httsbancl receding from imprecation mvist 
ho punished for slander, 125 
Imprecation not incumbent where the hus¬ 
band or wife is an idiot, or an infant, 

125 

Or where husband is dumb, 125 I 

Or where the accusation is indirectly in- , 
einuated, 126 

Imprecation made posterior to the birth of a 
child does not affect that child’s descent, 

126 

Chapter XI. 

Of Impotence^ 126 

An impotent husband must allow a year's 
probation, after which separation takes 
place, 126 

And the wife retains her whole'dower, if the 
husband should ever have been in retire¬ 
ment with her, 126 

But the wife’s claim of separation may he 
here defeated by the hushand swearing tha t 
he had enjoyed her, 127 
Rules to be observed at the expiration of the 
year of ijrobation, 127 


Divorce-^ continued. 

The year of probation to be calculated hy the 
lunar calendar, 127 

A husband cannot annul the marriage, where 
the defect is ou the part of the wife, 128 
A wife cannot sue for a separation on the 
ground of the husbuiid being leprous, 128 
Scropiuilous, or insane, 128 
Chapter XII. 

Of the mif, 128 
Definition, 128 

Edit of, of a free woman is ihree menstrua¬ 
tions, 128 

Of one not subject to courses, three months, 
128 

Of one who is pregnant, the term of her tra¬ 
vail, 128 

That of a slave is tw’O menstruations, 12S 
And of one not subject to courses, one month 
and a half, 128 
Edit of widowhood, 129 
■—“ after, 129 

A female slave eniancipated during Phlit, 
must observe the Edit of a free woniim, 
129 

Rule of Edit of a woman wut chi]*l-be[^rin!>, 

129 

—.— in an invalid marriage, 129 
Edit of an Am-Walid, 130 

-of the widow of an infant, 130 

-of a incnftnioua •riuimn, ISO 

-of a divorced woman who has connexion 

with a man duriug the term of her Edit of, 

130 

-of a woman who admits a man during 

h^T Edit of widowhoc-i, 131 

-of ft wid-)w or a diror>od wlf« may l)i» 

accomplished without her knowkdgo, 131 
~ fK>iu ftft invalhl raarmgr. 131 
A vomAn’ft oath confirms the accomplish went 
of ber Edit, 111 

Ci.se of a woman rc.mftrrit^l after divorw and 

again repiKiiared, 131 
Of Uidad^ or Mov.minrj^ 132 
Definition, 132 

Mourning is incumbent on the death of a hus¬ 
band, 132 

Altliongh hi! die during the wife's Edit from 
irreversible, 132 

Mourning not incumbent upon infidel w'omen 
or infants, 1.33 

But incumbent upon slaves, 1S3 
■t'au upon Am-Walids. nor upon widows from 
invalid m a mage, 183 

Proposing for a woman during her Edit is 
disapproved, 133 

Rules for the behaviour of M'omen durmc 
EJit, 133 ^ 

A wife under irreversible, must he accomnio- 
dated with a separate apartment, 133 
Rules respecting a wife divorced upon a lour- 
nev, 134 
Chapter XIII. 

Of the Estahlhhnent of Pareniaffe, 134 
A child born after six months irom the date 
of a ^ marriage upon wdiich is suspended a 
conditional, is the lawful ofisprihg of such 
marriage, 134 
Objection, 134 
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ifl<J1i^continnech 
" ScpI.v, 134 

■” Tue parentage of a ohild born two year^ after 
reversible^ is established in the divoroetj 
:134 

And so alao of a child born within two years 
after triplicate or irreversible, 135 
And BO likewise of a child born of a wife 
under ago, within nine months after either 
reveraiblS or irrevereible, 135 
And so also of a child born within »ix inontlis 
after the wife declaring her Edit to have 
expired, 136 

Whatever bo the occasion of the Edit, 136 
The birth must ho proved by evidence, 136 
The parentage of a child born of a widow, 
when uncontroverted, is established in her 
clecoased husband, independent of evidence, 
136 

A child born within less than six months after 
marriage is not the offspring of that mar¬ 
riage ; but if after six months, it is so, 
independent of the husband’s acknoM'ledg- 
znent, or upon the evidence of one witness 
to the birth where he denies it; and haan 
is incumbent if he peieist in liia d^mial; 
and the wife’s testimony is to be credited 
in respect to the date of the marriage, 136 
Hnspended upon the birth of a child cannot 
take pdace on the evidence of one woman 
to the biith, 137 

term of pregnancy is from six months to 
two years, 137 

Case of i\ man divorcing a Wife who is a slave 
and then purchasing her, 137 
Miscellaneous cases, 137 
Clmoter XIV. 

Of 'mmnity or the Oare of Infant Children^ 

m . , ^ 

In case of separation, the care of the infant 
children belongs to the -wife, 138 
Order of precedence in Hizanit after the 
mother, 138 

Tr defect of the maternal, it rests with the 

nearest paternal relation, 138 

Length of the term of Hizanit, 139 
A slave has tho right on attaining her free- 
doni, 139 

And also an infidel mother the wife of a Mus¬ 
sulman, 139 

Children, after the term of Hizanit, remain 
solely under the care of the father, 139 
Tiie mother cannot remove with her children 
to ft strange place, 139 
^^hapter XV. 

Of Nifhdf or Mainienmccy 140 
‘of Nifka of wife, 140 
The subsistence of wife in incumbent upon 
her husband, 140 

In proportion to the rank and circumstances 
of the parties, 140 

And IhU, ftllhoagh ibe ftdthkold herself on 
of her dower, HI 
But not If lw» rtfraciorr, HI 
Oran Infant |«tn«rftlion, 141 

Bat it ia due to an adult wife from an infant I 
husband, 141 ... . i 

Tt ia not dne where the wife is imprisoned | 
for debt, 141 
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DrvoucE— ooyiti n ued. 

Or forcibly carried off, 141 
Or goes on a pilginmage, 141 
Unless .she be accompanied by her husband, 

141 

It continnea during her sickness, 141 
Husl>and must maintain his wife’s servants, 

142 

If the husband be poor, the magistrate must 
empower the wife to raise subsistence upon 
his credit, 142 

At a certain specffiecl rate, 142 
To bo varied according'to any change in his 
circumstances, 142 

Arrears of maintenanee not duo unless the 
raaintenanoe have been decreed by the 
Kazee at the rate previously determined 
on between the parties, 142 
AiTears of a decreed maintenance drop in 
the casG of the death of either party, 143 
Advances of maintenance cannot bo re¬ 
claimed, 143 

A slave may be sold for the maintenance of 
hi a wife, if tho latter be fiee, 143 
A husband must maintam his wife, being a 
slave, where she resides with him, 143 
And tho same of Am-Walids, 143 
A wife must be accommodated with a sepa¬ 
rate apartment, 143 

But under the control of husband with re¬ 
spect to visitors, 144 

Alaintenance of the wife of an absentee is 
decreed out of his substance, 144 
Objection, 144 
Eeply, 144 

Unless that be of a nature cUft’erent to wdiat 
is necessary for her suppoi't, 144 
But she must give security tl\at she has not 
already received anything in advance, 144 
It can be decreed only to the wife, infant 
children, or parents of the absentee, 145^ 
No decree can be issued against an absentee’s 
property upon the bare testimony of his 
wife, 146 

Divorced wife is entitled to maintenance 
during her Edit, 145 
No maintenenee due to widow, 145 
Nor to a wifo in whom eepnratioo originates, 
U6 

Unless it originate in a circninatance not 
criminal, 146 

A wife who apostatizes has no right to main' 
tenance, 1.46 

A father must provide for the maintenance 
of his infant children, 146 
A mother is not required to suckle her infant, 
146 

Except where a nurse cannot be procured, 

A father must provide a nurse, 14a 

Put lie cannot hire the child’s mother in 

thnl 146 

Yft he may hire «ny oilier of hia wives for 
that purpose, 146 

Or the child’s mother after blie erpiniU^n of 
her Edit, 146 

Difference of religion makes no difference as 
to the obligation of ftu'nislung maintenance 
to Hr wife or child, 146 
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«'_^^M.ainte]i£iiice of chiklreu hicimibeiit on tko 
father only where they possess no indepen¬ 
dent property, 147 

A man must provide raaintonnncQ for his in* 
digent parents, 1 i 7 

Difference of religion forhida the obligation 
.to the muintenanoe of any relations except 
a wife, 1 mrent^^ or children, 147 
And to those also it is not due if they be 
aliens, 147 

Christian and Mussulman brothers are not 
obliged to maintain each other, 147 
1*110 maintenance of a parent is exelvisiv^Iy 
incumbent on the child, 147 
Maintenance to other relations besides the 
wife, parents, or children, 147 
A father and mother must provide a mainte- 
. nauea to their adult clanghters, but also 
to their adult sons who are disabled, in 
proportion to their respective claims of 
inheiitance, 148 

fllstei-9 must furnish maiutenaiice to an indi¬ 
gent brother ip the same proportion, 148 
A pcor man is not required to support any 
of his relatives except lus' wife or infant 
cjliildren, 148 
Definition of rich, 148 
Maintenance to the parents of an alKsentee 
may be decreed out of his effects, 149 
The parents of an absentee may take their 
maintenance out of his effects, but a 
trustee cannot provide it in that manner 
without a decree, 149 

Arrears not due in a decreed maintenance, 
149 


tbilesa w'here it is decreed to be provided 
upon the absentee’s credit, 149 

Maintenance of slaves incumbent on their 
owners, 149 

Of Vows in .—See Vows, 166 

Case of a vow of, indefinitely expressed, 

169 

Suspended upon the not selling of a slave 
takes place on emancipation or Tadbeer, 

170 

A vow of general, in reply to a wufe charging 
her husband with bigamy, takes place upon 
her in the same manner as upon the rest, 
170 

If a man apostatizd during intoxication, his 
wife is not thereby divorced from him, 
197 

Witnesses retracting their evidence to, be¬ 
fore consummation, are liable for half the 
dower, B74 

In case of joint agents for gratuities, 391 

Oath cannot be exacted from defendant in 
claims respecting, 402 

Claim founded on, before oonsunimation en¬ 
titles wife to her half dower, if husband 
decline swearing, 403 

Case of compelled, 523 
Daa--See Sale, 309.—Huktiko, 624 

Liability for damage done by.—See Fines, 
668 

Dower.—^S oe Marbiaoje. 

Case of a woman contracting herself in mar- 
naga on an inadequate, 41 


D 0 vfB r— couh'u ued. 

Of a father contracting an infant on a dis¬ 
proportionate, 41 
Marriage without, is valid, 44 
The lowest amount of, 44 
■Wife entitled to whole, on consummation or 
death of hushand, 44 

To one-half, upon divorce before consumra.a- 
tion, 45 

Where none stipulated in the contract. 45 

Where stipulated after marriage, 45 

Addition iiia<lc after nuirriage, 45 

Wife may remit, 44 

In c.aae of retirement, 45 

Case of retirement with eunuch, 4t> 

Where it consist.? of effects, 49 
Of property unidentified, 59 
Of unlawful articles, 61 
Of false assessment, 49 
In case of invalid marriage dissolved before 
con-summation, 62 
In case of consummation, 53 
Rate of Mihr Misl, or propel*, 53 
A woman’s guardian may become siu^ely for 
her, 54 
Objection, 54 
Reply, 54 

Woman may resist consummation until paid 
the prompt proportion of, 54 
Unless the whole be deferable, 54 
She may also resist a repetition, 54 
Rut she is, notwithstanding, entitled to her 
subsistence, 54 

The hnaband obtains full authority over his 
wife upon payment of her, 66 
Cases of dispute between the parties con¬ 
cerning the amount of, 65 
Or between one of the parties, and the heirs 
of the other, 66 

Or between the heirs of both parties, 66 
The heirs of the deceased wife may take the 
amount of the specified, out of the deceased 
husband’s property, 56 
Case of a dispute concerrdng articles sent by 
a husband to his wife, 66 
Of, of infidel subjects, aud of a)iien.s, w^here 
none has been stipulated, or where it con¬ 
sists of carrion, 57 

Of (lower of infidel aubjeots, where it cjonsists 
of wine or pork, 67 

Shave might be sold for discharge of his wife’s. 
58 

Modabbir or Mokatib to discharge, by labour, 

Objection to the, in a case of invalid mar¬ 
riage contracted by a slave at the desire 
of his owner, 69 

Case of an indebted Mazoon, contracted in 
marriage by his owner, o9 
Objection, 59 
Reply, 69 

An owner slaying his female slave before 
consummation has no claim to her, 60 
The, of a free woman is duo, although she 
kill herself befor<5 consummation, 61 
Case o£ a. man marrying a female slave with¬ 
out her owner’s consent, 61 
Case of a father': cohabiting with the slave of 
his son, 62 











Case of a son contacting his female slave in | 
marriage to his father, 62 _ t 

The marriage of a free woman with a slave ■ 
is annulled liy her procuring his emaiioipa* | 
tion, 62 

Objection, 63 I 

Reply, (iS ,, 

In the case of one of two wives suckling the | 
other, 71 I 

Of evidence to proper, 374 ' 

Witnesses retracting their evidence to divorce 
before consummation are liable for half 
the, 374 I 

Claim founded on, before consumrantinn, ! 
entitles wife to half, where husband de- I 
dines swearing, 403 . . I 

Credit due in case of husband and wife dis¬ 
agreeing respecting, 411 ' 

Right to water cannot be assigned as, 618 
I)RAIMS. —-See Water-Course. 

Rales with regard to digging, &c., 616 
Draw-Well— ^ ^ * 

Description of, and partnership in a, I 

Dress—S ee Abominatioks, f)97 | 

Laws concerning, 597 
Drinkino..—S ee Abojuinations, 595 
Vnws 1 .58 

Drivers— 

Liability for accidents committed by.—See 
Fines. 

Duttnkknness— I 

Testimony of, 361 
Dumb— 

Imprecation not incumbent where husband, 
125 

DtrMB Person— 

Bequests by, 707 

The intelligible signs of, suffice to verify his 
bequests and render them valid, but not 
those of a person merely deprived of speech, 
6(»7 

May execute marriage, divorce, pnrehase, | 
or sales, and sue for or incur punishment 
by means of either signs or writings, but | 
he cannot thereby sue for or incur retalia- ' 
tion, 707 

Dung.— See Abominations, 603 
Sale of. —See Sale. 

Duties op Kazee. —See Razee, 


K 

Kating, —See Abominations, 596 
Kbit. —See Divorce, 128 

Definition of, and rules respecting, 30, 46, 
128 

Maintenance of wife during, 145 
E(3GS, 261 

Kim AN OR Yowa, 160 
Elephant, 271 
Kmbrvo (in the womb)— 

Acknowledgment in favour of, 429 
Kxno’s^'MENT. —Sec Appropriations. 

With, right of property, such as gift, must 
operate immediately, 323 


Enlargement from Bail, 323 
Entertainments to a Magistrate, 337 
EquALiTV.—See Marriage, 39 
Erroneous Carnal Connexion, 182 




Estate— 

Division of, among heirs and creditors, 348 
Inheritable division of, 565 
Eunuch— 

Testimony of an, 363 

Case of retirement of wife with, 46 


Evabfr--- 

In marriage definition of, 101 
Evibence. —See Wills, 703.— Whoredo.'u, 188 
Is incumbent upon the requisicion of the 
party conoerned, 353 

It is not obligatory in a case inducing copoval 
punishment, 353 

Unless it involve property, when the fact must 
be stated in such a way as may not occasion 
punishment, 353 

Required in whoredom is that of four men, 
353 

In other criminal eases, two men, 355 
And in all other matters, two men, or one man 
and two women, 363 
Objection, 354 
Reply, 354 

The, of women alone suffices concerning mat 
tens which do not admit the inspection of 
men, 354 

It is not admitted to prove that a child was 
live-bom further than relates to the rites 
of burial, 355 

The probity of the witness and his mention 
of the term, are essentials, 355 
The apparent probity of the witnesses suffices, 
excepting in oases producing punishment or 
retaliation, 355 

If, however, their probity bo quesrioned, a 
purgation is required, 856 
Nature of a secret, 335 
And an open purgation, 356 
Justification of a witness by the defendant, 

356 

One purgator anlfices, 356 
A slave may be a purgator in the secret pur¬ 
gation, 357 

Is of two kinds, that wduch occasions effect in 
itself, 357 

And that the effect of which rests upon other, 

357 

The signature to a deed must not be attested, 
unless the witness recollect the circumstance 
of signing it, 357 

Ofinnot be given on hearsay, exce^it to such 
matters aa admit the privacy only of a few, 
367 

And it must be given in an absolute manner, 

358 

To the burial of a person amounta to, of his 
death, 358 

A right of property may be attested from 
seeing an article in. the possession of 
. another, 368 

The right of property in a slave may also be 
attested on the same ground, 359 
Chapter II, 

Of Acceptance and Rejection of BvidmcCf 359 
The, of a blind man ie inadmissible, 359 
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-continued. ^ ! 

Li! ifc i^craon give, aiul hocoriie blind, a' 
' cle':ree cannot issue upon it, 359 ' 

Of a slave is inadmissible, 360 I 

Or of a slanderer, 361) ^ ' 

But an infidel slanderer recovers bis compe- | 
toney as a witness upon embmeing the i 
faith, 360 ^ i 

Is not admitted iu favour of relations within | 
the degree of [>ateruity, SCO | 

Kor between a husband and wife, a master j 
and his slave, a hirer and a hireling, 360 
The testimony of a master cannot be admitted 
iu favour of his slave, 361 
Xor of one partner in favoiu* of another 
relative to their joint concern, 361 
In favour of an uncle or brother is admitted j 
361 . . I 

But of public mourners or singers is not ad¬ 
mitted, 361 

Or of common drunkards, or of falconers, 
&c., 361^ 

Or of atrocious crimiiiAls, 362 
Or of immodest persons, 362 
Or of usurers or gamesters, 362 
Or of persona guilty of indecorum, 362 
Or of free-thinkers, if they avow their senti¬ 
ments, 362 

The, of the scot of Hawa and other heretics 
is atlmissible, but not that of the tribe of 
Khetabia, 362 
Objection, 363 
iloiiiy, 363 

A Aloostamin cannot testify concerning a 
Zimmee, Init a Zimraee may concerning a 
Mrioatiimin, 363 

Aloostamina may testify concerning eacli 
other, being of the same country, 363 
The testimony is admissible of one whoso 
virtues predominate, 363 
And of such as remain un<'irciiiricised from 
any justifiable cause, 363 
Or of a eunuoh, 363 
Of a .bastard, 363 
Of a hermaphrodite, 363 
Of a viceroy, 363 

Two brothers attesting: their father's appoint¬ 
ment of an executor must be credited, if 
the executor verify their testimony ; and 
the same of the attestation of two legatees, 
two debtors or creditors, or tw'o executors, 
to the same effect, 363 
Objection, 364 
Reply, 364 

Attestation to a person’s appointment of an 
agent is not to be credited, 364 
A defendant’s impeaebraent of the integrity 
of witnesses is not credited unless ho 
state their commiasion of some specific 
crime, 364 

Or adduce, to the plaintiff’s acknowledgment 
of their irregularity, 364 
He is not allowed to adduce, of their being 
hired by the plaintiff. 864 
Unless hia own property he involved, 364 
A witness’s immediate acknowledgment of 
mis-statement or omission, from apprehen- 
fion, does not destroy hia credit, 364 



EvrnEXCE- toniiavxd. 

Chapter III, 

Of DimrjTecment of Witnesses in their Testi- 
momjf 865 

Evidence repugnant to the claim cannot be 
admitted, 365 

The witnesses mnst perfectly agree in their 
testimony, 365 

The witnesses may be credited to the smallest 
amount in which they agree Ixith in words 
and meaning, 365 

The, of a witness who attests a larger sum 
than the chiim amounts to is null, 366 
To a debt is not annulled by a subsequent 
(lechiration of j)art of the debt having been 
discharged, 366 

The, of witnesses who agree with respect to 
fact and time, but differ with respect to 
place must be rejected, 3G6 
To the theft of an animal is not annulled by 
a difference between the witnesvses with 
respect to the colour, but it is so by a 
difference >yith fo fhe sex, 366 

To prove a contract is annulled by any diffe¬ 
rence with respect to the terms of the con - 
tract, 867 

Except in regard to a woman’s dower, when 
she is entitled to the smallest sum testi¬ 
fied, 368 
Chapter IV. 

Of Evidence relcLibuj to Lnheriiancey 36S 
. Must be adduced to i>roYe the death of the * 
inheritee a»l the idglit of tlin lieirs, before 
inheritance can take effect, 368 
An heir may recover an article in possession 
aiiotb«?r by prf»^dng it to have been the 
property of bw iiiberiti^<*, or a loan or de- 
priRitfrrtni* him, 3651 

Tlie right to an article is not estabUshed by, 
of the former possession of It, 3b9 
Unless the defendant acknowledge siicn 
former possession, 369 
Or two witnesses atlvut fiin hariDj made such 
acknowledgment, 369 
Chapter V. 

Of the AUesUtiion of Emdeiice., 3G9 
Attestation of, is admitted in all matfcei-s not 
liable to be a ffected by doubt, Sf>9 
Tli 0 attestation of the same two witnesses 
suffices to prove the, of two, 370 
But the, of each must he attested by the two 
respectively, 370 

The attestation must be fit the desire of the 
primary witness, who must state tl)e term> 
of his testimony to the attesting witness, 

^ 370 . 

Form of an attestation, 370 
A person cannot attest the attestation of 
another, unless that other desire him to do 
■CN 370 

Attestation is admitted only in case of the 
death >t a distant pbice) or siokniKR of 
the primary witm^^s, 370 
The attesting witnesses may ai)pear as 
purgators on behalf of the primary wit¬ 
nesses, 371 

But their not doing so does not affect the, 
which they attest, 3i 1 
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m 5(5»— contmued. 

%Q denial of tlie primary ^yitne8ses aiinVils 
the attestation, 871 

If the attesting witnesses have not a clear 
personal knowledge of the defendant, the 
identity must be proved by other witnesses, 
S71 

And so also with respect to the limits of the 
claim, 871 

The identity of a person aiifeoted by a Kazee'si 
letter must be proved, 371 
A false witness must be stigmatized, 872 
The mode of stigmatizing, 372 
Of Retractation of Evidence^ 372 
Retracted before a decree, is void, 372 
But not if retracted after a decree has jmssed, 
372 


<%L 


j ExilOCTORS— C 07 ltM'Ued. 

" Two brothers attesting their father's appoint- 
, menb of, 363 

I So where the attestation is by two legatees, 
' 363 

So by two debtors or creditors, 363 
I Powers of, and general rules respecting.—See 
I Wills. 

I hlxriATioN. — See Divoeci?, 119. — Vows, 160, 
i 163 


F. 

Facdoe.— See Agent, Manaoee. 
Fakeee— 


It must be made in open court, 372 
Witnesses retracting their testimony after a 
decree has passed must make a compensa¬ 
tion to the suftering party, 373 
Provided the decree have been actually en¬ 
forced against him, 378 
If one witness thus retract, he atones for a 
moiety of the damage, 373 
And the same of any number who may 
retract, where one witness perseveres in I 
his testimony, 373 

Oases of retractiition where the witnesses con¬ 
sist of males and females, 373 
The retractation of, to a marriage and in'oper 
dower does not subject the retractors to 
any responsibility, 37 i 
The retractation of, to a sale does hot occasion 
responsibility, unless a piiee had been 
attested short of the value, 374 
Witnesses retracting their, to divorce before 
consununation are liable for half the 
dower, 374 

Witnesses retracting their, to manninlssion 
aro liable for the value of the slave, 374 
Witnesses retracting in a case of retaliation, 

375 

Secondary witnesses retracting their attesta¬ 
tion are responsible for the damage ; but 
the primary witnesses are not respousflde if 
they letiaot or <li*!av<'>w, .175 
Case of retractation by both primary and 
BccQodary ‘-75 

The secondary witnesses asseiting the false¬ 
hood or error of tlio primary witnesses is 
c4 DO offset, 37^ • 

Purgatora receding from their jastification are 

n(«|>otmihle, 376 

(.Wm of in suspended manumission 

Qi dimrof, 370 
KvitiVJIT PUADrAKrAOX— 
la purchAM aud mIo, 344^ 

Kxckption— 

III acknowledgments, 429 
ExuiiANon.—See Bakteu.—Sale, 248 
Of precious metals.--‘See Sir t? Sale. 
Kxceement. —See Adominations, 603 
Exbcotobs. —See Wills, 697 

Acts of, arc valid without any formal notiii- 
oation of his appointment, 360 
If loss he incurred by, acting under Kazee’s 
orders, is indemnified by the creditors, 
851 


Definition of, 19 
Fakhiz, 372 
Falconers— 

Evidence of, 361 
Faloos— 

A finctuatiug copper coin, 220 
Purchaso and sale of, 290 
False Witness.— Sec Evidence.—Witness. 
Faeasako— 

A laud measiLi'e, 303 

Faeming. — See Cultivation oe (Iaedebikg.— 
Lands, Cultivation or, 

Fakeeers— 

Fasik, 334 

Fasting— See Divorce, 121.—V^ows, 171 
Mode of expiating Zihar, 117 
Fatavee Shafet, xxix 
Fatavee Kazee Khan, xxix 
Fatavee Timooe Tasiiee, xxix 
Fatavee Imam StnDccxudit, xxix 
Fathee. —See Marriage.— 

Cannot l)o imprisoned for maintenance of 
son, 339 

Muvt proridc for Ibo mainiennnoo of liin 
infADt children, 140 

And 4 nune, 140 

Bui cannot hire the child’s mother, -146 
And oiolhar must provide maintenance to 
fc]}.eir adult daiigiiUrt, and also to adult 
sons who are disabled, in proportion to 
their respective chums of inheritance, H8 
of, with respect to child’s proi>erty, 
345 

Evidence of, in regard to his child, 361 
Acknowledgment by, to child’s prejudice, 

Power of, with respect to pledging hi.s child’.s 
goods, 639 

Contracting infant child in marriage, and 
ditjirnjKJKJonalfl dowtr, 41 

Fazoolee. —See Compositions, 446 
Marriage contracted by, 42 
Fa zoo LEE Bee A — 

Or sale of propeiiy of another without his 
consent. —Sec Sale, 296 
Feear— 

Definition of, 20 
Finder— 

Of Trove property, 208 
Fines— 

Levying of, 070 
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Ifj^^ances placed in the Higltwapy 660 
Shtildings or timbers pliicecl in or projecting 
over the iiigliway may be removed by any 
person wliatever, 660 

They cannot be erected or set np in a clo.sed 
lane without the consent of the inhabi¬ 


tants, 660 

A person erecting a building, &c., in the | 
highway incurs a fine for any person, 660 j 
Or number of j/ersons it may occasion the 
destruction of, 660 

Of death occasioned by the fall of a house, 


660 


A person having fixed up a nuisance upon hia 
house, is re.sponsible for any damage it 
may occasion even after he ha^ sold the 
house, 661 

A person, laying fire in the highway is respon¬ 
sible for anything that may he burned In 
consequence, 661 

AVci kmeu constructing a nuisance are respon¬ 
sible for any accident it may occasion before 
their work bo finished, 661 

A person is responsible for any damage 
occasioned by his throwing water in the 
highway, 661 

Unless the person who sustained such damage 
wilfully passed over such water, 601 

The person who directs water to be sprinkled 
in the road is responsible for accidents, 


662 


Of a person digging a -vvell, or laying a stone, 
in the highway, 662 

Or throwing diit or digging a hole in the 
highway, is the same as placing u stone 
there, 662 

The remove!' of a nuisance to another spot 
Incurs responsibility for any accident it 
may afterw'ards ocnasion, 662 
There is no responsibility for accidents occa¬ 
sioned by a sewer constructed in the high¬ 
way by public authority, 662 
A person digging a well in Ills own land is 
not responsible for any death .it may 


occasion, 662 

A person falling into a well, and there dying 
of hunger, does not occasion responsibility, 


062 


Workmen employed to dig a well in another's 
laud are not responsible for accidents 
unless they be aware of the trespass, 662 

The builder of a bridge, &c., is not 

responsible for any life which may be lost 
in passing over it, 663 

A porter is responsible for accidents occasioned 
by his load, 663 

A stranger hanging up a lamp, or strewing 
gravel, &c., in a mosque, is responaiblo 
for any accidents which may arise there¬ 
from, C63 

But he is not respionsible for accidents occa¬ 
sioned by his own person, 668 
Of Buildings %dhiGh are in danger of Falling^ I 
663 I 

The owner of a ruinous wall is responsible i 
for any accident occasioned by it after 
having received duo warning and requisi¬ 
tion to pull it down, 661 i 


Fines — continued. ij 

A person building a crooked wall is reapoti- 
sible .for the damage occasioned by its 
faJliog, 664 

The requisition is established upon the 
evidence of one man and two women, 664 
A Zimmee may make it, aa well as a Mussul¬ 
man, 664 

Or the inhabitants of a neighbouring house, 

664 

And if these last grant a term of delay it 
is valid, 664 

A person selling a ruinous house, after re¬ 
quisition, is not responsible for any ac¬ 
cidents it may occasion, 665 
The requisition must be made to a person 
capable of complying Avith it, 665 
If made to one of severol copilrcerierB, affect 
him in particular, 665 

After a wall falls it is the duty of the owner 
to remove the ruins and failing of this, 
he is responsible for subsequent accidents, 

665 

The owner of a ruinous wall is not respon¬ 
sible for accidents occasioned by the fall 
of any article from it, unless such article 
belong to him, 665 
Chapter III. 

Of Offences Committed hjor upon Anmialsy 665 
The rider of ns sniuml is responsible for any 
damage occasioned by it which it m’hs in 
his power to prevent, 665 
And if he stop the animal in the road, he is 
responsible for all accidents, 666 
He is also responsible for any injury sustained 
from a large stone, thrown up by the 
animal's hoof, 666 

But not from any accident occasioned by its 
dung or urine, 666 

Unless he had stopped it on the road unneces¬ 
sarily whilst disebarging those, 666 
Responsibility attaclimg to the driver or 
leader of an animal, G6l5 
Expiation is required from the idder of all 
aniniai, not from the leader or driver, 666 
.If there ho a rider, as W'ell as a leader or 
driver, responsibility attaches to the 
former, and not to the latter, 667 
Of two nder% driving against and killing each 
other, 667 

Thu driver of an animal is responsible for 
any accident oceas.ioned by its saddle, &c., 
falling ofl, 668 

hespouMibility in the case of a etiing of 
camels, 668 

A person is responsible for the damage occa- 
»loiKit by hunting his dog at anything, 

but not unless he drive or encourage the dog. 
668 

Nor where he has let biiu^ slip at game, 660 
A man, casting off hia animal on the highway, 
is responsible for any depredation it may 
commit, 669 

For the eyo of a goat an adequate com pen- 
sabion is due ; and for the eye of a labour¬ 
ing animal a fourth of its value is due, 
669 






I]ST>EX. 





^ ^^(s^iPamag6 occasioned by an ammal baving a 
—‘ rider on its back, 6(39 

Or being led in baud, tl70 
A j)€r;soi)i wantonly striking an animal, so as 
to occasion mischief, is responsible, 670 
So likewise a person who sets anything in 
the highway, which renders the animal 
inischievons, 670 
Chapter IV 

Oj^hiccs Committed hy or upon Slaves^ 670 
Lemjhiy of Fines of Maivahil. 670 
Definition of term, 670 
Fjrash, 32 
Fillies— 

Negligrtioif with respect to, 060 
Fish. — See S-vmi, 26S 
Eating of, 692 

Fil'TIR — I 

I^tiTnl of breaking Lent, 22 
FrrwA, S3i ^ 

F|JtTl*lXS„ 

of a bouse includes, 218 

FniiSH— ' 

Sale of, of a living animal is not usarions, I 

292 I 

One species may be sold for another, 293 ' 

Various kinds of unlawful, 591 
Floij k— I 

Cannot be sold for wheat.—See Sale, 291 I 

May be sold for flour, 292 : 

Broad may be sold for, 293 
Foon.—See Sale. — 

A power to purchase, is restiicted to wheat, 
or flour, 380 

Articles of, .which are lawful, 591 
Fouck.—S ee Compulsion. . , 

Fornication. — S ee Whoredoji. , 

Forestaliinu. — S ee Sale, 278 ] 

ForestallAGE, 605 j 

Fosterage — | 

Of Jliza, or Fosterage, 67 j 

Definition, 67 ' 

Degree of fosterage wdiich occasions prohibi- | 

tion, 67 I 

Objection, 68 j 

Reply, 68 i 

Length of the period of, 68 | 

Sucking beyond the terra of, is no an occa - 1 
sion of prohibition, 68 
Exceptions from the general rule of prohibi¬ 
tion by, 69 
Objection, 69 
Reply, 69 ^ 

Cases of admixture of the milk with any 
foreign substance, 70 
Or with the milk of another woman, 70 
Rroliibition is occasioned hy the milk of a 

lirKio. 70 

Or of a corpse, 70 

Oases in which milk does not occasion prohi- 
intion, 70 

Canas of one of two wives suckling the other, 
71 

Objection, 71 

Reply, 71 I 

Evidence to, rerjuircs the full number of i 
witnesses, 72 


Ql 

; Foundlings — i . JK _ 

I Definition of Lakut, 206 

The thking up of a, is laudable, and in soin# 
cases incumbent, 206 
A, is free, 206 

And is maintained by the state, 206 
A, owes nothing to his Mooltakit for sub¬ 
sistence unless lie furnish it by order of 
the magistrate, 206 

Ko person can take a, froiu Jiis Mooltakit but 
by virtue of a claim of parentage, 206 
I A Alooltakit’s claim of parentage with respect 
I to liis, is admitted,' 206 

Case ot a claim of parentage made by two 
persons, 207 

A, discovered hy a Zimmee iu^a Miwsulman 
territory is a Mussulman, 207 
If in a .Zimmee territory, he is a Zimmec, 

•Jii; 

A, cannot be claimed as a slave, 207 
A slave’s claim of parentage with I’espect to 
a, is admitted,, but the, is free, 207 
The property discovered upon o., is his, and 
may be applied to My use upon the autho¬ 
rity of the Kazee, 207 
A Aiooltakit cannot contract his, in mar¬ 
riage, 208 

Nor perform any acts in respect to bis pro¬ 
perty without authority, 208 
But he may take possession of gifts, 208 
And send him to school, 208 
lie cannot let him out to hire, 208 
Freethinkers— 

Evidence of.—See Evidence, 362 
Friday— 

Sabbath, 278 

Buying or selling on.—See Sale, 279 
Friendship— 

Or sales of—See Sale, 281 
Fruit.— See Comdaois of Gardening, 580.— 
Wills. 

On tree, not included In sale of tree. - See ‘ 
Sale, 245 

May be sold in every stage of groAvtb, 216 ' 
Additional growth of, purchased on the tree, 

246 

Rule in the purchase of, sold on a tree, 247 
Zakat of.—See Zakat, 17 
Full Age. —See Puberty. 

Periods of minora attaining, 529 
Funeral Charges— 

Must be defrayed by executor without loss of 
time.—See Wills. 


G. 


Gami>lkr.s — 

Testimony of, 3 62 
Game. —See Hunting, 623 

UiirB with lespect to tli« hunting and kflling 
of, 623 
Slaying, 625 
Slaying animals for, 587 
Gaming, 608 
Gamesters— 

Evidence, 362 

GiwiNKn.-^See Cosipaots oe Oardeking, 686 


J 








I; W 1V ‘■'-B'-'' 

claim founded on, 410 
" ^iiAi^Br^See Usurpation, 533 
Givt and Skisin— 

A plea of pawnage and seisin is preferable 
to a plea of.—See Cdatjvis, 417 

(jIFTS— 

Definition of the terms used in, 482 
Chapter T. I 

Are lawful, 482 

And rendered valid by tender, acceptance, 
and seisin, 482 

Objection, 482 I 

He ply, 482 I 

A gift may be taken possession of on the , 
spot where it is tendered without the ex- j 

Ijress order of the donor, but not after- ' 

wards, 482 i 

A gift made from divisible propeHy must be 
divided off, but not a gift made from in . 

divisible property, 483 I 

Objection, 483 I 

Heply, 483 i 

A gift of ail article implicated in another 
article is utterly invalid, 483 
The gift of a deposit to the trustee is in - 1 
valid without a formal delivery and seisin, ' 


GiFTS—cont/nued. 

Hetractation requires mutual consent, or a 
decree, 437 

j The donor’s re-possession of the, is not re- 
I quisite to the validity of retractation, 487 

The donee, incurring any responsibility in 
consequence of a, receives no compensation 
; from the donor, 487 

A mutual, requires mutual seisin, 488 
The, of a pregnant slave includes the, of her 
foetus, 488 

Unless that have been previously emancipated, 

488 

If the foetus have Ijeen previously created a 
Modabbir, the, is null, 488 
The, of a thing renders all provisional, con¬ 
ditions respecting it nugatory, 483 
The, of a debt by a conditional exemi)tion 
from it, is null, 488 
Case of life-grants, 489 
0/ Sadkaf or Ahns-deedy 489 
Alms-deed requires seisiu of the subject, 

489 

And cannot be retracted, 489 
Distinction between votive vows of Mai and 
Milk in alms, 489 
Goats— 


484 

The gift by a father to an infant son of any¬ 
thing either actually or virtually in liis 
possession, is valid in virtue of his (the 
fathers) seisin, 484 

And so also a, to an infant by a atranger, 484 
To an orphan is rendered valid by the seisin 
of his guardian, 484 

And to a fatherless infant by seisin of his 
mother, 484 

To a rational infant is rendered valid by the 
seisin of the infant himself, -484 
.A. house may be conveyed in, by two persons 
to one, 485 

But not by one person to two, 486 
Distinction between joint, or alms to the rich 
and to the poor, 485 

Case of the, of a house in soimrate lots, 485 
Chapter II. 

Of Keltactat'ion of Gifts^ 485 
The donor may retract his, to a stranger, 

48C 

P»at there are various circunistaiices which 
bar the retractation, 485 
A, of land cannot be retracted after the donee 
has built or jilanted on it, 480 
After the sale of a part of the land by the 
donee, the donor may resume the re¬ 
mainder, 486 

A, to a kinsman, cannot be resumed, 486 
;Nor a, to a husband or wife during marriage, 
486 _ 

The receipt of a return prohibits retractation, 
486 

Although the return be given by a stranger, 

486 

If part of the, prove the property of another, 
a proportionable part of the return may be 
resumed, 486 

When the return is opposed only to a part, 
the remainder of the, .may be resumed, 

487 


Laws of Zakat respecting.—See Saorifick, 
Zakat. 

Gold.—S ee Sale. 312 

Zakat imposed upon.—See Zakat, 10 
And silver vessels, 9 
Ornaments, 597 
Goods.— See Sale, 243 
Ghatn. —See Cultivation.—Sale, 243 
Compacts of, 581 
A representative of property, 430 
May be sold in the ear, or pulse in tJie husk, 

247 

Gkandfatjieu— 

Evidence of, 3G0 

Hepresents the father in defect of an exe¬ 
cutor, 700 

GltANDMOTHEk — 

Paternal, inhenta to her grandson in defect 
of the mother, 138 
Grants— 

Life or posthumous, 489 
UaAPKt, 623 

Grass.— See Sale, 269 
Ground— 

Sale of. —See Land. 

Guardian.— See Pawns, 638 
^Yho are, of infants, 36, 38 
In rnarviage, must contract his infant ward 
to her liking, 699 

The disposition of a lunatic woman in mar¬ 
riage rests with her son, 39 
May be surety to the woman for her doAver, 54 
Contracts or acknowledgments by, on beLilf 
of infants or lunatics,—See Inhibition 
525 

Guardianship.— See Divorce, 138.— Dower. 

1*5 mor^’iag^, 29 
In virtue of executorship, 700 
Q UARANTEES. —‘See Bail. 
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INDEX* 


H. 



Hadis (Hadith), 258. 

Hadkes Mash'hooh, x.dx 
Hair.---S ec Salk, 268 
-Human.—S ee Salts, 270 

Hajiam, 

Halm, 17 

Hanbal.—S ee Ahmkd Ibn Hawbal. 

Hasrefa.—S ee Aboo Haneefa. 

Habebm— 

A space -whieh must be left ro uud wellri, 611 
Hares— 

Flesh of, may lawfully be eateu, 591 
HASxirii, xtI 
Hass AN-, xix 
TIa-wa— 

The sect so named, Evidence of, 362 
Hawalit.—S ee Debts, transfer of, 333 
Hawes.—S ee Huntino, 626.—Sale, 309 
IIawlan-Hawl— 

In Zakat, definition of, 1 
(lAziR Zamtneb, 318 
Hedaya, or (luiPB, xy, xxvi 
Hearsay.—S ee Evidence on, 367 
Heirs.—S ee Composition, 433 
Heir.—S ee Inheritanos, 869 
Sale by an, 330 

Of a- deceased imrchaser must be. sworn in 
case of dispateei 410 
Is not entitled to a legacy, 437 
In dispute between survivor and the, of 
deceased, article must be adjudged to 
survivor, 418 

Bequests to,—See Wills, 671 
(Infant), rules with respect to, 352 
Aoknowledgment in favour of, 437 
Herds-- 

Zakat from.—See Zakat, 4 

HEREnn'AMRNTS — 

Distribution of, 567 
Herm apu bo dite— 

Testimony of an, 363 
Of who are, 704 
Ambiguous, 704 

Of laws respecting equivocal^ 705 
An equivocal, 705 

Must take his station in public prayers 
between the men and the women, 705 
Observing in other -respects the customs of 
women, 705 

. lie must not appear naked before men or 
women, or ti-avei along with either, except 
a reiaction, and he must be circumcised by 
a slave purchased for that purpose, 705 
‘ liuies to be observe'! by him during a pil¬ 
grimage, 705 

Divorce or emancipation suspended upon the 
circumstances of sex are not determined in 
relation to an, 706 
Until his scx be ascertained, 705 
His declaration of his box is not admitted, 
706 

Buies to be observed in his interment, 706 
Rules of inheritance -with respect to, 706 
Hbretios— 

Evidence of, 362 I 

IIiBDA,—See (liYTS, 482 


' Hida lUzAF.-'See Punisixmekt, 197 

‘ IIlDAEE— 

Or mourning. —See Divorce, l32 
Hides.—S ee Sale, 270 
HlDJ FaRZ. — See PiiaRIMAUB. 

HianwAY.—See Fines, 660 ' 

Nuisa-nces placed in.—See Fines, 660 
Hub,—S ee Inhidition. 

Hirbee, xxxi 

Him:.—See Loans, Pawns*. 

Definition of the terms used iii, 489 

Chapter I. ■* 

The usufruct and the, must be particularly 
specified, 490 

Objection, 490 .. 

Reply, 490 . 

The, or recompense may consist of anything 
capable of being price, 490 
The extent of the usufruct may be defined 
' by fixing a term, 490 

Or in .hiring seivants, &c., by specifying the 
I work to be pejfonued, 490 

Or by specification and pointed reference, 

I 'Chapter II. 

Of the Time when the Hire mau he Olaimed^ 

I 491 

Can only be clniTued in virtue of an agree- 
inent, or in consequence of the end of the 
' contract being obtained, 491 

The tenant becomes bound for the rent by a 
delivery of the house, &o., to him, 491 
So long as it is not usurped from him, 491 
If it be not otherwise specified in the con- 
: tract, rent may be demanded from day to 

I flay, 491 

I Or the, of un aiiimaZ (upon a Journey) from 
I stage to stage, 491 

A workman is not entitled to anything until 

his work, be finished , 491 
Case of a baker hired to bake bread, 492 
I And of a cook, 492 
I And of a brick-maker, 492 

The article wrought upon may be detained 
by the workpian until he be paid his, 492 
And he is not responsible in case of accidents 
during such detention, 492 
l..f the -work be of a nature not t»i produce 
' imy visible etfecfc in the article, it cannot 
be detained, 492- 

A workman, if the contract be restricted to 
his work, cannot employ any other per’ 
son, 493 

Cases in whichj from an unavoidable accident, 
the contract cannot be completely fulfilled, 
493 

Clhapter III. 

Of things the Hire of which is Unlawful or 
otherwise ; and of Disputed Hire, 494 
A house or shop may bo hired without speci¬ 
fying the poiticular business to be carried 
on in it, 494 

Unless it be of a nature injurious to the 
building, 194 

In a lease of land the renter Is entitled to 
the use of road and water, 494 
But the lease is not valid tnileas the use to 
which it is to be applied be specified^ 494 
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• V o r:; 

ijt'^lle expiration of ihc lease tlie land must 
"be restored in its original state, 49-1 I 
An absolute contract leaves the hirer at | 
liberty to give the use to any pereon, 494 
But in a restricted contract, any deviation 
with respect to the use renders the hirer 
responsible for the artiolo, 495 
Unless that be of a natiu'e not liable to inj ury I 
from such deviation, 495 I 

Oi unless the deviation be not of a nature to ] 
injure the article, 495 

An excess in the use induces a proportionable 
responsibility in case of accident, 495 
A rider, taUiug up an additional rider, incurs 
rcHponsibility for half the value of the 
animal, 495 


A hired animal perishing from ill-usage sub¬ 
jects the hirer to responsibility, 49G 
In the hire or loan of animals, responsibility 
is induced by atiy deviation from the pre¬ 
scribed journey, 496 

The change of a saddle for another of the eauie 
sort does not ihdnce responsibility, 496 
XJnlesfi the weight be different, when respou- 
eibility attaches in proportion to the excess, 

40C 


If the nature of the saddle be dilferent, 
respoiisihriity attaches in toto, 496 
A pinrtKv u not made ncspcniibln for miy 
imni?»t.e 7 -i,Al devinticu from Uio prescribed 
mid, 497 

Any injurious deviation from the prescribed 
culture of Mied land induces a proportion* | 
able responsibility, 497 I 

A tailor m roiuoiiiiblu for dovUtiim from hii* 
cid«r», 497 

Chapter IV. 

An invEi-Ud condition invalidates, 497 
But a proportionate, is in such a caxSe due, to 
tJic extent of the specified, 497 
A contract indefinitely expressed closes at the 
expiration of the first term, 498 
Rules with respect to annual leases, 498 
Wages are due to keepers of baths and cup¬ 
pers, 498 

Bub there is no, for the covering of mares, 
499 

Nor for the performance of any religious • 
duty, 499 

Nor foi singing or lamentation, 499 
Of indefinite articles, 499 
C>f a nurse, 500 

A contract of, stipulating that the recom- 
fiense shall be paid from, the aid-icle manu¬ 
factured or wrought upon is invalid, 501 
Partners do not owe, to each other with 
respect to their stock, 501 
Any uncertainty in terms invalidates the • 
contract, 501 

A lease of lands is not invalidated by stipu¬ 
lating aright to perform any act wliich 
does not leave lasting efiects, 602 
A contract stipulating the recompense to 
consist of a similar usufruct is nugatory, ' 
502 


Objection, 502 
Reply, 502 

Case of two partuei's, 502 


Hijbe —conim uecL 

Lease of land is invalid, unless it specify the 
purpose to which the land is to be applied, 
603 

Responsibility does not attach from the custo¬ 
mary use of an article, under an indefinite 
contract, 503 

Chapter V. 

Of Res'pomlhiliiy of a Uirelinff, 603 
Ditfereiice between commo.n and particulat’ 
hirelings, 503 

The article committed to a common hireling 
is a deposit, 503 

But he is responsible if it be destroyed in 
courKse of his work, 604 
A surgeon or farrier, acting agreeably to cus¬ 
tomary practice, is not re.sponsiblo in case 
of accidents, 604 
A particular hireling, 505 
Is not responsible for anything he loses or 
destroys, 605 

Chapter YI. 

Of Hire im one of ir:o 506 

The, is valid of a tradesmen, under an alter- 
tiutivv with respect to work, 505 
Or of an article under an alternative of 
aiiother hKwU, 505 
Or with respect to use, 5Q5 
Case of a tradesman hired under an alfcerna- 
tiro with respect to time, 506 
Ojise of, of a shop, under 4u alicrnative with 
respect to the business to he carried cn in 
it. 1100 

And of nil noiinul, uu<lt«r cotulition with 
refpoci to tho jouttioy it ix to iHrlorio, 50 ^^ 
Or the Icod it ii to enxryi 

Chapter VII. 

Of the Mire of 507 

A hii'ed servant cannot he taken upon a 
journey, urdea it be so stipulated iu the 
contract, 507 

Vvages p:iid to an inhibited slave, hired with¬ 
out consent of Ids owner, cannot bo 
resumed, 507 

Tile usurper oi a slave is not responsible for 
what tlic slave earns during the term a.f 
usurpation, 507 

Case of a slave hired for ditferent terms, 5 {j 3 
Case of a hired slave absconding before the 
expiration of the term, 508 

Chapter VII I. 

Of Dispates letii^ecii iKc Mifer and the Mii'f- 
Unr /:— 

In cases of dispute wdth n tradesman con¬ 
cerning the orders he has received, the 
assertion of the employer must bo credited, 
608 

And ao< also, if the dispute be with respect 
to wages, 509 

Chapter TX. 

Of the D-mohjition of Contracts of Mire :— 

A contract for the hire of a house is dissolved 
by a defect in it, 609 

Or by its falling to decay ; and the hire of 
land by its wells being dried up,—or of 
a luill, by the mill-streain slopping, 509 
But if the mill house be used, a propor-^ 
tionate rent is due, 610 



47 







INDEX. 


tin tied. 


of, is dissolved by tUe death of 
i' of the contracting parties being n. | 

principal, 510 ^ I 

It admits a reseiTe of option, 510 I 

It is dissolved by the occurrence of any 
anffieieiit pretext toT dissolution, 510 
Circumstances which form a pretext for dis- 
Holvintr mntracts of, 510 
Miscellaneous Cases :— 

A hirer or borrower of land is not respon¬ 
sible for accidents in burning off the 
fltubble, 512 

A tradesman may unite with another for a 
moiety of the, acquired upon the work, 
512 

Of a camel to carry a litter with two persons, 
512 

A sumpfcer camel may be. loaded with other 
articles in proportion as the provisions he 
cornea are conHumed, 512 
Objection. 512 
Keply, 512 

HTur-rTNii— 

Responsibility of a, 503 
lliftlR— 

And hireling, evidence of, 360 ^ ^ ^ 

Of an article or aniTnal, responsibility of, o03 
disputes between, 509 
Hissaved— 

(Stubble) may be burned on the ground, 
Hizanit, or In? ANT EouoATiorr— 

Or care of infants.— See Divorce, 138 i 
HoMOGESEors SaI(ES.—S ee Sirp Sx\.tiES. 

— 

Zakat due on, 17 
Iloonoon, or Punishments, 176 
HuRNfiD Cattle — 

Znkflt of.—See Zakat, 5 
UonsMSL'—See Zakat, 6 

Aiqiropriution of, lo pious uses, 231 
The flesh of, may not be eaten, 591 
HorsK— 

ClniiuM i>y two ijer&»us to, 121 
Acknowledgment regarding, 431 
V/bat included in sale of. —See Sale, 245 
Sale of, iiiciudijs fixtures, 248 
A porch, over a road, connected with, is not 
inAliulml in sale of, 294 
An avenue is not included in the purchase of 
an apartment of a, 294 
Privileges of a tenant wi th respect to, 3 i 1 
Claim of joint inheritnnee in a, 349 
Case of claim to a, 418 
Kirtttf a, m, il>l, 

JMo act can be performed with respect to an 
under-story of a, iniv affect the 

hnildilii^ 314 

Bequest of, to an infidel place of worship, 

COB 

Bequest of an apartment in n, 681 
Be-iuest of the use of a, 092 
Ruinous. —See Finks, 

House HOLD fJ-oons— 

Not subject of Nhaffi, 658 
Partition of, 5<J9 
Horgw— 

Appropriated to chi^rit-fvbJ« 

Repairs of, 23a 


I Houses— continued. 
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Gift of, 485 
Partition of, 570, 574 ^ 

Ooniiected wi.li land, 571 
Partitiou of tlie use af, 57o 
Pawn or mortgage of, 

Hinttno— 

Of CatcUng Game mihA mmaU of the Hun *\n(J 
iribey mch as BorjSy ITaioks^ dic.y 623 
Rules for ascertaining w^hether a dog, ^c., 
be duly trained, 624 

The mvoeation must be repeated (or, at iewt^ 
must not be M'llfuUy omitted) at the time 
of letting slip the hound, &o., 624 
A, quadruped eating any part of the game 
renders it unlawful. ‘>25 
Game caught by a hawk, after it has returii(>il 
to its wiki state, is not lawful, 62.5 
A dog does not render his game unlawful by 
taking its blood, dJ6 

Or by eating a piece of the tlesh, out off and 
thrown to him by the hunter, 625 
Case of a dog biting off a piece in the pursuit 
of his game, 025 

Game laken alive must be slain by Zaf>bah, 

Provided it live long enough to admit or 
performing the ceremony, 026 
The game taken is lawful, although it bon<.fc 
the same that w^as intended by the hunter, 
026 , ^ , 

All the gaiuo caught by the dog. &c., unde: 
one invocation, is lawful. Rule for detei* 
mining this with re.specl^to dogs, C29 
And hawks, 626 ^ i . 

Gimio Is not lawful wmen caugat by » iiiiwk, 
&c., independent qf the hunter, 626 
It is requisite to its legality (^hen caught 
dead) that blood have been drawn off, 620 
Game is rendered unlawful by the conjunction 
of ftny ciUDic of illegality in the catching 
of A, 020 

Game hunted dow'ii hy any person not quali¬ 
fied to perform Zabbah is unlavrfitl, 627 
Game killed at a second catching of it, either 
by the same or a second dog, is lawful, 627 
Of Skootinrj Game wUh ati Arroio^ 627 
Game slain by a hunter shooting, <fec., at 
random, on hearing a noise, is lawful, 
pro’vdded the noiso proceed from game, 627 
Game shot by an arrow aimed at ftuotUcr 
animal is lawful, 627 

Invocation must be made on the instant of 
shooting * but if tlje animal be 
alive, it must still be slain by Zabbah, 621 
Game wounded, rind afterwards found^dead 

by the j>cnon who ia lawful, 627 
irnlcw he then duu^er Mioiher wound upon 
it, 627 

Game wdilcli, being shot, falls into_ water, oi 
upon any building, ^:c., before it reaches 
the ground, is unlawful, 628 
Rule with respect to water-fowl, 628 
Game slam hy a bnii*o, without a wound, is 
not lawful, 

Case of cutting off the head of an anitnal, 
628 

A Maglan, an apostate, or M»'!atcT. .atv net 
rjuairfied to kill game, 023 » 
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Cas^ 'Of game wounded by one person, and 
lien slain by another, 028 
Case ol' game first wounded, and then killed 
by the same person, 029 
All animals may be hunted, G29 
lIusBANi).—See Divouoe. — Makriage. 

Where bound to mdintain his wife, 140 
Has no authority over his wife further than | 
respects the rights of marriage, 2.2 | 

Duties towards his wife with respeot to co- j 
habitation, 66 , 

Cannot carry divorced wife upon a joniTiey. , 
-See Divonoi!!. 

Evidence of, concerning Ids wife, 360 
Acknowledgment of, 439 
Must cohabit equally with ail his wives, — ^ 
See Matiriaqb, 66 | 

Husband ani> Wife. —See Divorce.—Dower.— | 
Marriaoe. I 

Evidence of, 360 

Case of dispute between, concerning furni- , 
tiire, to whom adjudged.—See Claims, 413 , 


1 . 

Idbar— 

Or the absconding of slaves, 213 
I iRor. —See Lunatic.—Maniac. 

Imprecation not incumbent where a husband 
or wife an, 125 
iDiOTTSii, or Lunacy— 

Degree of, requisite to render it absolute, 897 

lONORANOE OF THE LaW 

No man can plead, in Mussulman territory, 
71 

Ihram, 30, 603 
IlISAN, 193 
llITIKAR, 606 

Ikhtiar.— See Divorce, 87 
Ikutiaree Zabbah, 587 
Ik rah— See Compulsion, 519 
Ikrar— 

Or acknowledgments.—See Acknowledu* 
MKNTS, 427 

Ijara. —See Hire, 489 
IjrAM Mohammed, xxvii 
Immediate Descent. —See Ass aba,—Asoobat. 
Immodest Persons— 

Testimony of, 362 

Immovable Property (in inheritance}— 

Definition of, 667 
Impotence.' —See Divorce, 126 
Imprecation.— See Divorce, 123 

Ill case of a husband accusing his wife of 
adultery, 123 
Laws of, 123 
Appeal of, 402 

Imprisonment FOR Debt.— See Kazee, Duties op, 
338 

Indecorum— 

Evidence of persons guilty of, 362 
Infamous Witness, — See Witness. 

I»\FANT9.—See Zakat, 19.— Marriage, 

Zakat not due from, 1 

Imprecation not incumbent where husband 
or wife are, 125 

Care of. — See Divorce, 138—ITizanit. 

Dower of, Ul 


Infants— couthtuecL ^ Jf 

Maintenance, 141 

Mother not required to suckie, 146 
Care of, in all cases committed to the mother 
or next natural relative, 138 
Dail entered into by, 219 
Female may oblige her guardian, to contract 
her in marriage to her liking, 699 
Not Subject to Zakat, 1 
May be contracted in marriage by their guar* 
dians, 37 

Deeds of gift in favour of, 484 
May be appointed age.nt, 37 8 
Acknowledgment by, 428 
Inhibition upon, 524 
.Right of shafia in respect to, 5'i t 
Partition of the property of, 668 
Acknowledgment of parentage with resxicet 
to, 439 

Contracts by, 525 

A Mokatib, a slave, a Zinmi.ee, cannot act for 
an, daughter being a Musslima, 392 
So of an apostate, or infidel aUen, 392 
Request by, is void, 673 

IkFIDEL— 

Marriage of an, couple not dissolved by their 
jointly embracing the faith, 63 
Unless it be a marriage within the prohibited 
degrees, 63 

But if one of them only be converted a 
separation ta kes place, 63 
Apostates are incapacitated from marrying, 
64 

If either the father or mother be Mussulman, 
their children are Mussulmans, 64 
Or where one is of a superior order of, and 
the other of an inferior, their children are 
of a superior order, 64 
Upon the conversion of one of the parties, 
the magistrate is to require the other to 
embrace tlie faith, and .must separate 
them in case of recusancy, 6* 

Objection, 64 
Reply, 64 

And if tlie conversion of either happen in a 
foreign country, separation takes |)lace 
upon the lapse of the woman's term of 
probation, 65 

If the wife be an alien, she is not to observe 
her Edit, from separation in consequence of 
her husband’s conversion, 65 
The conversion of the husband of a Kitabcea 
does not occasion separation, G.'i 
Case of a convert removing from a foreign 
land into a Mussulman territory, 65 
A woman retiuming from a foreign to a 
Mussulman territory is at liberty to marry, 
66 

But if pregnant she mnst wait until her 
delivery, 66 

Contract of Kitabat by an, 

May enjoy a bequest from a Mussulman, 
Cannot be an executor.—See Wilts. 
Infidelity.— See Sale, .259 

Declaration of, upon compulsion, 521 
Infirmities. —See Sale, 269 
Inheritance. —See Composition, 462 

Rule of, in the marriage of infants, 38 
Inridoutal rulev 13H, llfi, 1 ig 
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kct ;— coniinucd. 

I respect to a luisaing person, 23 6 
• Mi^^^ecrees relative to, 347 

Acknowledgment in cases of, 440 
Kules.witii respect to tiermaplirodites, 700 
Decrees ol: K’azee, relative to, 347 
Evidence relating to.—See ErinKNCR, 368 
Heir .may recover an article in possession of 
another by proving it to have been the 
property ol Ids inheritce, or a loan or 
deposit from him, 369 
Inhibition— 

Of Hijr, 524 
Definition of, 52-i 

Opera! ea upon .infants, slaves, and lunatics, 
•524 

Whence purchase or sale by them requires 
the assent of their immediate superior, 



IN1 11 IJITIO N — C0751 1 in XLCd, 

■ Chapter III. 

Inhihition on account Of Deht^ 580 
A debtor is not liable to, 530 
Xor can his ijropevty he made the subject of 
any transaction, 530 
But he may be imprisoned, 530 
IE he be possessed of money of the same 
denominatioQ na hia debt, the Kazec may 
make payment with it; or, if the species be 
different, he may sell it for this purpose, 530 
Rules in selling of a dehtor’.s pi'operty, 531. 
Acknowledgments by a debtor are wot bind- 
iug on him until .Ms debts be paid, .531 
A debtor (being poor) gets a sunsistenee out 
of his property; and also his wives, 
children, and uterine kindred, 631 
A debtor, on pleading poverty, is imprisoned, 



624 

Objection, 526 
Reply, 625 

Bub it operates upon them with respect to 
words only, not with respect to acts, 526 
All contracts or acknowledgments by an 
‘infant or lunatic are invalid, and so like¬ 
wise -divorce or manumission pronounced 
by them, 626 

Or by their guardians on their belialf, 525 
They are responsibie for destruction of pro¬ 
perty, 525 

Acknowledgment by a slave affects himself, 
not his master, and takes effect upon him 
on his becoming free, 625 
Ol on the instant, if it induce punishment or 
retaliation, 525 

Divorce pronmmeed by him is valid', 526 
Chapter II. . , t- 

Inhibition from WeoMefin of Mmd^ .626 
With respect to a prodigal, 526 
May be imposed by one magistrate and re¬ 
moved by another, 626 
The property of a prodigal youth must be 
withheld from him until he attain twenty- 
five years of age, 527 

But a sale concluded by him after he attains 
maturity, and before, ia vaiid, 527 
4nd he may grant manumission, 527 
Or Tadbeer, 528 

Or claim a child born of his female slave, 
628 

Or create his female slave Am-Waliil, inde¬ 
pendent of such claim, 528 ■ 

He may marry, 628 

Out of his property is paid Zakat; and also 
maintenance to Ids parents, children, &o,, 

He cannot be prevented from performing 
pilgrimage, 52!) 

His bequeata (to pious purposes) hold good, 
629 

There is no, upon a Fasik, 529 
, People are liable to, from carelessness in 
their affairs, 629 

Of the Time of obtaining Puherty, 529 
Tlio puberty of a boy is established by cir¬ 
cumstances, or upon his attaining eighteen 
yeai'S of age j*—'and that of by cir¬ 

ca instances, or upon her attaining seventeen 
years of age, 529 


531 

Oeneral rules with respect to him whilst In 
prison, 531 

After liberation, the creditors are at liberty 
to pursue him, 532 

And have an option, if he prefer continuing 
in prison, 632 

A male creditor cannot pursue his female 
debtor, 532 

Oase of a purchased article being in the 
debtor's hands upon his failure, 632 
Objection, 533 
Reply, 533 

Inneen.—S ee Divobob, 126 
Insects— 

Cannot lawfully be eaten, 591 
Insolvenot— 

Of a debtor estabUfthed by judicial decree, 2 
lN30iiV)5NT Debtor— 

Bequest by, is void, 6^3 
Inspection. —See Sale. 

Institutes— 

Definition of seyir, 205 
luTERaotJiisE between the Sexes— 

Rules concerning, 598 
Iktbopuctorv Address, iv 
Intoxicatino Drinks, —S ee Punishment, 196 
Invalid Sales— 

Laws of.—'Seo Sale, 276 
Investiture — 

By loan, 478 
By gift, 482 
By hire, 400 

Invocation,—S ee .Huntino, 588, 624 
In slaying animals for food, 688 
Iron— 

Always sold by weight, 289 

ISMUT -MaWSIMA. 

ISTIDANIT — 

-Definition of, 466 
IsTiii Rak.—S ea Claims oe Rioiit. 

ISTSINA— 

Definition of, 809 
IsTiBRA—See Abominations,- 601 
Ittak-- 

Or mamimisaion of slaves, 150 
Ittikap, xxxvii 
Ittakit.—S ee Willa. 

IWAN— 

What, 155 note 
ImRAREE Zadbaii, 687 
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J^HETiZ, 413 
J^\m:a Kabekr, xxviii 
Jama Saghkeu, xxviil 
Jar Moi/asick-— 

Entitled to staffo, 549 
Jazeeat— 

Defined, 68 
JiiEii PilfMfl, 4?i2 
.lE'r— 

Form of administering an oath to, 405 
JATTATAT.'^-See Ofperoks amnst the Feksox, 
659 

Jewei.s. --^e Partition, 569 
Salo of, 

JlRR, 2 f '3 

Joint Agents. —See Agency, 391 

loifrIT IwtTKRrTANCK — 

OUim of, 349 
Trustees, 475 
Judge.— Seo Kazee. 

JuiacUL Decisions, 34 i 

Judicial Letters from one Kazre to Another, 
Oases relative to, 344 

Judicial Regulations blended with Religion, 
12 


ce'kyjR^^i 


Kasbi:— 

And must inquire and decide concel __ . 
prisoners confined upon any legal claim, 

And also concerning deposits or contested 
property, 336 

He must execufe hii dfity iu mo-s.'iur, nr 
other public place, 337 
Or in his own house, 337 
And must be accompanied by Ins usual asso¬ 
ciates, 3o7 

He must not accept of any presents, except 
from relations or intimate friend.s, 337 
Nor of any feast or enteitaiiunerit, 337 
Ha must attend funerals, and visit the sick, 

337 ... 

precautions requisite in bis general conduct 
and behaviour, 337 

And in his conduct towards witnesses in 
court or whilst giving evidenco, 338, 

He must not give jiulgraent at a time when 
his understanding is not perfectly cloaraud 
unbiassed, 338 
Of Imprisonment, 338 
Rules in iinpri.sonnient for debt, 338 
Ill an award of debt, the defendant must bo 
imprisoned immediately on neglecting to 
comply with the decree, provided it be in¬ 
curred for an equivalent, or by a contract of 
marriage, 333 

And also in every other instance, if the 
creditor prove his capacity to discharge it, 


Kaba, xxxvii, XXXV iii; 318 
Kabala, xxxvii, xxxviii; 313 
A term for bail bonds, 818 

ivA^ToA, xrxrii 

Raeaxa— 

(.>r otpiAiior., 15<), 153 
ICafaut. - Bail, 317 
Kafali r-BE’L-DxRK, 321 

KaPAT, or KlilJALITX— 

Definition of, 39 

Kapeei.-bb'L-Dirk. -See Salk, 327 
ICapeez, 243 
Kapeez Tehan— 

Definition of, 501 
Karz and Arekat— 

Two kinds of loan, difference between, 289, 
480 

Kazeb — 


838 

Case of a W'ife suing for her maintainence, 
330 

Objection, 339 

Reply, 339 

Case of acknowledgement of debt, 339 

A husband may bo imprisoned for the main¬ 
tenance nf hii wife, but n fatlior ctatiol be 
imprisoned at the suit of his son, 339 
Chapter II. 

Of Letters from one Kazee to Another, 340 

Letters authenticated hy evidence are admis- 
eible in cases of property, 340 

Difference between a record and a Kazcc^s 
letter, 340 

A letter is transmissible only on certain con¬ 
ditions, 340 

The testimony requisite to authenticate it, 


Duties of, 334 

Must possess the qualifications of a witness, 
334 

Does not forfeit office by inigeondiict, 334 
A Mooftee must be a person of good cha¬ 
racter, 334 

An ignorant persoii-ioay be appointed, 334 
It is the duty of the sovereign to appoint a 
lit person to that office, 335 
One may be appointed who baa a confidence 
in Lis own abilities, 336 
But not one ^vLo is dubious of himself, 335 
Tho appointment must not be solicited or 
coveted, 335 

On appointment, must take possession of all 
the records appertaining to his office, 336 
Through hia Ameena he must inveatigate the | 

nature of 390 


340 

Tho contenta must be previously explained 
to the authenticating witnesses, 340 

It must not be received bvit in presence of 
the defendant, 341 

Forms to be observed in tho reception of 
it, 341 

It is rendered void by the death ov dismis¬ 
sal of the writer in the interim, 341 

Or (unlesfi generally addressed) by tho death 
or diginissal of him to whom it ia tmnfl-' 
mittedj 341 

It is not admissible in cases of punishment 
or retaliation, 841 

A woman may execute the office of Kazee in 
all cases of property, 341 

A Kazee ia not at liberty to appoint a deputy, 

without tho AUibority ol tU Imam, 841 
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3j\it the decrees of the deputy, passed in M-b * 




%L 


presence or mth Maapprobation, are valid, i 
342 

If he appoint a deputy hy authority, lie 
cannot afterwards dismiss him, 342 
lie must maintain' and enforce the equal 
decrees of every other Kazee, 842 
His determination in a doubtful case is valid, 
although it he repugnant to the tenets 
of Ida sect, 342 j 

An article decreed unlawful, upon evidence, 
coutinuea so. although the evidence prove 
ffilse, 342 

A decree ciinnot he passed against an absen- 
tee but in presence of hu reprcsentiitive, 
M2 , 

Nov against one who first opposes the claims ' 
and then disappears, 343 
Thu, may lend the jiroiHPrty of or|>haft^ 343 
Chapter III. 

Of Arhitration, 343 

An arbitrator must possess the qualities 
essential to a, 343 

He must not bo a slave, an infidel, a slan- 
deier, or an infant, 348 
But ho may be an unjust roan, 343 
Eifclier party may retract from the arbitra¬ 
tion before the award, 843 
Oil a reference- to the, he must give efiect to 
the award, if approved, 343 
Eeference to an arbitrator is invalid in cases 
of punishment or retaliation, 343 
An arbitrator’s award of a fine against the 
tribo of an offender is of no effect, 344 
Nor against the offender himself, unless he 
iicknowledgo the offence, 344. 

Ho may examine witnesses, 344 
The parties acknowledging an arbitrator’s 
decree cannot afterwards retract from it, 

344 

Any award passed in favour of a parent, 
child, or wife, is null, 344 
Joint arbitrators must act conjunctively, 344 
iMiafiellaneom Cases relative to Judicial Deci- 

iifyn. 

No act can be performed with respect to the 
under story of a house which may any 
way affect the building, 344 
A passage cannot be made into a private 

lane, 344 

An indefinite claim may be compounded, 
346 

Case of a claim founded on gift or purchase, 

345 

If the purchase of o. female slave be denied 
by a purchaser, the master may cohabit 
with her, 345 
Objection, 345 
Keply, 345 

In the receipt of money, the declaration of 
the receiver must be credited with respect 
to the quality, 345 

A creditor denying bis debtor s acknowledg¬ 
ment, cannot afterwartls substauliate bis 
claim but by proof, or the debtors verifica¬ 
tion, 340 


In a claim for debt, the evidence of th i 
debtor, proving a discharge, must be cre¬ 
dited, 346 

Case of a disputed purchase of a defective 
slave, 346 

A deed suspended, in its effect, upon the will 
of God is null, 347 
Chapter IV. 

Of the Decrees of a Kazte relative to Inheri¬ 
tance. 

Case of the widow of a- Cbristian claiming 
her inheritance after having embraced the 
faith, 347 

Case of the OhrisStian widow of a Mussul¬ 
man claiming under the same cireum- 
sbanees, 347 

A trustee, on decease of his principal, 
must ytay the ilJiiOiiit to wheinjoover he 
acknovdedges AA heir, SlT 
In the division of an estate, the, must not 
demand any security from the heirs or 
creditors in behalf of those who may be 
absent, 348 

In the joint inheritance of a property held 
by a third person, the present heir receives 
Ids share, but no security is reepured on 
behalf of him who is absent, 349 
Objection, 349 
Iteply, 349 

Ati alms-gift of Mai includes all property 
subject to Zakat, 349 
Case of an alms-gift of milk, 350 
The acts of an executor are valid, without 
any formal notification of his axipointiaent, 
350 

Au agent’s appointment may be established 
by any casual information, 360 
But hia dismissal cannot be established un¬ 
less duly attested, 361 
A Kazee or his Ameeu are not liable for any 
loss which may be incurred to the pre¬ 
judice of another in selling an article to 
satisfy creditors, 351 

If the loss be incurred by an executor acting 
under the Kazee’s orders, tlio executor is 
indemnified by the creditors, 351 
And an infa?At heir stands in tho same pre- 
di(;ament with a creditor in this particu- 
iai, ti62 

Any person may execute a punishment by 

tb<i Kmihi'm dircctiouA, 352 
Cam of A dixputod ibvin.'e After a KuA0t*a dis¬ 
missal from his office, 352 
Allo'wancc of to bo paid by public treasury, 
GOO 

KiiSA{ij!:iJA.T.—See Abohinations, 594 
Kkbat— 

The twenty-fourth part of an evince, 10 
Kessacat. — B ee Pautitton. 

Kiialwat SAHEEi5,“-8ee AIauriage, 45 
Khaue —See Soveb.i3ion ViUNOtJ. 

Khami, 613 

Khams-- 

Levied in Zakat, 14 
Kiufur, ■xxix 
I Khasoomat, 392 
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rI>i^iiibion of, 689 , 

^^equostB to, 689 
Khazbe 5.—See Kazbib. j 

Khetabba— 

Tribe of, 362 

Khtar-al-Shiiit!.—S ee Optional Ookoittons, 248 
Kiiiar-atj-Tayeen.—S ee Option ob Determina¬ 
tion. 

Kuiar-al-IIooyat.—S ee Option op Inspection. 
Koiar-al-Kabool.—S ee Option of Acobptanoe. 
Khiah-A t-M ajlis.—'S ee Option of the MsETiNa. I 
Khilas, 329 

Khibajee Lands.—S ee Tribute. 

Law" respecting, 201 
Khoola — 

Itaws of, 112 

The right to water cannot be given as a 
consideration for, 018 
Khoolteen, a Species of Drink, 631 
Kuoonsa MooaHKii., 704 
Kids.—S ee Zakat. 

KiLtiiNG.—See Vows, 172 
Kinb— 

The laws of Zakat respecting, 5 
Kinsman— 

Gift to, 486 
Will in favour of, 689 
K IRAN— 

In pilgrimage, 529 

Ktssm, or Parti,!iton.—'S ee Marriage. 

KrssMAT. —See Partition, 

Kixabat.—S ee Bail> 331.—Mokatibs.—Ransom. 
Oontracts of, 

Km BEES.—See M.arriage, 80 
Kitab Hookmee, 340 
Koor, 305 

Kosla.—S ee Divorce, 112 
Koban— 


Lands —con Hniied. kJLj 

Claims to, 420 
Sale of, includes trees, 245 
But not corn growing, 245 
Seed sov/n in, not included in sale of, 246 
May be borrowed for the purpose of building, 

480 

When may be resumed, 481 
Caltivat'ion of Wmte Lmds^ 609 
Definition of Mawal, 609 
And description of the hind so termed, 610 
The cultivation of waste, invests the culti¬ 
vator with a property in them, 610 
Tithe only is due from, so cultivated, unless 
it be moistened with tribute water, CIO 
In the cultivation of the circumjacent 
grounds, a road must bo left to it, 610 
A Zimmee acquires a property in the, he 
cultivates, as well as a Mussulman, 610 
If the, be not cultivated for three years 
after it is marked off, it may be transferred 
by the Imam, 610 
Manner of marking off waste, 611 
Cultivation is established by digging and 
watering the ground, 611 
Enclosing it, or sowing it with seed, 611 
It must not bo practised on the borders of, 
already cultivated, 611 
A space is appropriated to wells dug in waste, 

611 

Within the limits of which no other person 
is entitled to dig, 612 

Or if any do so he is responsible for such 
accidents as it may ocoaxsion, 612 
A space is also appropriated to a watercourse, 

612 

Or to a tree planted in waste, 612 
The deserted beds of rivers must not be 
cultivated, 612 


The foundation of the law, xv 
Who the author, xv 
Teachers of, 499 
Kulma— 

The Mussulmans creed, 15 

L. 

Laan— 

Imprecation in divorce, Rules of.—See 
Divorce, 103, 123 

Where husband denies the parentage of a 
child.—See Divorce, 136 
Oath cannot be exacted from defendant in 
claims of, 402 
Labour— 

Copartnership in profits of, 454 
Lakeets, or FoondIiINGS, 206 
Lamentation— 

There is no hire due for, 499 
Xands,— See Waste IjAnds Cultivation, 610 
Product of, in what cases subject to tithes, 16 
Continue liable to the original impost in all 
transactions of property, 18 
Appendages to, in a sale, 294 
Cases of claim to, 400 
Loan of, 481 
Gift of, 486 
Usurpation of, 535 
Lease or hire of, 490 


A space is not allowed to an aqueduct running 
through another’s, without proof of prior 
right, 612 

Differences of opinion concerning aqueducts, 

613 

Of Waters^ 613 

All people have a right to drink from a w'ell, 
canal, or reservoir ; vand also cattle, 613 
Unles-s there be other water at a little distance, 

614 

Water may also be carried away for the pur¬ 
pose of ablution, 614 
Or for watering trees or parterres, 614 

G/ Digging and OUarlng Rkers, 615 
Rivera are of three descriptions, 615 
Great public rivers must be cleared and 
repaired at the expense of tlie public 
treaxsury, 615 

Or by a general contribution of labour, 615 
And appropriated rivers at the expense of 
the proprietors, 613 
Objection, 615 
Eeply^ 615 

Rules with respect to drains, watercourses, 
&c., 616 

Of Claiim of Shi'^h ; and of Disputes and 
pavticxdar Privileges with respect to iU 
616 

A right to water may exist independent ot 
the ground, 616 
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*^0' jieraoB can altci* or obstruct the course of 
■ - ‘ ' Witter running tbrougb bis ground, 61G 

In. ease of disputes, a distribution of tlie 
right to water roust be made, 61 d | 

A rivulet must not be daniined up for the 
convenience of one partner, without the ' 
consent of the others, 617 
Ono partner in a rivnlet cannot dig a trench 
or erect a raili ajjon it \\nthout the general 
consent, 617 

Nor construct a water-engine or a bridge, 
617 , ^ 

One partner cannot alter the mode of ^par- 
tit Lon without the others' consent, 617 
Or increase the number of openings through 
which he receives his share, 617 
Or convey his share into, not entitled to 
receive it, 617 

Or through such, into those that are entitled, 

617 

Neither can he shut up any of the water- 
vents, 617 

Or adopt a partition by rotation, 618 
A right to water cannot be assigned as dower, 

618 

Or given as a consideration for Khoola, 618 
Or in composition for a claim, 61S 
(Jr sold (without ground) to discharge the 
debts of a defunct r— (mode to be pursued 
in this last instance), 618 
<\.ny accident from the use of the water does 
not induce responsibility, 618 ^ 

Lahj> Tax.— See Tbiuute. i 

Lake (a Private)— I 

Restrictions with respect to, 346 
Lapioation. —See PuhishmentSw I 

Larceny.— See Sab AKA, 205 I 

Law's of tiik Mohammedans, xv | 

Lawsuit, agency for the management of, 377 ^ 
Lease— i 

Of house invalid, unless it specify the pur¬ 
pose to which the land is to be applied, 
503 

Of grass upon a common, 269 I 

A plea of, defeats a claim, 410 

Term of an indefinite, 498 

Annual, 498 I 

Pbeolution of, 509 | 

Leoacy.—S ee Wia.s. ! 

In money, payment ot, 679 
(Joint) distribution of, 680 

Lkoalitv— . . 

Four gradations from, to lUegauty, 091 

Leo A TEE,—See WiT/LS. 

BeeomeB proprietor of legacy by acceptance 

His heirs succeed to the legacy in the event 
of liis death, 701 
LecATBB, .foiHl-— 

Testimony of, 863 
Rules concerning) 680 
Lessor and Lessee— . 

Case of dispute between, concerning rent, 

412 

Levying of Fines, 670 

LlBYSiWY— I 

In divorce, 89 ! 

Delegation of, to the wife, 




Ltpx: aBAWTS.—8ee diFTi}, 489 
Liquors— 

Prohibited, 618 

There arc four prohibited liquors, 618 
Khamr is unlawful in any quantity, 610 
Is filth, in an extreme, 619 
And cannot constitute property with a Mus- 
Rulnuin, 619 

Nor be employed in the discharge of his 
debts, 619 
Or used by him, 619 

And the drinking of which, in any quantity 
induces punishment, 619 
Or used by him, 619 
Unless it be boiled, 619 
But it may be converted into vinegar, CIO 
Bazik (the boiled juice of the grape), termed 
(when boiled away to one half) Monissat, 
619 

Sikkev (an infusion of dates), 620^ 

Nookoo Zabeeb (an infusion of raisins), 620 
The last three are not so illegal as Kbamr.— 
They may be held legal, without incurring 
a charge of infidelity, 620 
And may be drank (so as not to intoxicate) 
without piinisibment, 620 
They may also be sold, nnd are a subject of 
responsibility, 620 
But they must not be used, 620 
Khoolteen (a mixture of the infusion of dates 
and raisins) may bo drunk, 621 
Produced by means of honey and grain are 
lawful, 621 ^ ... 

But any person drinking them to intoxication, 
incurs punishment, 621 
Mosillis (grape-juice boiled down to a third) 
ia lawful, 621 ^ ^ 

General rule with respect to it, 6*il ^ 

Rule in tlie boiling of impressed grapes, 

Or grapes mixed w'ith dates, 622 
Having once acquired a spirit, is not ren¬ 
dered lawful by boiling, 622 
Rule with respect to the use of vessels, 622 
Vinegar may be made from Khamr, 622 
And the vessel in which it ia so made becomes 
pure, 622 

Rules with respect to the dregs of Khamr, 
622 

An injection of Khamr ia unlawful, but not 
punishable, 623 

And so likewise a mixture of it in viands, 
623 

Of hoilniff the juice of grax^e.^ 623 
There are three general principles to b® ob¬ 
served upon this subject, 623 
Litioatioh— 

Agents for.—See Aoency, 393 
Rules in commoiieemont of a, 

Between buyer and seller, 

Loan — 

Agent cannot be appointed to receive, Si 9 
Loans— 

Or Arecat, 478 

Definition of Areeat, and the nature of an use 
granted in a loan, 478 
Forms under which it is granted, 478 
The leader may resume it at pleasure, 478 
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^^^mmower as not rossponsi^le for the loss | 
- -tjf it, unless he transgress respecting it, 
478 ^ 

He cannot let it out to hire, 479 I 

Or if lie let it he becomes.responsible, 479 
He mo.y lend it to another iierson unless this ' 
subject it to bo diferently affected, 479 , 

Objection, 479 ' 

Reply, 479 

Of money, &a, as apposed to, of specifio 
property, 480 

Land may be borrowed for the purpose of 
building or plantotions, but the lender is 
at liberty to resume it, 4vS0 
Land borrowed for the purpose of tillage 
cannot be resumed until tbo crop be reaped 
from it. 481 

The borrower must repay the charges attend- 
ing the restoration of a loao, 481 
I n restoring an animal borrowed, it sufllicea 
that it be returned to the owner’s stable, 
481 

And in restoring a slayo, that he be returned 
to his master’s house, 481 
It sufhcea to return the loan by a slave or a 
servant either of the borrower or lender, 
481 

If it be returned by a stranger, the borrower 
is responsible, 482 

Terms in which a contract of, with. I’espect 
to land, must be expressed, 482 
Lookta, oit TnoYE Puoperty, 15.—See Troves, 
208 

Loss— 

Under a Mozaribat contract, 4G5 
0.f a loan, 478 
Lots— 

drawing of, in partition, 5 71 
Lunatic— 

Contracts by, 525 
Not subject to Zakafc, 1 
Lun.acv. —See Saek, 259 


M. 


Mabsoot, xxviii 

Mapkood.—S ee Missino pEBSOir?i. 

KAOurTaAXK.—Sce Ki2If. 

May contract infants in marriage in absence 
of natural guardian, 39 
Can not. issue a decree airecting absentee, 144 
Conduct of, towards women, 598 
Maopiks— 

Flesh of unlawful, 691 
Maintenance. — See Divorob, 140 

Father must provido, for his infant children, 
. ‘ 146 

Difference of religion makes .no difference as 
to the obligationa of furnishing to a wife, a 

child, 146 

Of children incumbent upon father only, 
where they have no independent property, 

147 

A man mu@t provide for hh indigent parents, 

147 


Matntbnancje— oon/Liufif?. ^ . 

Difference of religion forbids tho ohliga^e^ 
of any relation except a wife, parent, or 
children, 147 

Unless they are aliens, 147 
Christian and Mussulman brothers arc not 
obliged to maintain each other, 147 
Of a parent is exclusively incumbent on the 
child, 147 

To other relations besides the wife, parents, 
or children, 147 

A father and mother must, provide, to adult 
daughters' (and also to their adult sons) 
who are disabled in proportion to their 
respective claims of inheritance, 148 
Bisters must furnish, to an indigent brother 
in the same proportion, 148 
A poor man is not required to support liis 
relations, except liis wife or infant chil¬ 
dren, 148 

Definition of the term rich, 148 
To parents of an absentee, may be decreed out 
of his effects, 149 

They may take their, out of his effects ; but 
a triistee cannot provide it in that manner 
without a decree, 149 
Of slaves incumbent on their owner, 149 
Arrears not due on a decreed, 149 
Unless where it is decreed to be provided 
upon the absentee's credit, 149 
Case of a wife suing for, 339 
Husband, may be imprisoned for, 839 
Mahayat, or Partition of Usufruct.—S ee Par¬ 
tition, 576 
Mahjoor, 378 
Majboob.—S ee Eunuch. 

MajUvS, 38 

MAJOOSERa— 

Marriage with, 80 
Majkitz.—S ee Pubertv. 

Makamat, xxix 
Makar, 411 
Makrooh, 594 
Mal— 

Almsglft of, includes all property subject to 
Zakat, 349 
Matj Zaaiinee, 318 
Malik Bin Ansi, xxiii 
M A MEL AT, 584 
Man, 121 

Manager. —See Mozaribat, 467 

Of Mozaidhat stock rules respecting, 464 
Dismissal of, 4u4 

Acts which may be performed by, 465 
Manazil Mola ZiKA, 570 
Manazil Mootbay,F4NA, 570 
Manztl.—S ee Salij, 294 
Maniacs.—S ee Imot, Lunatic. 

Zakat not due from, 1 
MANtfinsftioN.—See Si-ArE3, 150 
Manzootj, 

Mares— 

No hire for covering of, 499 
Milk possessed of an intoxicating quality, 196 
MAnSKfi. FS4 
Markrts— 

Rules concerning, C06 
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C in.—Seo Yo^\'8, 169 

^-'■ A female slave may be contracted in, by the 

purchaser, without liis taking possession of 
her, 311 

An oath cannot be exacted from defendant re¬ 
specting, 402 

Claim of, may be compounded, 445 
Definition of, 25 
Chapter I. 

Forms under which, may be contracted, 25 
l^tust be contracted in the presence of wit¬ 
nesses, 26 

Qualification of a witness, 26 
Pemons may witness a, whose testimony would 
not be received in other cases, 
infidels may witness the, of an infidel woman, 
27 

The negotiator of the, contract may also in 
certain cases be a witness to it, 27 



0/ the Prohibited Degrees j that is to aa?/, of 
Women whom it is Lawful to Marry, and 
of those with whom Marriage is Cnlmo- 

M ^7 

It is unlawful to marry a mother, or a grand¬ 
mother, 27 

A daughtor or a grand-daughter, 27 
A sister, a niece, or an aunt, 27 
Or a mother-in-law, 27 
Or a step-daughter, 27 
Or a step-mother, or a step-gran dmotlier, 28 
Or a daugliter-in-law, or grand-daughter-in¬ 
law. 28 

Or a nurse, or a foster-sister, 28 
Or two sisters, 28 
Case of two sisters, 28 
Another case of two aistors, 28 
A man may not marry an aunt and niece, 29 
Or two women related within the prohibited 
degi-ees, 29 

A man may not marry a woman and her step¬ 
daughter, 29 

Cases which induce illegality, 29 
A man may not marry the sister of his repu¬ 
diated wife during her edit, ii’J 
"With slaves, 30 
TViUi KcloloA, W 
AVith Majoosees, 30 
With Pagans, 30 
AVith Sabeans, 30 
During pilgx’image, 30 
Mussulmans may marry feinaJe slaves, 31 
A man already married to a free woman can¬ 
not marry a slave, 31 

Put a man married to a slave may marry a 
free woman, 31 

Four wives allowed to freemen, 31 
Two to slaves, 31 

A man having the full number of wives 
allowed, cannot marry during the edit of 
one of them, 82 

He may marry a woman pregnant by whore¬ 
dom, 32 

Diit not a captive taken in that shite, 32 
He cannot contract his Am-AA^alid (being 
proguant) to another, 32 
Objection, 32 
Reply, 32 




MAftLiAQE —continueiL _ _ 

But he may so contract his enjoyed femalo 
slave, 32 

Ao usufructuary, is void, 38 
And so also a temporary, 33 
Case of a double, by one contract, 33 
Case of a, by a judicial decree, 33 
Chapter IL 


Of Ou ardia n s h ip art d JEguality^ 31 
An adult female may engage in the coniratd 
without her guardians consent, 34 
Unless the match be unequal, 34 
An adult virgin cannot be married against 
her will, 31 

Tokens of consent from a virgin, 35 
Tokens of consent from a Siyeebn, 33 
Cases under which a woman is ilill considered 
as a virgin, in respect to the tokens of con - 
sent, 35 

Case of allegation and denial, 36 

Infants may contracted by their guardians, 


I 


Case io which the marriage of infants con 
tiniies binding on iufanti*, 37 
Case which admits an option of acquiescence 
after puberty, 37 

Tokens of acquiescence after puberty, 37 
Circumsta/iees which annul the right of 
option, 37 

Degree of the contmuance of a right of 
option after maturity, 38 
Separation in consequence of option is not 
divorce, 38 

Rule of inheritance in case of the, of in¬ 
fants, 38 

Persons incapable of acting as guardians in, 
38 

Maternal relations may act in defect of the 
paternal, 38 

Or the Mawla of an infant female slave, 39 
Or the Magistrate in default of natural guar¬ 
dian, 39 

Or the nearest guardian present in the absence 
of others, 39 

The guardianship of a lunatic mother rests 
with her son, who may give her in mar¬ 
riage, 39 

Of Kafat, or Dquality^ 39 
Definition of, 39 
Equality necessary iu, 40 
lu point of trade or family, 40 
III point of religion, 40 
In point of freedom, 40 
In point of character, 40 
Ill point of fortune, 40 
And in point of profession, 41 
Case of a woman contracting herself on an 
inadequate dower, 41 

Case of a father contracting his infant chilil 
on a disproijortiomte dower, 41 
A father may contract his infant child to a 
slave, 41 

Of a powei' of Agency to contrarf 42 
Agents in, and their powers, 42 
Cases of a contract executed by an unautho¬ 
rized person, 42 

Cases of the niatrimoniyl agont oxcecfUng or 
acting contrary to hia conuniysiou, 43 
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III. 

Mih.}'^ or hoiK'cr^ 44.—See Doweb. 

" Without a dower is valid, 44 
Tea Dinus the lowest legal dower, 44 
(lase of a dower of ten Dirms, 44 
Wife entitled to her whole dow’or itpon the 
consummation of the, or the death of her 
husband, 44 

And to one-half upon divorce before consum- 
niation, 44 
Objection, 44 
lleply, 44 

W-here no dower is stipulated in the contract, 
the wdfe receives her proper dower, 44 
Or a i^resent, in case of divorce before con¬ 
summation-, 45 

C.ase of a dower specified after, 45 
Case of an addition made to the dower after, 
45 

A wife.ina.y remit the whole dower, 45 
<.kse of Kljalwafc'Saheeh, or retirement, 45 
Circumstances in which retirement docs not 
imply consuminatioTi, 46 
Exception, 40 

Case of retirement of an eunuch, 

Oases ill which the present bo the wife is 
laudable or incumbent, 46 
Case of a reciprocal bargain between two con¬ 
tractors, 47 

Case of marriage.on a condition of service 
from the husband, 47 

Cases of a wife remitting or returning the 
dower to her linsbaTid, either wholly or in 
part, 48 

The same when the dower consists of effects, 
49 ^ 

Oases of stipulatiou on behalf of the wife, 
49 

Cases of a dower consisting of property un- 
identified, 50 
Or imdescvibed, 50 
Objection, 51' 

Keply", 61 

Case of a dower consisting of unlawful ar¬ 
ticles, 51 

Cases of false assignment, 51 
A woman is not entitled to any dower under 
an invalid, disaolvod before consummation, 
62 




I MAREtAaE -continued, ^ __ 

But she is, notwithstanding, enjitlel to,Her 
subsistence, 54 

The husband attains full power over his 
wife upon payment of dower, 55 
Cases of dispute between the parties con-' 
cernlng the amount of dower, 55 
Or between one of the parties and the heirs 
of the other, 56 

Or between the heirs of both parties, 50 
The heirs of a deceased may take the amount 
of the specified out of the deceased hua- 
\)aTurs property, 56 

Case of a dispute concerning articles sent by 
a husband to his wife, 56 
1 Of the dow’er of infidel subjects and of 
I aliens, where none has been stipulated, or 

1 where it consists'of carrion, 57 

' Of tho dower of infidel subjects whore it 
consists of wine or pork, 57 r 

1 Chapter IV. 

Of Slaves :— 

I Slaves cannot many witliout tho consent of 
their proprietors, 58 
Not Mokatibs, 58 

Altliough such may contract their own female 
slaves in, 58 

Nor Jldokatibs, although they have the same 
privilege, 58 

A slavo may be sold for discharge of his 
wife’s dower, 58 

A Modabhir, or Mokatib, are to discharge it 
by labour, 58 

How Car a master’s desiring Ids slave to 
divorce hia wife, is an argument to his 
assent to the slave’s, 59 
Obligation of dower in caao of invalid mar¬ 
riage, contracted by a slave at the desire of 
his owner, 59 

Case of an indebted Mazoon contracted in, 
by his owner, 59 
Objection, 69 
Reply, 59 

Master may withhold permission from his 
female slave to dwell in the house of her 
husband, 69 

And if he so permit, her husband-must sup¬ 
port her, but not otherwise, 60 
An owner slaying his female slave before 
consummation, has no claim to her dower, 


But in case of consummation, she is entitled 
to her proper dower, not exceeding whut 
is specified in tho contract, 53 
And she must observe an Edit after separa¬ 
tion, 63 , 

A child born in an illegal, is of established ■ 
descent, 53 

Hate of the Mihr-Misl, or proper dower, 

A woman’s guardian- may become surety for 
her dower, 54 

Objection, 64 ’ ' 

Reply, 64 . * . I 

A woman may resist consummation until she j 
be paid the prompt proportion of her 
dower, 64 

rnless the whole dower is deferrable, 54 
She may also resist the repetition of the con¬ 
nexion after oonaumnmtion in the like | 
circumstances, 54 


60 

The dower of a free woman is due, although 
she kill herself before consummation, 60 

A female slave, upon her obtaining her free¬ 
dom, has a right to annul the marriage 
contract, where it wa,s executed with her 
ownei^’s consent, 61 

But not otherwise, 61 

Case of a man marrying a female slave with¬ 
out her owner’s consent, 61 

Case of a father cohabiting with the slave of 
his son, 62 

Of a son contracting his female slave in, to 
his father, 62 

The, of a free woman with a slave is an¬ 
nulled by her procuring his emancipation, 
62 

Objection, 63 

Reply, 63 
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QE— continued. 

V. 

Gjf J^Iarnage of Infidels i — 

Of inMel couple not di.ssolved by their 
jointly embracing the faith, 63 
Unless it bo within the prohibited degrees, 
63 

.Uut if one of them only be conreited, a 
separation takes jdace, 63 
Apostates are incapacitated from, 64 
Tf either the father or mother be Mussvlman, 
their children are Mussulmans, 64 
Or where one is of superior order of 
infidels, and the other of an inferior, their 
children are of the superior order, 64 
Upon the conversion of one of the parties, 
the magistrate is to require the other to I 
embrace the faith, and must separate them 
in case of recusancy, 64 
Objection, 64 
Eeply, 64 

If the conversion of either happen in a 
foreign country, separation takes place 
upon the lapse of the woman’s term of j 
probation, 65 i 

If the wife be an alien, she is not to observe | 
an Edit from separation, in consequence of : 
her husband’s conversion, 65 
The conversion of husband oE a Kitabcea ■ 
does not occasion separation, 65 
Oase of a convert removing from a foreign 
laud into a Mussulman territory, 65 
A woman retiring from a foreign to a Mussul- 
tnan country, is at liberty to marry, 66 
IJiit if pregnant, she must wait her delivery, 

m 

In tbo CAftC of Apoitt%5j, Bepatnllon tAACS 
pliv^ without dlvorcu, 60 

If man and wife apostatize together, their 
marriage continues, 66 
chapter V*. 

Of Kissu, or Partition : — 

*A man must cohabit equally with all his 
wives, 66 

Uut the mode of partition is left to him¬ 
self, 67 

"Where the wives are of different rank or 
dejifree, partition must be adjusted accord- 
intjly, 67 

Is not incumbent whilst the husband is on 
a journey, 67 

Eetractatlon of evidence to u, 374 
Marriage Feast— 

Invitation to, must be accepted, 696 
Marriage Skitlument. -See Uower- 
Mahsha.—^S ec Vows, 171 
AIashi'Ikat, or WtLn,—See Divorce, 91 
M A»j in - AL -n IRAM, X xs v lii 
MisyAi). xxiii 
Master— 

Evidence of, in favour of a slave, 361 
Master asp Servant,—S ee Hire. 

Mata.—S ee Xakat, 10 note 
Mat AT, 33 

Maternae Brothers arp Sisters— 

Kelations may act us guardians, 38 
MATUniTV— 

Time of attaining. —See FunL Ack, Pibertv. 

MAWAKIIi, 670 




Mawalat.—S ee Will a, 437 
, Mawalee, 40 
Mawat, 609 

I Mawla.— See MAaEiAOE, 89 
I Mawla-asfae, 517 
I Mawla-aila, 417 
I Mawla Mawalat, 417 
' Mawlas. —See Wills, 692 
Maavzin, 499 

' Mazoon. —See MARRrAOE, 69 
I Mazoon. —See Zakat, 14 
■' Meal— 

Purchase and sale of, 291 
Cannot be cold for wheat.—See Sale, 291 
Flour may not be sold for, 292 
Meascrehs— 

I The seller mu-Sit defray expenses of.—See 
' Sale, 248 
Measuring anh Weighing— 

In purchase and sale, 286 
Mecca— 

Kules concerning houses in, 607 
iMeu rab, xxxvi 
Melons, 262 
Men— 

To observe a modest decorum towards each 
other, 603 

Merchandise. —See Kakat. 

Pvoportion of ZLakat levied upon, 12 
MidW lEK 

Evidence of^ establishes birth, 426 
Mihr, or Dower. —Bee Marriage, 44 
Muir Jan— 

A Persian festival, 274 
Mill a Misl.— See Marriage, 53 
Miu.—S alx, 

Wmiitirii,—SiUt, 270 
Sale uf, of luio »uimal for an unequal 
quantity of another species, does not induce 

iiMiivy, 293 

Casa* of ui-msgift of, lldO 
Of an ass. —See Abosixnations, 595 
Mill— 

Hire of j, 508 
Mines.— vSee Zakat, 14 

Upon the sale of lands in which they Uo, 
l)ccom0 the property of the purchaEor, 16 
Miskal — 

A drachm and a half, a coin of that weight, 
10 

Miskeen.s — 

Definition of, 19 
Missing Persons— 

Of Mafkoods, 213- 
Definition of, 213 

When a person disappears, the Kazee must 
appoint a trustee to manage his affairs, 

218 

AVho is empowered to take pioasession of all 
acquisitions arising to him, 213 
But cannot prosecute for disputed debts or 
deposits, 214 
Objection, 214 
lleply, 214 

The missing personas perishable effects must 
be sold, 214 

But not those which fifd imperishable, 214 
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Subsistence must be afforded out of the 
effects to the parents and children of the, 
imd to all others wlio, without a decree, 
wore entitled to it during bis presence, 
214 


AYliere there are no effects in tb * Kazee’s 
bands, be may fumish the subsistence 
from debts or deposits, the property of 
the. 214 

Tbe Kazeo cannot effect a separation betvreeu 
a, and his wife, 215 
A, is to be declared a defunct, 215 
At the end of ninety years from bis birth, 
216 


^VlIeu biif wife is to observe an Edit of her 
widowhood, 216 

And his property is divided among his living 
heirs, 216 

A missing person's right of inheritance from 
a relation cannot be established during bis 
disappearance, 216 

But his portion, is held iu suspense, 216 

And at the end of ninety years (if be do not 
appear in iho interim) is divided among 
the other heirs, 216 

Disposal of inheritance in caso of a co-hoir, 
216 

Moajxl, 54 
MoAvxah, xix 
Mob AKA T, 116 

JVh.iUABBiK.—See A1 akkiaui5, 58.—Sale, 267.— 

WlLLiV. 

MohABA’ r.—See Wills, 076, 688 
Mo«ak.ila. 269 

MoHAirMEo.—See Imam Mohammed. 

Mohrim, XX xix 
MoKAsa, 267 
Mokayeza, 267 

Mokatib.—S ee Bail, 331.—Sale. 

Zakat not due from, 2 

Marriage of.—See Ma rriaoe, 5S 

Cannot act for an infant daughter being a 
MussUma, 392, 512 

Bequest See Wills, 674 
Molamisa, 269 
Molazimat, 532 
Monaiuza, 269 
Moiiey—. 


Vows mpccting the payment of, 172 
Purchase and sale of, 316 
Declaration of the receiver to be credited 
concerning the quality of, S46 
Eulcs in paw'ning, 640 


Money Assaykks — 

seller must defray expenses of, 24d 
Monissaf, 619 

MOOD.EEA, ^11 

Moosaa, 899 

Moon A A A LI IIbe Moodajn at, 399 
Monopolies— 


Eorbidden, 605 ' 

Mooptee— 

QualUication Ob'—See ICazee, 
Du lies of, 334 
Moojtahj, 834 
Mooeayeza, 2G7 
, AfoOKlR, 427 


Mooktihdeb, 597 
Mooltaeit, 206, ?0S '• 

Mooktakkbb, xxix 
Mookabieiat, or Sales op PkOPIt. — S ee Sales, 
281 

Moosee le koo, 670 
MoosH* Tekree, 241 
Moostamin, 147.— J8e6 Wills, 697 

Cannot give evidence concerning a Zimmee, 
363 

Moostbeen Maksoom.— See Deeds, Testimonials, 
Writings. 

Mootkadiji, 188 

MosAiCAT,--*9ee QAHUENiNtf, Compacts oi', 

Mosii.lis, 021 

Mosque— 

Kasee must execute his duty in.— See Kaxee, 
Duties of. 

Mothlr — 

Bight of, as to guardianship of her children*. 

—Bee Divorce, 138 
Not required to suckle her infant, 146 
Unless a nurse cannot bo procured, 146 
Father cannot hire, in capacity of nurse, 
146’ 

Must not remove with infant children to a 
strange place, 139 
M0UI1NE.RS (Furlic)— 

Testimony of, not admissible, 361 
Mouknino (Hidad).— S eo Diyoroe, 132 
Mowjil, 34, 189 
Mozabinat, 269 
Mozakkee, 193 

Mozakid,—S ee Mozakibat. — Manageii. 



Mozakea.—S ee Cultivation, OoM.PACT$f op, 579 


Mozaribat. — See Zakat, 13 

Or co-partnership in the profits of stock and 
labour, 454 
Definition, 454 

A iiarticipation in the i>rofit is an essential 
of the contract, 454 
Chapter I. 

Contracts ofy are laiof uly 454 


The stock is a trust in the manager’s hands, 
454 


If the contract he of an invalid nature, the 
liiauager, in lieu of proffs, i.ctives an ade¬ 
quate hire, 455 

A intnac^r oppoiing the proprietor, stands as 
an usurper, 455 

A, holds only in such stock as admits of 

)>?irlncr»bip. 455 

It requires that the profit he detonniuate, 

«5 


And not subjected to any uncertainty, 456 
Thai, the stock be completely made over to 
tbe manager, 456 

A condition of munagement by the proprietor 
invalidates the contract, 4oG 
And so also a like condition by the con¬ 
tracting party, although ho be not tbe pro¬ 
prietor, 456 

The manager is at liberty to act with the 
stock according to his own discretion, 456 
But ho cannot entrust it to another iu the 
manner of, without the pr#prietor’s con¬ 
sent, 457 

Nov lend it to another, 457 
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— continued. 

deviate from a-ny lestrictiona ini- 
■ p<,>ned upon him in tlie contract, 457 
Upon violating them, he becomes responsible 
for the stock, 457 

A restriction to any particular part of a city 
is invalid, 458 

Unless stipulated under an express exception | 
of any other place, 458 
He may l>o restricted in hia tninsaotions to 
particular persona, 458 
The contract may be restricted in its opera¬ 
tion to a particular period, 458 
Nothing can be purchased by the manager ' 
which ia not a subject of property, in virtue 
of seisin, witli respect to the proprietor, | 
458 I 

The manager cannot purchase a slave free ' 
with respect to himself, where any profit 
has been previously acquired upon the 
stock, 459 

Uurchatiing a female slave and begetting a 
child, 459 
Chapter 11. 

Of a Manafjev entermj into a tontmet of 
Mozaribat with another., 4d0 
A manager entrusting Iho stock in his hands 
to a secondary manager, is re?ponsi])le to 
the proprietor upon any profit being made 
upon it, 4G0 

Where so entrusted with the proprietor's con¬ 
currence, 461 

The contract may stipulate a proportion of 
the profit to the slave of the proprietor, 

463 

But if a shave engage in such a contract on 
behalf of his master, it is invalid, 463 

Chapter ni. . i 

Of the dismissal of a Manager, and the aivi- 
sion of the properly, 463 
The contract is dissolved by the death ol | 
cither party, 463 _ j 

Or by the apostasy and expatriation of the ' 
manager, 463 

If he apostatize without going to a foreign 
country, the contract still continues in I 
force, 464 _ 1 

All acts of manager arc valid until he I>e ' 
duly apprized of his dismissal, 464 , 

After being so apprized he may still convert ' 
what remains on his hands into money, 

464 . I 
But if it have been already converted into 

money, he cannot transact with it, 464 | 

Unless this money be of a species ditterent | 
from the original stock, in which case he 
may convert it into money of a different 

Jf Mt the dissolution of the contract tn^ 
stock consist of debts, the manager must 
be oompellod to collect them, whero any 
profit has been acquired, 464 
All loss upon the stock is plaxied upon the 

profi*., . 1 

If the profit be divided previous to a restoiu- 
tioi) of the capital, and any accident after¬ 
wards befall the stock, the manager must 
return the portion of profit he had re¬ 
ceived, 465 



Mozaribat—^ ^ 

Tho manager is not responsible for ITei!- 
ciency, 465 

The profit received by the manager is no way 
implicated with respect to any new con¬ 
tract between the same parties, 466 
Chapter IV. 

Of such acts as may lawfully be performed 
by a Manager, 465 

A manager may sell the stock, either for 
ready money or upon trust, 465 
Or entrust a slave with the management of 
it, 

Or, having sold it for ready money, may 
grunt a suspension of payment, 465 
Or allow the purchaser to transfer the pay¬ 
ment upon another person, 465 
The acts of a manager are such as he is em¬ 
powered to perform by the contract, 466 
Or in virtue of a general and discretionary 
power vested in him by the proprietor, 
4G6 

Or such as he is not empowered to perform 
in either way, 466 

A manager is not allowed to contract male 
and female slaves forming a part of the 
stock, in marriage to each other, 466 
Any part of the stock delivered )iy the 
manager to the proprietor in the manner 
of a Bazat, still continues to ai)pertciin to 
the, stock, 467 
Objection, 467 
Keply, 467 

No part of the manager’s expenses to be de¬ 
frayed unless he travel, 467 
To a distance beyond a clay’s journey from 
the usual place of his abode, 468 
And it is defrayed out of the profit, not out 
of the stock, 468 

• All expenses incident to the sale of stock 
must be defrayed out of that, 468 
All expenses upon articles purchased which 
do not substantially add to the article, are 
voluntary on the part of the manager, 468 
Case of loss of the stock after a profit 
having been acquired and debt incurred 
upon it, 468 

Cases of sale by the employer to the manager, 
469 

Or by tho manager to the employer, 460 
Cease of a slave purchased by the nianager 
and who is afterwards guilty of homicide, 
469 

The manager bargaining for an article, and 
then losing the stock, must have recoui.^^e 
to his employer for another stock, to 
enable him to fulfil his engagement, 470 

Chaph*r V. 

Vf JfifpnUt between fhe Proprietor of the 
Stocl and the M'anoyer, 470 
In disputes respecting the acqulaition of 
profit upon the existing stock, the asser¬ 
tion of the manager ia to be credited, 4.70 
But in disputes concerning the proijortions of 
profit, that of the piopiietor, 471 
As also in disputes concerning the nature of 
the agreement under which the stock was 
entrusted to the manager, 471 
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4li.rnA T— continxted. 

^ thQ proprietor assort a restriction, the 
(lemal of the manager is credited, 471 
But if eacU allege a different restriction, the 
allegation of the proprietor is credited, 471 
In disputes concerning restriction to time, 
tliO evidence which proves the latest date 
is preferred, 471 
Moles. —See Zakat. 

flesh of, unlawful, 

Mussulman Law— 

Foundation of, xyi 
Mussulman— 

If either the father or mother ho, their chil¬ 
dren are, 64 

Where one is of superior order, the other of 
inferior, their child reii are of the former, 
64 

Claim of parentage by, opposed to that of a 
Christian, 

May enjoy bequest from an infidel, ' 


§L 


Obeydoola, xix 
Ocean— 

Water of the, 614 
Offences against tme Person, 65D 
Offspring, claim of, 402, 403, 424 
Of ati animal, claim laid to, 419 
Omar, xvi 

OmoN.—See Divorce ,87.— Hire, 51 0.— Sale, 
248 

Of acquiescence in, the match of a child after 
puberty, 36 

Option of Inspection.—S ee Sale, 2o;1 
Optional CoNDiT.roN3.—See Salk, 24S 
Ornaments, 597.—SeeYows, 172 
Orphans,—S ee Infants, Foundling. 

Kazee may lend property of, 343 
Ouardianship of. Yosted In magistrate, 39 
Deeds of gift in favour of, 484 
OsooL, xxvi I 

Otters— 

Flosh of, unlawful, 591 
Othman, xvii 

OuTLAWiiT.—See Expatiation, 


Nabatheans.—S ee Ponisitment, 199, 

Nabeez.—S ee Punishment, 19d 
Naur— 

Oamels must be slain by, 691 
Najish— i 

In purchase and sale, prohibited, 
Neioiibour— 

Bights of.—See Sha fpa. 

Bequest to.—See Wills. 

Neighbourhood,—S ee Shapfa. 

Neckssaries of Life— 

Zakat not due upon, 2 
Neutral Property, 229 j 

Nipka.—S ee Diyoroe, 140 
NlHKforNAHR, 121 
Nikkah.—S ee Marriage. 

Meaning of, 44 
Nx3Ab. —See Zakat-^ 

Of camels, 4 
Of kine, 5 
Of personal effects, 9 
Of silver, 9 
Of gold, 10 
Nookoo Zadeeb, 620 
Noozool— 

A term applied to portions of the Koran, 68 
NuiSANCEa.—See Fines, Highway, 660 

placed in the highway.—’See Fines, 660 
Null Salk.—S ee Sale. 

Nurse— 

Hire of, 600 

Father must procure for infant, 146 


0 . 

OATH.-'Seo Claims, 406 

Administered to seller and purchaser, 407 
jporms of f — 

Imposed by magistrate, 176 
Buies of administering, 405 
When tendered to defendant, 401 
Taken upon compulsion.—See Compulsion. 


P. 

Pagans— 

l^larriage Avith, 30 

PAHAPIIERNALJA OF A WtFK — 

Rules concerning, 

Parentaob. —See AcknowIiEDGmjint.—Divorce, 
134 

Chums of, 422 

Acknowledgment of, with respect to infants, 
439 

Not lawful to compound with a woman for a 
claim of, 445 
Establishment of. 

Parents— 

A man must provide maintenance for hia in¬ 
digent, 147 

Difference of religion forhids maintenanco 
of any relations except a wife, parents, or 
children, 147 

Maintenance of, is exclusively incumbent cn 
the child, 147 

Maintenance to, of absentee may be decreed 
out of bis effects, 149 

May take their maintenanco out of hia 
effects, but a trustee cannot provide it in 
that manner without a decree, 149 
Arrears not due in a decreed maintenance. 
149 

Unless where it is decreed to be provided on 
the absentee’s credit, 149 

Partition.-- See Marriaoe, 66 
Chapter I. 

0/ l^artition^ or Khmaf^ 66.6 
partition involves a separation in articles of 
weight or mea.siiremcnt of capacity, 566 
And an exchange in articles of dissimilar 
parts or unities, 566 

The magistrate must appoint a public par- 
titioner, and m\ist appoint him a salary, 
566 

Or establish a particular rate of hire for his 
work, 536 


48 







miST/Ify 



INDEX* 


continued, 

!rho jDartitionfer must he just and skilful, 566 
But must not always bo ^he same person, 566 • 
The partners may agree to a partition, pro- 1 
curing (if one be an infant) an order from , 
the magistrate, 566 ’ 

One public partitioner cannot be concerned 
•with another, 566 

The partitioner is paid in proportion to the 
number of claimants, 566 
In the clistnbntion of hereditaments, the 
magistrate must previously ascertain the 
circunistariccSj 56/ 

But not if the property consist of movables, 

5$7 

Nor in the case of property acquired by pur¬ 
chase, 567 
ubject'on, 567 
Keply, 567 

Nor in case of a, being demanded without 
the parties specifying the manner in 
w'hich the joint property was acquired, 
567 

A, may be granted on the requisition and 
testimony of any two heirs ; but an 
agent or guardian must be appointed to 
the charge of the shares of the absent or 
infant heirs, 565 

And it cannot be gi'anted where the property 
or any part of it is held by an al^sent heir, 
or his trustee, or an infant, 568 
The, may be ordered, althoiigh one of the 
requiring ijarties be an infant, one an 
infant heir, and the other a legatee, 5d8 
Chapter 11. 

Of Things wlich are fit Ohjeels of Partition, 
5Q9 

An estate may be distributed ou the requi¬ 
sition of any one partner whose share sepa¬ 
rately is capable of being converted to 
use, 669 

If t\ie shares be separately useless, tho assent 
of all the parties is requisite, 669 
A, must be ordered where the property 
consists of articles of one species (not 
being land or money), 569 
But not whore it consists of various species, 

569 

Or of household vessels, 569 
A, may be made of cloth of un equal 
quality, 569 

But not of jewels or slaves, 569 _ 

Cannot bo made of a bath, mill, or well, 
without the consent of all the pai’ties, 

570 

Of houses or tenements, 570 
Chapter IIB 

Of the Mode of acco^npUshinc/ Partition., 571 
The partitioner must draw a plan, nnd must 
make the distribution equitably by mea¬ 
surement or appraisement, 671 
Of houses, how accompliftheil, 571 
In the partition of landed prnperty. a com¬ 
position in money caunot be admitted, Of i 
Of a house, with a piece of gromul, 571 
Of Und where there is a road or drain, 571 ^ 

In case of a dispute concerning the road, it 
must be divided, 672 




Partition — continued. 

The parties may make a private agreement 
with regard to it, 672 

Complicated partition of different liouaes and 
tenements, 572 

In disputes after partition, the ovidonce of 
two partitioners must be admitted, 672 
Jiiit not that of one partitioner, 573 
Chapter IV. 

Of pleas of in Partition, and of Ckdms 
of Jiiglii in regard to it, 673 
A plea of eiTor cannot be admitted wlieve 
the party acknowledges having received 
Mu share, unless it be supported by evi- 
tliiQCc, 573 

A complaint of after.assumption, is a com- 
plaint of usurpation, 571: 

In. case of a complaint of non-doUvery, both 
parties are sworn, and the partition is 
dissolved and made anew, 574 
A plea of error cannot be heard if the parti¬ 
tion was made by the parties, 574 
Case of a claim laid to a particular room in 
a house after partition, 674 
Of the laws which prevail in a claim of 

In n case of claim set up t> an indefinite 
part, after jjartition, it must be dissolved 
and made anew, 574 

II a definite part be claimed after partition, 
it must be compensated for from the shares 
of the other partners, or the jiartition 
must be dissolved and executed anew, 674- 
And BO likfwU^, if an undefined part bo 
claimed, 576 

A debt proved against an estate aimuls tho 
partition of it among the heirs, 576 
Unless the creditor remit it, or the heirs 
discharge it, 576 

An heir may prefer a claim upon an estate 
after partition, 676 

A claim cannot be set up by an heir botany 
particular article after distribution, 576 
Chapter V. 

Of the Laws of Mohayat, 576 
Mohayat is a partition of usufruct, 67 6 
And is not annulled by the decrees of the 
parties, 576 

Partners may make it by allotting to each the 
use of a particular |>ari of tho joint con¬ 
cent, 676 ... 

In which case either is at liberty to let Jils 
share, 576 

Or by stipulating an alternative right to the 
use, 676 

A cUfferenco between the parties must be 
settled by the iiiterfereaice of the Kazee, 

676 

Case of partition of tho use of two slaves, 

677 

Or of two houses, 677 
Or of two quadrupeds, 677 
Of the advantage from a house may bo 
affected by each partj letting it to hire 
alternately, 677 

Any occasional escess in the rent being 
equally divided between them, 678 
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In a case of purtition of tlie advantage from 
^ two houses, neither party is account able 
for any excess of rent to the other, 578 i 

Case of partition of the advantage from two : 
ehivea, 678 

A partition of advantage from two quad- 1 
rupeda, 578 I 

A paiiition of usufruct cannot he made with , 
regard to productive articles, 578 

pATJ'rTTTONXjn— ' 

Office of a public, 566 | 

Pahtnek. —See Baii-, il27 .—^uakanteb 

Evidence of one in favour of another, 361 
In dissolution of a reciprocity partnershii:), 
each is responsible for any debts contracted 
under thou* i>artiiershl|), 331.—8ce Hme, 
601 

One cannot construct water-engine on rivulet 
without consent of, 617 
Farthbushii*.— See Composition, 450 
In profits of stock and labour, 454 

-or Shirk AT— 

Definition of Shirk at, 217 
Partaei’ship is lawful, 217 
Of two kinds, 217 

By right of propei*ty, 217 * 

By contract, 217 

liy right of property, is either optional or 
compulsive, and does not adn\it of either 
partner acting with respect to the other’s 
share, 217 
By contract, 217 
Of four descriptions, 217 
By reciprocity, 217 
In traffic, 217 
In arts, 217 

Upon personal credit, 217 
Description of, by reciprocity, 217 
It requires equality in point of capital, 217 
And of privileges, 217 
And similarity of religion ami sect, 218 
The term reciprocity jnusfc also bo expressed 
in the contract, 218 

It is lawful between free adults, whether 
Mussulmans or Zimunees, 218 
It is not lawful between a slave and a free¬ 
man, or an infant and an adult, 218 
Or a Mussulman and an infidel, 218 
Nor between two slaves, two infants, or two 
Mokatibs, 218 

It comprehends both agency and hail, 218 
A purchase made by either partner is partici¬ 
pated between both, except in articles of 
subsistence, 219 

A debt incurred by either partner is obli¬ 
gatory upon the other, 219 
Bail for property engaged in by either partner 
is binding upon the other, 219 
Unless it be engaged in without consent of 
the surety, 220 

An accession of properly to either partner 
by gift or inheritance, resolves u, by reci¬ 
procity into a, in traffic, 220 
Unless the property be of a nature incapable 
of continuing stock, 220 
By reciprocity, cannot be contracted but in 
cash, 220 


INDEX. 

] Partnership—COH iiriwee?, 



And copper coinage is comprehended under 
cash, 221 

Or in gold and silver bullion, where that 
passes in currency, 221 
Or, according to Mohammed, in homogeneous 
stocks, after admixture, 222 
It cannot be contracted respecting hetero¬ 
geneous stocks, 222 

By right of propeid;y, is effected by each 
partner selling one half of his stock to the 
other, 222 

Description of, m traffic, 222 
It does not admit mutual ball, hut it requires 
mutual agency, 223 

It admits of inequality in point of stock, 223 
And also of n disproportionate profit, 223 
A person may engage a part only of his pro- 
property in it, 224 

The stock can only be such as is lawful in 
reciin'ocal, 224 

But the respective stock may bo hetero¬ 
geneous, 224 

Debts can only be claimed from the partner 
who incurs them, 224 

And this partner, on making payment, has 
rocourae to the other for liis proportion, 224 
The contract is annulled by the loss of the 
whole capital, or of the stock of either 
partner in particular, 224 
And in the last case the loss falls upon the 
partner to whom such stock had belonged, 
224 

Unless it had perished after admixture, 225 
A purchase made hy one partner, where the 
stock of the other afterwards perishes, is 
participated in by both, and the, continues 
in force agreeably to the contract, 225 
But if it perish before the other’s imrcliase, 
that continues between them under a, hy 
right of property, 226 

Unless there be no mention of mutuaf agency 
in the contract, for in this case it belongs 
solely to the purchaser, 226 
Holds without admixture of stock, 225 
Does not admit a specification in behalf of 
either partner, 226 

Either partner may make over hia property 
in the manner of a Bazat. 226 
Or lodge it as a deposit, 226 
Or intrust it to the care of a manager by 
Mozarabat, 226 

Either partner may also ajypoinfc an agent on 
his own behalf, 226 

Each partner holds the stock in tlie manner 
of a trustee, 226 
Description or, in arts, 227 
It is not requisite that the parties both follow 
the same trade, or reside in the same place, 
227 

Objection, 227| 

Ileply, 227 

It admits an inequality of profit, 227 
The work agreed for by cither partner is 
binding upon tho other, and either is at 
liberty to call upon the employer for pay¬ 
ment, 227 

Description of, upon credit, 228 
It may include reciprocity, 228 

48 
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iTKH^niP— cmtinued, 

partner is agent for the other, 228 
-Tne proiit of each mnsb be in proportion to 
the share of each in the adventure, 228 
Of xnva-Ud, 229 

Dogs not hold in articles of a neutral nature, 
229 


Unless they he taken possession of jointly, 
229 

Nor in this instance, where the means of 


aci^uidng them are dilFerent, 229 
The profit to each partner must be in pro¬ 
portion to the stoch, 229 
A contract of, is annulled hy the death or 
apostasy of either, 229 
Whether the survivor he aw'are of that event 
or not, 230 

A person cannot pay Zakat upon Ha partner’s 
property without hia permission, 230 
Case of mutual permission to pay Zakat, 230 
A female slave, purchased under a contract 
of reciprocity, becomes the property of 
that partner who, with permission of the 
other, has carnal connexion with her, 231 
Dut the seller may take the price from either, 
23X 


Pass AGE— 

Cannot be made into a private lane, 3 U 


PATERTf^tn Bbothebs and SieisiBS, 


Paternity. —See Parentage, 

Pawn 

A plea of, and seisin is preferable to n plea 
of gift and seisin.—See Claims 417 


Hahn, 629 
Chapter 1. 

Definition of Ralin,^G29 
la estahliehed by declaration and accephince, 
and confirmed by the receipt of the pledges 
630 

Ur»)n the pawnee taking posseasion of the 
pledge, the contract becomes binding, 630 
And he the pawmee is responsible for the 
pledge, 630 

Wliich he is ontitled to detain until he re- 
edve payment of his debt, 631 
Without admitting the pawnor to any use of 
it, 631 

The debt to which the pawn is opposed must 
be actually due, 631 

The responsihiUty for the pledge extends to 
the amount of the debt owing to tlie 
pawnee, 631 

The pawnee may demand payment of hia 
debt, and imprison the pawnor in case of 
contumacy, 631 

It is required of the pawnee, before payment, 
to produce the pledge, 631 
But if he dmuand payment in a distant 
place, be is not required to produce it, 
unless this can de done without expense, 
6.73 . ^ ^ 

The pledge may be sold at the desire of the 
pawnor, and the pawnee cannot afterwards 
be required to produce it, 632 
He must produce it on receiving a partial 
payment, as well as in case of a complete 
discharge, 632 


Vawns— oont'hiwfd. 

Oases in which he is not required to 
H, 632 

The pawnor cannot reclaim the pledge on the 
plea of selling it for the discharge of hia 
debt, eS3 

The pawnee must restore what ho has re¬ 
ceived in payment if the pledge perish in 
hia hands, 635 

The contract is not dissolved until the pledge 
be restored, 633 

The debt is discharged by the loss of Hs 
pledge, 633 

The pawnoe is not entitled to use the pledge, 
633 

Or to lend or to let it to hire, 633 
He may consign it iu charge to any of Ms 
family, 683 

If he transgress with respect to it, he is re¬ 
sponsible for the whole value, 633 
The use of the pledge is detennined hy the 
pawnee’s mode of keeping or weariug it, 
633 

The expenses of conservation (of the pledge) 
rest upon the pawnee, and those of siih- 
sisteuce upon the pawnor, 634 
But those incurred by sickness, or hy offences, 
must he defrayed hy both, 634 
Taxes are defrayed by the pawmor, 634 
Tithes, when pawned lands have preference 
to the right of the pawnee, 634 
If either i^aity voluntarily defray what is 
incumbent on the other, be has no claim 
upon him on that account, 634 
Chapter II. 

Of Things capable of being Tmvned, md of 
Things for vihich Pledges inay he 
636 

An indefinite part of an article cannot be 
pawned, 635 

Even to a partner in the ai*ticle, 635 
If the pledge be rendered indefinite hy any 
supervenient act or circumstance, the con¬ 
tract of pawn is annulled, 635 
An article naturally conjoined to another 
cannot he pledged separately, 635 
Trees, however, may be pawned with the 
immediate spots on which they grow, 
wifcbovit including the rest of the land, 

A claim of right established in a separable 
part of pledge does not anno! llio contract 
with respect to the remainder, 636 
Occupancy, so as to obstruct a delivery of the 
pledge to the pawnee, prevents hta being 
responsible for it, 630 
Pledges cannot be taken for trusts, 6.*i6 
Nor for anything not insured with the holder 
of it, 636 

Nor as a security against contingencies, 637 
Of, in bargains of Sillim or Sirf, *537 
A freeman, a Modabhir, a Mokatib, or an 
Am-Walid cannot be pawned, 63 < . 

Cannot be taken to secure the appearance o! 
a surety, or of a criminal liable to re¬ 
taliation, 638 

Or in security for a right of ShaOIi, 638 
Or for a criminal slave, or the debts of a 
slave, 6S8 
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--contlnued, 

- -Or for tlie wages of a public singer or 
mourner, 638 

A Mussulman cannot give or take wine in, 
but if be so receive wino from a Zimmee, 
ami it be destroyed, bo is responsible, 638 
A pawnee is still responsible for bbe pledge, 
although it appear that the debt to which 
it was opposed is not due, 638 
A father or guardian may pledge the slave of 
his infant ward for a debt owing by him¬ 
self, 638 

But they are accountablo lu case of loss, 638 
And they may also authori'^e the pawnee to 
sell the slave, 639 , 

A father may retain the goods of his infant 
child in pledge for a debt ow'ing from the 
infant to himself, or to another infant 
child or to his own mercantile slave, 639 
But a guardian has nob this privilege, 639 
Yet he may also retain the goods in, for 
necessariea furnished hy him, 639 
A child cannot recover property which had 
been pawned by his deceased father, but by 
redeeming it, 639 

If he redeem it during the father’s lifetime, 
lie has a claim on Mm for what he pays, 
639 

And the father is responsible in case of tho 
pledge being lost, 639 

Case of a guardian pawning tho goods of his 
orphan ward, and then borrowing and 
losing the pledge, 639 

Money, and all weighable and measurable 
articles may be pledged,—Kules to be ob¬ 
served ill these instances, 640 
Case of a silver vessel pawned and afterwards 
lost, 641 
Or broken, 641 

A pledge may be stipulated in sale for the 
price of the article sold, 641 
But tho agreement is not valid unless the 
pledge be particularly specified, 641 
Nor can the purchaser he compelled to deliver 
it, 641 

An article tendered by a purchaser in security 
for the jirice of the merchandise is consi¬ 
dered as a pledge, although tho term 
pawn he not expressly mentioned by him, 
642 

Where two ot more articles are opposed in 
pledge to one debt, they cannot ho re¬ 
deemed separately, 642 
An article pawned to two persons in security 
of a debt jointly owing by both is pledged 
in toto to each, 643 

And if they agree to hold it alternately, each 
is, in his turn, trustee on behalf of the 
other, 643 

If two persona, respectively, claim an article 
from a third, in virtue of an alleged, 
and both produce evidence, the claim of 
both is imll, 643 
Objection, 643 
Keply, 643 

If a partner die, leaving an article in pledge 
with two pawnees, it is sold for the dis¬ 
charge of their claims, 643 
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Pawns— continued. 

Chapter III. 

Of Pledges ^placed in the Hands of a TntsteCy 
644 

The parties may, by agreement, entrust the 
pledge to tho custody of any upright per¬ 
son, 644 

After which neither of them is at liberty to 
take it out of the trustee's hands, 644 
But the pawnee is responsible in case of loss, 

644 

Unless the trustee has transgressed, in which 
case he is responsible, 644 
Rules to be observed in this instance, 644 
The pawnor may commisbion the pawnee, or 
any other person, to sell the, and discharge 
the debt; but ho cannot reverse the com¬ 
mission, if it be included in the contract, 

645 

Rules with respect to an agent appointed to 
sell a pledge, 645 

The pawnee cannot sell It without the pawner g 
consent, 645 

The agent, at the expiration of the term of 
credit, may be compelled to sell the pledge, 
645 

If the pledge be sold by commission from the 
trustee, the purchase-money is substituted 
in tlie place of it, 646 

If the trustee, having sold the, and x^aid off 
the paw'nee, be exposed to any subsequent 
loss, he may reimburse himself from either 
party, 646 

But if he was commissioned by the pawnor 
after the contract, lie must recur to him 
alone for indemniQcation, 646 
A stranger proving his right in a pledged . 
slave, who had died with the pawnee, may 
seek his compensation from either party, 
647 

Chapter lY. 

Of the Pmoer over Pawns.^ and of Offences towt- 
mitted hj or upon them, 647 
A pledge cannot he sold without the pawnee’s 
consent, 647 

"Who, if the pawnor sell it more than once, 
may ratify either sale, 648 
A pawned slave may be emancipated by the 
pawnor, 648 
Objection, 648 
Reply, 648 

YTho, if he bo rich, may substitute the value 
in pawn for the slave, 648 
But if ho be pool', tho slave must perform 
emancipatory labour to the amount of his 
value for the discharge of the amount of 
the pawnee’s claim, 648 
Although he should have denied being in 
paw'n previous to such manumission, 649 
A jjawnor may create his pawned slave a 
Modabbir or Ain-Walid, 649 
And if ho be rich, he must substituto the 
value in pawn ; but if he be poor, tho 
slave must perform omanoipatory labour 
to the full amount of the debt, 649 
Tlie jiawnor, on becoming rich, is responsible 
for the emancipatory labour in the former 
instance, but not in the latter, 649 
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T^^Ji^^^^i^coniinucd. 

*• c’ *: All emancipated Moi.Ubbir does not OAve tbe 
pawnee laboxtr beyond .bis value, C49 
Destruction of tbe pledge by the pawnor, 

649 

By a stranger, 650 
Or by the pawee, 660 
A depreciation in the value of the pledge 
occasions a proportioiifible deduction from 
the pawnee’s claim, 650 
The pawnee lending the pledge to the pawnor, 
is freed from responsibility daring the loan, 

650 

But he .may I'csume it at pleasure, and then 
hia responsibility reverts, 050 
Objection, 650 
Reply, 650 

The pledge being lent to a stranger by either 
party, is no longer a subject of responsi¬ 
bility, 650 

The pledge, on being disposed of by either 
party, with the consent of the other, is 
excluded from the contract, 650 
A person borrowing an article, with intent to 
pawn it, is restricted in the pawn according 
as he specifics the particulars of the debt, 
&c,, or otherwise, 651 

And if he transgress, is responsible for the 
value in of loss, 061 
But not if it be lost before pawn, or after 
redemption, 652 

On disputes concerning the loss of the pledge, 
the deposition of the borrower is credited 
witli respect to the person in whose hands 
it was lost, and that of the lender with re¬ 
spect to the Restrictions of the loan, 652 
A person- receiving a borrowed article in 
pledge on the faith of a j^romise, mu.st pay 
the sura promised to the pawnor, who again 
pays the same to the lender, 052 
The lendorof a slave to pawn may emancipate 
him, lodging the value with the pawnee, in 
sub^itute for the pledge, 652 
The borrower transgresaing upon the article 
(before pawn or after redemption), and then 
ceasing from such transgression, is not re- 
• • sponsible in case of loss, 652 

A pawnor destroying the pledge, is responsible 
to the paw’nee for tlxe value, 652 
.And so in j)roportion for any injury he does 
to it, 652 ! 

Any fimrble offence committed by a pledged 
slave upoji either the person or property of 
hiB pawnor is of no account, 653 
Nor such offence committed by him upon the 
person of the pawnee, 653 
Nor upon Ms property, provided his value do 
not exceed the debt for which ho stands 
pledged, G53 

But bis offence against the son of bis x)Uwneo 
is cognizable, 653 

If the pledge be destroyed after depreciation, 
the pawnee must remain satisfied with the 
cojjtpcDsation he recovers from the destroyer, 

653 

Bub if, after micb depreciation, he sell lb by 
desire of the pawnee for payment of his 
claim, he is still entitled to any deficiency, 

654 
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Pawns— continued. 

Tbo pawnor must redeem a slave of loss value 
(received by the pawnee in Compensation, 
for having slain the'slave in pledge) by pay¬ 
ment of his whole debt, 654. 

The fines incurred by a pledged slave must bo 
defrayed by the pawnee, 665 
But if be refuse, they are defrayed by the 
pawnor, who charges the pawnee accord¬ 
ingly, in liquidation of his debt, 655 
Rules with respect to the debt incurred by a 
pledged slave destroying the property of a 
stranger, 655 

If the value of the slave be twice the amount 
of the debt, the fines incuiTed by him are 
defrayed equally by both pa.i:fciea, 656 
The executor of a deceased i>awnor may sell 
the pledge and discharge the debt, with 
the pawnee’s consent, 056 
An executor cannot pawn effects of the de¬ 
funct to any particular creditor, 656 
Unless there bo only one, 656 
He may receive pledges in security for debts 
owing to the defunct, 656 
Grape-juice still remains iu pawn after having 
become wine and then vinegar, 656 
A pledge destroyed in part is still retained in, 
with respect to the remainder, 657 
Any increase accruing from the pledge is 
detained in, along with it, 657 
The pawnee using the product from the 
pledge by permission of the pawnor, is not 
liable for anything on that account, 657 
The pledge may be augmented, bub not the 
debt, 058 

Increase to a pledged female slave, 658 
Of a pawnor committing one slave in pawn 
for another, 658 

The pawnee is not responsible for the pledge 
after having acquitted the pawnor of his 
debt, 658 

If the pledge bo destroyed with him after 
he has received payment of bis debt, bo 
must return what he has received, and the 
debt stands liquidated, 669 
So likewise if he compound tho debt, 659 
Or if the pawnor, with bis concurrence, 
transfer the debt upon another person, 
059 

If the pledge be lost after the parties agree¬ 
ing that no debt had existed, it stands as 
a discharge of the supposed debt, 659 
Pawn OK— 

Law in case of the death of, 643 
Pawnuolubu, 397 

Patme'N'E— 

Period of, in sale .must be fixed, 242 

PnAiaa— 

Not subject to impost, 16 
Law in sale of, 308 
Pioirs BjEQUKSTs.—See Wills, 688 
PERISUABLU COJIMOPITIKS— 

Purchase and sale ot —Seo Saie. 

P.H!ijrEy.—See Vows. 

Person— 

Offences against the, 669 
pjiniroiANS— 

P>ehaviour of, towards women, 599 
PiaEORS.—See Saxe, 270 
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529.—Vowg, 171 


—944 Iiraniitt^y, 

- By A proiliisl, 
jk>^ Hosts towar<!s fclie performance of, 6S8, 

701 

pjotrs PpRI^OSES — 

Appropriatioa of property to, 231 
Ht» 5 ii«sts to.—See AYtnns. 

Pitch.—S ec Zakat, 19 
PnAiNTjirii'— 

Pitfor^Hcc boti»x<D> and defendant, 405*— 

IsM Claimi. 

"Must state the ohject of his ckim, 400 
Is not required to swear, 401 
Evidence on Ibehalf of, preferred to that of 
defendant.—See Oaths, 401 

Pum— 

(Oold and silver) purchase and sale of, 313 

Plat.—3m Oaxiit*?. 

Parjl— 

Of preriouA UHiirpatton, depoai, or 
in rewteii^Tico of a chum, 413 

Of previous purchase does not defeat a 
claim, 414 

Of trust opposed to an alleged usurpation) 421 
Of 'error in partition, 573, 574 
Of dissolution—See Pretext. 

PLEnas.—See Bail.—Pawns. 

POLYG.4 MY- 

In what degree allow'ed, 31 
PCRK— 

Bower consisting of, 57.—See Sale, 309.— 
TTst RPATIOK, 544 
PoRTEU— 

Hire of a, 497, 504 
PosaESStoiT.—See SAnE— 

Force of, in claims, 401, 418 
The right to an article is not established hy 
evidence to the former possession of it, 
369 

Unless the defendant acknowledge such 
former, 369 

Or tw’o witnesses attest such, acknowledg¬ 
ment, S69 

Disputes concerning, 421 
PosTnnsioxrs 0K»wrs, 4*^9 

Posthumous Children, 135 
POTERTY — 

Plea of, in resistance of claim, 339 
Praoxioal Divinity— 

Enters into judicial dcteTmination, xiv 
Prating— 

Case of a vow against, 171 
A' ain invocations in, 607 
Bequests towards performance of, 688 
Precious Stones.—S ee Zakat, 16 
pRiJEMPTiON.—See Shaepa— 

Biight of, may bo enforced against an agent 
before delivery to his principal, hut not 
afterwards, 381 
Pregnant Women— 

Punishment of, for whoreing, 182 
Pregnancy— 

Term of.— Sec B.tV0RCE, 137 
Preiiminary Discourse, 1—50 
Present— 

To bo bestowed on divorced wife, 45 
To magistmte, 387 




Pretext or Pwa— 

Fot dissolving nintraofc of hire, 510 
Of contract of cultivation, 583 
Principal.—S ee Bail, 3i3 
PrOOCTUT^oIU- , f 

Office of, to a pious or charitable founda- 
tiou, 232 

Prodigal.— See Inhibition, 627 
Pilgrimage by, 520 

Product— , _ ^ 

Of londfl watered by natural means subject 
to a tithe, Id 
Profit— 

Sale of, or Moorahihat.—See Sales, 281 
Acquired in partnership division of, 222, 223, 
220, 22T, 229 

Right to, how established, 228 
Acquired under invalid contract, 278 
In a Moorahlhat sale, 283 
In contracts of IVIoxaribat, 455, 465, 4t)8 
Prohibited Liquors, 618—623 
Prohibited Degree, — See Fosterage.—Mar- 
BIAGH. 

Profitable Sales. — S ee Moorabihat. 

Prohibited Meats — ^ . 

Eaiiug of, upon compulsion, 621 
Of what consisting, 591 
Propriety— 

Delinition of.—See DivoRCfE, 110 
Property— 

Zalcai not due upon uncertain, 2 
Unknowingly disposed ol without an equlm- 
lent, does not destroy the proprietor’s 
right i!i 11, 15 
Of a foundling, 207 
Lost a^nd found, 208 
Of a missing person, 214 
What articles may legally represent, 2'20-^22 
Immovable.—See Land. 

Bail for, 320 

Evidence to a right of, 358 
Movable and immovable, 400-401 
Stolen, responsibility for, 403 
Acknowledgments with respect to, 423, 435 
Destruction of, upon compulsion, 522 
Destruction of, an infant or lunatic, 525 
llight of, may be attested from seeing all 
article in possession o£ another, 359 
Proselyte— 

To Mussulman faith, 

Fividence of a, 360 
Inheritance to the estate of, 517 
PuBBRTT. — See Full Age.— Inhibition, 520. — 
Marriage 
Of a boy, 629 
Of a girl, 529 

Their dochirations credited, 530 
Public Treasury— 

Claims the estate of a person who dies with¬ 
out hob», 617 

Public Property.—S ee Property. 

Public Partitioners,—S ee Joint Property. 

PUNTSFIKENT— 

Oath cannot he exacted from defendant in 
claims respecting, 402 
Exocution of, 352 
Hoodood, 176 
DefinitioR of Hidd, 175 
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I, 

'Of Zinna, or Whoredom^ 176 

Whoredom may be established by proof or by 
confession;, 176 

J our witnesses aro necessnry, 376 
AVho maat bo particularly exainiued witlx 
respect to all tho cu'cuaistances of the 
fact, 3 76 

Confession must be repeated font different 
times, 177 

j A person may retract from his confession, 178 
Of_ the manner of punishment, and of the 
infliction thereof, 178 

A married person convicted of whoredom is 
to be stoned, 178 
Mode of executing lapidation, 178 
An unmarried free person 5a to bo scourged 
with 100 stripes, 178 
Mode of executing scourging, 179 
The stripes must not all be given on one part 
of the body, 179 

Scourging must be inflicted upon a man 
standing and upon a woman sitting, 179 
A slave to receive fifty stripes, 179 
A woman U not to be »tripped, 3 
Slaves cannot be punished for whoredom 
but by authority, 180 

Definition of the state of mandage which 

i;ubjeoC« on M)alter«r to Lipidation, 1^0 

Stoning and scourging cannot be united, 

181 

'(or with mpoct to a woman, scourging itnd 
ban^hment, 181 

The execution of stoning is not suspended by 
reason of . sickness, 181 
Eut it is so on account of pregnancy, 181 
A pregnant woman convicted upon evidence 
must be imprisoued, 182 
Chapter II. 

Oy the Carnal Conjmiciion which occa,^ions^ 
mid of that which does not occasion 182 
Definition of Zlnna, 182 
Definition of erroneous carnal conjunction, 

1 ^ 

Parentage is established in a case of error 
with respect to the subject, but not in a 
case of error with respect to the act, 182 
A nd there is no punishment in cither case, 

383 

A contract of marriage prevents, although 
avowedly illegal, 183 

Connexion with a wife thrice divorced 
before tbo expifation of her edit occasions, 

183 ^ 

Connexion with a wife divorced by implica¬ 
tion does not induce, 183 
Nor that with a female slave of a son or 
<,randsoi], 183 

Or of a father, mother, or wife, where mis¬ 
conception is pleader], 183 
Is incurred by connexion with the slave of a 
brother, 184 

Connexion with, a woman married by mis¬ 
take does not occasion, 184 
Connexion with a woman under an unlaw¬ 
ful marriage does not induce, 184 
Acte of laseiviottsness aro to be corrected by 
Tazeer, 184 
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PUNISHMEKT— 

And so likewise sodomy committed with a 
strange woman, 185 
And beastiality, 185 

Is not incurred by committing whoredom in 
a foreign country, 185 

May be inflicted by chief magistrate within 
his camp, 185 

Case of whoredom committed between infidel 
subjects and aliens, 186 
Whoredom committed by an infant or an 
idiot does not induce, 186 
Objection, 187 
Reply, 187 

Whoredom committed upon compulsion docs 
not subject to, 187 • 

Case of one of the parties confessing whore¬ 
dom and the other pleading marriage, 187 
Case of whoredom with tho female slave of 
another, who dies in consequence, 187 
Or who goes blind, 188 
The sovereign is not punishable, but is 
responsible for property, and liable to 
retaliation, 188 
Chapter III. 

Evidence of whoitduin, and of retraction 
therefrom, 138 

Dehiy io ^ving ovidcnco dciitroye tU viUidity, 
except io cum of 1H8 

Delay also prevents, after the Kazee’s decree 
of it, 189 

Limitation of the delay in question, 189 
Tlie evidence of a witness is valid against 
» one of the parties, although tho other be 
absent, 189 
Objection, 189 
B-^pJy, 389 

Unlesft the other be unknown, 189 
Case of A contradiction in evidenop, 189 
Objection, 1.90 
Rerdy, 190 

Contradiction amongst the witnesses with 
regard to place, prevents the, 190 
Evidence agi'eeing in point of time, but 
contradictory in point of ])lace, does not 
occasion, 190 

Evidence against a woman who is afterwards 
proved to be k virgin is void, 190 
Incompetent witnesses, by bearing testimony 
to whoredom, incur, for slander, 191 
Evidence of reprobate persons is neither 
attended with, for whoiixiom to the 
accused, nor with, for slander to the 
aecusera, 191 

Witnesses defective in point of number incur, 
for slander, 191 

• And so also, of the oompltlo number of 
witnesses, where one of them afterwards 
proves incompetent; but no fine is due in 
this case, txcopt the accuxcil iiiffir Upido- 
tion, when a aoyit is dqe/rom the public 
treasury, 191 

The testimony of secondary witnesses in¬ 
validates that of primary witnesses, 102 
One of four witnesses retracting, after kpi- 
dation upon the accused, incurs, for 
slander, and ia responsible for one-fourth 
of the fine of blood, 192 
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J Jnt yr—• n utfd. 

Sect if" he rotradt before lapidafcion, all the 
witnesses are liable to, 192 
One of the five witnesses retracting does not 
incur, or fine, 193 1 

Where justified witnesses prove afterwards 
defective, the fine of blood is clue from the 
piirgators of these witnesses, 193 
Case in which the fine of blood falls upon 
the slayer, 19 i 

Evidence of whoredom is valid, although 
the knowledge of the fact he unlawfully 
obtained, 194 

The accused’s plea of celibacy, if unfounded, 
does not prevent lapidation, 194 
Chapter IV. 

Of Hidd Shirrub, or the PuniaJment for 
Drinhing Wine^ 195 
Cieneral rule, 196 

Punishment is not inflicted in a case o£ i 
confession or accusation made after the 
fimell is gone off, 195 

Unless this be owing to an unavoidable delay 
in bringing the accused to the seat of 
justice, 195 

Is incurred by drinking Nabeez, 195 
Tho smell alone does not suffice for conviction, 
without evidence, 19fj 

Nor Intoxication, unless it be known to 
proceed from wine, 196 
Not to be inflicted during intoxication, 196 
For wine'drinking, to a free person, is eighty 
stripes, 196 

And to a slave forty, 196 
Confession may he retracted, 196 
The offence is proved by two witnesses, or by 
one confession, 196 

Degree of intoxication required to induce, 

196 

Confession of any offence daring intoxication 
is not regarded, 196 
Nor apostasy, ly/ 

Chapter V. 

Of Hidd Kasaf or ike Pmiskment for 
Slander^ 197 
Definition of Kazaf, 197 
For slander, to be ordered by the magistrate, 

197 

The, to a freeman is eighty stripes, 197 
To a slave forty, 197 

Description of a person, the slandering of 
whom induces, 197 
Cases which constitute slander, 197 
Case of a claim of, for slandering a defunct, 

198 

A slave cannot demand, upon his master, nor 
a son \ipon his father, 198 
Tho decease of the slandered party prevents, 

198 

Confession of slander cannot be retracted, 

199 

A term of abuse does not constitute slander, 
199 

E<iuivocal accusation of whoredom incurs, for 
slander, 199 

And so also mutual recrimination, 200 
llecrimination between a husband and wife 
induces, for slander upon the wife, 200 


PuNiaHMENT— continued. 

Case of acknowledgment of a child, and 
subsequent denial, 200 
Objection, 200 
Keply, 200 

Accusation of a woman who has children 
destitute of any acknowledged father ia 
not slander, 201 

Accusation against a person who has unlawful 
commerce is not slander, 201 
Under certain restrictions, 201 
Is not due for slandering a deceased Mokatih, 
202 

Or a convert, before his conversion, 202 
Is incurred by an infidel who slanders a Mus¬ 
sulman, 202 

A Mussulman suffering foi’ slander is incapa¬ 
citated from being a witness, 202 
And an infidel also with respect to Zimmoes, 
202 

Case of an infidel embracing the faith duiing 
infliction of, 202 

A single, answers to all the previoaa repeti- 
tloaji of whoredom or wine drinking, 202 
Or slander, 203 
Chapter VI. 

Of Tiafo*, or Chaatisenient 
Definition of the term, 203 
Chastisement is ordained by the law, 203 
Is of four orders or decrees, 203 
Chastisement may be inflicted by the imposi¬ 
tion of a fine, 203 
May be inflicted by any person, 203 
It is to be inflicted wherever it is authorized, 
204 

Chastisement is due for slandering a slave or 

an infidel, 204 

It is not incurred by calling a Mussulman an 
ass or a hog, 204 

The degree of it is from, three stripes to 
thirty-nine, 204 

Imprisonment maybe added to scourging, 204 
The blows or stripes may be inflicted from the 
most lenient to the severest degree, 205 
If a person die in consequence of chastise¬ 
ment there is no fine, 205 
PuRCHAsn, —See Sale, 

Agency for, 379 
Made by an apostate, 

By one who afterwards disappears, 

Bail in cases of. — See Bail. 

In claims, is of a stronger nature than gift, 
PuBaATioN,—See Evidence, 356 
PuaoAToas. — See Evidence, 871 
Purification —■ 

Of women, 601 

e. 

Quicksilver.— S ee Zakat, 16 

R. 

Rabbi Mal, 454 
lUiiN,— Sec Pawns, 629 
Rakht,—S ee Zakat, 10 note 
Rate — 

Meaning of tho term ns used in Mussulman 
law, 289 
Eatls— ' 

Sale by the computation of, 17, 25, 290 
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lie la'^’fuHy eaten, 691 
^Rawayai Saheeb, Xxix 

-MaSH'TOOB,, XXX 

Eecoeds— 

In tlie office of the inaglstmte, 333 
, IlKPUSAI.-- 

To swear by defendant, 402 
REJiKcnour— 

Of evidence.—See Evidence, 359 
Relation!?— 

Acknowledgment of dying person with respect 
to n, 438 

Gift to a. —See Gift. 

"Will in favour of.—Seo Wills, 

'BEC»T..ATiMfo,—See Abominations, 606 
Religion— 

Blended with judicial regulations, xii 
Difference of, makes no difference as to obli¬ 
gation of maintenance of wife, parents or 
children, 147 

But does with reference to any other relations, 
147 

RELiaiong Doties— 

No wages demanclabi© for the performanco of, 
499 

Rent, —See Hire. 

When payable, 491 
Reprobate (Fasik)— 

Inhibitions upon.—See Inhibition. 
Testimony of. —See Eyjdenoe. 

Cannot be executor.—See Wills. 

Re-sale.— Seo Sale, *286 


§L 


Rich— 

Definition of term, 148 
Rights— 

Cannot be transferred by sale, 271 
Bijdat— 

Or returning to a divorced wife.—See Di¬ 
vorce, 103 * ^ 

Rikab— 

Definition of, 20 
Rikaz, H 
Rikba, 489 
Rivers— 

Deserted beds of, must not be cultivated, 
612 

Of digging and of clearing, 615 

Of three descriptions, 615 

Water of, 16, 17 
Rivulet— 

Must not be dammed up for convenience of 
one partner without the consent of others, 
617 

Nor can he dig a trench, or erCct a mill upon 
it, G17 

Nor construct a water-engine, 617 
Riza.—S ee Fosterage, 67 
Roahs— 

Private, may be sold, 271 
Rooks— 

May be lawfully gaten, 591 
■ Rooms— 

Partition of. —See Partition. 

Ruinous BuiLniNas.—See Finks. 


Rescission—- 

Of bequest, 674 
Reservation— 

In charitable appropriations.—See Aptro- 

PEXATIONS. 

In acknowledgments. — See AOK^^OWLBI)0- 

MENTS. 

Reservoir—- 

Appropiiation of a, 237 
Residence— 

In a place, rows concerning, 166 
Respondent. —See Defendant. 

Rksponsibility— 

In partnership.—‘See PARTNERSiiir, 
Restoration— 

Of a loan.—See Loan. 

Resumption— 

Of gifts.—See Gifts, 486 
Ret^ilution.—S ec Bail.—Claims, 404. 

Witnesses retracting in case of, are liable to 
a fine, 375 

Arbitra tion mot admitted in cases of, 343 
RETinEMRST. — Seo Marriage. 

Retractation— 

^ Of evidence.—See Evidence, 37ij 
Of bequest.—See Wills, 674 
Of gifts.—Seo Gifts, 486 
Return— 

To a divorced wife, rules respeoting,—see 

DtVOB.C15. 

Reversal— 

Of divorce claims with respect to.—See 
Divobob. 

Ribat, 240 

RiBBA.—Seo UsUBV.—S aie, 291—203 


S. 

Saa— 

A dry measure, 121; 

Sabeans— 

Marriage with, 30 
Saobifick or Uzhbea, 592 

Must be performed by the Yd Kirban, .592 
It is incumbent on a man for him self and for 
his infant children, 592 
The victim for one person is a goat; and for 
any number from one to seven, a cow or 
camel, 692 

An animal held in joint property may be 
jointly oftered in, 592 

Others may l^o admitted to a share in an 
animal purchased for, 592 
It is not incumbent on the poor or travellers, 

m 

The time of peiforming it, 592 
I If the, bo delayed beyond tho propei’ time, 
the victim must bo bestowed in charity, 

m 

Thev of a blemished animal must not be ad¬ 
mitted, 593 

But a trifling blemish does not render it 
exceptionable, 593 

An animal wanting Korn, or mad, or cas¬ 
trated, may be sacrificed, 693 
Any accident befalling the victim at the 
time of'Slaying it, does not invalidate tho, 
693 

Goats, camck, cow's, alone are lawful in, 69-4 
Age at which an animal is fit for, 694 
If one of seven joint sacrificeia die, fclie con- 
sent of his heirs is requisite to the, 694 
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/Util* with reference to the disposal of the 
flesh, &c., of the vietiio, 591 
It must be slain by the sacriflcer, or in, his 
presence, 591 

A Kitfthee may be employed to slay it, 591 
But not a M’agian, 594 
Two persona slaying'each other’s victim by 
mistake, must make a mutual ooinpensa- 
tion, 594 

Of an usurped animal, 594 
Sadea.—S ec Oij'TS, 489 
SAi>KA-mTiK,-~See Zakat, 22> et se(i. 

SjtPKTCYA- 

A prodigal or spendfcliriffc, .inhibitions im¬ 
posed upon.—See iNiiinmoN, 526 
Sale.—S eo Abominations, 603.—I)aNG, 003.— 
AgencyF on, 387.— Pawns, 647.—9ief Sale. 
lletractation of eridenee to a, 874 
Ddfinition of terms used in, 241 
Chapter X. 

Of SaU — 

Is contracted by declaration and acceptance, 
241 ^ 

Expres.s 0 d either in the preterite or the pre ¬ 
sent, 241 

Or by any expression calculated to convey 
the same meaning, 241 
Objection, 241 
lleply, 241 

The acceptance may be deferred until the 
breaking up of the meeting, whether the 
declaration be made personally, 241 
Or by letter or message, 242 
An oiaFer made by the purchase!* cannot be 
restricted by the seller to any particular 
part of the goods, 242 
Unless he oppose a particular rate or price 
to particular parts or portions, 242 
If Uie f nscptance bo not e%]ir(«e>c>d in due 
time the declaration is null, 242 
Declai'ation and acceptance, absolutely ex¬ 
pressed, render tho, binding, 242 
Where the article and tho price are both pro¬ 
duced, the, is complete without any specifi¬ 
cation of quantity or amount, 242 
But u mootioii of money witliout a specifica¬ 
tion of tho sum (tinless it be produced upon 
the spot) is not vaFid, 242 
A, may be entered into either for ready 
money or with spooifieation of a promised 
time of payment, 242 

The pi ice must be stipulated at some known 
and detenninate rate, 242 
drain may he sold for other grain of a dif¬ 
ferent species, 243 

Oooda ma? be •old by a weiglit. or measure¬ 
ment which in not of any particular stan¬ 
dard, 243 

Except in a caso of gillim, 243 
And a, expressing the whole quantity ip this 
way is altogether void, unless the amount 
of the whole bo particulai'ly specified, 243 
If the quantity a-greed for, fall short, the 
purchaser may eitlier take It or undo tho 
contract, 243 

But if it exceed, the, ia valid to tho amount 
of the quantity bargained for, 243 
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Salk— continued, - 

If the quantity be of a nature capable of 
specification and fall short, the purchaser 
may either take it or undo the bargain, 
244 ^ 

But if it exceed, the, is binding to the amount 
agreed for, 244 

If the quantity be so expressed as to relate 
both to description and to substance, the 
purchaser may either stand to or undo the 
bargain, whether it exceed or fall short of 
• the amount specified. 244 
The, of a specific nnnii>cr of yards of a tine- 
ment is null, but not the, of a share, 244 
The purchase of a package of cloth is null if 
it contain more or less than the quantity 
of pieces agreed for, 244 
Unless the seller previously specify the price 
of each particular piece, 246 
A, ia null in toto, if the description of the 
goods bo at all falhacious, 245 
Case of the purchase of a piece of cloth at 
so much per yard, 245 

In the, of a house, the foundation and sui>er- 
structure are both incliuled, 245 
In the, of land, the trees upon it are 
include<I, 245 
But not the corn, 245 

Nor in the, of a tree is tho fruit then upon 
it included, 245 

But the purchaser must immediately clear 
these away, 246 

In the, of ground, the seed sown in it ia 
not included, 246 

The iinme-prodacfe ia not included in the, of 
land or trees, although the rights and 
ai^pendages be expressed in the contract, 
246 

Nor unless all its dependencies be fi'enorally 
expressed, 246 

Nor can any product be included after being 
gatliered or cut down, 246 
Fruit may be sold upon the tree in every 
state of growth, 246 

Bat if the contract involve any eo,ndHion not 
properly appertaining to, it ia null. 246 
The additional growth of fruit purchased on 
the tree, .tf suffered to continue upon it, by 
consent of the seller, is the property of 
tho purchaser, 246 

And so also if the purchaser take a lease of 
the tree, 247 

But this rule does not hold wuth respect to 
grain purchased upon the ground, 247 
Any new fruit which may grow in the in¬ 
terim Ia iho property of the seller jin«l 
parchAser, 247 

Rule In (he purchai^ of vcgcUblo* sold on a 
tree, 247 

may be sold in the eni*, or pulse in the 
husk, 247 

The, of a house includes the fixtures and 
their appendages, 248 

Tho seller must dtifmy tho expense of 
weigliers, tellers, measurers, and money- 
essayers, 248 

But the charge of weighing the price must be 
defrayed by the purchaser, 248 
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exchange, the .mutual elelWery 
must be made hy both parties ut the same ' 
time, 248 

Chapter II. 

Of Ox^ional Oondkvmi 
Definition 0 / term, 248 
A coodition of option may be lawfully stipu¬ 
lated by either party, 243 
Provided it exeeid not the Urm of three 
days, 248 

If it exceed three days, and the stipulating 
party deelai’e hia acceptance before the 
expiration of Iho third day, the, is lawful, 

The payment o.f the price may be substituted 
as the condition, 249 

The seller, by stipulating a condition of 
option, does not relinquish his property in 
the article sold, 249 

But the property in it devolves upon the 
pucchaser where the stipulation is made on 
his part, and he is consequently responsible 
for the loss of the goods, 249 
If the purchaser have the option, and the 
goods be injured or destroyed in the in¬ 
terim, he is responsible for the xwice, 250 
But if it rest with the seller, the purchaser 
is responsible for the value only, 250 
Bight of oi^tion, in the purchase of a wife, is 
not affected by cohabitation with her in the 
interim of option, 250 
Case of optional purchase of a slave related 
to the purchaser, 260 

And of a slave optionally purchased under a 
vow of emancipation, 250 
Or of a menstruous female slave, 250 
Or of a pregnant wife, 251 
Optional purchase made by a privileged slave, 

251 

Case of optional purchase of wine by a Zim- 
mee, who in the interim embraces the 
faith, 251 

The possessor of option may annul the, with 
the knowledge of the other party, or con¬ 
firm it without his knowledge, 251 
And even if he annul it witliout the other’s 
knowledge, and the other be informed be¬ 
fore the exj>ii:atioii of the term, it is valid, 

252 

A right of option in, cannot descend to an 
hoir, 252 

A right of option may be referred to a third 
X>er.son, 252 

Case of selling two slaves, with a condition 
of option with respect to one of them, 252 
Objection, 262 
Reply, 253 

Option of deierminatimi^ 263 
It extends to a choice out of three, but not 
out of more, 253 
Objection, 2S3 

Reply, 253 . . , 

An option of determination may involve a 
condition of option, 253 
But the term for making the determination 
must not, at all events, exceed throe days, 

253 


Sale— cowiJznwfl 

Of the articles referred to the purchaser’s 
choice, one is the subject of the, and the 
others are as deposits, 253 
And both may be returned in case of a con- 
ditibm of 01 > 1100 , 253 

The heir of the person endowed w’ith an 
option of determination may return one of 
thj two articles referred to the purchaser’s 
option in case of liia death, 264 
Option is declared and the, made binding by 
any acf of the purchaser in relation to the 
article sold. 254 

Any option of determination, vested jointly 
in two persons, is detemined by the sub¬ 
sequent consent of either to the purchase, 

254 

Objection, 254 
Reply, 254 

If nny article purchased under one dosorii^- 
tion prove to be of another description, tlio 
purchaser may either confirm or annul the 
contract, 254 
Objection, 254 
BcplT, 254 
Chapter III. 

Of Opimi of Inspectiony 255 
A purchaser may reject an article upon in¬ 
spection after purchase, 255 
Although, before seeing it, he should have 
signified his satisfaction, 255 
Objection, 255 
Reply, 255 

A seller has no option of inspection after, 

255 

The option of inspection continues in force to 
any distance of time after the contract, 
unless destroyed by circumstances, 255 
Such as would have annulled a condition of 
option, 255 

Option of inspection is destroyed • by tho 
sight of a part of the article, where that 
suffices as a sample of the whole, 255 
Option of inspection in the purchase of a 
house, 256 

An agent for seisin may inspect in the same 
manner as a purchaser, 25G 
The inspection of a blind person may be made 
by touch, smell, or taste, 257 
Or {in a purchase of land) by description, 267 
A sight of one of two articles, such as do 
not adroit of eaniples, still Leaves a power 
of rejecting both, 257 

The ojition is destroyed by the decease of 
the person with whom it, rested, 257 
Cases of inspection previoui^to purchase, 257 
A person, after disposing of a part of hi.^ 
j>urchaso,- hag no ojition with respect to 
the remainder, 258 
Chapter IV. 

Of Option from Defect^ 258 
A purchaser discovering a defect in the article 
purchased, is at liberty to return it to the 
seller, 258 

Unless he wtis aware of tl^e defect before 
hand, 268 ^ ^ ^ 

Whatever tends to depreciate an article is a 
defect, 258 
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incident to cMldren aifecfc the, of a 
during infancy, but not after ma- 
turity, 258 

Lunacy operates as a perpetual defect, pro¬ 
vided it occur after the, 259 
Peffieta which operate in the, of female 
slaves, hut not of males, 259 
Infidelity is a defect in both male and female 
slaves, 259 

Constitutional infirmities are defects in a 
female slave, 259 

A purchaser is entitled to oompensatiou for a 
defect in an article where it lias sustained 
a further blemish in. his hands; but ho 
cannot, in this case, return it to the seller, 
259 

A purchaser is entitled to compensation for a 
defect discovered after the article has been 
out up, 260 , 

Unless, after cutting, he put it out of his 
power to restore it to the seller, 260 ^ 

Or, if the returja ho rendered impracticable 
by any change wrought upon the subject 
prior to thv, ho i* entitle* I to compenufttioti 
for defect, notwithstanding the, of it, 260 
Approj)i'iation of a purchase to the use of an 
iufant (implied in any act concerning it 
which has a reference to tlm infant) by 
precluding a return to the seller, leaves the 
purchaser no right to compensation for a 
defect, 260 

The purchaser of a slave is entitled to com¬ 
pensation for defect, after the death or 
emancipation of the slave, 260 
But not after the emancipation, where it has 
been granted in return for property, 261 ^ 
Nor after hia death, where he has been Mlain 
by the purchaser, 261 

A purchaser of food ^is not entitled to com¬ 
pensation for defect after having eaten it, 
261 

And so also, after having eaten only a part of 
the food, 261 

Case of defect in very perisliable commoditleB, 
261 

Case of a purchaser selling what be has pur¬ 
chased, which is afterwards returned to 
him in consequence of a defect, 262 
Objection, 262 
Eeply, 262 

Conduct to be observed by the magistrate, in 
case of a purchaser, after having taken pos¬ 
session, alleging a defect in the article, 262 
Case of a purchaser alleging the existence of 
a defective property before he hnd made 
the purchase j and the forms of deposition 
to hQ required of the seller in this in¬ 
stance, 263 

Caso of a person purchasing two slaves, one 
of .whom proves defective, 263 
In the puTchaac of articles of weight, or 
measurement of capacity, the part which 
pi’Oves defeotivo may be returned to the 
seller, 264 

If a part of such articles prove the property 
of another, still the purchaser is not at 
liberty to return the remainder, 261 




Saie— contimteih 

A purchaser, by applying a remedy to the 
defective article, or making nee of it, 
deprives himself of the power of returning 
it to the seller, “26 i 

If a purchased slave suffer amputation for a 
theft committed with the seller, the pur- 
chcaaer may return him, and receive back 
the price, 265 

And so also if he suffer death for a crime 
committed with the seller, 265 
Case of a slavo suffering amputation for two 
thefts, one committed with the seller, and 
the other with the purchaser, 265 
Case of a slave, after being thrice sold, suf¬ 
fering amputation for a thoft committed 
with the first seller, 205 
Where tho purchaser grants the seller an 
exemption from defects, he cannot after¬ 
wards return the article, whatever the 
defects in it may be, 266 
Chapter V. 

0/ Invalid^ Nully and Ahoninahlc SaleSi 
266 

Uistinotiona between a null and invalid, 266 
The property purchased under a null, is 
merely a trust in the purchaser’s hands, 

267 

But that purchased under an invalid, be¬ 
comes his property, 267 
A, of prohibited things, if for money, is 
null, 267 

But if in the way of barter is invalid, 267 
The, of a Madabbir, Am- \¥alid, or a Mokatib 
is null, 267 

And the purchaser not responsible if they 
dio in hia bands, 267 
Of fish in water null, 268 
Or of a bird in the air, 268 
Or of a foetus in the womb, or lis offspring, 

268 

Or milk in the udder, 268 
Or of hair or wool upon an animal, 268 
Invalid of any aiticle which cannot he sepa¬ 
rated from its situation xvithout injmy, 
268 ^ ^ ' 
Or of which tho quality or existence cannot 
be ascertained, 268 

Or the quantity of which can only he judged 
of by conjecture, 268 

Or where the bargain is determined by the 
purchaser touching the goods, &c., 269 
la invalid of grass upon a common, 269 
Or of bees, unless in a hive, or with tho 
comb, 269 

Or of silk-worms,- 269 
Of tame pigeons is valid, 270 
Of an absconded slave is invalid unless he 
be in the hands of, the‘purchaser, 270 .. 
Although.the seller should afterwards re¬ 
cover and deliver him to tho luircbasor, 
270 

Of a woman’s milk is invalid, 270 

Or the bristles of a hog, 270 

Objection, 270 ^ ■ 

Reply, 270 

Or human hair, 270 

Or undressed hides, 270 
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ntinued. 

animal substances of all descriptions, 
excepting those of men and iiogs, may be 
either sold or concerted to use, 270 
A right cannot be sold unless it involve 
property, 271 
Objection, 272 
Reply, 272 

Anything may be sold which admits of a pre¬ 
cise ascertainment, but not othenvise, 271 
A deception with respect to the sex invali¬ 
dates the, in slaves, but not in brutes, 271 
A re-sale by the seller, for a sum short of the 
original price, before payment of that 
price, is invalid, 272 

Rut the contract is not invalid with respect 
lo any otlier subject which may be joined 
to the original in the re-sale, 272 
Objection, 272 
Reply, 272 

The stipulation of a speciho tare invalidates 
a, 272 

Case of a dispute concerning the taro of a 
vessel which-contained the commodity, 272 
A Mussulman may commission a Christian to 
sell or purchase unlawful articles on his 
account ; and such a i)xu*chase, made by 
the agent, is valid, 272 
Is rendered invalid by the insertion of any 
condition advantageous to either party, or 
repugnant to the requisites of the contract, 
or which may occasion contention by in¬ 
volving an advantage to the subject of 
the, 273 

But it recovers its validity by th<r pmrehaser 
performing the condition with the artiolo 
purchased, 273 

Is invalid by a reservation of any advantage 
to the seller from the article sold, 274 
Or by the insertion of an invalid condi¬ 
tion, 274 

Or of one which implicates the subject of 
another contract, 274 

Or by a stipulation of the payment of the 
price^ nfc a period not precisely hiiown to 
both parties, 274 

Or the date of the occurrence of which is 
uncertain, 274 

Cut it is valid where tlio time of payment is 
fixed by another agreement, 274 
Invalid in consequence of stipulating an un¬ 
certain term of payment, recovers its vali¬ 
dity by removing the uncertainty, 274 
Of a ^saleable with an unsaleable subject is 
invalid, 275 

But if the unf 5 aleable subject bo property, 
the, holds good with respect to the sale¬ 
able subject, 275 
Of jAmz of Inmiidf 275 
, In invalid, tlie purchaser is responsible, not 
for the price, but for the value of the 
article, in case of its perishing in his 
hands, where ho has taken possession of it 
by consent of the seller, 275 
The value must he paid in money, or in a 
similar, according to the nature of the 
article, 276 

Either i>arty may annul the contract before 
seisin, 276 


^kJM’^continmd. 

A purchaser under an invaVld, may sell the 
article, in which case his riglxt of aim ailing 
the, expires, 276 

The purchaser of a lawful article in return 
for one that is unlawful, may, after pos¬ 
session, dispose of it as ho secs fife, re¬ 
maining responsible only for the value, 276 
The seller cannot resume the article until 
ho return the purchase-money, and if the 
seller die, the purchaser is entitled to set 
up the article to, to indemnify himself for 
the price he has paid, 277 
Case of immoveable property, ia which a 
change is wrought by a purchaser under an 
invalid contract, 277 

Tho profit acquired by the purchaser upon n 
definite article, purchased under an invalid 
contract, must be bestoxved in oharity, 278 
So also, profit acquired upon any article in 
which no right of property exists, 273 
Of Sales and Purchases lehich are Ahominahle, 
278 

It is abominable to enhance the price of 
mechandize by a fiotitious tender of a high 
price, 278 

Or to anticipate or forestall tho market, 278 
Or to enhance the price of grain, in towns, 
by a citizen selling for the farmer, 270 
Or to buy or sell on a Friday, 279 
Merchandize may be set up for, to fciie highest 
bidder, 279 

It is abominable to separate two infant staves 
(or an infant and an adult), related within, 
the prohibited degrees, by n, of one of 
them, 279 

Unless in pursuance of an indispensable duty, 
or in cases of unavoidable necessity, 279 
But such, is nevertboicss valid, 279 
Adult slaves may be separated without 
olfenco, 280 
Chapter YI. 

Of A halai or Dissolution of, 2S0 
Definition of Akala, 280 
A, may be dissolved in consideration of au 
equivalent to the price, 280 
But not for anything greater or less, 280 
Dissolution in consideration of an equivalent 
of n different kind, is a breaking off, 281 
Of a female slave cannot be annulled after 
she has borne a child, 281 
May he dissolved previous to delivery and 
seisin of the article, 281 
Barter may be dissolved, after a dr ^action 
of one of the subjects, 281 
Chapter VIL 

Of Moorahikat, and Tawlceat, that isj Sales of 
Profit and of Friendship, 281 
Definition of Moorabihat and Tawlecat, 281 
They require that the price consist of simi¬ 
lars ; or, if otherwise, that the persem who 
outers into the agreement witli the pur¬ 
chaser should have obtained possession of 
the price in tho interim : but the profit 
agreed for must be in money or specific 
articles of weight, or measurement of 
cai>acdty, and must he stipulated upon tho 
whole price, generally, and not proportion- 
ably upon its parts, 282 
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^Jf%it€rvem'ng expenses which enJianco the 
^ ^^valuo o£ the article may ho added to the | 
prime cost, 28*2 

In ciuje of an oTer-statement of the piicc, 
the purchaser may undo the bargain, 283 
Or (in Tawlecat) dcducb the excess, 2S3 
A profit hy a Moorahibat, cannot he twice 
obtained upon the same article, 23B 
Case of Moorabihafc transacted by a priri- 
leged slave with hia owner, 283 
OasQ of Moorabihat tmnsactecl between the 
manager of a stock and the purchaser, 

284 ' ^ 

An article may he disposed of hy Moorabihat, 
whore a defect has intervened not proceed¬ 
ing from the seller, or where the seller has 
used the article in the interim, without 
injury to it, 284 

Bat if the defect he occasioned by, or com¬ 
pensated to, the seller, a proportionable 
deduction must be made from the price, 

285 

If the article be damaged by an accident not 
proceeding from the seller, still it is a pro¬ 
per subject of Moorabihat, 285 
A mis-statement of a prompt payment instead 
of a susponded payment, leaves it in the 
power of the purchaser to undo the bargfun 
in a sale either of profit, 285 
Or of friendship, 285 

In a sale of friendship the rate must be 
specified; and the purchaser has a right 
of option until after the specification, 286 
Moveable property cannot be re-sold before 
seisin, 286 

But land may be re-sold prerioiis to seisin by 
the first purchaser, 286 
In the re-sale of articles of vreigbfc, and 
measurement of capacity, it is requisite 
that the article be weighed or measured 
again by the second purchaser, 286 
It suffices that the article bo weighed or 
measured by the seller, in the purchaser’s 
presence, 287 

In tliej re-sale of artioles of tale or longi¬ 
tudinal measurement, the telling or measur¬ 
ing by tho second purchaser is not re¬ 
quisite, 287 

A seller may dispose of the price of his 
goods without having taken possession of 
them, 287 

^Ihe parties may make any subsequent addi¬ 
tion or abatement with respect either to 
the goods or the price j and such addition 
or abatement are incorporated in the con¬ 
tract, 287 
Objection, 287 
Keply, 287 

Tho price cannot bo increased after the de¬ 
struction of tho goods in the purchaser's 
hand, 288 
Objection, 288 
Keply, 288 

Prompt payment may be commuted for dis¬ 
tant payment, 288 
Chapter VIII. 

Of JHbha, or Uaimj, 289- 
JDefinition, 289- 


Salk— continued. 

Usury (occasioned by rate united with speciei 
is unlawful, 289 
It consists in 'the, of an article^ (of weight 
or measurement of capacity) in exchange 
for an unequal quantity of the same article, 
289 

But does not exist where the qmntitiey are 
not ascertained by eomo known standard of 
measureTneiit, 289 

It ia (occasioned either by an inequality in 
point of quantity, or by a suspension of 
repayment; unless the consideration and 
the return be heterogeneous, 289 
Objection, 290 
Reply, 290 

All articles ordained by the prophet to be 
articles of measurement, continue so, not- 
W'ithslanding any alterations of custom ; 
and the same of all ordained by him to be 
articles of weight, 290 
All articles referred to any known standard 
of weight are considered aa articles of 
weight, 290 

Note concerning Sirf ^ale, 291 
Similars may be sold for each other, without 
inducing usury, 201 

Usury cannot take place with respect to 
Faloos, as they are articles of, 291 
Objection, 291 
Keply, 291 

Flour or meal cannot be sold for wheat, 291 
Flour may be sold for flour, 292 
But not for meal, 292 

The, of flesh for a living animal is not usurious, 
292 

Nor the, of fresh dates for dried ones, 292 
The, of the manufactured produce of an 
ai-ticle in exchange for a similar article, is 
usurious, unless it exceed that article in 
quantity, 293 

One species of flesh may be sold for another 
species, 293 

The, of the milk of one animal for an un¬ 
equal quantity of milk of another species 
of animal does not induce usury, 293 
Bread may bo sold for flour of an unequal 
rate, 293 

Usury cannot take i>lace between a master 
and his slave, 293 

Unless the slave be an insolvent Mazoou, 293 
Nor between a Mussulman and nii infidel in' a 
foreign country, 293 

It may take place between a protected alien 
and a Mussulman, 293 
Chapter IX. 

Of Rights and Appendoiges, 293 
Definition of rights Eind appendages, aa con¬ 
nected with, 293 

Difference of rights in a purchase with respect 
to a Manzil, a Dar, and a Bait, 294 
A porch over a road, connected with a house, 
is not included in the, of it, unless it bo 
expressly specified, 294 
The avenue is not included In the purchase of 
an apartment of a. house,—nor welts or 
drains in the purchase of lands, unless the 
appendages be expressed in the contract, 
294 
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^tontinued* 

- X. 

0 / Claim of Riffliff prefered ly othm to ike 
Subject of a Sale. 

A female slave^ claimed after baTiug produced 
a child whilst in the purchaser’s possession, 
is, together with her child, the property of 
the claimant, provided the claim be estab¬ 
lished by evidence ; but if the claim be 
supported by the purchaser’s acknowledg¬ 
ment only, the child is not his property, 

294 

A person selling another as a slave, who 
afterwards proves to be free, must restore 
the purchase-money; or, if the alleged 
slave liave excited the purchaser to the 
bargain, he must restore it in defect of the 
seller, 295 

Case of claim to an immoveable property 
after a composition witli respect to it, 296 
Of Fazoolee Beea^ or the Sale of Property of 
another 'without his Consent^ 296 
A, contracted wthout authority may be dis¬ 
solved by the proprietor of the subject, 

296 

If assented to, the price is the property of 
the proprietor, and deposited with a 
Fazoolee seller, 206 

Who ia at liberty to dissolve the contract 
without his concuiTCnce, 206 
If the proprietor die, and the subject be not 
specified, the, is invalid, 297 
The emancipation, by the original proprietor, 
of a slave usurped and sold by the usurper, 
is valid, 297 

The fine incuiTed by maiming a slave isolcl 
under an usurpation goes to the purchaser, 
if the former proprietor assent to such, 

297 

The re-sale of a slave purchased from an 
usurper is rendered invalid by the pro¬ 
prietor signifying his assent to the firrt, 
but if the slave perish in the interim, the 
assent is of no account, 298 
Objection, 298 
Reply, 298 

An article purchased through the medium of 
an unauthorized person cannot be returned 
to the proprietor, although the purchaser 
prove the want of authority, or the pro- 
Xirietoc’s assent to the,but if the seller avow 
his not being authorized, the, is null, 298 
In the, of immoveable property by an un- 
authonzed person, the seller is not respon- 
ftible, 299 
Chapter- XL 
Of SiUi'm Sales, 299 
Definition, 299 
A Slilim, hi lawful, 299 

In all nrtlclt* of wrighi (except dirms and 
deenars), measurement of 
Longitudinal measurement and tale, 299 
It is not lawful with respect to animals, 300 
Or the parts of animals, or skim. 

or bay, unless the quality be ascertained, 

Kot tli« .nWoct bo lo cftnlin'je.l eii»- 
toDM until ib« Ubo of .Uhvtty, WO 



Sale— tfont/wwed. 

It is lawful with respect to articles wSfcfi, 
<although perishable in their nature, are 
kept in a state of preservation, or in 
situations where the article may always be 
had, 300 

It is not lawful wdth respect to flesh-meat, 
301 

The period of delivery must be specified, 
301 

Private standaida of measurement cannot be 
used in it, 301 

It is not lawful under a restriction of the 
subject to the produce of a particular 
place, 301 

And requires that the genus be specified, and 
that the species, quality, quantity, period 
of delivery, rate, and place of delivery, 
be all determined, 302 
Objection, 302 
K<.|»ly, 302 

The place of delivery, however, need not be 
determined with respect to articles which 
wv not of expensive carriage, 303 
The price inurt be received at the meeting, 

803 

Whence, if a debt owing from the seller to the 
purchaser he considered as part of it, the, 
is invalid in that proportion, 304 
But it cannot he disposed of hy the seller 
until he take possession of it, 304 
Nor can the purchaser perform any act with 
respect to the goods until he receive thorn, 

804 

In a dissolution of SilJim the stock cannot 
be applied to the purchase of anything 
from the filler until it be first received 
baeJe, 304 
Objection, 304 
Reply? 304 

An article subsequently purchased and made 
over in fulfilment of a Sillim, is not held 
to be delivered, 304 

Unless the purchaser receive it first on behalf 
of the seller, and then make seisin of 
it on his own account, by two distinct 
measurements, 305 
Objection, 305 

Reply* 30.5 . . 

A second measurement is not required in a 
similar receipt of article by a lender, 305 
If the seller measure the article on behalf of 
the purchaser in his absence, it is not a 
delivery, although it be measured into the 
purchaser’s sack, 305 

And so also if it be measured by the seller 
into his own sack, at tho purchaser’s in¬ 
stance, although the purchaser be present, 

m 

Case of delivery of a determinate article m 
the same parcel with an andoterminate 

articles 3'>fi 

Objection, 300 

Rejily, 306 , , , 

If the conlract be dissolved, amt the article 
advanced perish Vicforc rcBtitution, tho 
seller is roapouMble, 306 
Thedis«olution*of a. is rendered mvalia by 
the article perishing before restitution, 307 
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' > *^ 5 ^ dispute with respect to the value of the 

subject, the aSvSei’tion of the seller (upon 
oath) mnst be credited, 307 
If the seller deny the appointment of a 
period of delivery, the assertion, of the 
purchaser, fixing that period, roust be cre¬ 
dited, 307 
Ohjection, 307 
IV ply. 807 

In SilUm, of piece goods all the qaalities 
roust he particularly specified,^ 308 
Sillini, is not valid in gboUs or jewels, hut it 
is valid in small pearls sold by weight, 308 
III hricks, 308 

And (in short) in all articles which admit a 
general description of quality and ascer- 
taimnent of quantity, 308 
Or which are particularly defined, 308 
Articles bespoke from the manuFacturer, in a 
contract of Sillim, are considered aa enti¬ 
ties, 308 

And may be rejected if disapproved upon 
ih.-livery, 308 

An engaKcment with a manufacturer to fur¬ 
nish goods wliich it is not customary to 
bespeak is not valid, 300 
<llri-iO<-tinT>, 309 

lur’y. 

Miscellaneous CaseSi 300 

It is lawful to sell dogs or hawks, 809 
It is not lawful to sell wine or pork, 309 
Rules with respect to Zimmees in, 309^ 

A person inciting another to sell hie pro¬ 
perty to a third person, by oilering an 
addition over and above the price, le re¬ 
sponsible for such addition, but not unless 
this addition bo expressed as forming a 
. part of the price, 310 
A female slave .may bo contracted ^ in mar¬ 
riage by the purchaser without his taking 
possession of her, 310 

Case of the purchaser disappearing without 
taking possession of his purchase, or paying 
the price, 310 

Or of one of two purchasers disappearing 
under the same circumstances, 311 
Case of gold and stiver being indefinitely 
mentioned in the offer of a price, 311 
The receipt of base irioney instead of good 
money, if it be lost or expended, is a com¬ 
plete discharge, 311 

Articles of a nontral natiiro do not become 
property but by actual scisiu, 311 
Saiuka, on LARctiir— 

Definition of, 205 

I TOOK A i32 

Sawayaieesi— 

Definition of, 1 
SEooiimLuy Trustees, 47d 
SEariiTTY— 

To be taken from the (Jaimanb of trove pro¬ 
perty, 

From the heirs present, where a co-heir is 
mbssing, 212 

8m>.—vSee Cultivixion, Coah'acts oe, 581 




Seisin. —See Sale. ^ 

Perfect and imperfect describod, isou 
Sellino.— See Vows. 

Sensualist — 

May make a wiJJ, 696 
Separation— 

Care of infants la case of,— Seo Divouce, 
138 

Occasioned by impotence, 126 
Sex— 

Deception as to, invalidates sale of slaves, 
but not of brutes, 271 
Sexes— 

Commerce of, — See ABomNA.TioNS, 598 

SlIAPFA — 

Dclimfcion, 5^7 

The right of, appertains to a partner in the 
property, a participator in the immunities 
of the property, and a neighbour, 513 
No person can claim it during the existence 
of one who has a superior right, 548 
Unless he first relinquish it, when the title 
devolves to the next in succession, 649 
One who is a joint proprietor of only a part 
of the article has a. title superior to a 
neighbour, 549 

The relative situation of the property deter¬ 
mines the right, when claimed, on the plea 
of neighbourhood, 549 
Tlie right of all the Shafees (claiming upon 
equal ground) is equal, without any regard 
to the extent of their properties, 549 
If some he [absent, the, is adjudged equally 
amongst those who are presentbut the 
absentees appearing receive their shares, 
549 

The right does not operate until after the sale 
of the iiroperty, 550 
Nor until regular demand, 550 
Nor does the property go to the Shafee but 
hy the surrender of the purchaser, or a 
decree of the magistrate, 550 
Chai)ter II. 

Of Cf^aivis ofj and Liii(}ation concevnin^ it 
650 

The claims arc of three kinds, 550 

I. The immediate chiim, w'hich must bo 
made on the instant, or the Shafee for¬ 
feits his title, 560 

II. The claim by affirmation and taking to 
witness (which must bo made as soon as 
conveniently may be after the other), 
551 

III. The claim by litigation, 551 
A delay in the litigation does not invalidate 

the claim, 551 

Particularly, if occasioned hy the absence of 
the magistrate, 552 

Rules to be observed by a magistrate on an 
appeal, 552 

The mode prescribed for his examining the 

The cause may ho litigated and determined 
independent of the price of the property in 
dispute, 562 

Cut the defendant may retain the ono until 
the other be produced, 552 

49 
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3-gJAS^A*—coni«mec?, 

fflio privilege is not forfeited hy a deky in the 
■ payment, 652 

The seller may be sued whilst the house is in 
his possession, 553 

An agent for the purchaser may he sued (be¬ 
fore delivery to his coDstituent), 553 
And so also an agent for the seller, or an 
executor, 553 

The Siiafee, after gaining liis suit, has an 
option of inspection, and also an option 
from defect, 553 

0/ Disputes relative to the Price^ 653 
In disputes concerning the price, the assertion 
of the purchaser, upon oath, must he cre- 

diUd, 553 

And so likewise evidence produced by him, 

558 

And also his assertion, if the seller allege a 
larger amount, 554 

Case in which the seller's assertion may be 
credited concerning the price, 564 
Of the Articles in lieu of which the ohajee may 
take the Shaffa Prqpcrfy, 556 
The Shafee is entitled to the benefit of any 
abatement made to the purchaser, hut not 
to that of a total remission, 555 
He is not liable for any augmentation agreed 
upon aftei* the sale, 555 
If the price consist of effects, the Shafee may 
take it on paying the value of those effects; 
hut if it consist of similars, ho is to pay 
an equal quantity of the same, 555 
And so likewise, if the price consist of land, 

555 

In case of a term of credit, the Shafee may 
either wait the expiration of the term, or 
take the property immediately, upon pay¬ 
ing the price, 555 

Of property subject to, purchased by a Zlmmeo 
for a price consisting of unlawful articles, 

The Shafee may either take the buildings or 
plantations of the purchaser (paying the 
valuek or may cause them to be removed, 

556 

The Shafee in not entitled to any remune¬ 
ration for buildings erected or trees planted 
on land which proves the property of an¬ 
other but he may remove them, 557 
If the property have sustained any-accidental 
or natural injury after sale, still the Shafee 
cannot take it for less than the full value, 

557 

If the ini ary be committed by the purchaser, 
the Shafee may take the ground alono at 
its estimated value, 557 
Of a Shafee taking ground with fruit trees, 

558 

Chapter III. 

Of A Hides conce^ndny which ^ha^fj-a Uperates^ 

558 , , . 

The right of, holds with respect to all im¬ 
moveable x>ropCrty, 558 
Unless Ic be sold separate from the ground on 

which it 538 

A A ZliniDro aro on an 

equality with respect to it, 558 




Shaffa— continued, , j i 

It holds with respect to property tranlferw 
in any shape for a consideration, 558 
It does not hold in a property assigned in 
dower, or as compensation for Khoola, 
or as a hire, or in compensation for 
murder, or as the price of manumission, 
559 

It holds with respect to a house sold in order 
to pay the dower, 559 

It does not hold with respect to a house the 
possession of which is compromised by a 

•UM of ulOney, 359 

It holds with respect to a house made over in 

foni oo»*»iioii, 559 

Bub not with respect to property transferred 

\fj grant, 569 

It dow not apply to property sold under a 
coudiiioo 'd 669 

But it does with respect to property so pur- 

cia«ed, 640 

And on the Shafee taking possession, the 
l)urchaseris right of option ceases, 560 
In case of sale upon option, the possessor of 
the option is Shafee of the adjacent pro¬ 
perty, 560 

U doc« not apply to property transfen^ed 
under an invalid sale, 500 
The seller of a property under an invalid 
sale M atlU Shafee of the adjacent pro¬ 
perty, 560 

Until he deliver the property sold to the pur¬ 
chaser, who then has the right, 560 
Which, however, fails upon the seller resum¬ 
ing his property, 56‘0 

A right of Shaffa, is not created by iiaitners 
making a partition of their joint property, 

The right once relinquished cannot afterwards 
be resumed, 561 
CuApi^cr IV* 

Of Civcicnistcinces which InvaltdcUc the Ihfht of 
^haffa^ 661 

A right of, is invalidated b^ Shafee omit¬ 
ting to procure evidence in due time, 5(il 
Or by his offering to compound it, 5r!l 
Or by the death of the Shafee before the 
Kazee’s decree, 561 

It is not invalidated by the death of the 
purchaser, and therefore cannot be dispose'. - 
of on his behalf, 562 

It is invalidated by the Shafee selling^ tho 
property whence he derived his right, o»>« 
Or by bis acting as agent for the seller, OG'a 
H e may resume hia right where he had re¬ 
linquished it uxmii misinformation concoin- 
ing the price, 562 
Or by the purchase, 56o 
Or where ho has bceh misinformed concorn- 
ing tho article sold, 663 
Device by which the right of, may be evaded, 

•^63 . . , V it 

Case of a house purchased in shares^ t>y the 
same |»crson at diff<?rent times, 563 
Where th*' price of the property sold ia coni'- 
promised for a spcciffc article, the bhatt^, 
if bo insist on bii right, must pay Iho 
I i‘lw', 563 
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^ ■ Sulrf^ir^Ctmtinued, 

^ .lfi*ry/Ai:'ieoiW Octses^ 5(53 

The Shafee in^y talce a shaxe from one of 
several purchasers j but if there be several 
sellers, and only one purchaser, he must 
lake or relinquish the whole, 564 
In case of the sale and pai'tUion of half a 
house, the Shafee may take the i^urchaser s 
lot, 564 

If one partner sell his share, the Shafee may 
annul any subsequeub partition, and Uke 
it for the price, 564 

Acts of a father oi‘ guardian with respect to 
the Shaffa of an infant ward, 56-4 
The concession of a house by a composition 
does not induce a right, 442 
» But is induced by the act of giving a house 
in composition, 442 
Shapee — 

The person possessing the right of prescrip¬ 
tion. —See Suafi*'!. 

SiiAHJiBiT. —Sec .Kvidencb, 353 
SHiprifra — 

Not subject of Shalfa. —See Shakpa. 

Suet; AS,—See Shiv as, 

Siiinn — 

Claim of, 616 . 

SnuiKAT. —See PaktnbrsiJip, 217 
Suriiiu, or Pcroiiase.—S ee Sale. 

SniYAS-— ' 

The followers of Alea.-~See 1 ’uelxminaiiy 
Disco OESE. 

Shop— 

Hire of a, 494, 506 

Sick.— S ee AcKNowLEiGMENm — BviL.— Divorce, 
Of mortal illuess, rules for determining the 
state of being, 685 
SiCKHESS —“ 

Right of wife to maintenance in case of, 141 
Sick Peksoks —» 

Of acliuow'ledgmenta made by, 436 
Divorce by,—See DiyoncE. 

. Bail contracted for, — Seo Bail. 

Discharge of debt by, 437 
SlDJlL — 

Judicial records preserved in the office of 
magistrate, 336 

SiFiTJA. — Seo Debts, Ihajssfer of, 333 
Description of» 466 
Expenses attending, 4(58 
Soin iUN iSAAiJ, xxii 
Hihra, 210 

SiKKia — 

A species of prohibited drink, 620 
Silk-— S ee Abominations, 597 

Piece of goods sold by weight, 308 
Laws concerning the wearing of, 597 
SiLKWORAis.-'Sec Sale, 269 
SxLLiM Saies.—S ee Sale, 243, 308 
Where lawful.—Seo Sale, 209 
SiLUM.—See Pawns, 637 
Agency in, is valid, 881 
Smallest term for delivery of tho commodity 
in a, .301 

DIsaolution of. 304 
Incidental rules rcapeoting, 411 
SiLV»:u.—See Piu, 312 —Zakat. 

Ornaments, 097 
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Similars— 

Definition of this term, 316 
SorMtN TiimiiN, 241 
Singe ns— 

Testimony of public, not admissible, St^l 
Rules respecting, 638 
Singing— 

There is no lure for, 499 
Singular Agenov— 

Definition of, 224 

SiRF.—See Pawns, 637.—Sale, 2-96 
Agency in, is invalid, 381 
Pawm in, 637 
SiRF Sale— 

Deliiiition of, 312 

The articles opposed must be exactly equal in 
point of weight, but may differ in quality, 
312 

The exchange must take place upon tho spot, 
312 

Gold may be sold for silver at an unequal rate, 
provided the exchange take place upon tho 
spot, 312' 

No act can be performed with relation to tho 
return until it be received, 812 . 

Objection, 313 
Reply, 313 

Gold may bo sold for silver by conjecture, 
but not gold for gold, nor silver for silver, 
318 

In the, of an article having gold or silver 
upon it, the price paid down is opposed to 
the gold or silver, 313 

In the purchase of i'be paidies 

separate before jiayment of the full price, 
the sale is valid only in the proportion 
paid, 313 

Or if it be discovered to be in part the propei-ty 
of anolhei*, the xHirehaser may relinquish 
tho bargain, 314 

But this does not hold with respect to an 
ingot, 314 

Where the article on each side consists of two 
Hpecics of money, the sale at an unequal 
rate is lawful, 314 

And so also where the article on one side 
consibta of a certain number of coins of 
one species, and on the other of an e(xn{il 
number of two species, 315 
A deficiency of value on one aide in point of 
weight, may be made up by the addirion 
of any other article of proportionable value, 

315 

A debt may be commuted In the course of a, 

316 

One x'ure and tvvo base dirms may bo sold for 
two base and one pure, 315 
DtJscHption of, and rules respecting, base 
coinage, 835 

A, for base dinns. is null, if they lose their 
currency before the period of payment, 316 
Rules with respect to copper coinage, 316 
SiSIBEtS— 

Must furnish maintenance to indigent 
brother, 148 
Siykeba— 

Proposal of marriage to a.—See Marriage. 
Slandeh.— See Punisjimekt, 197 

49 ♦ 
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I 

:i 

, ' ■ Evidence of, 360 

May witness a marriage, 26 
StAuaHTERi^i) Carcases— 

Being promiscuously mixed with carrion, 
SnAyiKO— 

Of animals for food.—See ZAJjnAii, 
SoLOMr. —See Punish mekts. 
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1 Tahkeeai, S43 
I Takaza, 393 
I Takuarij— 

I Or composition for inheritance, laws of, 453 
708 ; Talak. —See Divorce, 72 
' Talak Ana ax, 72 


SOSNA, XV, 73 

Oral law, xv 

Stands next to the ICoran, xv 
Collection by Alee, xvi 
Adherence to the, in divorce, 73 
SooLTi.—See Composiiion. 

SI’KAKIXO — 

Vows respecting, 1G3 
Stallions— 

Hire of, 409 
Stigmatizing— 

Of a fake witness, 372 
Stock— 

OopitrlncrxJiip in Vroftts of, 454 
Stones— 

Precious, not subject to any impost, 16 
Stra noer, OB Alien — 

Death of, without heirs, 518 
Strayed Cattle— 

Bales respecting, 210 
Subsistence of, 210 
Striking.—S ee Tows, 172 
Subsistence— 

To % trovo animal, 210 
SunsciTUTioN— 

Case of payment of Zahat by, 6 
Of the value lawful, 6 
SuLi>iirR—, 

Wells of.—See 2akat, 10 
Sumptuary Laws— 

With respect to dress and ornaments.—)Sec 
Abominations. 

ScpREMK Magistrate— 

Inq^uisitorial oath impOiied by, 175 
Surety.— See Bail, 318 

SURGKiJN — 

Is not responsible in cases of accident to Ida 
patient, 504 

SuttRKNl^BB— 

(Of an article purchaaetl), security for. 255 
Sw EARING. —Sen CLAIMS 405. PUNISIIAIENT.— 
OaTUS. —CoMTOKITloN. 

Synagogues— 

Founded by.—See Willis, C95 


T. 


T 4 43I.—Sec Food, 280 
T vA'ta, 241 
Tabavjkbn, 33,5 

Taubekr. —See Inhibition, 528 
By a pi’odigal, 528 
Tabrekii— 

Aupf^iesof prohibited lujnor, Cii» 

T AIT ALIK— 

Or swearing of both plaintift and deicnclanc, 

407 


I TaiiAK Bill at, 73 
I Talak Hoosn, 73 
I Talak Kanayat, 84 
I Tald Mawasirat.-—S ee Shafpa, 550 
Tald ig/i’jiAD Wa-takreer, 551 
Tald Kiiasoomat, 551 
Taliu, xrii 

Tameen Bin Tirpa, xxix 
Taue—> 

Of a veg.'sol.—See Sale, 2/2 
Tasmeka.—S ee Zabuah, 588 

Tar LEEAT - 

Or sales of friendship, 281 
Taxes— 

Outraged i)y pawner, 634 
Taylor— 

' Hire of a, 497 
Tazweej, 26 
Tellers— 

Seller must defray expenses of.—See Sale, 
248 

Temporal Matters— 

I Testimony concerning, 596 
Tenant— 

I Evidenoe of, must not be credited with ro- 
Bpect to his principal, 361 
Tenements.—S ee House, 

TEaERKiF, 359 
Testaments,—S ee Wills. 

TEsxiMOKiA7.a (Written)— 

Various descriptions of, 708 
Teyummdi— 

A subatituta for ablution.—Seo Divorce.— 
Marriaoe. 

Time— 

Vow'S pronounced with reference to, 165 
Tithe Lands— 

Zakat upon all the product of, 17 
Levying of, 12 
May be impoaed on wino, 13 
In what cases to be levied upon the pro¬ 
ducts of lands, 16 
Tithe Water. — See Zakat, 19 
TooLin Women.—S ee Zakat, 18, ID 
Tribe of, who, 8 

Land belonging to, subject to double tithes, 1/ 
Other imposts upon the lands of, 19 
Toleration (Religious)— 

Enjoined, 309 
TaAFt'ia— 

Partnership in, 223 
Transfer op Debts, 232 
Treascreb.—S ee Zakat, 15 
Buried in the ground, 14 
Pays a tax of one-fiftii upon discovery, 16 
Not transferred by the sale of land in widch 
it lies, 16 

Tbeish.—S ee Gabpkning, Comuact.h of, 585,— 
Fruit 

c>f, 

I’ass with sale of land.—See Sale, 245 
l^niib not included ui sale of —See Sale, 245 
Tribotk Water.-^S oe Zakat, 19 
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See Zakat, 15 

.Definition of Looktn, 208 
A trove property is as a triist in the hands 
of a finder, 208 

\Vho is not responsible for any damage it 
may sustain in Ins hands, 208 
Unless he avow that he took the property 
with a view to convert it to his own use, 
208 

The finder is responsible for the, if he have 
not witnessess to testify that he took it for 
the owner, 208 

The. is sufficiently witnessed by the finder's 
notification of it to the bystanders, 209 
A, nnder ten dirnia must bo advertised for 
some days, and one above ten dirms^ for 
a year, 209 

A, of an insignificant nature may be eoii‘ 
verted by the finder to his own use, 209 
If the owner do not appear in due time, the 
finder may either bestow the property in 
alms, or keep it for the owner, 209 
Where the, has been bestow^ed in aims, the 
owner may cither ratify the alms-gift, 209 
Or lake indemnifif^ation from the finder, 210 
Objection. 210 
Ileply, 210 

Or from the pauper upon whom it has been 
BO bestowed, 210 

Or, if still existing, may claim restitution of 
it, 210 

Objection, 210 
Keply, 210 

Stray animals ought to bo secured and taken 
care of for tlie ow'iier, 210 
But he is not responsible to the finder for the 
subsistence, unless it be furnished by the 
order of the magistrate, 210 
AVho, if they be fit for hire, must direct 
them to be hired out for that purpose, 210 
Of, if unfit, to be sold, and the price retained 
by the owner, 210 

Unless he think fit to order them a sub¬ 
sistence, which is in that case a debt upon 
the ow'uer, 211 

But subsistence must not bo ordered for more 
than a few days, 211 

Nor unless the finder prod\ice evidence in 
proof of the, 211 
Objection, 211 
Keply, 211 

If the finder have no evidence, the order for 
ftubsiatence must be conditioned upon the 
Yoracity of his declaration, 211 
The finder has no claim upon the owner for 
the subsistence, unless the maigstrate ex¬ 
pressly declare, in his order, that the 
owner is responsible for the Kfune, 211 
But lie may retain the, from the owner until 
he be piaid for the subsistence 211 
If, however, the, perish in tiie finder's 
possession, after detention, be has no 
claim, 211 

Of unlawful articles ate to be advertised and 
dlsposctl of in the same manner as chose I 
of lawful articles, 211 I 
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T.rove£J— contimied. 

The claimant of a, must prove his right by 
evidence, but it may be delivered to hi.a 
upon his describing the tokens of it; in 
this case, however, the magistrate cannot 
compel a surrendei, 212 
The finder surrendering the, upon description 
of the tokens, without evidence, must 
take security from the claimant, 212 
The finder is not to be compelled to surrender 
the, although he acknowledge the right of 
the claimant, 212 

A, cannot be besfowled in alms upon a rich 
pel's on, 213 

Nor can the fi rider, if rich, lawfully convert it 
to his own use, 2 IS 

The finder, if poor, may convert the, -to his 
own use, or, if rich, may bestow it upon 
his poor children, 213 
Trust.-—B ee Aoencv, 390 

Tkuw—- 

Hedges cannot be taken for, 63(i 
Proof of a, does not defeat a plea foundeil 
on usurpation, 

Pica i>r, opposed l»» an alleged usurpatiou, 421 
A pledge cannot be taken in security for, 63d 
Trustkk.—S ee Derosxt, 471 
Tkustees.- -See Pawns, 644 
Law respecting, 14b 
Df a whsing person, 211 
Ut a pledge, 

llesponsibility oi, and rules concerning, 347 
Tythe. —See Tithe, 

Zokat to be levied on wine, 13 • 
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Umpire. — See Areitbatoh. 

Unauthorized Person (Fazolee) — 

Contract of marriage executed by, 42 

C NCtilGUMOISED I'ERSON*— 

Evidence of, athnisBiblo, 363 
Uncle— 

^ lestrmony of a nephew concerning his, 361 
Unjust Person.—S ee Keprouatb. 

Unlawful Drinks.— See Prohibited Liquors. 
Unlawful Meats, 591 
Usufruct. — Sec Pawns.—Wills, 693 
Does not constitute property, 4S 
Extent of, in hire.'—See Hire. 

Partition of.—See Partition. 

Usufructuary Wills—• 

Meaning bequests of usufruct.—Sec Wills. 
Usurer— 

Testimony of, 362 
Usurpation — 

Of ]\jazoons, or Zicensed iShmSy 533 
Of Ghaub, 533 
Definition of the term, 533 
Acts by wbich usurpation i,«j established, 583 
A wilful UMirptr is an offender, 533 
The usurper of an aidicle of the class of 
similare, is responsible for a similar, if it 
be destroyed in bis possession, 533 
If the article be of the class of non-snnllars, 
he is responsible for the value, 534 
The actual artiole usurped must be restored 
to the proprietor, if it be e.xtant, 534 
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-continued. 

,, ii< tho i)Iace where it was 'usurpej, 534 
- faijing of thiv% the -usurper must be 

impriaonecl until lie make satisfaction, 534 
So as to occasion responsibility^, cannot take 
place but in movable property, 534 
The usurper of a house is responsible for the 
furniture, 535 

But if he sell the house, and the proprietor 
have noVitnesses, he is not responsible, 

536 ' 

An usurper of land is responsible for any 
damage occasioned by the cultivation of it, 
535 

The usurper of a movable is responsible for 
the value, in case of its destruction, 5B5 
If he himself render it defective, he is 
responsible for such defect, 685 
But not for any dexjreciation it may have 
sustained in his hands, 536 
The usurper of a slave hiring him out to 
service, ii responsible for any damage he 
may sustain, and must bestow the wages 
in charity, 636 

But if the slave be destroyed, the wages 
may be given in part of the compensation, 
636 

All monied profits acquired by means of 
usurped money must be bestowed in 
charity, 636 

But not pwofits of any diffeicnt description, 

537 

Of Usurped Articles allered hy Acte of the 
Usurper., 537 

An alteration wrought upon tlift article 
usurped vests the property of it in the 
usurper, who remains responsible to the 
original owner for the value of it, and 
cannot lawfully derive any advantage from 
it until such compensation be paid, 637 
Any alteration wrought upon gold or silver 
does not transfer the property of it, 638 
The construction of a building upon an 
usurped beam transfers the property of 
the beam to the usurper, 638 
In the case of slaying an ^ usurped animal, 
the proprietor has an option of taking the 
carcase, receiving a compensation for the 
damage, or making it over to the usurper 
for the value, 639 

A small damage committed upon usurped 
cloth does not transfer rtie property of it, 
but a ponRtflemble damage gi^os the pro¬ 
prietor an option of taking it back (with a 
compensation for the damage), or making 
it over to the usurper for the value, 639 
Case of planting or biylding upon usurped 
land, 539 

Case of dying usurped clotJ), or gi'inding 

iimiri^ed wIiMt Into floor, 540 
An tt^urptr flamoglog tbo article usurped 
becomes proprietor of it upon iho owner 
demanding the value, 541 ^ 

The amount of which is ascertained by rue 
declaration of the usurper upon <>*• 

by evidence adduced by the proprietor, 641 
And tdUr acrvptli^ U»U the pnM.rlolor C^- 
not remniid iliO arilclo, if lbo compensation 
bo given in conformity with his claim, t>41 
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UsURPAtioK— continued, _ _ 

The sale of an usuiped slave by the Usii^er 
is valid, upon the owner receiving the 
value as a compensation, but the cnaanci- 
pat ion of him would be invalid, 64 { 

The produce of an usurped property is a 
trust in the usurper s liaiids, 542 
The usurper of a female slave is not liable 
for any damage she may receive by bearing 
ii child, provided the value of the child be 
adequate to such damage, 542^ 

The usurper of a female slave itnpregimting 
her is responsible for her value in case she 
die of childbirth after restoration, 543 
There is no hire for the use of an usurped 
article, but the usurper is responsible for 
any damage it may sustain, 544 
A change wrought upon an usuiped article by 
an inexpensive process does not alter the 
property, but if the process be expensive, 
the property devolves to the usurper, who 
must make a compensation, 545 
Converting usurped ivine into vinegar by 
means of mixing in it some valuable ingre¬ 
dient, 646 

A person is responsiblo for destroying the 
musical instruments, &c., or the prepared 
* drink of a Mussulman, 547 
And must compensate for them by paying 
. their intrinsic value, 547 
The usurper of a Modabbira is responsible 
for her value if she die in his possession, 
but not the usurper of a Mokatiba, 547 
Of the usurpation of things which are of nO 
value, 644 

A Mussulman is responsible for iostroymg 
the wine or pork of a Zirarnee, 544 
And must compensate lor it by a payment of 
the value, 644 
Usurped Phoi^ertv— 

Composition for, 445 
Alterations wi-ought upon, 527 
Damaging of, 641 
Produce of, 642 

Isio hire demaadablo for the use of, 644 
Usurper— 

Purchasing ihe article usurped whilst in his 
poBsession.*—See Usurpation, 

Placing in deposit the article usurped, 476 
Usurers— 

Bvidenco of, 362 
Usurv, 607. —See Sale, 289 
Utensils— 

Composed of or ornamented with gold or 
silver, 695 

UoHEEA.—See Saoripioe. 


VgoxTAHiML—Sen Salc, 247 

Thoiw which Ar^aJionuaAble, orothemw. 

VlCEUOY— 

TH*tlniciiy of a, 363 

Tinegar, 622— 

Vmois— . * . 

A'lull. <»iinot he flcntrMUd iii innrruvc 

against her wdi, 595 
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of, clestfoye^l by aii.r aceidcTit, 

^^-%^deiice to, 354 
Vows, loO 

Or Eimaii, 150 
DefmUloii, 150 
Cliftpter 1. 

Oaths of ii slnfnl nature are of three kinds, 

J5f> 

Perjury* 150 
Objection, 150 
Ileply, 150 

Oontraeted, where not fulfilled, 151 
And incOTiBideratc oat he, 151 
Expiation is-incumbent, whether the vow be 
wilful, ft compulsory, or although tlie oath 
be taken under a deception of the memory, 

151 

The violation of a row, whether by compul¬ 
sion or through forgetfulness, requires 
expiation, 161 


Objection, 161 
Reply, 161 
Chapter 11. 

Of witcti OonstiC'iUes 


an Oathj or Vow, and 


” J vow,’^ “1 

without the 


what docs not OonsCitute it, 151 
An oath may he expressed by using the name 
of God, or any of His customary attributes, 
151 

Excepting His knowledge, wrath, or merC7, 
151 ^ 

It is not const! tnted by using any other name, 

Ifil 

Paiticles of swearing, lo2 

Swearing by the tnitli of God is not an oath, 

The expressions, “I swear, 
testify,” constitute an oath, 
name of God, 152 
Swearing by the existence of God makes an 
oath, 152 

A vow may be contracted by the imiirecation 
of a conditional penalty, 152 
Chapter HI. 

Of 'JOifara, or .ExinaUon 
A vow may be expiated by the emancipation 
of a slave, the distribution of alms, 153 
Of fasting, 153^ 

Previous expiation does not suffice, 153 ^ 

A sinful vow must be lirokeii and expiated, 
154 

Of infidels, being nugatory, cannot be held as 
violated, 154 
Of 154 

la binding, where any condition annexed, 156 
Pronounced* with reservation of the will of 
God, are null, 155 
Chapter IV. 

Of Foicff with respect to entrance into a 
resid&nce in a particular place, 155 
A, against entering a house is not violated by 
entering a mosque, church, &c., 166 
A, against entering a serai is not violated by 
entering a rain,. lijC _ 

A, against entering any particular lionse is 
’not broken by entering it when iji ruins, 
156 


% 

i violateMy^ 

nterins the 


Vows— coniimied. 

Against entering in a house not v!< 
goin^ under the roof or entering 
poitico, 166 

Case of, respecting abstinence from a thing 
in wdiich the vowor is at present engaged, 

156 

Against residing in alitz not broken by tho 
vower'a family cantiiuving to reside there, 

157 

Chapter V, 

Of Vows respecting va/rious actions, such as 
coning, going, riding, and forth, 157 
An evasion of, is a violation of them, 157 
An nndotermined, of perfornumce is not 
violated until the death of the vower, 158 
Made with a view of prevention, 158 
Case of a, expressed generally, but restricted 
in its sense to some particular occasion, 
168 

Chapter VI. 

Of Voitw with respect to bating or Vrinhing, 

158 

With respect to eating dates, 158 
Of abstinence from anything is not broken 
by eating that thing when it has acquired 
a new description, 159 
Or denommation, 159 

Chapter YII. 

Of Kou'S ^oith respect to Spcalcing, and Con¬ 
versing, 163 

A, against speaking to such a person is 
violated by speaking to him within hearing 
distance, although ho bo asleep, 163 
Case in which the violation of the vow 
depends upon tho meaning of the terms 
used in it, 163 

of a, agaiiKl convershig witli a person 
for a specified time, 163 
Repetition of prayer, &c., at the stated seasons 
does not violate a vow of silence, 163 
Made ryj 4 .oMlng the day, extends to the night 
also, 104 

Case of a, of inhibition restricted to a par¬ 
ticular occurrence, 164 

A, against conversing with a person 
described is, in relation to another, not 
violated by conversing with that person 
after the description with respect to the 
other is clone a way, 164 
A, against conversing with such a yonth 
is violated by conversing with him after 
manhood, 166 

Respecting converse with reference to him, 
166 

Chapter VIIT. 

Of Voics in. Manumission and Divarce :— 
Divorce vowed on condition of the birth of a 
child, takes place, althougli the child be 
stillborn, 166 

Freedom vowed in favour of a child that 
may be born of a female slave, takes place, 
on hot first liveboin child, 166 
Case of n, of freedom to the first pur¬ 
chased slave, 167 

Case of a, of freedom to a last-purchased 
slave, 167 
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* 6p&e of a, of freedom to whichever of lus 
slaves shall congratulate the vower on the 
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birth of a child, 167 

Emancipation of a slave in consequence of a, 
does not suffice for expiation, 167 

Bnt the emancipation of a father in conae- 
ouonce of purchase suffices, 167 

The emancipation by purchase of a female 
slave by a person to whom she stands in 
tho relation of an Ara*WaIid does not 
suffice, 108 

Case of ft, of freedom to a female slave on 
condition of concubinage, 168 

A general vow of freedom to slaves includes 
every description of thorn, 169 

Case of a, of divorce indefinitely expressed, 
169 

Chapter IX. 

0/ Votus of Buying, SeUincff Mari'iage, and bo 
fonk, 169 

A, against the performance of certain acts is 
not violated by procuring an agent to per¬ 
form those acts, 169 

Except in the caae of marriage, manumission, 
or divorce, 16 ? 

Or any acts, the rights of which solely apper¬ 
tain to the vower, 169 

Nor by employing the other to do the thing 
where the advantage results solely to the 
subject of the, 170 

A, of fieedom conditioned upon the sale of a 
slave, takes place on the instant of the 
sale, and the sale is null, 170 

Divovee suspended upon the not selling of a 
slave, takes place on emancipation or Tad- 
beer, 170 

A, of general divorce in reidy to a wife 


Vows— 

Chapter XIII. 

Difference in heiv)cm the Teems Shortly and 
in a Length of Time, 173 
A, to diseWrge a debt is fulfilled by dis¬ 
charging it in light or base money, or in 
money belonging to another, 173 
Or by means of liquidation, 173 
Objection, 171 
Eeply, 17f 

But not by the gift of the creditor, 174 
A, not to accept reimbursement of a debt in 
partial, payments, is not violated until the 
whole debt shall have been received, 174 
Chapter XIV. 

Of Miscellaneous Oases, 174 
A, against doing a thing unrestrict!vely pro¬ 
nounced, operates as a perpetual inhibition, 
174 

A, of performance is fulfilled by a single 
instance of perfornuince, 174 
An oath imposed by a sujireme magistiato 
continues in force only thiring the exist¬ 
ence of that magistrate's authority, 175 
A, of gift is fulfilled by the offer of a gift, 
although it bo not accepted, 175 
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Waitfa Sale — 

Description of, 520 
Wages.—S ee IIriu 5 . 

At what time due, 491 
To a public par tit loner, 566 
Waktlkl.'—S ee Agent. 


charging her husband with bigamy, takes j Waxp or Wuqf. —S e Ax>peofkiation 9. 
place upon hor in the samo manitor asjWALEE (Guardian), 64 


upon the rest, 170 
Chapter X. 

Of Vows reRpf.rtinff Pilgrimage, Fasting^ and 
Prayer, 171 

Case of a, of IVIasha, 171 
Case of ti, of manumission suspended upon 
the non-performance of pilgrimage, 171 
Case of a, against fasting, 171 
Case of a, against fasting for a day, I’Ht, 
C&ie of ft, against prayer, 171 
Chapter XI, 

Of Vo 2 m respecting Clothing and OrnaTnenis^ 
171 

Of husband against Wearing cloth of his 
wife’s manufacture, 171 
Chapter XII, 

0/ Vows concerning Striking, Killingj and so 
forth, 172 

A, made against striking a person is not 
violated by striking that person when 
dead, and the same of a vow against 
clothing, 172 

Speaking to, going to, 173 
Or washing tho person, 173 
A, against beating is violated by any act 
which causes pain, unless that act ])C 
committed in sport, 173 
Of slaying a person who is aheady dead 
incurs the 173 


Wallk- 

Ruinous.—See Fines. 

Walk ITT s— 

.Purchase and sale of, 262 
Wasaya.—S ee Wills. 

Waseeat.—S ee Wills. ^ 

Water.—S ee Snian, 616 

All people have a right to drink from a well, 
canal, or reservoir, 613 
And also cattle, 613 

No pereon can alter or obstruct course of, 
running through his r.round, 616 
In case of disputes, 617 
Right to, cannot be assigned as dower, 618 
Or given in composition for a claim, 618 
Tithe and tribute defined.--See Zakat. 

An article of neutral property, 229 
General rules respecting claims to a right of, 
613 

Watek-course— 

space appropriated to, 612 
Rules with respect to, 6i2 
As to digging, &c., 616 
Water-Exoiwe— 

Cannot oonstniob on a rivulet without con- 
seiitof partners, 617 
Wawatjtl, or Seizing oe Finks, 670 
Wbtgheb>S'— 

Seller must defray expense of, 248 
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V MbA srniNO— 

^-^rchas^ and sale, 287 
See Watehs. 

Space appropriated to, where dug in waste 
lands, t>ll 

A person digging is responsible for accidents, 

(m 

.Digging in a liighwaiy, 378 
Partition of a, 570 
l^artnership in, 220 
Appropriations of, to pious uses, 240 
WlTBAT— 

FIoui’ and meal cannot be sold for.—See 
SiSLB, 291 

Purchase and sale of.—See 
Whoredom.—S ee Puni8iiment 9, 176 
By compulsion, 523 

Means either fornication Or adultery, 29 
Eules for ascertaining the perpetration of, 176 

What acts constitute, 176 
Evidence required in.—See Evidknoe, 353 
Evidence of retractation therefrom, 178 
Purgation of witnesses, 368 
WinuA.—See Deposits, 47l 
WinUEFTAT, 471 
Widow— * 

No maintenance due to, 145 
Claim of, upon her husbaud’a estate, 347 
Widowhood— 

Eules to he observed by women during, 132 
Wipe.— See Divorce, 

Eepudiated, acknowledgment in favour of, 
438 

Whore entitled to maintenance from hus¬ 
band, 140 

Must have a separate apartment, 143 
Mamtenance w.here husband absentee, 114 
No decree for niaintenaiico can be issued 
against the property of an absentee hus¬ 
band upon the bare testimony of his, 145 
Difference of religion makes no difference as 
to obligation to maintain a, 146 
Unless she be an alien, 147 
A poor man required, to support, and in¬ 
fant children, 148 
WiKAiiiT.— See Agency. 

WiLi.A, 513 

Definition of, 513 

Of two descriptions, Ittakit and Mawaliit, 
513 

The, of a slave appertains to his emancipator, 
rendering him liable to fines incurred by 
the slave, and endowing him with a right 
of inheritarioo, 513 
Objection, 514 
Eeply, 513 

A stipulation of waving the claim to inheri¬ 
tance is invalid, 614 

The, of a slave emancipated by Kitabat up- 
)jertaiii3 to hia master, 514 
Objection, 514 
iWply, 514 

Tlie same of tlie, of Modabhirs, Am-Walids, 
514- 

And slaves emancipated by affinity, 514 
In the emancipation of a pregnant female 
slave the, of the fcotua belongs to her 
emancipator, 614 
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Bub if she be not delivci’ed in six months 
from the date of her manumission, it may 
shift from him to the father’s emanci- 
I)ator, 514 

Case of a Persian marrying a freed woman, 
615 

If the father and mother are both freed 
persons, the, of their children belongs to 
the father’s tribe, 516 

Heirship ia established by the, of inaniimis¬ 
sion, 616 

An emancipatress is entitled to the, of her 
freed-men, &c., but not of their children, 
516 

The estate of a freed man descends to the 
lineal heir of the emancipator, and not to 
his heirs general, 617 
Of the Nawalatf ot of Mutual A mity^ 517 
Nature and effect of the contract of Mawalat, 
617 

Either party may dissolve the contract in 
presence of the other, 518 
Or the inferior party may break it off in the 
superior’s absence, by engaging in a Mawm- 
lat with some other person, 63 8 
But he cannot do so after the other lias paid 
a fine incurred by him, 518 
A freed-man cannot engage in a contract of 
Mawalat, 

Oath cannot be demanded from defendant in 
respect of, 4U2 
WiDLA Mawalat, 

Wild— 

In divorce as contrasted with liberty and 
option, 91 

Will Masheeat.—S ee Divorce, 91 
Wills— 

Definition of the terms used in, 670 
Chapter 1. 

0/ With that are Legal m\d> iliai are 

Laudable^ and of the Retractation of 670 
Are lawful and valid, 670 
To the extent of a third of the testator's 
properiy, 671 

But not to any further extent, 671 
Unless by consent of the heii s, 671 
A hequcsst to an heir is not valid unless cou- 
finned by the other heirs, 671 
A bequest to a jierson from wdiom the testator 
had received a mortal wound is not valid, 
672 

And if a legatee slay hia tastator, the bequest 
in his favour is void, 672 
A bequest to a part of the heii^s is not valid, 
672 

Bequests are valid between Mussulmans and 
Zimmees, 672 

The acceptance or rejection of tliem is not 
determined until after the death of the 
testator, 672 

It is laudable to avoid making them whore 
the heirs are poor, 673 
The legatGG becomes iiroprletor of the legacy 
by his acceptance of it, 673 
Which may be either expressed or implied, 
673 

Bequest by an insolvent person is void, 673 
So by an infant, G73 
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Mokatih, ^7i 

V ‘- - A Iwiciuest or, in favour of a feetna in tlie 
womb is invaUd, 674 

A female slave may be beqneatbed, with tbe 
exception of her progeny, 674 
A beqneat is i-escinded by the express declara¬ 
tion of tbe testator, or by any act on his 
part implying his retractation, 674 
Or which extinguishes his property in bho 
legacy, 675 

The testator's denying hia bequest is not a 
retractation of it, 675 
Nor bis declaring it unlawful or usurious, 

675 ^ 

Or desiring the execution of it to be de¬ 
ferred, 16 75 

A bequest to one ia annulled by a 

subsequent beqaesc of the same article to 
another, 675 

Unless thatotiier be not then alive, G75 
Chapter IL 

Voncei'nhig the IJequ>€St of a Third of the 
' EHatc^, 676 

Of a i)erson bequeathing two-thirds of his 
property to two persons respectively, 676 
Of -Mohabat, 676 

Beqtiests of specihe sums of money, 676 
A i)ei'Sou bequeathing the whole of his estate 
to one, and then a third of it to another’, 

676 

A bequests of a son’s portion of inheritance is 
void, but not the bequest of an equivalent 
to it, 077 

A bequest of a “portion” of the estate is 
executed to the extent of the smallest por¬ 
tion inherited from it, 677 
A bequest of “ part of the estate, ’ unde- 
hned, may he construed to apply to any 
part, 67 « 

A persrni bequeathing first a sixth, and then 
a third, to tne same person, 678 
Or, tot a third, and then a sixth, to the 
same person, UVB 

A percoa bequeathing a third of any j ar¬ 
ticular prox^erty, tf two-thirds of it be lost, 
and the remainder come within a third of, 
the testator's estate, the legatee is entitled 
to the whole of such remainder, 678 
A bequest of *‘the third of” an article, port 
of which ia afterwards destroyed, holds 
with respect to a third of the remainder, 

A legacy of money must be paid in full wdih 
the x>i^operty in hand, although nil the rest 
of the estate should be expended in debts, 
679 • ’ 

A legacy left to. two persons, 07 m of them 
being "at that time’dead, goes entire to the 
living legatee, 679 1 

A legacy being bequeathed’to t wo persons in - 1 
definitely, if ono of them die, a moiety of • 
it only goes to the other, 070 
A bcquesl. made by a poor-nian is of force if 
he afterwards become rich, 679 
A bequest of any articlo, not existing in the , 
posgesjsion or dihpoaal of the testator at his j 
decease, is null, 670 


Witts— co^iim v.ed, ij ^ j 

Unless it was referred to his property, in 
which ca.se it must he discharged by a pay¬ 
ment of thevaluo, 670 
Distribution, of a bequest made indefinitely 
to throe different descriptions of x^ersons, 

680 

Or to an individual, and a •particular class-of 
X^eople, 680 

Or to a particular class of people alone, 680 
Of a third x>er,son being admitted, by the 
testator, to a participation with two other 
legatees, 6S0 

An acknowledgment of debt, upon death-bed, 
is efficient to the extent of a third of the 
estate, 680 

A joint bequest to an heir and a stranger is 
executed in favour of the latter only, to 
the extent of one-half, 681 
And so likewise a joint bequest to the 
murderer of the testator and a stranger, 

681 

Any a«(tjdont uooortjdnt/ wliii 

rcipeet to tho (vrouU ibc, 681 

Bequest of an apartment in a x>inrtaership 
house, 681 

The validity of a bequest of money belonging 
to another rests upon the proprietor s con¬ 
sent, 683 

An heir, after partition of the estate, acknow¬ 
ledging a bequest in fovour of another, 
must pay the acknowledged legatee his 
proportion of such bequest, 683 • 

Bequest of a female slave who (previous to 
the partition of the estate) x>rodncos a 
child, 683 

Of the Period cf Making^ 684 

Gratuitous acts, of immediate operation, if 
executed upon death-bed, take effect to 
the extern, of one-third of the property 
only, 684 

An, acknowledgment on a death-bed is valid 
in favour of the person who afteiwarda 
becomes an heir; hut not a bequest or gift, 

684 

Neither is an acknowledgmont so inado valid, 
if the jjrinciple of inheritance liad existed 
in the |*«rB 0 n x^revious to the deed, 684 
Suck acknowledgment, gift, or bequest, in 
favour of a son, being a slave, who after- 
w'ards becomes free, previous to the father’s 
decease, ia nevertheless void, 6S5 
Enlo for ascertaining a death bed illnes.s, 685 

Chapter III, 

Of Pm.ancipOLiion upon a Deuthdjed^ md of 
Wills rdettive to EmanH'pation^ 685 
Emancipation, gift, and acts of Mohabat, on 
a death-bed, take effect to the extent of a 
third of the property, 685 
Of a Mohabat and an emaccjxjation by tho 
same person, 685 

Mohabat and emancipation precede in their' 
execution the actual bequests, 686 
The appropriation of a sum by bequest to 
the emancipation of a slave is annulled by 
the sub-sequent loss or failure of any part 
of it, but not the apxiroxu’latiou of a sum 
to the ijerforrnanoe of a iJilgrimage, 686 
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. Isikve, excceeding^ one-third of the pro- 
^perty, emancipated on doath-hod, is ex¬ 
empted from emancipatory labour b) the 
heirs assenting to his freedom, 687 
A bequest of emancipation in favour of a 
slave is annulled by his being made over 
in compensation for an offence committed 
by him, C87 

"Where the heir and tliG legatee agree con¬ 
cerning a slavo having been emancipated 
by the testator, the allegation of the heir 
ia credited with respect to the date of the 
deed, 687 

Of an alleged emancipation and debt credited 
by tbe heirs, 687 

Of BequeHts for PioibS Purpost^^ 688 

In the execution of bequests to certain pious 
purposes, the ordained duties precede the 
voluntary, 688 

Unless all the purposes mentioned be of 
equal importance, in which cose the | 
arrangement of the testator must be 
followed, 688 

As well aa where the purposes of the bequest 
are of a xmrcly voluntary nature, 688 
Kules in bequests towards the performance of ^ 
a pilgrimage, 

Uluipt«r 

Of Wills in favour of Kinsmen a^ixd aiJur 
Oonnectiomy 689 

A bequest to a neighbour is in favour of the 
owner of the next adjoining house, 689 
And contjprehcnds all competent descriptions 
of persons, 689 

Kufes in bequests to the ^‘As'heei ” of the 
testator, u89 
And to his Khatn, 689 
And to Ilia Akraba, 690 
Or to the Ahl of a particular person, 691 
Or of tlie house of a particular person, 691 
Or to tbe orphans, blind, lame, or wddows of 
a particuUiv race, 691 
Or to the race of a paitleular person, 691 
Or to the A.wlad of a particular race, 691 
A bequest to the heirs of a particular person 
is executed agreeably to the laws of in¬ 
heritance, 691 

Case of a bequest to the Mawlas of the testa¬ 
tor, 692 

Chapter Y. 

Of Uitffmctuary With. 692 
An article bequeathed in usufruct, 692 
Must be consigned to the legatee, 692 
But if it constitute the sole estate, being a 
slave, he is possessed by the heirs and 
legatee alternately; or, being a house, it 
is held among them in their due proper- j 
I tons, 692 ^ I 

Nor are the heirs In the latter instance allowed ' 
to sell their slaves, 693 
Thu bequest becomes void on the death of 
the le ratee^ 693 

A bequest of the produce of an article does 
not entitle the legatee to the personal use 
of the article, 693 

Nor does a bequest of tho use entitle him to 
let it to hire, 603 
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A bequest of the use of a slaye does not 
entitle the legatee to carry him out of tlie 
place, unless his family reside elsewhere, 

694 

A bequest of a year's product, if the article 
exceed a third of the estate, does not 
entitle the legatee to a consignment of it, 

eoi 

In a bequest of tho use of an article to one, 
and the substance of it to another, the 
legatee of usufruct is exclusively entitled 
to the use during his terra, 694 
A bequest of an aiticlo to one, and its con¬ 
tents to another, if connectedly expressed, 
entitles the second legatee to nothing, 694 
A bequest of the fruit of a garden implies 
the present frnit only, unless it be ex¬ 
pressed in perpetuity, 695 
A bequest of the produce of an aniraol i mplies 
the existent i>roduce only in every instance, 

695 

Chapter Vi. 

Of Wills made by ZimmeeSy 695 
A church or synagogue fouitded during health 
descends to tho founder's hfdrs, 695 
In the (>K|U«Kt of a house to the purpose of 
an infidel place of worship, it is appro¬ 
priated accordiugiy, 695 
Whether any particular legatees be mentioned 
or otherwise, 095 
Objection, 696 
Reply, 696 

The bequests of Zlmmee.:* are jtf four kinds, 

696 

The will of a sensualist or innovator is the 
same as of an orthodox MnssLilmau, unless 
be proceed to avowed apostasy, 696 
The w'ill of a female apostate is valid, 696 
A Moostaraiu may bequeath the whole of his 
property, 696 

But if lie bequeath a pai*t only, the residue 
is transmitted to his heirs, 696 
An emancipation, or Tadbeer, granted by him 
on his deatli-bed, takes effect in toto, 696 
Any bequest in favour of a Moostamin is 
valid, 697 

The be(|uevsts of a Zimrueo are subject to the 
same restrictions with those of a Mussul¬ 
man, 697 

He may make a bequest in favour of an 
unbeliever of a different sect, 697 
Not being a hostile infidel, 697 
Chapter YII. 

An executor having accepted bis appointment 
in presence of tho testator, is not after¬ 
guards at liberty to rejects it, 697 
Hia silcnco leaves him an oxition of rejection, 

♦i07 

But any act indicative oJ hi.s acceptanoe 
binds him to the execution of tbe office, 

697 

Having rejected the appointment after the 
testator's decease, he may still accept of it, 
unless the magistrate appoint an executor 
in the interim, 697 
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here a slaye^ a reprobate, or an infidel are 
appointed, the magistrate must nominate a 
proper substitute, 698 

Tiie appointment of the testator’s sla-ve is 
invalid if any of the heirs hare attained 
, to maturity, but not otheiwiae, 698 
In case of the executor’s incapacity, the 
magistrate must give him an assistant, 698 
Bat he must not do so on the executor 
l>leadiiig incapacity Avithout due examina¬ 
tion, 698 

And if he appear perfectly equal to the office, 
he cannot be removed, 698 
lie cannot be removed on the complaint of 
the heirs, unless his culpability be ascer« 
tained, 698 

One of tw'O joint executors cannot act ^dthout 
the concurrence of the other, 698 
Except in such matters as require immediate 
execution, 690 

Or which are of an inenrahent nature, 699 
Or in which the interest or advantage of the 
estate are concerned, 609 
Case of a testator appointing different exe¬ 
cutors at different tinips, 099 
In case of the death of a joint oxoiitor, the 
magistrate must appoint a substitute, 700 
Unless the deceased have himself nominated 
his successor, 700 

The executor of an executor is his substitute 
in office, 700 

An executor is entitled to possess himself of 
the portions of infant and absent adult 
heirs on their behalf, 700 
But not of the legacies of infant or absent 
legatees, 701 

A legacy appropriated to pilgx'image, if lost, 
mast be repaired to the extent of a third 
of the estate, 70l 

A legacy, after being divided off by the 
magistrate, descends to the legatee’s heirs 
in ease of his decease, 701 
An executor may sell a slave of the estate, 
for the discharge of the debts upon it, in 
absence of the creditors, 701 
Unless the slave be involved in debt, 701 
An executor having sold and received the price 
of an article which afterwards proves to 
be the property of another, is accountable 
to the purchaser for the price he had 
so received, 701 

But if this have been lost he may reimburse 
himstlf from the person to whom the 
article had fallen by inheritance, 702 
An executor may accept a transfer for a debt 
due to his infant ward, 702 
Or sell or purchase movables on hiS' account, 
702 

lie ranyaiflO seirtnovablea on account of an 
absent adult heir, 702 

Ho cannot trade with his ward’s portion,-702 
Ho may sell movable property on account of 
the infant or absent adult brother of the 
testator, 703 

The power ofj a father’s executor x^rqcedes 
that of the grandfather, 703 
If there be no executor, the grandfather is 
the father’s representative, 703 
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Chapter VIII. 

()/ Evidence, mth respect to WiVs^ 703, 

The evidence of two executors to the appoint¬ 
ment of a third is not valid, unless he 
claim or admit it, 703 

The evidence of or 2 >hans to the appointment 
of an executor is not admitted if he deny 
it, 703 

The testimony of executors with respect to 
property on behalf of an infant, 703 
Or of ail absent adult, is not admitted, 703 
The'mutual evidence of parties on behalf of 
each other to debts due to each from an 
estate is valid, but not their evidence to 
legacies, 701 

Unless each legacy respectively consists of 
A slave, 704 

A mutual evidence of this nature is void 
where it involves a riglit of partieiixation 
in the witnesses, 704 

WraE.— See Pawjss, 638.—Poxisiimemt, 105 . - 
Sale, 309.—Usurpation. 

Purchase and sale of, 251 
Discharge of debU.—See pRonmiTEP Liquoks, 
Zakat, tithe to be levied on, 13 
Debts cannot be paid by sale of, 605 
Optional purchase of. —See Sale, 251 
Dower consisting of, 57 
Witness.—S ee Debo. “-Evidence. 

Retraction of.—See Evidenoe. 

A false, must he stigmatized, 372 
In case of whoredom.—See Punishment. 

In marriage. —See Marriaoe. 

Primary and eecondaiy, 192 
Hired to give evidence, 364 
May retract in court what they have advanced 
through apprehension and forgetfulness, 
364 

Disagreement of, in their testimony, 365 
Wives— 

Pour allowed, 31 

Equal partition of cobabition required among 
a plurality of, G6 

Wool.- -See Sale, 268 * 

Woman— 

May execute office of Kazee, 341 
Women— 

Evidence,—See Evjdenob, 354 
May appoint agent for litigation, 378 
hlay contract themselves in inairiage, 34 
Cannot be contracted against her will, 24 
May marry on recoiving advice of her widow¬ 
hood, or divorce, 604 
Rules as to probation, 133 
The persons of, considered as objects of re¬ 
spect, 187 

Method of, receiving evidonce of being men- 
struous, 337 

Evidence of, 353 » 

Decorum to be observed towards, 598 
Abstinence from, in particular sitiiati.ons, GOl 
Wool— 

Sale of, upon animal, 270 
Work— 

Bail for the perfonriance of, 4 
Workmen— . 

•Hire of. —See IlriiE. 

Wurft.—Seo Apdrotriattonn. 











i'AMEKK, oit CojNDmoNAi. VowH.—SecDivoiiOE, 94* 
—Iletraction of evidence to a, 

Yamisen (jfAaioos. —See Vo^vs, 150 | 

YA-MEHK MoOHAKlt*, 150 

Yavibiin LxdJioo, 150 

Ya'^vm An Fitter, 23 

YAWi^t AL WlUR, 24 

Ya al Fitter, 22 

Ya Kieran, 592 

YAKKKD, —See Sacrifice, 
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Zabiuh— 

Oj Zabhahj or the slaylnr/ of animals for food^ 
v^7 

All animals Idlled far food, except fieli and 
locusts, must Lo slain by, 587 
Is of two kinds, by clioioe, and of necessity, 
587 

It must be x)erformed by a Ytussnlman or a 
Kitabeo, 687 

Provided he be a person acquainted with the 
form of invocation, whetheT man or woman, 
infant or idiot, 687 

It cannot be perfoimicd by a Magian, 687 
i\n apostate, 587 
Or an idolator, 687 

(lame slain in any place by a Mohrim is un- 
lawful, or slain by any other person in holy 
ground, 587 

Rules w^th respect to the Tasmeea, or. invoca¬ 
tion, 588 

In the lirst species of, it must be pronounced 
whilst the aniiuiil’s throat is cutting; and 
in the second species, upon shooting the 
arrow, or letting looi^ the dog or hawk at 
the game, 588 

Nothing must be said except the invocation. 
689 

Kmethod for slaying animals, 689 
It Jtiay be performed with nails, horns, or 
teeth (detached from their native place), 

589 

Or with any sharp instriimenfc, 590 

Trecautiona to bo observed by the slaver. 

590 

The animal is lawful although it be wounded 
previous to cutting its throat, 690 
All tame animals must be slain by cutting the 
throat; and wild animals by chasing or 
shooting them, 690 

Camels must be slain by Nahr rather than 
by, 591 

The fcelus of a slain animal is nob lawful, 
691 

Of the Things v)hich uniy It hmfulhj ccUen^ 
and of those which may not, 591 
All beasts and birds of prey are unlawful, 
691 


Zabbah-- con/tntiec?. 

Rooks are neuter, but carrion crows and 
ravens are itnlawful.—Magpies, the croco¬ 
dile, otter, all insects, and the ass and 
mule are unlawful, 691 
Hares are neuter, 591 

No aquatic animal Is lawful except fish, 592 
Fish which perish of themselves arc nob 
lawful, 

Z ABB AH.—See Foop,— Hunting. 

Slaying animals for, 087 
Zakat— 

definition of. 1 
Chapter L 

Introductory, 1 

Obligation of, and conditions upon which it is 
incumbent, 1 

Not due from infants nor from maniacs, 1 
With certain excej^tions, 2 
Nor from Mokatibs, 2 
Nor from insolvent debtors, 2 
Nor upon the necessariea of life, 2 
Nor upon unoertain prosier by, 2 
It is due upon unquoslionablo property, 3 
Intention of trafiic in property subjects it 
to, 3 

Intention of, in the payment necessary to its 
validity, 3 

Exception under certain circumstances, 3 
Chapter 11. 

Of Zakat from Sawyeem; i.e.j from ho^ds and 
flocks, 4 

Definition of Sawayeem, 4 
Of Zakat of Camels, (kc., 4 

One goat due upon five camels, 4 
Female camels only lawful in tlie payment 
of, 4 

Camels of all descriptions included, 5 
Of horned cattle, 5 

One yearling clue upon thirty kino, &c., 5 
Eulfaloes are included with other homed 
cattle, 5 
Of QoaU :— 

One due upc»n forty, 5 

Kids or lambs are not acceptable payment 
unless above a year old, 5 
But males and females are equally accept- 
able, 6 

Of Horses: -- 

One deenar per head due upon horses, or five 
deenars per cent, or the total value, (J 
Not due upon droves consisting entirely either 
of males or females, 6 

No, due upona^ses or mules, unless as articles 
commerce, 6 

Of Kids, Calves, and OameU Colts 

Not due upon young of herds or flocks until 
a year old, 5 

One camel’s colt duo on twenty-five, 0 
Case of payment of, by substibufcion, 6 
fc?ubstitution of value lawful, fi 
Labouring cattle exempt from, 7 
Must he paid in cattle of a inedimn value, 7 
luw m|x*cliuK property Acqnirxnl in the 
iid^ritn the )ayinoiiU, 

Rules respecting the Afoo, 7 
Case of, being levied by the rebels or schis¬ 
matics, 8 
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inr tiifi Taglib tribe are tsubjecl to, 8 
j^cculental destruction iuduooB exemption 
from, 8 

A pSvtial <Tcstraction induces a proportion- 
able exemption, 

Clmpter Ilf. 

Of Silver^ 9 

No, due on legs than 200 dirms, 9 
And upon' 200 at tbe rate of 2i per cent., 9 
And at the same rate for every 40 above 
.200, 9 
Objection, 9 
Reply, 9 

Buies respecting the calculation of a Nisab of 
silver, 9 
0/ Goldr 10 

No, due upon less than 20 Miskals : and 
uX>on 20, at the rate nf 2-i ijcr cent., 10 
And at the same rate upon every four above 
t^venty, 10 
General rule, 10 

OJ the, of Persmal CkcOid Property^ 10 
ifue upon all merohandize, 10 
Hode cf ascertaining the Nisab of meichan- 
dizc, 10 ^ 

rroperty not exempted by an intorvening 
defect in it, 11 

Other chattel property may be united with 
money or bullion to form a Nisab, 11 
And also silver with gold, 11 
Chapter IV. 

Of the Lawa 'i^spectmg those who com-e before 
tilt CoUtetor^ 11 

Declarations respecting i>roperty, when tnade 
upon oath, to be credited, 11 
Declarations of Zimmecs to he credited, 12 
15lit not those of aliens, 12 
Proportion levied upon merchandize, 12 
d'o be levied upon the property of aliens to 
tlie value of fifty dirm*. or ui)wards, 12 
Proportion to be levied on tlio property of 
aliens, 1^5 

Must not be exacted repeatedly, 13 
Tithe to be levied on wiue, 13 
Put not on^Dazat or Mozaribafc property, 13 
Mazoon slaves b abject to it, 14 
Imle&s accompanied by their owners, 14 
Chapter V. 

0/ Mines und Burled Treasures^ 14 
Diatinotiorui, I i 

Mines subject to a, of onedifth, 14 
rVlnf»/*UnTlJi 5 4 
ilcply, 14 

Case of a mine withiti a house, 15 

Or of lands which are private property, 15 

And of bmdod treasures, 15 , 

Of mines or buried treasures found in a 
foreign conn try, 16 

Precious- stones not subject to import, 16 
Quicksilver subject to impost of a sixth, but 
not pearis-or amber, 10 
Chapter VI. 

Of, wpon the Fruits of the Barth, 16 
A tithe duo upon the product of Jands 
watered by natural means, 16 
And a half tbho wpou the product of lands 
watered by artificial means, 17 
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'hA.KAT^€ontinued, ^ ^ 

Buie respecting lands which partake of Totu 
descriptions, 17 
Tithe due upon honey, 17 
And upon wild honey and fruits, 17 
And upon all the product of tithe lands, in¬ 
discriminately, 17 

And double tithe upon those lands W'heix held 
by Toglebees, IS 

Cases of transition of projierfcy in land sub¬ 
ject to doulde tithe, 18 
Land devolving from a Mussulman to a Zim- 
inee becomes subject to tribute, 18 
Case of a Massulnian, IS 
Case of a Majoo?, 18 

Definition of tithe-water tand of tribute- 
w\ater, 19 

Impost upon land the property of Toglih 
women or infants, 19 

Chapter TH. 

Of the Pishnrsement of, and of the Persons to 
whose The it h to be Applied, 19 
Persons to whose use it is to be apxdied, 19 
Definition of the terms Fakeer and Miskeeu, 

19 

Allowance to the coUector, 19 
Definition of other terras, 20 
Not to bfi bestowed upon Ziiumees, 20 
Cases which do not ccm.sfcitttte a payment of, 

20 

Persons who are not i^roper objects of its 
apjdication, 20 

To If© discharged by erroneous api)Ucation of 
it to an improper person, 21 
Uiiless that person bo the slave or Mokatib 
of the donor, SI 

Other persons upon whom, may be lawfully 
bestowed, 22 

Of one city not trunsfeiTable to another, 
GxoOjjt in certain cases, 22 

Chapter VIII. 

Of SadJea-fittir^ 22 
Definition of the term, 22 
Obligation of, 22 
Conditions of the obligation, 22 
Persons upon -whom, or in whose behalf, it is 
incumbent, 23 

Persons upon whom, or in whose behalf, it is 
not incumbent, 23 
Kxcejition, 23 

Not incurnbeut on behalf of slaves kept as 
articles of trafhek, 23 
Nor on bcluvif of a partnership slave, 215 
Incumbent on behalf of infidel slaves, 23 
But not on behalf ot a slave the property id 
an infidel, 24 

Case of a slave sold with a reserve of option, 
24 

Of the Measure of Sadhaf ulr, and of ike 
of its Oblitjation and its Dischon'ge, 24 
Proportion of Sadka-fittir, and of the articles 
in which it luay bo discharged, 24 
The time of the commencement of tho obliga* 
tion, 26 

Upon partners' property, 230 
Alms gift of Mai includes all property Bub- 
jeet to, 319 
See UfiibiTroN, 528 
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ZlvIiUl fU^ATAT, :sxviii 
XaITTR JU^AYBT, xxvui 
Zamiet, 327 

Zamin bte’l Oh da, 328 
ZAMiNTUt L Birr, 828 
Zbeadat, xxviii 
Zee ai. Kada, xxxvi 
Zbip. 433 
Zii'FER. xxviii 

ZxHAR. —Sec ABOMI5fAT10iI9, 
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Zamirs. —See Bail, 327 
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ZlAIMBK*— 

May testify concerning a Mocstamin, 363 
Land devolving from a Mussnlman to 
becomes subject bo tribute, 18 
ZiMMEES.—See Sale, 309.—Wius, 695 
Declarations by, to be credited, 12 
Zakat nob to be bestowed upon, 20 
ZroA, or Whoredom, 176 
ZlKRA, 91 
ZooT, 268 
I ZooTA, 258 
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